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The article is devoted to the characteristics of crimes against humanity as a category of
international criminal law and in the context of the armed conflict in Ukraine. It has been stated
that corpus delicti of crimes against humanity reveal many features which have a common
meaning with the features of war crimes, and this creates difficulties in legal application. A
table of the norms relevance and their drafts on crimes against humanity and war crimes
under the Rome Statute of the ICC and the draft UN Convention on the Prevention and
Punishment of Crimes against Humanity has been compiled. The criteria for distinction
between these corpus delicti has been proposed. It has been established that the Criminal Code
of Ukraine does not contain special corpus delicti of crimes against humanity. The conceptual
direction of national criminal legislation improvement has been determined.
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INTRODUCTION. Russia’s unleashing of an
aggressive war against Ukraine, an unprovoked
and definitely illegal initiation of an international
armed conflict, naturally entailed a long criminal
trail derived from the crime of aggression itself. It
is associated with a large-scale violation of the
rights and freedoms of Ukrainian citizens, sys-
tematic attacks on the territorial integrity and
sovereignty of the state, and violations of the laws
and customs of war. The range of these violations
and encroachments is very wide and affects both
the national legal system and the international
legal order. At the same time, it manifests two
groups of crimes - war crimes and crimes against
humanity. At the same time, neither the former
nor the latter are defined as such with the corre-
sponding legal and linguistic identity in the na-
tional criminal law. The relevant criminal law
provisions are semantically and structurally dis-
persed; the construction of their elements raises
many questions in terms of completeness, con-
sistency of the criminal law protection mecha-
nism, adequacy of its components to the system
and logic of criminal law regulation, policy and
international legal instruments to combat these
categories of crimes.

The involvement of international legal mech-
anisms of criminal justice in responding to the
situation of the international armed conflict in
Ukraine is generally (among civilised nations of
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the world) considered a necessary step to restore
the legal order, to bring those responsible for
committing international crimes to international
criminal liability on the basis of complementarity
with national jurisdiction. These circumstances
necessitate the synchronisation of national and
international mechanisms of criminal law protec-
tion against threats of war, and the introduction
of semantic and terminological clarity and rele-
vance. First of all, this concerns crimes against
humanity and war crimes, which, in addition to
not having a clear legislative definition, represent
situations of competition of corpus delicti that
need to be resolved and the practice of correct
and uniform application of the law on criminal
liability established.

PURPOSE AND OBJECTIVES OF THE
RESEARCH. The purpose of the article is to formu-
late proposals for the criteria for distinguishing
between crimes against humanity and war crimes
in the international legal format and to make a the-
oretical and model projection onto the legal system
of Ukraine in the context of the armed conflict. The
objectives of the article are: 1) to define crimes
against humanity and war crimes; 2) to identify
and describe the international legal sources of
their criminal unlawfulness; 3) to determine the
criteria for their distinction; 4) to establish the com-
pliance of the elements of crimes against humanity
and war crimes under international criminal law
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with the provisions of Ukrainian criminal law;
5) to provide recommendations on their qualifica-
tion when distinguishing them as related ele-
ments of crimes in the context of the armed con-
flict in Ukraine.

METHODOLOGY. The philosophical level of
the methodology for studying the issues of quali-
fication of crimes against humanity and war
crimes is represented by the principle of systema-
ticity, historicism, the laws of universal connec-
tion and dialectical contradiction, the application
of which has determined the general research
paradigm of parity and complementarity of inter-
national and national criminal law. At the general
scientific and specific scientific levels, the meth-
ods of hypothesis, analysis, synthesis, as well as
systemic legal analysis and hermeneutic (for the
purpose of interpreting the elements of crimes
against humanity and war crimes), content analy-
sis (statutes of international ad hoc tribunals,
UN resolutions, court verdicts under Art. 438 of
the Criminal Code of Ukraine), expert assess-
ments (120 pre-trial investigation officers of the
National Police, 40 prosecutors, 10 heads and
deputy heads of investigative departments of the
Security Service of Ukraine, 23 judges who had
experience in war crimes cases were inter-
viewed).

RESULTS AND DISCUSSION. The categories
of “crimes against humanity” and “war crimes”
were formed in the depths of international crimi-
nal law and are used to refer to international
crimes. In domestic criminal law, they do not have
their identical normative projection, which does
not mean that the CC of Ukraine does not have the
relevant elements at all (and this opinion is com-
mon among law enforcement officers). However,
in order to establish their relevance and further
identify gaps, conflicts, other legal inconsistencies
and areas for improvement of the Criminal Code
of Ukraine and its application practice, it is neces-
sary to clarify the content and correlation of these
categories in international law.

In this context, it is appropriate to emphasise
that, according to N. A. Zelinska (2017), the con-
cept of “crime” is no longer as completely con-
trolled by the state as it used to be. An interna-
tional crime is an attack on universal ethics and
human values that is the subject of solidarity
criminal prosecution by the states or the interna-
tional community. Solidarity in the prosecution of
the most serious international crimes, in turn,
requires that national and international jurisdic-
tions “speak the same language”, so that domestic
mechanisms for recording, documenting and in-
vestigating these crimes are adequate to those
adopted by international criminal justice. This is

the basic grounds for the principle of complemen-
tarity in the activities of international criminal
justice bodies; the principle of complementarity
can only work when there is something to com-
plement, but not to replace or substitute.

It is worth noting that the English-language
phrase crimes against humanity, which is used in
international legal acts, has found its ambiguous
equivalent in Ukrainian. Although not a broad, but
somewhat variable range of meanings, the term
“humanity” can be translated into Ukrainian as
“21r00cmeo” or “sr00sHicmy”, among other possi-
ble denotations. This duality is partially reflected
in the regulations. Thus, in the national legal dis-
course, two actually synonymous categories are
simultaneously present. The first is crimes against
humanity, which is enshrined in the UN Conven-
tion on the Non-Applicability of Statutory Limita-
tions to War Crimes and Crimes against Humanity?
and fragmented, in connection with security, in the
title of Chapter XX of the Special Part of the Crimi-
nal Code of Ukraine “Crimes against Peace, Human
Security and International Law and Order”2. The
second is actually crimes against humanity, which
is contained in the title and text of the European
Convention on the Non-Applicability of Statutory
Limitations to Crimes against Humanity and War
Crimes 3. However, the analysis of these interna-
tional treaties does not make it possible to clarify
the exact content of the categories analysed. And
while the European Convention defines crimes
against humanity by referring exclusively to the
1948 Convention on the Prevention and Punish-
ment of the Crime of Genocide, the UN Convention
on the Non-Applicability of Statutory Limitations
to War Crimes and Crimes against Humanity de-
fines such crimes as follows: “Crimes against hu-
manity, whether committed in time of war or in
time of peace, as defined in the Statute of the Nu-
remberg International Military Tribunal dated
8 August 1945 and reaffirmed in resolutions 3 (I)

1 KoHBeHLisl PO HE3aCTOCYyBaHHS CTPOKY JlaB-
HOCTI /10 BOEHHUX 3JIOYUHIB i 3JIOYUHIB POTH JIIOJ-
cTBa : Big 26.11.1968 // Zakon.cc. URL: https://
zakon.cc/law/document/read/995_168 (Accessed
5January 2023).

2 KpuMiHaZIbHUH KoJeKC YKpaiHU : 3aKoH Yk-
painu Bifg 05.04.2001. Ne 2341-III // Basa panux
(B/1) «3akoHoAaBcTBO YKpaiHu» / BepxoBHa Paja
(BP) VYkpainu. URL: https://zakon.rada.gov.ua/
laws/show/2341-14 (Accessed 5 January 2023).

3 €BporeiicbKka KOHBEHILiSl PO HE3aCTOCYBaH-
HA CTPOKIB J@BHOCTI Z10 3JI0YMHIB IPOTH JIIOAAHOCTI
Ta BOEHHMX 3JI04MHIB : Big 25.01.1974 // BJ| «3a-
KOHOJaBCTBO YkpaiHu» / BP VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/994_125
(Accessed 5 January 2023).
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dated 13 February 1946 and 95 (I) dated 11 De-
cember 1946 of the General Assembly of the Unit-
ed Nations expulsion as a result of armed attack
or occupation and inhuman acts resulting from
apartheid policies, as well as the crime of geno-
cide as defined in the 1948 Convention on the
Prevention and Punishment of the Crime of Geno-
cide, even if these acts do not constitute a viola-
tion of the domestic law of the country in which
they were committed”®.

This definition allows us to draw several con-
clusions. Firstly, the category under study is seen
as generic in relation to a number of criminal
manifestations, including genocide; it has a
broader meaning and a specific object that is as-
sociated not with humanity as a population, but
with humanity as a spiritual and value compo-
nent, the quality of human coexistence, and some
basic ethics of such coexistence. On this basis,
secondly, it is still preferable to use the category
of “crimes against humanity”. Thirdly, crimes
against humanity are sufficiently clearly, at least
discursively, normatively distinguished from war
crimes. Fourth, for the first time, the definition of
“crimes against humanity” is articulated and for-
mally enshrined in the Charter of the Nuremberg
Military Tribunal for the Trial and Punishment of
the Major War Criminals of the European Axis
Powers (hereinafter — the Nuremberg Military
Tribunal), to which the European Convention on
the Non-Applicability of Statutory Limitations to
Crimes against Humanity and War Crimes refers.

In general, the Nuremberg modification of
the international crime represented a triad of
crimes: crimes against peace, war crimes and
crimes against humanity. The latter, according to
paragraph “c” of part 2 of Art. 6 of the Statute of
the Nuremberg Military Tribunal was defined as
murder, extermination, enslavement, exile and
other cruel acts committed against civilians be-
fore or during the war, or persecution for politi-
cal, racial or religious reasons in order to commit
or in connection with any crime within the juris-
diction of the Tribunal, whether or not such acts
constituted a violation of the domestic law of the
country where they were committed?2.

1 KoHBeH1ifl NP0 HE3AaCTOCYBaHHS CTPOKY JlaB-
HOCTI 10 BOEHHUX 3JIOYMHIB i 3JI0YUHIB IPOTHU JIFOJ-
cTBa : Big 26.11.1968 // Zakon.cc. URL: https://
zakon.cc/law/document/read/995_168 (Accessed
5 January 2023).

2 YcraB Mex/IlyHapoZAHOTO BOEHHOr0 TpUOyHaIa
JUIS. Cy/la U HaKa3aHUs [JIaBHbIX BOEHHBIX MPECTYII-
HUKOB eBporneickux crpaH ocu oT 08.08.1945 r. //
Hropub6eprckuii nponecc. COOpHUK MaTepHasoB : B
2 1. / nox pen. K.IL.Topmwenuna, I'. H. CadoHoBa,

At the first stage of establishing an interna-
tional legal criminal sanction for crimes against
humanity, the classification of crimes against hu-
manity was developed based on the structure of
Article 6(c) of the Nuremberg Tribunal Statute:

- “murder type crimes against humanity” -
murder, extermination, enslavement, exile and
other cruel acts committed against civilians be-
fore or during war;

- “persecution-type crimes against humanity”
- persecution for political, racial or religious rea-
sons for the purpose of committing or in connec-
tion with any crime within the jurisdiction of the
Nuremberg Tribunal (l'HaToBcbkuii, 2017).

The rational basis for this classification is
that qualifying a person’s behaviour as a “perse-
cution-type crime” requires discriminatory mo-
tives, while for “murder-type crimes” they are not
required. However, all later codifications of inter-
national criminal law do not adhere to this classi-
fication (I'naToBCchkUH, 2017).

As can be seen, crimes against humanity
largely overlap with the act known as “genocide”,
which in the Roman modification of the interna-
tional crime corresponds to the independent ele-
ment of the international crime of genocide. How-
ever, such a rhyme (if not the correlation of both
general and special legal compositions) also aris-
es from the text of the European Convention on
the Non-Applicability of Statutory Limitations to
Crimes against Humanity and War Crimes, Article 1
of which operates with the category “crimes
against humanity as defined in the Convention on
the Prevention and Punishment of the Crime of
Genocide adopted by the General Assembly of the
United Nations on 9 December 1948”3. Neverthe-
less, it should be noted that even within the
meaning of the Nuremberg Tribunal Statute, de-
spite the linkage of the group of persecution
crimes to discriminatory motives, it is impossible
to speak of a complete coincidence of the scope of
the concepts of “crimes against humanity” and
“genocide”. The former appears to be broader,
which has served to preserve its independent
epistemological and legal significance today.

In addition, the modern doctrine of interna-
tional criminal law expresses the opinion that the
possibility of considering the crime of genocide as

C. A.Tonyuckoro, U. T. Hukutyenko. M. : Toc. usg-so
topuz. aut., 1952. T. 1. C. 12.

3 €BpomelicbKa KOHBEHIlisl PO He3aCTOCyBaH-
HA CTPOKIB JaBHOCTI ZI0 3JI0YMHIB IPOTH JIIOAAHOCTI
Ta BOEHHMX 3JI04MHIB : Bix 25.01.1974 // BJ| «3a-
KOHOJaBCTBO YkKpainn» / BP VYkpaimum. URL:
https://zakon.rada.gov.ua/laws/show/994_125
(Accessed 5 January 2023).
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a type of crime against humanity or lex specialis
(special rule that displaces the general rule) in
relation to them is generally excluded. Unlike the
crime of genocide, the elements of crimes against
humanity always require a widespread or sys-
tematic attack against the civilian population.
However, unlike crimes against humanity, the
crime of genocide requires a specific intent of the
subject of the crime to destroy a protected group
completely or partially ([HaToBcbkuii, 2022).
This opinion is quite vulnerable to criticism, since
special intent can hardly be recognised as a suffi-
cient basis for categorically denying the possibil-
ity of constituting crimes against humanity and
genocide as general and special elements. After
all, both crimes against humanity in the form of
persecution and genocide have practically the
same motive. And it is the motive that is the key
feature that determines the direction of the in-
tent. The specific outlines of the intellectual mo-
ment of the latter are not sufficient grounds for
refusing to correlate the studied elements as gen-
eral and special.

In our opinion, crimes against humanity and
genocide are not related, as M. M. Hnatovskyi
(2022) essentially points out, but are competing.
As early as in the works of A. N. Traynin (1954),
the need to distinguish between situations of ad-
jacency and competition of corpus delicti was
substantiated. Unlike generic and special corpus
delicti, the researcher emphasised that related
elements are, in fact, different corpus delicti, but
close due to the proximity of their individual ele-
ments. According to L. P. Brych (2006), the norms
providing for related elements of crimes have no
subordination either in terms of content or scope,
they are autonomous. Instead, the correlation of
common features of corpus delicti provided for by
the rules competing as general and special is
characterised by the fact that all the features of
corpus delicti named in the general rule are also
contained in the special rule. And although it is
difficult to form a vision of the basic composition
of crimes against humanity from the Statute of the
Nuremberg Tribunal (it contains a list of alterna-
tive acts that constitute the content of these
crimes), nevertheless, their subsequent interna-
tional modifications already provide such an op-
portunity and allow us to conclude that the inter-
national criminal law norms of “crimes against
humanity” and “genocide” compete as general
and special.

The Tokyo modification of the international
crime (according to the Statute of the Interna-
tional Military Tribunal for the Far East (hereinaf-
ter - the Tokyo Tribunal)) actually duplicated the
Nuremberg one, providing for liability for three

groups of crimes: crimes against peace, conven-
tional war crimes, and crimes against humanity.
The latter were defined by analogy with the Nu-
remberg Tribunal through a list of acts rather
than a definition, namely (Article 5 (c)): “Murder,
extermination, enslavement, exile (deportation),
and other inhuman acts committed against civil-
ian populations before or during the war, or per-
secution for political or racial reasons, committed
in the commission of any crime or in connection
with any crime, indictable by the Tribunal,
whether or not such act violated the internal laws
of the country where it was committed”?.

The Tokyo Tribunal’s verdict, in Chapter VIII,
appears to contain a valuable contextual element:
“The evidence of atrocities and other ordinary
war crimes submitted to the Tribunal establishes
that from the outbreak of the war in China until
the surrender of Japan in August 1945, torture,
murder, rape and other cruelties of the most in-
human and barbaric nature were widespread and
widely practised by the Japanese army and navy.
For several months, the Tribunal heard oral or
written testimony from witnesses who gave de-
tailed evidence of atrocities committed in all thea-
tres of the war on such a scale, but in such a gen-
eral pattern in all theatres, that only one
conclusion is possible: the atrocities were either
secretly ordered or deliberately permitted by the
Japanese Government or by individual members
and leaders of the armed forces”?. In the future, the
indication of governmental legitimisation of crim-
inal acts, their elevation to the rank of state policy,
will become one of the determining contextual
elements for establishing the existence and iden-
tification of crimes against humanity (as well as
their distinction from war crimes), which will be
embodied in the Hague and Roman modifications
of international crime.

Moving further in the formation of the con-
ventional definition of the category under study, it
is worth paying attention to the provisions of Ar-
ticle 4 of the Statute of the International Criminal
Tribunal for the former Yugoslavia, which has
already presented the first generic definition of
crimes against humanity in the history of criminal
law: “The International Court of Justice shall have

L International Military Tribunal for the Far
East // United Nations. URL: https://www.un.org/
en/genocideprevention/documents/atrocity-
crimes/Doc.3_1946%20Tokyo%20Charter.pdf
(Accessed 5 January 2023).

2 International Military Tribunal for the Far
East : Judgment // Ibiblio. URL: http://www.ibiblio.
org/hyperwar/PTO/IMTFE/indexhtml (Accessed
5 January 2023).
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the power to prosecute persons responsible for
crimes against humanity when committed in
armed conflict, whether of an international or
internal character, and directed against any civil-
ian population: a) murder; b) extermination;
c) enslavement; d) deportation; e) imprisonment;
f) torture; g) rape; h) persecution for political,
racial or religious reasons; i) other inhuman
acts”1. Although this description is a mixed, defi-
nitional and species-specific one, it already allows
us to draw conclusions about the normative ge-
neric features of these crimes. In particular, this
concerns the linking of crimes against humanity
to the context of armed conflict, their targeting of
civilians, and their characterisation as “inhuman
acts”. At the same time, the linkage to this context
has added not so much certainty as confusion,
creating additional difficulties for their distinction
from war crimes, since the latter overlap with
crimes against humanity in many respects.

Crimes against humanity were defined
somewhat differently, albeit in a similar vein, in
the Statute of the International Criminal Tribunal
for Rwanda (Article 3, Crimes against Humanity):
“The International Criminal Tribunal for Rwanda
has the power to prosecute persons responsible
for crimes against humanity when committed as
part of a widespread or systematic attack against
a civilian population based on national, political,
ethnic, racial or religious motives: a) murder;
b) extermination; c) enslavement; d) deportation;
e) imprisonment; f) torture; g) rape; h) persecu-
tion for political, racial or religious reasons;
i) other inhuman acts”2. As it can be seen, in con-
trast to the statutory provisions of the Interna-
tional Criminal Tribunal for the former Yugosla-
via, the Rwandan approach to crimes against
humanity to some extent overlaps with the Tokyo

1 Updated Statute of the International Criminal
Tribunal for the Former Yugoslavia. September
2009 // International Residual Mechanism of
Criminal Tribunals. URL: https://www.icty.org/
x/file/Legal%?20Library/Statute/statute_sept09_en.
pdf (Accessed 5 January 2023).

Z Statute of the International Criminal Tribunal
for the Prosecution of Persons Responsible for
Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible
for Genocide and Other Such Violations Committed
in the Territory of Neighbouring States, between 1
January 1994 and 31 December 1994 // United
Nations. URL: https://www.ohchr.org/en/
instruments-mechanisms/instruments/statute-
international-criminal-tribunal-prosecution-persons
(Accessed 5 January 2023).

approach, as evidenced by the reference to the
widespread or systematic nature of attacks on
civilians. It is postulated that such attacks, charac-
terised by large-scale or systematic nature, can
only be carried out as a manifestation of state or
organisational policy. In addition, a reference is
made to the discriminatory nature of these crimes
by indicating a special mandatory feature of the
subjective side of their composition such as a na-
tional, political, ethnic, racial or religious motive.

It is quite clear that the causality of the statu-
tory (ad hoc) definition of crimes against humani-
ty was due to specific situations of international
criminal law response to serious and large-scale
human rights violations in different countries,
with different reasons, and in the course of con-
flicts. However, this causality also reveals a ten-
dency in the genesis of the international concept
of crimes against humanity. Eventually, this ten-
dency took shape in the Roman modification of
the international crime, the normative features of
which are enshrined in the Rome Statute of the
International Criminal Court.

Thus, in accordance with Part 1 of Article 7 of
the Rome Statute of the International Criminal
Court, a “crime against humanity” means any act
committed as part of a widespread or systematic
attack directed against any civilian population
and such attack is committed intentionally3. It
also specifies that “an attack directed against any
civilian population” means a course of conduct
involving the repeated commission of acts re-
ferred to in paragraph 1 against any civilian popu-
lation in pursuance of a policy of a State or organ-
isation aimed at committing such an attack or in
furtherance of such a policy. Therefore, the Rome
modification of the international crime against
humanity summarised the long-term evolution of
attempts to normatively define it and eventually
formed a definition with clearly defined acts and
contextual elements. At the same time, it would
be premature to state that the understanding set
out in the Rome Statute of the ICC is final. Interna-
tional crimes are as dynamic as the means and
methods of warfare, forms of aggression and in-
human treatment. The legal forms of response to
them are also dynamic.

A clear indication of this is the fact that in
2014 The UN International Law Commission put
the topic of “Crimes against Humanity” on its
agenda and appointed S. Murphy as a special rap-
porteur. The purpose of the topic is to develop a

3 Pumcbkuit CtatyT MixkHapogHoro KpumiHasib-
Horo Cyny : Bif 17.07.1998 // B/l «3akoHOAAaBCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.gov.
ua/laws/card/995_588 (Accessed 5 January 2023).
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draft Convention on the Prevention and Punish-
ment of Crimes against Humanity. In 2019, the
Commission developed the document “Text of the
Draft Articles on the Prevention and Punishment
of Crimes against Humanity” (consisting of a Pre-
amble and 15 articles) and submitted it to the UN
General Assembly with a recommendation to de-
velop a Convention on this basis. The project was
approved by the UN General Assembly (Resolu-
tion A/RES/74/187 dated 18 December 2019)
(I'naroBcepkui, 2022). However, despite the sig-
nificant progress in the development of interna-
tional criminal law in this area, the process of le-
gal conceptualisation of crimes against humanity
can still be considered complete and exhausted.
Firstly, the draft of the Convention has not been
finally adopted yet. At the UN level, it was decided
to continue studying the recommendations of the
International Law Commission contained in para-
graph 42 of its report (Jepxuninbceka, 2020).
Secondly, even the articles of this Convention
themselves do not fully resolve the problem of
normative definition of the criteria for distin-
guishing between crimes against humanity and
related crimes, primarily war crimes.

It should be noted that war crimes are defined
as deliberate and serious violations of the laws and
customs of war (/lpo3z Ta iH., 2022). For the pur-
poses of the Rome Statute of the International
Criminal Court, “war crimes” are serious violations
of the Geneva Conventions dated 12 August 1949,
namely any act against persons or property pro-
tected under the provisions of the relevant Geneva
Convention (Article 8(2)(a))!. A detailed analysis
of the provisions of Art. 8 of the Rome Statute in
comparison with Art. 7 gives grounds to identify
situations of criminal law overlap, a kind of “inter-
section points” of the corpus delicti of the two
groups of international crimes. To illustrate these
situations, we propose a table of relevance, i.e., the
correspondence of both legal and semantic, as well
as a series of substantive objective features of
crimes against humanity and war crimes.

The comparable features presented in the ta-
ble represent 7 groups of relevant elements of
crimes against humanity and war crimes. Among
them there are 3 groups of complete out-of-
context relevance and 4 groups of relative out-of-
context relevance. The indication of out-of-
context means “bracketing” the meaning of the
context of the crime (in the terminology of inter-
national criminal law), which is taken into ac-
count both for determining the essence, social
content, nature of the social danger of a particular
crime, and for distinguishing between corpus de-

1 Ibid.

licti. Intentional murder, torture and rape are ful-
ly compliant. This means that these acts, even if
committed in the context of an armed conflict, in-
cluding by military personnel of the armed forces
of one of the parties, in particular the Russian Fed-
eration, can be qualified as war crimes and crimes
against humanity, depending on the context. The
problem with domestic law enforcement practice
is that crimes against humanity do not exist for it;
the statistical picture is filled exclusively with
crimes under Article 438 of the Criminal Code of
Ukraine, i.e. war crimes, which is not always true.
In particular, this refers to the numerous and con-
firmed documented cases of mass Killings of
Ukrainian citizens by Russian military personnel in
the cities of Bucha, Hostomel, Borodyanka in Kyiv
region, Izium, Kupyansk in Kharkiv region, and a
number of settlements in Kherson region. And
these are only those cases that were identified as a
result of the de-occupation of the relevant territo-
ries. But even their recording leaves a lot of doubt
that they are solely manifestations of violations of
the laws and customs of war, rather than a deliber-
ate policy of the aggressor state.

The other 4 groups of relative relevance con-
cern cases of illegal detention, other forms of ille-
gal deprivation of liberty, including enforced dis-
appearances, as well as deportations and
displacement of the population committed in the
temporarily occupied territories by representa-
tives of the armed forces of the Russian Federa-
tion, as well as by civilians from the occupation
administration, and Ukrainian citizens who have
chosen to collaborate with the occupier. Relativity
of relevance in this case does not mean complete
identity of the linguistic form, discursive ways of
defining the elements of crimes in the relevant
sources of law (their drafts). However, the teleo-
logical, systemic and grammatical ways of inter-
preting the relevant norms and their drafts give
grounds to talk about the relevance of these
groups of crimes against humanity and war
crimes and the existence of a problem of their
distinction. This includes, for example, numerous
cases of illegal deprivation of liberty and torture
of Ukrainian citizens on political grounds (pro-
Ukrainian position, former participation in the
ATO, JFO, etc.), committed by subjects of various
affiliations, which are not always violations of the
laws of war in the sense of war nexus. Neverthe-
less, the national practice of criminal prosecution
follows the path of qualifying such acts exclusively
as war crimes under Article 438 of the Criminal
Code of Ukraine. That is, other circumstances, such
as the fact that there is a sign of discriminatory
treatment and the absence of a direct link to the
armed conflict (the crime is a means of achieving
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the goal of the armed conflict), are not taken into
account. Although, according to Article 7(1)(h) of
the Rome Statute of the International Criminal
Court, persecution of any identifiable group or

community on political, racial, national, ethnic, cul-
tural, religious, gender or other grounds generally
recognised as inadmissible under international law
is considered to be a crime against humanity.

Table 1

Relevance of the norms and their drafts on crimes against humanity and war crimes under
the Rome Statute of the ICC and the draft UN Convention on the Prevention and Punishment
of Crimes against Humanity?

Crimes against

humanity under
, , . Article 2 of the
Crlr'nes against humanity under draft articles on War crimes under Article 8 of the
Ne | Article 7 of the Rome Statute of .
the prevention and | Rome Statute of the ICC
the ICC .
punishment of
crimes against
humanity
i) intentional murder;
1 a) murder a) murder xi) malicious murder or injury to per-

sons belonging to the enemy nation
or army

d) deportation or forced dis-

d) deportation or

vii) unlawful deportation or transfer

2 placement of the population forc1b1e.transfer of or unlawful deprivation of liberty
population
c) enslavement;
f) imprisonment or
e) imprisonment or other severe | other severe depri-
3 deprivation of physical liberty in | vation of physical vii) unlawful deportation or transfer
violation of fundamental norms liberty in violation or unlawful deprivation of liberty
of international law of fundamental
norms of interna-
tional law
rtur .
4 f) torture f) torture ii) torture
xxii) rape, which also constitutes a
5 g) 3rBaJITYBaHHA g) rape serious violation of the Geneva Con-
ventions
6 i) enforced disappearance of per- | i) enforced disap- vii) unlawful deportation or transfer

sons

pearance of persons

or unlawful deprivation of liberty

k) other inhuman acts of a similar
nature that intentionally cause

7 great suffering or serious bodily
injury or serious harm to mental
or physical health

k) other inhuman
acts of a similar na-
ture that intention-
ally cause great suf-
fering or serious
bodily or mental or
physical injury

iii) intentionally causing great suffer-
ing or serious bodily injury or dam-
age to health;

xxi) outrages on human dignity, in
particular humiliating and degrading
treatment

1 Report of the International Law Commission Seventy-first session (29 April - 7 June and 8 July-
9 August 2019) // ODS - Sedoc. URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G19/243/
93/PDF/G1924393.pdf (Accessed 5 January 2023).
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The comparable features presented in the ta-
ble represent 7 groups of relevant elements of
crimes against humanity and war crimes. Among
them there are 3 groups of complete out-of-
context relevance and 4 groups of relative out-of-
context relevance. The indication of out-of-
context means “bracketing” the meaning of the
context of the crime (in the terminology of inter-
national criminal law), which is taken into ac-
count both for determining the essence, social
content, nature of the social danger of a particular
crime, and for distinguishing between corpus de-
licti. Intentional murder, torture and rape are ful-
ly compliant. This means that these acts, even if
committed in the context of an armed conflict,
including by military personnel of the armed
forces of one of the parties, in particular the Rus-
sian Federation, can be qualified as war crimes
and crimes against humanity, depending on the
context. The problem with domestic law en-
forcement practice is that crimes against humani-
ty do not exist for it; the statistical picture is filled
exclusively with crimes under Article 438 of the
Criminal Code of Ukraine, i.e. war crimes, which is
not always true. In particular, this refers to the
numerous and confirmed documented cases of
mass Killings of Ukrainian citizens by Russian mil-
itary personnel in the cities of Bucha, Hostomel,
Borodyanka in Kyiv region, Izium, Kupyansk in
Kharkiv region, and a number of settlements in
Kherson region. And these are only those cases
that were identified as a result of the de-
occupation of the relevant territories. But even
their recording leaves a lot of doubt that they are
solely manifestations of violations of the laws and
customs of war, rather than a deliberate policy of
the aggressor state.

The other 4 groups of relative relevance con-
cern cases of illegal detention, other forms of ille-
gal deprivation of liberty, including enforced dis-
appearances, as well as deportations and
displacement of the population committed in the
temporarily occupied territories by representa-
tives of the armed forces of the Russian Federa-
tion, as well as by civilians from the occupation
administration, and Ukrainian citizens who have
chosen to collaborate with the occupier. Relativity
of relevance in this case does not mean complete
identity of the linguistic form, discursive ways of
defining the elements of crimes in the relevant
sources of law (their drafts). However, the teleo-
logical, systemic and grammatical ways of inter-
preting the relevant norms and their drafts give
grounds to talk about the relevance of these
groups of crimes against humanity and war
crimes and the existence of a problem of their
distinction. This includes, for example, numerous

cases of illegal deprivation of liberty and torture
of Ukrainian citizens on political grounds (pro-
Ukrainian position, former participation in the
ATO, JFO, etc.), committed by subjects of various
affiliations, which are not always violations of the
laws of war in the sense of war nexus. Neverthe-
less, the national practice of criminal prosecution
follows the path of qualifying such acts exclusive-
ly as war crimes under Article 438 of the Criminal
Code of Ukraine. That is, other circumstances,
such as the fact that there is a sign of discrimina-
tory treatment and the absence of a direct link to
the armed conflict (the crime is a means of
achieving the goal of the armed conflict), are not
taken into account. Although, according to Arti-
cle 7(1)(h) of the Rome Statute of the Interna-
tional Criminal Court, persecution of any identifi-
able group or community on political, racial,
national, ethnic, cultural, religious, gender or oth-
er grounds generally recognised as inadmissible
under international law is considered to be a
crime against humanity.

Thus, both in theory and practice, and espe-
cially in the context of the armed conflict in
Ukraine, the problem of criminal law qualification
arises when distinguishing between crimes
against humanity and war crimes, at least within
the groups of extra-contextual relevance that we
have identified. The situation is complicated by:
1) contextual non-specificity and substantive (na-
ture of public danger) inconsistency of the provi-
sions of the Criminal Code of Ukraine (Arti-
cles 115, 121, 127, 146, 146-1, 152, 153) on
liability for acts constituting crimes against hu-
manity under international criminal law; 2) gap in
national criminal legislation on certain categories
of crimes against humanity in accordance with
Art. 7 of the Rome Statute of the International
Criminal Court, namely: deportation, illegal
(forced) displacement of population, and some
others; 3) doctrinal uncertainty of ways to either
overcome competition or operate with clear crite-
ria for distinguishing between related elements of
the relevant groups of crimes. For example, ac-
cording to M.M. Hnatovsky (2022), crimes
against humanity do not exclude the qualification
of the subject’s actions as war crimes, so specific
crimes contained in Articles 7, 8 of the ICC Statute
(in particular, murder, torture, rape, deprivation
of liberty) can be simultaneously qualified as
crimes against humanity and war crimes. This
position seems to be at least in need of clarifica-
tion. It remains unclear whether we are talking
about the possibility of an ideal combination, or
about the qualification under different articles of
the Rome Statute of the ICC of the same objective
manifestations, but in different contexts?
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Summarising the existing problematic areas
of legal assessment of acts in the context of the
international armed conflict in Ukraine, we can
propose two basic criteria for distinguishing be-
tween crimes against humanity and war crimes:
the subject and the contextual element.

As for the subject of a war crime, in particular,
the subject of violations of the laws and customs
of war (Article 438 of the CC of Ukraine), the sci-
entific literature usually characterises it as a gen-
eral one. However, there are doubts about the
validity of this position. Criminal liability for vio-
lations of the laws and customs of war should ob-
viously be borne by those who have a corre-
sponding obligation to comply with these laws
and customs. And such a duty, based on the logic
of international humanitarian law, is imposed
only on conventional parties to armed conflict, i.e.
combatants. Thus, according to Part 2 of Arti-
cle 43 of Additional Protocol (I) to the Geneva
Conventions 1949, persons who are members of
the armed forces of a party to the conflict (except
for medical and clerical personnel) are combat-
ants, i.e. they have the right to take direct part in
hostilities®. Consequently, the obligation to com-
ply with the laws and customs of the country of
participation in hostilities follows from the rele-
vant law.

Other subjects, even if they are actively in-
volved (fighting) in an armed conflict, are not
conventional combatants (with the exception of
people’s self-defence units and equivalent for-
mations). This applies, in particular, to members
of various illegal armed groups that are not part
of the armed forces of a country that is a party to
an international armed conflict, including merce-
naries. They have no right to participate in armed
conflict. Therefore, they are not subject to obliga-
tions under the laws and customs of war. Their
participation as fighting subjects in an armed con-
flict is illegal and criminal in itself. As is well
known, law does not arise from wrong. A person
who commits a crime cannot be subject to a posi-
tive obligation to comply with the rules of its
commission. That is why, in our opinion, only a
combatant in its international legal sense and def-
inition can be a subject of a war crime. This is a
special subject. Accordingly, the commission of an
act that objectively correlates with a crime
against humanity (see Table) by a general subject,

1 JlojaTKOBUI MPOTOKOJ 10 XKeHEeBCbKUX KOH-
BeHLii Big 12 cepnHa 1949 poky, 110 CTOCYETbHCS
3aXUCTY >KepTB 36poiiHux KoHQUIKTIB ([IpoToko I) :
Bix 08.06.1977 // B/l «3akoHOAABCTBO YKpaiHu» /
BP VYkpainu. URL: https://zakon.rada.gov.ua/
laws/show/995_199 (Accessed 5 January 2023).

a non-combatant, should be assessed either as a
general criminal offence under the relevant arti-
cles of the Special Part of the Criminal Code of
Ukraine, which provide for liability for criminal
offences against human life and health, sexual
freedom and sexual inviolability, or under newly
criminalised (de lege ferenda) crimes against hu-
manity, if there are grounds for this.

For example, in Kherson region, evidence of
systematic torture committed by members of an
illegal armed group, including the former head of
the SBU, was recorded. According to the investi-
gation, from April to May 2022, with the support
of the Russian military command, an illegal armed
group, the State Security Service of Kherson Re-
gion, was created in Kherson. This formation has
become an analogue of the FSS for the occupied
territories of Kherson region. Its goal is to ensure
the separation of Kherson region from Ukraine
and its joining the Russian Federation. The meth-
od was to suppress any manifestations of non-
recognition of the occupation authorities’ policy
among the civilian population. Representatives of
the so-called service searched for and detained
Ukrainian citizens, pro-Ukrainian activists, oppo-
nents of the occupation authorities, and other ci-
vilians. In one of the seized buildings in Kherson,
members of the group set up a place of illegal de-
tention and torture. Civilians were held in inhu-
mane conditions, subjected to psychological and
physical violence. Every day they were subjected
to beatings, torture with electric shocks, food and
water restrictions, etc. As it can be understood,
the perpetrators are not combatants and it is in-
correct to qualify their actions under Article 438
of the Criminal Code of Ukraine in view of the
above arguments.

Regarding the contextual element, it should be
noted that their content is derived both from the
statutory framework of international ad hoc tri-
bunals (with a certain degree of certainty) and
from the Annex to the Rome Statute of the ICC -
“Elements of Crimes” (with greater clarity). For
war crimes, judging according to the provisions of
Article 8 of the Elements, there is only one ele-
ment - the existence of a situation of armed con-
flict (international or non-international)2. For
crimes against humanity, the following are re-
quired: a) the context of a large-scale or systemat-
ic attack on the civilian population; b) the exist-
ence of a relevant state or organisational policy
within which the relevant systematic nature is

2 Elements of Crimes // International Criminal
Court. URL: https://www.icc-cpi.int/sites/default/
files/ElementsOfCrimesEng.pdf (Accessed 5 January
2023).
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implemented. In particular, this applies to the rel-
evant groups of war crimes and crimes against
humanity that we have identified in the table.

At the same time, it is important to note that
neither the widespread nature nor the existence of
an armed conflict are exclusive contexts for the
two groups of crimes under analysis. This means
that, just as war crimes can be committed on a
large scale (moreover, according to Article 8 of the
Rome Statute of the ICC, the court has jurisdiction
over war crimes, in particular when committed as
part of a plan or policy or as part of a widespread
commission of such crimes!), so crimes against
humanity can be committed in the context of an
armed conflict. This further complicates the task of
defining the elements of the offence. In our opin-
ion, its solution should be based on three points.

The first point is that the commission of the
relevant crime by a non-combatant (within the
meaning of Additional Protocol I to the Geneva
Conventions of 1949) clearly means that the act
cannot be qualified as a war crime. And this point
is important for the qualification of actions as part
of private military campaigns, the so-called volun-
teer armed groups (such as the Sudoplatov Battal-
ion). The theory of international criminal law em-
phasises this point separately: crimes against
humanity can be committed by both state agents
and other non-state agents, but in cases where
they act as part of a policy to commit an attack
(Murphy, 2020).

The second point is that the systematic nature
of attacks on civilians is not mentioned as a con-
textual element of war crimes, either directly or
indirectly (through Article 8(1) of the Rome Stat-
ute of the ICC). It is only inherent in crimes
against humanity. In the context of the armed
conflict in Ukraine, there is numerous evidence of
the systematic nature of deliberate killings, tor-
ture, and illegal deprivation of liberty of civilians
(both by RF combatants and by other non-
combatants on the side of the aggressor state) in a
number of settlements that have been and are
being occupied. Of course, the signs of large-scale
and systematic attacks (as well as the attack it-
self) require a separate study, which is beyond
the scope of this article. However, even a cursory
analysis of them is sufficient to use them among
the distinguishing features of war crimes and
crimes against humanity. Given that crimes
against humanity can be committed outside the

1 Pumcbkuid CtatyT MixkHapoaHoro Kpumina-
JabHoro Cyay : Big 17.07.1998 // B/l «3akoHOAAaBCT-
Bo Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/995_588 (Accessed 5 January
2023).

context of an armed conflict, their commission in
war, as an additional component of the aggressor
country’s policy, is, in our opinion, a defining dis-
tinguishing feature formed by a combination of
contexts. It is this combination, in which the con-
text of systematic crimes committed as a policy of
the aggressor state dominates the context of the
armed conflict as such, that is crucial for the dis-
tinction between crimes against humanity and
war crimes.

The third point is that large-scale attacks are a
sign of war crimes (Article 8(1) of the Rome Stat-
ute of the ICC) only to the extent that these crimes
fall within the jurisdiction of the ICC. This does not
mean that the absence of a large-scale crime
should also mean the absence of a war crime. The
latter will take place, but will fall exclusively under
national jurisdiction. Therefore, while for a war
crime the sign of large-scale is mainly a jurisdic-
tional sign that determines the procedural aspects
of further response to its commission, for a crime
against humanity it is a substantive sign that de-
termines the nature of its social danger, and there-
fore the material grounds for qualification.

The Prosecutor General of Ukraine’s assess-
ment of the rocket attack on the central part of
Kremenchuk, Poltava region, is indicative and
appropriate in this context. I. Venediktova (2022)
made a statement that this attack was a manifes-
tation of a crime against humanity: “The Kremen-
chuk tragedy is not just a war crime, it is a crime
against humanity and a large-scale evidence of
the Kremlin’s systematic policy of killing civilians
in Ukraine. An absolutely civilian object, a delib-
erate missile attack by the Russian Federation on
a crowd of people”. And we believe that it makes
sense to agree with this opinion, as well as to
state the complete lack of the national CC in defin-
ing the features (in the terminology of interna-
tional criminal law - context) of large-scale, sys-
tematic, element of state policy as constitutive for
the relevant group of crimes, crimes against hu-
manity. Amendments to the Criminal Code of
Ukraine are necessary and urgent. It is possible to
allocate a group of articles on crimes against hu-
manity in Section XX of the Special Part. Moreo-
ver, according to the draft UN Convention on the
Prevention and Punishment of Crimes against
Humanity, each state shall take the necessary
measures to ensure that crimes against humanity
become offences under its criminal law?2. Article 7

2 3anob6iraHHs Ta MOKAapaHHs 3JI04MHIB IPOTH
nwagaHocti // LexInform. 25.05.2020. URL: https://
lexinform.com.ua/zakonodavstvo/zapobigannya-ta-
pokarannya-zlochyniv-proty-lyudyanosti/(Accessed
5 January 2023).
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of the Rome Statute of the International Criminal
Court and the relevant provisions of the Elements
of Crimes may well serve as a guide.

It should also be noted that the state often es-
tablishes a “law and order” that gives the appear-
ance of legitimacy to gross and massive human
rights violations by ordering the commission of
serious crimes and creating thousands of accom-
plices to these crimes. In this case, the crime is
manifested, as a rule, not in deviant, but in con-
formist behaviour. These are crimes that the state
does not fight, but rather initiates. Such crimes
are committed on the orders of governments,
supported or systematically concealed by them
(3enincbka Ta in., 2017).

This is what Hannah Arendt (2021) calls the
“redefinition of evil” as the result of the domi-
nance of the ideology and practices of Nazi Ger-
many. Outlining her own observations of the trial
of A. Eichmann, the person responsible for “solv-
ing the Jewish question”, H. Arendt (2021) states:
“The judges did not believe him because they
were ... too conscious of the principles of their
profession to recognise that an ordinary, ‘normal’
person, a person who was not stupid, indoctrinat-
ed, or cynical, was completely incapable of distin-
guishing good from evil... The whole case was
based on the assumption that an ordinary person,
like all ‘normal people’, had to be aware of the
criminal nature of his actions, and Eichmann was
indeed normal insofar as he ‘was not an exception
during the Nazi regime’. However, under the con-
ditions of the Third Reich, a ‘normal’ reaction
could only be expected from ‘exceptions’...”. Here
we are, of course, entering a completely different,
deeper than criminal law, layer of criminological
and psychological problems, which consist in clar-
ifying the nature of such distortion and subjuga-
tion of millions. “The Fiihrer’s order is the abso-
lute core of the current legal framework”, the
German constitutionalist expert T. Maunz (1943)
emphasised in 1943. And this is a fundamental
problem that has not been solved by world sci-
ence and has re-emerged in connection with Rus-
sia’s full-scale aggression against Ukraine. It has
its roots in the phenomenon of modern Russian
fascism, which has yet to be studied on an inter-
disciplinary level. This is a matter for the future.
And, despite the fact that we have already made
some attempts in the Bulletin of the Criminologi-
cal Association of Ukraine (2022, No. 2), it is still
worth recognising that the problem of Russian
fascism is deep and requires a series of funda-
mental scientific works.

It should be noted here that the diagnosis of
such a redefinition, socio-political degeneration of
morality, and the formation of a different, per-

verted domestic normativity (law, ethics, aesthet-
ics, usually military), which can be detected in the
Russian social and political system even with the
unaided eye of sophisticated research optics, is
clearly indicative of the state policy of committing
gross and massive human rights violations that
can be identified as crimes against humanity, po-
litical system, clearly indicates the state policy of
committing gross and massive human rights vio-
lations, which can be identified as crimes against
humanity, including in the context of the armed
conflict in Ukraine. And this is a fundamentally
different quality of the good, of the social value
that suffers as a result of such crimes than those
that are the object of war crimes (at least, the
main direct object).

Another important aspect of understanding
the nature and scope of crimes against humanity
committed in the context of the armed conflict
(crime of aggression) in Ukraine is not only the
external vector of the deployment of relevant
criminal practices against the Ukrainian people,
but also the internal one, against Russian citizens
who have shown the courage to stand in opposi-
tion to the current Russian political regime in
connection with the armed conflict. The last con-
textual element, the connection with the conflict,
is necessary, mandatory for the possibility of clas-
sifying a political discriminatory act as a crime
against humanity, while maintaining all its other
mandatory features, in particular the context of
large-scale or systematic nature as a manifesta-
tion of state policy. The use of a law-making in-
strument to create a legislative framework may
indicate that it belongs to the state policy and is
systematic (“article 280.3 of the Criminal Code of
the Russian Federation, which establishes crimi-
nal liability for (in the language of this law) public
actions aimed at discrediting the use of the armed
forces of the Russian Federation in order to pro-
tect the interests of the Russian Federation and its
citizens, maintain international peace and securi-
ty or the exercise of powers by state bodies of the
Russian Federation for the above purposes”), le-
galisation of political persecution, systematic ap-
plication of the relevant provisions on criminal
liability related to imprisonment.

Although this is a separate topic for funda-
mental research that cannot be discussed on the
basis of cursory considerations, we believe that
there are already grounds to raise the issue of the
foundations and mechanisms for bringing to
criminal responsibility (including international)
parliamentarians, judges, and prosecutors for the
adoption and application of discriminatory laws
that have been used to commit crimes against
humanity. Despite the fact that legal practice is
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aware of similar cases (the tribunal over Nazi
lawyers, systematically described and theoretical-
ly comprehended by V. Kulesha (2013)), they are
still sporadic, not sufficiently integrated into the
doctrine of public international law and, in par-
ticular, criminal law. This is especially true of the
assessment of parliamentarians’ activities in
terms of violations of basic provisions of interna-
tional human rights law, violations of jus cogens,
through lawmaking. This is a matter of the future,
but it is an urgent matter, the deployment of
which today can have a preventive effect, even if
it is limited, restrained, but still. Therefore, we
will define this area of research as promising and
a priority.

CONCLUSIONS. Summing up, we should note
that crimes against humanity are a widespread
type of criminal practices committed on the terri-
tory of Ukraine in connection with the armed con-
flict as an element of the Russian Federation’s
foreign aggressive policy. According to the legal
sources that used the category of “crimes against
humanity”, the latter has gone through a certain
evolutionary path: from the Nuremberg to the
Roman concept and today is set out in sufficient

detail in Article 7 of the Rome Statute of the In-
ternational Criminal Court, Elements of Crimes as
an annex to this Statute. At the same time, the
corpus delicti of crimes against humanity reveal
many features that have a common meaning with
the corpus delicti of war crimes, which in theory
creates difficulties in law enforcement. In fact,
domestic law enforcement practice does not ex-
perience these difficulties at all, demonstrating
the absolute dominance of anti-war policy, i.e. the
qualification of acts that should be defined as
crimes against humanity under international law
as war crimes - violations of the laws and customs
of war (Article 438 of the CC of Ukraine). And this
is natural, since the Criminal Code of Ukraine
does not contain special corpus delicti of crimes
against humanity, which shows absolute mala-
daptation to the requests for synchronisation of
national and international criminal justice in
countering crimes related to the aggression of the
Russian Federation against Ukraine. The article
proposes the criteria for distinguishing between
the said corpus delicti. The conceptual direction
of improvement of the national criminal legisla-
tion is determined.
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MPECTYIIVIEHUA MPOTHUB YEJIOBEYHOCTHU B KOHTEKCTE BOOPYXEHHOI'O
KOH®JIMKTA B YKPAUHE: ONIPEAEJIEHHUE, IPOBJIEMbI PASTPAHUYEHUA

CO CMEXXHBIMH COCTABAMM ITPECTYIVIEHUH

CTaTha MOCBALlEHA XapaKTepUCTUKe NMPeCTYIJIEHUH NMPOTUB 4YeJIOBEYHOCTH KaK KaTeropuu
MeX/lyHapo/JHOTO YTOJIOBHOTO MpaBa U B KOHTEKCTe BOOPYKEHHOI'0 KOH(QJIMKTA B YKpauHe.
KoHcTaTHpoBaHO, YTO COCTaBbl NMPECTYNJIEHUH NPOTUB 4YeJ0BEUHOCTH BbIABJSIOT HeMaso
NIPU3HAKOB, UMEIILMX 00l1ee cofiep>kaHHe C IPU3HaKaMH COCTAaBOB BOEHHBIX NPeCTYIJIeHUH,
YTO CO3/,aeT TPYAHOCTH B IpaBonprMeHeHnH. CopMupoBaHa TabaMIa peJileBAaHTHOCTH HOPM
Y UX IIPOEKTOB O NPECTYIJIEHUSIX IPOTUB YeJIOBEYHOCTH U BOEHHBIX NIPeCTYIJIeHUsX 0 PuUM-
ckoMy yctaBy MYC u npoekty Konsenniun OOH o npefoTBpallieHMH NpecTyIJIEHWH NPOTUB
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4YeJIOBEYHOCTH Y HaKa3aHHUU 3a UX coBepiueHue. [[peiokeHbl KPUTEPUH JJ1s pa3rpaHHyueHus]
yKa3aHHBIX COCTABOB MPECTYILIEHUH. YcTaHOBIEHO, YTO YK YKpauHbl He COJEPXKUT Crelu-
aJIbHBIX COCTAaBOB IPECTYIUIEHWH MPOTHUB 4YesoBeYHOCTH. OmpesiesleHO KOHLENTYaJlbHOe
HalnpaBJ/leHHe YCOBEPIIEHCTBOBAHMUS 0T€YeCTBEHHOI0 YTOJI0BHOT'O 3aKOHO/1aTe/IbCTBA.

Kmouesuwie cnoea: azpeccusi, 800pysceHHbll KOHPAUKM, npecmyn/eHust npomus 4Ye/n08e4Ho-
cmu, eeHoyud, 80EHHbIEe NPpecmyneHus], pasepaHuderue, cyoseKkm npecmynieHus, KOHmekcmy-
A/bHbI 2/1eMeHm.

IOPI BOJIOAUMHUPOBHY OPJIOB,

dokmop opuduyHux HaykK, npogecop,

Xapkiscokull HayioHabHUll yHigepcumem eHympiuiHix cnpas,
Kagedpa KpUMiHa1bHO20 Npasa i KpUMiHoA02ii;

ORCID: https://orcid.org/0000-0003-1981-0794,

e-mail: orlov1284@ukr.net

3JIOYMHHU ITPOTHU JIIOAAHOCTI B KOHTEKCTI 3BPOMHOI0 KOH®JIIKTY

B YKPAIHI: BU3HAUYEHHS, IPOBJIEMH PO3SMEXXYBAHHA I3 CYMDKHUMHU
CKJIAJAMMU 3/1I09YUHIB

CTaTTIO MPUCBSAYEHO XapaKTEPUCTHUIIi 3/JI0YUHIB MPOTHU JIIOJSAHOCTI SIK KaTeropii Mi>kHapo/{HO-
ro KpUMiHaJIHOTO IMPaBa Ta B KOHTEKCTi 36poiiHOT0 KOHQJIIKTY B YKpaiHi. MeToo cTaTTi €
dbopMy II0BaHHS MPOMO3ULIH 1[0/10 KpUTEPIiB po3MeKyBaHHS 3/JI04MHIB TPOTH JIFOAAHOCTI Ta
BOEHHUX 3JI0YHHIB Yy MbXKHapoAHO-TpaBoBOMYy ¢opMarti Ta 3/iliCHEHHS] TeOPEeTUKO-MOAebHOI
NpoeKIii Ha paBOBY CUCTeMY YKpaiHU B KOHTEKCTi 30pOHHOI0 KOHQJIKTY.

3aificHeHO aHaJsIi3 MoJIoXKeHb CTaTyTiB HIOpHOEep3bKOro BiliCbKOBOT0O TpUOYHAJIy AJs CyLy Ta
MOKapaHHS rOJIOBHUX BOEHHUX 3JIOYMHIIB EBPONENCHKHX KpaiH oci, Mi>kHapoJHOTO BiliCbKO-
Boro TpubyHasy s Jlanekoro Cxony, Mi>kHapoHOr0 KpUMiHaJIBHOTO TPUOYHAJTY IO KOJIH-
mHii l0rocnagii, MixkHaposHoro kpuMiHaibHOro TpubyHasi no Pyanai, KonBeHuii npo Hesa-
CTOCYBaHHSI CTPOKY [JIaBHOCTi /0 BOEHHHUX 3JIOUMHIB 1 3JI0YUHIB MOPOTH JIIOJCTBA,
EBporeiicbKoi KOHBEHIIii PO He3aCTOCYBaHHS CTPOKIB JaBHOCTI /10 3JI0YMHIB IPOTHU JIFOJISTHO-
CTi Ta BOEHHUX 3JI0YHMHIB, a TakoK PuMcbkoro cratyty MixkHapoJAHOTO KPUMiHaJIbHOTO CYAY,
npoekTy KonBeHnii OOH npo 3ano6iraHHsl Ta MOKapaHHS 3JI0YMHIB NMPOTH JIIOASHOCTI,
SIKHMU BU3HA4YalOThCSl O3HAKU Ta lepeliK 3JI0YMHIB NPOTH JIOASHOCTI.

CdopMoBaHoO iHTerpaTuBHe 6a4eHHS iX 3MICTY Ta KJIIOYOBUX O3HaK. JloBeJIeHO, 1[0 MiXKHApO-
JHI KpMMiHa/IbHO-IIPAaBOBi HOPMM «3JIOYMHU NMPOTH JIIOAAHOCTI» Ta «T€HOLU» KOHKYPYIOTh
SIK 3araJjibHi Ta crenjiajbHi

KoHcTaToBaHo, 1110 CK/1a/iy 3JI0YMHIB MPOTHU JIFOJSTHOCTI BUSIBJSIIOTh YUMaJIO O3HAK, SIKi MalOTh
CHiZILHUM 3MICT 3 03HAKaMU CKJIaJ[iB BOEHHUX 3JIOUMHIB, 110 CTBOPIOE TPYAHOILi y MpaBo3a-
cTtocyBaHHi. Po3po6JieHO Tab/MLl0 pesieBaHTHOCTI HOPM i iX IPOEKTIB MpO 3JI04MHU NPOTHU
JIIOJSTHOCTI Ta BOEHHI 3/104MHU 3a PUMcbkuM ctaTyToM MKC Ta npoektoM Konseniii OOH npo
3ano6iraHHs 3JI0YMHAM IMPOTH JIIOJASHOCTI Ta MOKapaHHS 3a iX BUMHEHHS. 3alpONOHOBAHO
KpuTepil [/ pO3MeXXyBaHHA BKa3aHMUX CKJAJIB 3JIOYMHIB Ha OCHOBI BifMiHHOCTeH y iX
Cy6’€eKTHOMY CKJIaJli Ta KOHTEKCTyaJbHUX ejieMeHTax. BctaHoBiieHo, o KK Ykpainu He Mic-
TUTb Cllellia/IbHUX CKJIA/IiB 3JI0YMHIB IPOTH JIIOJSHOCTI, YUM BUSBJSIE abCOIOTHY JAe3ajan-
TUBHICTB L0/I0 3alIUTIB CUHXPOHI3aLlil HallioOHaJIbHOI Ta MXXHAPOAHOI KpUMIHAJIbHOI I0CTULLII
y cipaBi mpoTU/il 3J104MHAM, TOB’sI3aHKUM 3 arpecieto pp npoTu Ykpainu. BusHaueHo KoHLemn-
TyaJIbHUU HallpaM yZ,0CKOHaJIeHHS BITYM3HSAHOT0 KPUMiHAJIbHOT'O 3aKOHO/IaBCTBA.

Katouoei caoea: azpecisi, 36potiHuti KoHAIKM, 3104UHU Npomu A00SIHOCMI, 2eHOYUJ, BOEHHI
3/104UHU, PO3MENCYBAHHS, CY6’'€EKM 3/104UHY, KOHMEKCMyaAbHUll es1eMeHm.
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