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«KAPATH HE MO?KHA MUJIYBATH», ABO YU IIOTPIGHI 3A0X0O49YBAJIbHI
HOPMHU Y CTATTSAX KK YKPAIHHU IMPO 3JI0YUHH ITPOTHU BOJII, YECTI
TATIAHOCTI OCOBH

3po6JieHO cIpoOy MOKA3aTH BAXKJIMBICTb MPABOBOT0 CTUMYJIIOBAaHHS 3JIOUMHIS BiIMOBUTHCH
BiJi IPOJIOBXXEHHA 3JI0YMHY, IPOAHA/II30BAHO JOLIJIBHICTD 320X04yBaJIbHUX HOPM y KpUMiHa-
JIbHOMY 3aKOHOJaBCTBi YkpaiHu. Ilif KyToM 30py ¢parMeHTapHOI0 MOPiBHAJIBHOTO aHali3y
3aKOHO/IaBCTBA JiesKUX KpaiH CBiTYy HaBeJleHO HAYKOBi apryMeHTH i BUKJI3JeHO GaKTH IHUPO-
KOT0 3aCTOCYBaHHSI 3a0X04Y€HHS 32 YMOBU IPUNIMHEHHS 3JIOUMHHUX JiH.

Kouoei ci08a: 3a0x04y8a/AbHI HOpMU, CMUMY/IHO8AHHS NPUNUHEHHS 3/104UHY, 3/10MUHU npomu
8o.1i, yecmi ma 2idHocmi, mopezie.s 11dbMu, HE3AKOHHE N036a8/1eHHS 801, 3X0ONJAEHHS 3apyY-

HUKIB.

IlocTaHOBKa NpoGIeMHA

[locTymoBa peasizanis YKpaiHoto Jep>KaBHOI
KoHUenuii Bctyny Ao €Bponeiicbkoro Corw3y Ta
NOJIITUYHUI KypC HAa OTPUMaHHS 4IeHCTBA B Ll
opraxizallii o0cCTaHHIM 4acoM CyTTEBO HaGJIU3UJIU
BiTYM3HAHE KpUMIiHa/JIbHE 3aKOHOAABCTBO [0
€BPOINENChKUX IiHHOCTeH. 3BicHO, YUHHUUN Kpu-
MiHaJIBHUH KOJEKC TMOKHU 1[0 He CTaB abCoJIIOT-
HUM YTiJIeHHSIM HaWKpalluX CBITOBUX TPaAMIii
pO3yMiHHS 3/7104MHY Ta MOKapaHHs, IpoTe Horo
HaBpsJ, Y4 MOXXHa 3BUHYBAaTUTHU Y BiJCYTHOCTI
cepio3Hol onTumizaiii. 3 MOMEHTY BBeJIeHHS Yy
airo KK Ykpainu (Bepecens 2001 pik) #oro Oco6-
JIMBa YacTHHa (y BUIVIAJI OKpeMUX cTaTeH i npu-
NUciB) AeCATKW pa3iB miggaBasach MoAudikariii,
1110 3arajioM 06YMOBUJIO MMO3UTUBHI pe3y/bTaTH.
BogHoyac, Ha Hally JyMKy, 3apaHO TOBOPUTH PO
ii mocraTHicTh, a/pke moaeKyau (HAEThCA MPO
3JIOYMHU MPOTHU BOJIi, YecTi Ta rigHocTi ocobu) il
SIBHO He BUCTAYa€. 30KpeMa, Taki HOpMU 1M036aB-
JIEHI 3a0X04yBaJIbHUX ME€XaHi3MiB peryJyiroBaHHs
NUTaHb BignmosigasbHOCTI. BiTYM3HAHMM 3aKo0-
HOJZiaBellb 3arajioM aKTUBHO BHUKOPHCTOBYE IIO-
Ji6Hi iHCTpyMeHTH B Hu3Li cTaTed KpumiHaib-
HOro Kojiekcy, ik oT: 111, 114, 175, 212-1, 255,
258-3, 258-5, 260, 263, 289, 307, 309, 311, 321,
321-1, 368-3, 368-4, 369, 401. YTim, Ha npeBeu-
KU{ 3Ka/lb, BEKTOpP 3alpoBaJpKeHHS NOAIOGHOI
JIOTiKY MOKHU 1[0 He CIPSIMOBAHUU y GiK po3ji-
ay III Oco6auBoi yacTuHU. | 1e monpu Te, 10
JOKTPMHA aKTMBHO BUCTYIA€E 3a PO3LIMPEHHH
NpPaKTUKA BHUKOPUCTAaHHA 3a0X04YyBaJIbHUX
HOpPM y cTaTTsax Oco6JMBOI YacTUHU. 30KpEMA,
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OpueiHansHa cmamms

B. B. CTamuc nucas, 1110 pO3BUTOK iHCTUTYTY 3a0-
xo4yeHHs B OcO6JIMBIM YacTHHI, KpiM BiANoOBigHO-
cTi izei rymadiszauii, Mae ¥ nepcneKTUBY 110/0
nomupenss [1, c. 10].

[IpakTr4Ha peasnizalisg 3a0X04yBaJIbHUX iH-
CTPYMEHTIB y KPUMiHAJIbHOMY IpaBi NO3UTUBHO
Bii3epKaIOETHCSA HA KPUMIHOTeHHIHN cuTyalii B
cycninibecTBi. OCKiNIbKY, BUMHUBIIN 3JI04UH, BUH-
HUH (32 MEBHUX 00CTAaBUH) OTPUMYE MOMXJIUBICTh
Ha TakKy cobi peabisiTaliio, cBoro poay - aepa-
BHe BHOadeHHs, BiH PO3yMi€, 110 HABITh MOMPU
HWOro CycHijJibHO HebGe3NedHy MOBeiHKY BiH Iie
Ma€ IIAaHC YHUKHYTHU HACHIKIB KpPHUMiHaJIbHOI
BiANOBiAA/NbHOCTI. YTiM, [ LbOTO BiJi HbOT'O
BUMaraTUMeTbCsl BUMHEHHS NEBHUX [l Ha KO-
PHUCTb CYCHIJILCTBA, 30KpeMa LIJISIXOM HeWTpaJi-
3auil HeGe3mnekW, 10 BUHUKJA, 3abe3neyeHHS
HeNOPYIIHOCTI KOHCTUTYLilHOro JiaAy, NOBep-
HeHH$ Ha LWIAX JOTPUMAHHS NpaB i cBO6OJ Jio-
JWHH, KOMIIEHCallii INKOAY TOILO.

CtaH aocC/1iyKeHHs Mpo6ieMu

Jesaxki pocnignuky, 3okpema Il II. Ceparok,
HamnoJIAAraloTb Ha TOMY, L0 B TaKOMy BHUIAJKY
CJ1iJl TOBOPUTH He MPO 3a0X04YEHHS, a IPO CTUMY-
JIoBaHHA [2, c. 151]. BianoiaHo, i HOpMU Kopek-
THO Ha3uBaTH CaMe CTUMYJOBaJbHHUMU. YTiM,
BOYEBH/Ib, TYT He Tpeba BUKOPUCTOBYBATH TOTa-
JIbHEe OYKBOIACTBO. A/lXKe 1 3a0X0UeHHS, i cTUMy-
JIIOBaHHA JJ/I1 KPYMIiHa/JIbHOTO IIpaBa € KaTeropi-
AMM YMOBHMMM. 3BiCHO, miZ, 4ac pO3yMiHHSA
3a0X04YEHHS B PO3IVISlyBAaHOMY CEHCi cj1iJi abCT-
paryBaTHCh Bif TpaAuLilHOro HOro KOHTEKCTY,
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a/Ke BOHO JIiICHO He Harajaye JJapyHoK i TUM 6i-
Jbllle He € TakMM. HaToMmicTh TyT imeThca mpo
JlepkaBHe BUOa4yeHHs. 3/I0UMHIIEBI ¥ 3po3yMiso-
My ceHci BUbayaloThcsl OAHi Ail B 0OMiH Ha BiagMoO-
By BiJi Yorocb 3HayHO Hebe3MeyHilIoro (HacTaH-
Hf TSDKKUX HAC/iAKIB, ToNepeyKeHHsI BUMHEHHS
iHIIKX 3/7109MHIB ToIO). [IpoTe ¥ BUOGAaYeHHS TYT
Juule yMOBHe. AJKe Bi[NOBifZa/bHICTD HE BU-
K/I04aeThbcsA. TpaauliiHO BUHHUM Jivile 1no36a-
BJIIETHCA NTOKapaHHA. | Hexail 3 O3ULill JIEKCUKU
Ta $OpMa/IbHOI JIOTIKA 3a0X04eHHS i CTUMYJIIO-
BaHHS CTaHOBJIATH Pi3Hi KaTeropil — iX KpUMiHa-
JIbHO-TIPAaBOBi BEKTOpHU 3aBXJAU CNiBNaJal0Tb. A
3a TAKUX Mi/IcCTaB HEMA€E 0COGJIMBOIO CEHCY B U-
depenuiaii, afpke Micist y HUX 0ZJHaKOBa.

Y Teopii KpUMiHaAJBHOrO NpaBa MUTAHHAM
3a0X04yBaJIbHUX HOPM HEOJHOPa30BO NPUAIIA-
Jlacb yBara 3 60Ky pi3HUX JocaigHukiB. Yepes
NpU3My 3arajJibHUX NPaBOBUX AUCKYCiH iX HaMa-
rasuch BupimyBaTu C. C. Anekcees, 10. B. BayuiH,
0. M. Koctenko, B.M. Kyapssies, P.A.Ca6iTos,
0. ®. CkakyH, B.B. Ctawmuc ta geski iHwmi. o x
Jlo 6e3nocepeHbOr0 aHajli3y TaKUX HOPM, TO
oMy npucBaTuau yeary X. /l. Aniknepos, B. M. ba-
paHoB, B.M.Tankin, B.C.€ropos, I.E.3Beua-
poBcbkui, B. B. Hupkos, O. 10. [Ipokonuyk, O. 3. Pu-
6ak, II.II. Cepatok, €. B. Tinmikina, I1. B. XpsaniHce-
kul, P. P. lllakypoB Ta iH1i.

MerTa i 3aBAaHHSA A0C/Ti 3KEHHA

Memoro i€l ctaTTi € BUpillleHHS MUTaHHA
IIPO JOLIBHICTE BUKOPUCTAHHSA 3a0X04yBaJIbHUX
NPUIIMCIB caMe B CTaTTAX NPO 3JI04MHHU [IPOTH BO-
JIi, 4yecTi Ta rifHoOCTi 0co6HU. 3aedaHHsAM nOCHi-
JUKeHHs1 6y/1leMOo BBaXKaTH [l0BeJileHHs Heob6xiHo-
cTi Takux HopMm y po3giii III KK Ykpainuy, oo
OyZe 34ilicHEHO MiJ KYTOM 30py MpaBUJI, BUPOO-
JleHuX /151 QYHKUiOHYBaHHS IHIIMX 3a0X04yBa-
JIbHUX HOpM Oc06J1IMBOT YaCTUHM.

HaykoBa HOBU3HA JO0C/TiKEHHS

PosrisiiyBaHe NMTaHHA paHillle He MigjAra-
JI0O HAyKOBOMY BUCBIT/IEHHIO B IOpUAMYHIN JiiTe-
paTypi i caMe 3 1UX MiACTaB € CaMOCTIMHUM Ta
OpUTiHAJIbBHUM.

BuiK/1a; OCHOBHOI'0O MaTepiaiy

Ha cpborofHi cTuMyJir004i npaBoBi iHCTpyme-
HTHU y BUIJISAZI 3a0X04yBaJIbHUX HOPM Ilepefibaye-
Hi o6oMa yacTUHaMK KpHMiHaNbHOTO KOJEKCY:
3araspHOIO (CT.45-49, 97, 106) i OcobsnBOIO
(ct. 111, 114, 175, 212-1, 255, 258-3, 258-5, 260,
263,289, 307, 309, 311, 321, 321-1, 368-3, 368-4,
369, 401). CrarTti 3arajbHOi YaCTUHH MalOTh,
BUOAUTe 32 TABTOJIOTiIO, 3arajibHe CIPSIMyBaHHS
i He CTBOpeHi /11 KOHKPETHOI HOPMH, KO0 Iie-
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pefibayeHo BiANOBiAANbHICTD 3a 3JI0YUH EBHOTO
BuAy. BogHouyac 3aoxouyBasibHi npunucu Ocob-
JIUBOi YaCTMHU NPUTAMaHHI JIMIlIe TUM CTaTTSM,
AKi Ix 3akpimiwioTh. [Ipy 1poMy BekTOp Aii
OCTaHHIiX 0OMeXeHUH paMKaMHU BiANoBigaJbHOC-
Ti 32 KOHKPETHUH 3/I0YHUH.

OTxe, 3 orJisgly Ha 3a0X04yBaJibHi HOPMU
Oco6JIMBOI YaCTHHH, MOKHA 3pOOUTHU BUCHOBOK,
110 Makke BCi BOHM MalOTh iMIlepaTUBHUN Xapa-
KTep i NiIAraloTh 3aCTOCYBaHHIO HE3aJIEXKHO BiJ,
JyMKH abo pillleHHs cyAy 4M iHLIoro oprasy. Bu-
HSTOK CTAHOBUTb JIUIIE 3a0X04yBaJIbHUWA MNpH-
nuc cT.401 KK Ykpainy, Buk/iafeHul y 4acTUHI
yeTBepTid. BiagnoBigHo A0 Horo penakiii, Mexa-
Hi3M 320X04YeHHsI MOXKe O6yTHU MPUBEJEHUN Y Ait0
JIMIIIE SIKIIO CY/Jl BBaKaTUMe Iie 32 HeOOXi/He.

OfHak He TUIBKKM 3a XapaKTepoMm jii pis-
HATBHCSA 3a3Ha4YeHi 3a0X04yBaJibHI HOpMHU. Jlaneko
He OCTaHHIO pOJIb TYT BiJirpa€ MeTta ix 3akpin-
JeHHs1. Tak, 4. 4 cT.401 €, ckopilie, BiITBOpeH-
HSIM YU NOPOJOBXEHHSIM ICHYIOYOTO iHCTUTYTYy
3a0x04eHHd 3arasibHol yactuHy KK, Ha aKkuii Bo-
Ha, BJIaCHE, i CHUPAETHCS. J|0 TOro K y TaKuii crio-
i6 peaJsizoBaHO OJTHAKOBY i3 «3araJlbHUMH» 320~
XO4yBaJIbHUMHA HOpPMaMM MeTy - TyMaHi3aliio
BiZIOBIAA/MIBHOCTI LIJIAXOM €eKOHOMIil KpUMiHaJb-
HO-NIpaBOBOI penpecil. HaToMicTe iHIII 3a0x04y-
BaJibHi HOpMHU OcCO6JIMBOI YaCTUHU CTBOPEHI, SIK
BU/JIAETBCS, 3arajoM 4Yepe3 3aKOHOJAaB4Ye mpar-
HeHHd TonepeJuTH GaKTH CKOEHHSI IHIIUX,
Oi/IbII TSKKUX, 3JI04MHIB. Hanpukiaz, 3BisibHEH-
Hf] Bif, KpMMiHaJIBHOI BiANOBIAA/MBHOCTI 3a He3a-
KOHHe 30epiraHHsl BorHenaJbHOi 36poi peasisye
MpPEeBEHIIiI0 1110/10 0AAIbIIOT0 HE3aKOHHOTO 006i-
ry 36pofi, a Takox ii BAKOpUCTaHHS Mij Yac Hama-
JliB, YOMBCTB, GAaHAWUTHU3MY TOLIO0. A TaKk 3BaHe
«CreljiajibHe 3BiJIbHEHHS» 3a QiHAaHCYBaHHS Te-
popusMy TMolepeKaTUMe BUUHEHHSI TEepOpHC-
TH4YHOTO akTy. [lepesik MoxHa NpoOAOBXYBaTH,
aJjie BUCHOBOK €IMHMU: yCi cneniajibHi BUJU 3Bi-
JIbHEHHS — Crpo6a MPOTUJAIl iHIIUM 3JI0Y4UHAM —
TKKUM i 0COOJIMBO TSXKKKUM. X04a, 3BiCHO, He
MOXKHA irHOPYBAaTH M peaJiizallilo B TaKHUM croci6
JEepKaBoK MPUHLUIIB JOLIBHOCTI KpUMiHAJb-
HOI BiANOBIZA/IbLHOCTI, I'yMaHi3My Ta €KOHOMIl
KpUMIHAJIbHO-NIPABOBOI pempecii, a TakKoxX, fK
npaBuJibHO roBopuTh II. B. XpsaniHcbkuii, cTUMY-
JIIOBaHHSA [0 NPaBOMipHOI OBEJIHKU Ta BiZJHOB-
JIeHHs nopyieHux npas [3, c. 170].

3 oryisily Ha OPUAWNYHY CYTHICTD LiIHb IPOTH
BOJIi, 4ecTi Ta rigHocTi ocobH, MOKHa MOOAYUTH
He TUJIbKY MOJIUBICTD, aJle 1 HarajbHy HEOOXi/-
HICTb 3aCTOCYBaHHS CIelia/IbHUX 3a0X04yBaJslb-
HUX HOPM Vy CTaTTSX, IKUMHU TaKi AiSTHHA OMUCY-
I0TbCA. A/Ke MOXJIMBICTD NpeBeHIii OiabI
TSDKKHUX 3JI0YMHIB Y TaKUH COCi6 He M036aBJieHa
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ceHcy. HeBxe X He 6yJe KOpHUCTI Bij BiamMoBU
BUKpaZiaya JIIOJAWHHA NPOJOBXKHUTU peasli3aliio
3JI0YMHHOro ymucay? Hesxe He JoLi/IbHO Haja-
TH 3JIOYMHIEBI IIAHC YHUKHYTH HACAIAKIB BiZjIIO-
BiJIa/IbHOCTI 3a He3aKOHHe M036aBJieHHs BOJIi B
eJieMeHTapHik ¢popMi, TOGTO 6e3 06 TIKYBaTIbHUX
06CTaBUH, «B OOMiH» Ha IpeBEHIiI0 HACTaHHSA
CMEePTI YU TSHKKOI LIKOJU 3[,0pPOB’I0 NOTEPIIIOro
yepe3 TpUBaJle YTPUMAaHHA OCTaHHbOro? Boye-
BU/Ib Taka KOPHUCTb €, Ta N AOLIBHICTb YiTKO
B6AYya€eThCH, POTe BUPIIEHHS TAaKOro MUTAHHSA
3a0X04yBaJIbHUMU HOPMaMM 3arajibHOrO CIIpS-
MYBaHHS OL/bIIOI0 Mipol0 obMexxeHe Mpoueayp-
HOI0 HEMOXKJIMBICTIO IX BUKOPUCTAHHSA (TSKKICTh
3JIOUMHIB MPOTH BOJIi, YECTI Ta TiJHOCTI 0CO6U HE
Bi/JINOBi/la€ yMOBaM ab0 BU/iaM 3BiJIbHeHHs ). 3Bic-
HO, HaMM He Mepec/iAyeTbCcs MeTa HaJlaHHS KOX-
Hil 3i craTelt po3ainy Il 3a0xo4yBaibHOI HOpMHY,
BTIM NOZIEKy/IM TAKUX HOPM IBHO He BUCTAYaE.

Ha Hamy aymMKy, HOpMU [IpO 3BiJIbHEHHA Bif,
KpUMiHaJIbHOI BiAMoOBiziaibHOCTI 6y 6 KOpUC-
HHUMHU CaMe B THX CTATTHX, [ie 3a0X04eHHS BUKO-
HyBasio 6 monepemkaibHy ¢yHKIi0. To6TO a6o
6yJ10 6 3jlaTHE NepepBaTH PO3BUTOK TSHKKUX Ha-
cniakiB, a6o - 3amo6irTd CTBOPEHHIO YMOB [JIs1
MOoJa/IbIINX 3JI0YMHIB. | Taki cTaTTi € Hamnpwu-
KJIaJl, PO «He3aKOHHe M030aBJjieHHS BoJii abo
BUKpAJIeHHSI JIIOJIUHHW», «3aXOIUIEHHS 3apy4HH-
KiB», «miZAMiHy AUTUHU», «TOPTIiBJIO JIOAbMH a60
iHLly HE3aKOHHY yroJy W00 JIIOJAUHU», «He3a-
KOHHe iHTepHyBaHHA [0 [ICUXiaTPUYHOT0 3aKJja-
ZLy». 3JI04MHMY, NepefbadyeHi 3a3Ha4eHUMHU CTaT-
TAMH, 3 OIJIAAY Ha IX HOPUAWYHY NPUPOLY Ta
MexaHi3M y4YMHEeHHSl, MaloTb OCOOGJIMBY BiaMiH-
HICTb 3aNlOAiAHHA LIKOAM, fKa 3aJIeXXHO BiJ Tep-
MiHIB peaJii3alii 3JIOYHHHOTO YMHUCJIY MOXe Ha-
O6yBaTH pi3HOTO CTyneHs. Y cTaTTi 146, 30KkpeMa,
TPUBAJIICTh YTPHUMaHHSI 3JaTHA 0OGYMOBJIIOBATH
30i/IbLIEHHS TSXKKOCTI LIKO/IU MOTEPIIJIOMY, 0CO-
06JIMBO KOJIM HJETbCS MNP0 HENIACBbKI yMOBH
TpUMaHHs, a60 MPOBOKYBATH iHLII 3JI0YUHH, Ha-
NpUKJIaZ, JOBeJIeHHS 10 CaMOTy6CcTBa UM, BJIACHE,
camory6cTBo. ¥ craTTi 147 cBo€vyacHa BijMoBa
3JIOYMHLA BiJi IOCTaBJIeHUX HUM BUMOT 3JaTHa
nonepeauTH TSHKUi HACIiAKY (3HULLEHHS JI0EH,
MacuITabHe MOUIKOPKEHHSI MalHa TOILO0) i nepe-
pBaTH 3JI0YMH y LijioMy. Y crarti 148 wBugke
MOBIIOMJIEHHS PO BYUHEHI Ail cTaHe Ha 3aBaji
NpPOTUIPABHIN 3MiHi poAUHU H MOXKJIMBOMY pO3-
BUTKY ICHUXIYHOI TpaBMU JAUTHUHU U GATBKIB, ca-
MOTy6cTBY TOILO. Y cTaTTi 149 mBuAKa peabini-
Tallisi BAHHOTO 6y/ie IIPEBEHLIEI0 HEMOMXJIUBOCTI
NO/aJIbIIO] eKCIlJIyaTalil >KepTBU 3JI04UHY OY/b-
SIKUM 4iHOM. Y cTaTTi 150 cBo€4acHe 3BiJIbHEH-
HA MOTEepHiJIoro JiKBiJOByBaTUMe THXKKiI Mopa-
JbHI ¥ JywieBHI TpaBMHU OCTaHHbOTrO, PO3Jaj
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NcUxiKY, a yacoM i camory6ctBo. OTxe, npodia-
KTYBaTH € 110. 3a/IMIIAETbCA NUTAHHA: YAM?

3BiCHO, BpaxoBYIOYM OPUAUYHY NPUPOLY
BHI€3a3HaY€HUX 3JI0YMHIB, CTYIIHb IX CYCIiJb-
HOi He6e3MeyHOCTi U 0COBGJHUBOCTI MexaHi3My
BUKOHAHHSI OG’€EKTHUBHOI CTOPOHH, Julle aude-
peHlilloBaHUH MiAXif, 10 3aCTOCYBaHHS 3a0X04y-
BaJIbHUX IHCTPYMEHTIB MaTHMe KOPEeKTHUH BU-
A, Afpke 3akoHojaBua ¢ikcalis BakeJsiiB
BIJIMBY Ha BUHHOIO B YaCcTUHI HaJaHHA HoMy
peabiyiTyoyux rapaHTid Mae BUXOJUTH 3 TOrO,
Ha sIKili cTaAii TOro 4u iHILIOTrO 3JI0YMHY 320X04Yy-
BaJIbHUM {HCTPYMEHT BUKOHyBaTuMe Npodiiak-
TUYHY QYHKIiI0, Y4 BUCTAYaTHMe MPEBEeHTUBHOL
CKJIaIOBO]I [Ji1s1 3BiJIbHEHHS BiJ, KpHUMiHaJbHOI
BiAnoBiganbHOCTI (YW [AOLJIBHOI BUAABaTH-
MeTbcs TpodinaKTHKa), a TAKOXK YU HE CTBOPUTH
BOHa NOPYILIEHb IPaB NOTEPIiJIoro.

3 orsiAfy Ha BUKJIaJleHe, HAallPOLIY€ETbCA HU-
3ka npomno3uuii. OTxe, ctatTio 146 KK Ykpainu
MPONOHYEMO [OMOBHUTHU MPHUMITKOIO, [le 3aKpi-
MUTH MPUIIKC, BIATOBIHO 0 sIKOTO GaKT 3Bijb-
HeHHs N036aBJieHoi BoJli a60 BUKpPaJieHOI 0coOU
MpPOTSArOM Meplioi A06U 3a YMOBU BiJCyTHOCTI
$i3MYHOr0 HACHUJIBCTBA, 10 € 3JIOUMHOM, i KOM-
NeHcalil BUHHUM 3alo/isiHOI NOTEPHiJIOMY LIKO-
1 OyJie TiZICTaBOlO /ISl 3BiJIbHEHHSI MepPIIOTro Bi/
KpuMiHa/ibHOI BignoBiganbHocTi. Lo x mo Horo
TPUBAJIOCTI, TO HaMM 3allPOIIOHOBAHO caMe 06y
yepe3 Te, WO i, AK BUJAETHCH, AOCTAaTHbO He
TUIbKU JJI1 YCBiIOMJIEHHS BUHHUM (aKTy BYH-
HEHOTO ¥ MepeocMUC/IEHHS CBOIX [, a i 3 orJis-
Jly Ha CTPOK NepebyBaHHS NOTEPIINIOro B yMOBax
i3osianii. BinbKMi TEpMiH Takoro cobi yB'si3HeH-
HA CBi[MMUTHMe NP0 BUHUKHEHHS MOMEHTY 3JIiC-
HOCTI, IKUH Oy/ie epelKo/00 /Jis 3aCTOCYBaHHSA
MexaHi3My Jep:kaBHOTO BubGaueHHs. I[IpoBene-
HUH HaMu aHaui3 [4, c. 89-90] nokasye, 1mo mMau-
ke MoJi6Hy JioTiKy peasiizoBaHo B KK Mekcuku
Tta KK l'ongypacy. Y KK wraty Kosopazgo (CILA)
3anpoBaPKEHO KOPCTKIllli YMOBA — TaM 3BlJb-
HEHHIO BiBeJeHO Jivile 12 roguH. KpumiHaibHi
kozekcu JlutoBcbkoi Pecny6uiiku Ta Pecny6siku
Bousrapist nepei6ayatoTh s 11boro 48 rouH i 2
Jlo6u BiZmoBiHO, a Kojekcu Icmawnii, Eputpei i
Pecny6utiku [liBgeHHuit CyaaH sik npuBijieiioBaHi
Jlii po3rJ/11a10Th 3BiJIbHEHHSA POTATOM 3 JIi0.

3Ba)Kal04u Ha OJJHAKOBY B LiJIOMy HOpHUANY-
Hy NpUPOJY 3JI0YMHIB, epeabadyeHUx CT. 146, a
Takoxk CT. 148 i 151 KK Ykpainu (motepmijsioro
abo yTpUMYHOTb, ab0 HE3aKOHHO BHWJIYYalTh),
aHAJIOTIYHUM LUIAXOM IPOIOHYEMO BHPILIUTH
NUTaHHA U y [UX HOpMax.

BopgHovyac 3a3HavyeHi migxXoJud He MOXKHAa,
K BUJAETHCA, BUKOPUCTOBYBATH MiJ, 4ac BYHU-
HEHHs 3JI0UYMHY, NlepenbayeHoro cT. 147, yepes
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0COGJIMBICTh MeXaHi3My BUMHEHHSI LIbOTO [lisH-
HA. 3p0o3yMiJio, 10 yTPUMaHHA MOTEPHIJIOTO K
3apy4HUKa He € MOXJ/IMBHUM 6e3 3aCTOCyBaHHSA
Heb6e3ne4yHoro ¢isMYHOTO HAacUJIbCTBa abo Horo
IIOTPO3H, a YacoM i 36poi M iHIuX HeGe3NeyHUx
npeaMertiB. ToMy 3BUJIbHEHHA Bif, BifnoBijanb-
HOCTi B TaKOMy BUINAJKy HaBiTb 3a yMOB IoIe-
pe/>KeHHsl MOJAJbIIUX Jid HaBpsj, 4K 6yJe BU-
NpaBJaHUM 3ax0J0M. YTiM, Lle He BHKJIOYAE
MO>KJ/IMBOCTI 3aCTOCYBaHHS 11100 BUHHOIO iHILIO-
ro BapiaHTy NOMfIKLIEHHsI JlepXaBHOI penpecii.
Hanpukiaz, 3HMKeHHS IOKapaHHA Ha OJHY Tpe-
TUHY Y{ NOJIOBUHY, MOMUIMBICTb NpPU3HAYeHHS
MOKapaHHs Y BUIJIAZ] 1036aBJIeHHS BOJI HIDKYE
BiJl MiHiMa/ibHOI MeXi, BCTaHOBJIEHOI BifMOBifg-
Hoto yactuHoto ctatTi KK Ykpainy, sika nepegoa-
Ya€ BiANOBiIa/NbHICTB, TOLO. 3 OJIHOTO GOKY, Iie
6y/Zie HOBeJsa, ajie 3 {HLIOro, — HOBeJa, fIKa He
TiIBKU He cynepeunTuMe YyuHHOMY KK Ykpainy,
asie ¥ po3BUBAaTUME HOro. A OIHUM i3 HaNPSMKiB
PO3BUTKY, K IpaBUJIbHO 3a3Ha4dae [I. B. XpaniH-
CbKHUH, I € BIPOBa/PKEHHS HOBUX ePeKTHBHUX
3a0X04yBaJIbHUX HOPM [5, c. 110].

CtocoBHO * cT. 149 Haui npono3uuii 1o/10
BBeJleHHS NIPUBiJeH0BaHOl CKJIaJ0BOI NOKa3yBa-
TUMYTb TPOXH iHakiue. | Bce yepe3 ABOGIUHICTB
MeXaHi3My BYMHEHHS 3JIOUMHY U, BiJIMOBIJHO, —
yTpUMaHHA noTepnisoro. fK BifZoMo, mig dac
YYUMHEHHs TOPTiBJIi JI0bMH 260 iHILOI HE3aKOH-
HOI yroJy I0J0 JIIOJUHU «KepTBa» MOXe OYyTH
niggaHa i3osdnil BHACAIL0K BUKOHAHHA Pi3HUX,
X04 iHOAi i B3aEMONOB’sI3aHUX AiH, a camMe «Kyi-
BJIi», «IHIIOTO HE3aKOHHOTO OJep:KaHHA», «yT-

pUMaHHS», «IepeMillleHHs», <«IPUXOBYBAaHHI»
abo «BUKpajeHHsI». MOXXJIMBUM Lie MOXe OyTH 1
y pe3yJ/IbTaTi «IIpoJaXKy» YM «HE3aKOHHOI Iepe-
Jladi», aje 3 origaAy Ha ciienudiky nux Aii, Tpu-
BaJ/IiCTh YTPUMaHHs NOTEPIIJNIOro B NOJAJbIIOMY
HUMH He MOXe OYTH KOHTpPOJibOBaHOW. Tomy
PO, TAK CaMo, sIK i He3aKOHHA Iepeiaya JIko-
JIMHY, HaBiTh TEXHIYHO He MOXYTb OYTU THUMHU
JISHHAMM, Ha AKi NOIIMPIOBAaTUMEThCA Aid Npu-
BisielioBaHoro npunucy. o » mo iHmWUxX dopm
BUMHEHHSI 3JI0YMHY, L0 PO3I/SAJAEThCS, TaKUN
MexaHi3M Oy/ie, Ha HalUly AyMKY, AOLiJbHUM. Yac-
TKOBO TaKe MUTAHHS MOPYLIyBaJOCh HAMH B IO-
nepeaHix npangx (AuB., Hanpukaaj, [6]). [leBHo-
ro BUCBITJIEHHS1 BOHO Haby/i0 ¥ y 3apybi>kHOMY
KpPUMiHaJbHOMY 3aKOHOJABCTBi, HANpPUKJIAJ, Y
KK Pecny6siku Kopes. To >k yomy 6 Horo He 3a-
MPOBaJIUTH Y BITYM3HAHOMY KOZEKCi? A/pKe Ko-
PHUCTbD Bifj IbOI'O € 0YE€BUHOI0.

ByucHOBKH

CroziiBaemMoch, 110 BUKJIaZieHI B Lkl po6oOTi
MPOMNO3ULil CTaHYTb Yy MPUrOAI YKpalHCbKOMY
3aKOHOJIaBIleBi ¥ GyAyTh OpPiEHTHPOM Mij 4Yac
ONTHMi3alii po3Jijly Mpo 3JIOYWUHU NPOTHU BOJI,
YyecTi Ta rigHocTi ocobu OcobsmBoi yactuau KK
Ykpainu. HaBezsieHa K apryMeHTallid, yleBHeHi,
CIpUATUME BHUPILIEHHIO NUTAHHA PO JOLi/Ib-
HiCTb Takoi po60TH, ii aKTyalbHICTb i KOPUCHICTh
AK Yy KOHTEKCTi 3MilHeHH KpHUMiHaJbHO-
[PaBOBOI MOJIITUKUA HALIOI lepKaBU, TaK 1 B paM-
Kax ifiel peasisanii koHLenuii ryMaHisanii Bigmo-
Bila/IbHOCTI 32 3J10YMHY, 1110 HAOGUPAE 06EPTIB.
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JIN30T'YB A.T. «KKABHUTDb HEJIb341 IOMWJIOBATb», UJIX HYKHBI JIN
INNOOWPUTE/IbHBIE HOPMBI B CTATbAX YK YKPAUHBI O IPECTYIIJIEHUAX
INPOTHUB BOJIHU, YECTU U JOCTOUHCTBA JIMYHOCTH

CresaHa nonbITKa N0OKa3aTh BaXKHOCTb IPABOBOI'0 CTUMYJIMPOBAHUSA IPECTYITHUKA OTKa3aTh-
sl OT NPOJ0JKEHUS TPeCcTyIJIeHus], IPOaHaJIU3UPOBaHa 11e/1eco06pa3HOCTb NOOLIPUTETbHbIX
HOPM B YTOJIOBHOM 3aKOHO/laTesIbCcTBe YKpauHsbl. [1of yriioM 3peHust dparMeHTapHOro cpaB-
HUTEJbHOTO aHa/IN3a 3aKOHOJATesbCTBA HEKOTOPBIX CTpaH MHUpa MNpUBeJeHbl Hay4dHble
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apryMeHThI U U3JI0XKeHbI (aKThl IIMPOKOTO MPUMEHEHUS MOOI[PEHHUs TPU YCJIOBUHU MpPeKpa-
IeHUS IPEeCTYNHbIX JeUCTBUH.

Katouegsle caoea: noowpumesibHble HOPMbl, CMUMYAUPOSAHUE NPeKpaujeHusl npecmynHol
desimesbHOCMU, npecmyn/ieHusl npomus ¢80600dbl, Yecmu U JOCMOUHCMBAd, Mop208.151 1JbMU,
He3aKOHHOoe AullleHUe c80600bl, 3aX8am 3a/10HCHUKOB.

LYZOHUB YA. H. “IT IS TO BE A PUNISHMENT OR A PARDON IS GRANTED”

OR WHETHER THE CRIMINAL CODE OF UKRAINE NEEDS TO HAVE INCENTIVE
NORMS ABOUT THE CRIMES AGAINST HUMAN FREEDOM, HONOR AND
DIGNITY

The paper is focused on the analysis of the stimulatory norms expediency in the criminal law of
Ukraine. The objective of the paper is to reveal the significance of legal encouraging of an of-
fender to stop his further criminal activity. Especially, it is necessary in conditions of Ukraine’s
movement from a previous Soviet heritage to modern punishment standards, where criminal
liability is not only punishment, but it is also a strategy to prevent a crime.

According to the author’s opinion, a pardon occasionally is much more effective than a sanc-
tion, since for some cases it allows giving up a criminal act and can prevent negative conse-
quences for an object of encroachment in such a way. Thus, there is sometimes no need to pun-
ish an offender, who is able to get a correction out of a prison. However, there should be a
concrete norm to do that, inasmuch as the Criminal Code does not have sufficient extent of such
norms.

As it is known, a punishment is able to be effective only when an offender both got a penalty,
and was pursuing his better path. By conducting a comparative analysis, the author provides
scientific arguments and facts of wide range application of encouragement in the conditions of
stopping a crime.

There author of the paper has analyzed different viewpoints of scholars, related to the issues
provided. Herewith, the author has revealed different strategies regarding the improvement of
Ukrainian criminal law and practice with the incentive norms.

Keywords: stimulatory norms, promotion of crimes stopping, crimes against freedom, dignity and
honor, trafficking in human beings, illegal deprivation, seizure of hostages.
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