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AN ANALYSIS OF THE LEGAL STANDARD IN THE FIGHT AGAINST TORTURE

AND TREATMENT OF PRISONERS UNDER INTERNATIONAL LAW:
WHAT PROSPECT FOR APPLICATION UNDER CAMEROONIAN LAW?

This article seeks in highlighting the fact that prohibiting torture, cruel, inhumane and degrading
treatment of persons is an important aspect of human right specificities articulated in relevant
human right dispositions especially the main Universal Declaration of Human Right 1948, and
has given responsibilities to States in ensuring the effective protection of this right by preventing
their violations. The article also indicates that, though this right has occupied an international
recognition to States who are parties to the available relevant dispositions, violating its provision
will constitute grave injury and arbitrary treatment on the dignity and integrity of the human
race. Cameroon in its compliance with the international standard set, has contributed enormous-
ly by enacting credible laws which varies from its constitution, criminal codes, and other relevant
provision all in the aim of safeguarding and ensuring that this right should be treated with lots of
human protection and security. Even though with efforts laid in place by the country through its
various legal and institutional dispositions, prohibition and protection has continued to be con-
sidered as a nightmare, as we continue in experiencing violations of this fundamental right by
those who were vested with the powers and competent in ensuring and securing this sacred
right. The violations experienced have really provoked lots of questioning as to the place occu-
pied, and the outcome of the Cameroon Human Right system in combating and punishing those

who interrupts the assurance of this fundamental human right?
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A cardinal adage of international human
right law is that the prohibition against torture,
cruel, inhuman and degrading treatment is abso-
lute in its determination and application where
the common placement is that no exception
whether justified or defended, is tolerated in any
circumstances whatever may be the case in
question. The aspect of torture is an important
issue in matters of crimes determination and it
seeks to annihilate the victim’s personality and
denies the inherent dignity of the human being.
The United Nations with it primary function in
ensuring that aspect of fundamental human right
as spelled out in relevant human right treaties
and instruments from the international, regional
and even national should be respected by all. It
continues by condemning torture in its outset as
one of the vilest acts perpetrated by human be-
ings on their fellow creatures. As a crime gener-
ally recognised in International law! with the

1 Rome Statute of the International Criminal
Court 1988 in its article 7 make reference of the of-
fence of torture.
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Introduction

enactment of relevant legal dispositions, it is ab-
solutely prohibited and cannot be justified under
any circumstances. The prohibition in question
to an extent are considered as a form or part of
customary international law binding every
member of the international community, regard-
less of whether the said State has ratified inter-
national treaties in which torture is expressly
prohibited. In upholding this sacred and inher-
ent right, a plethora of legal instruments like the
Convention Against Torture being the primordial
euphoria in the fight against torture has stipu-
lated in its Article 1 that «any act by which severe
pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such pur-
poses as obtaining from him or a third person in-
formation or a confession, punishing him for an act
he or a third person has committed or is suspected
of having committed, or intimidating or coercing
him or a third person, or for any reason based on
discrimination of any kind, when such pain or suf-
fering is inflicted by or at the instigation of or with
the consent or acquiescence of a public official or
other person acting in an official capacity».
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Cameroon as one of the signatories and par-
ty to most of the recognised and acceptable hu-
man man right treaties has recognised this right
in its constitution especially the preamble which
provide that «every person has the right to life,
physical and moral integrity and to humane
treatment in every circumstances. That under no
circumstances shall someone be subject to torture,
inhumane and degrading treatment».

The constitution continues by affirming the
attachment of the people of Cameroon to the
fundamental freedoms enshrined in the Univer-
sal Declaration of Human Rights, the Charter of
the United Nations and the African Charter on
Human and Peoples’ Rights, and all duly ratified
international conventions relating thereto. Arti-
cle 45 of the Constitution provides that «duly
approved or ratified treaties and international
agreements shall, following their publication,
override national laws, provided the other party
implements the said treaty or agreement»?

Despite commitments made by the Came-
roonian authorities to respect national law and
international human rights standards in their
operations, the evidence witness is that arbi-
trary arrests and detentions continue on a large
scale in Cameroon, and even the basic legal safe-
guards relating to arrest and detention are rare-
ly respected. Our worry here is not in question-
ing whether Cameroon as a party to numerous
international human right instruments as to tor-
ture has comply with the provision of these hu-
man right treaties? It is but right the country in
context has contributed enormously in ensuring
that aspects of torture and degrading treatment
should be given special attention and interest,
but it will be proper for us for the sake of effi-
cient understanding, have an inside of what as-
pects of torture is all about before warranting
the application by the State of Cameroon.

1.1. A general recognized and Acceptable
right under the Convention Against Torture.

Neither the Universal Declaration on Human
right nor the International Covenant on Civil and
Political Rights has been able in providing a
unique or succinct definition of the concept of
torture. Notwithstanding the lacunae provided
by these human right treatises, a more specific

1 Law no0.96/06 of 18 January 1996 to amend
the Constitution of 2n June 1972. Article 65 of this
Constitution is to the effect that the preamble is an
integral part of the constitution.

2 It should, however, be noted that the interna-
tional protection of Human Rights has adopted the
idea of diplomatic immunity which should water
down the provisions of article 45.

instrument has elucidated on what will be seen
as torture. According to this Convention, torture
means: «Any act by which severe pain or suffer-
ing, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtain-
ing from him or a third person information or a
confession, punishing him for an act he or a third
person has committed or is suspected of having
committed, or intimidating or coercing him or a
third person, or for any reason based on discrimi-
nation of any kind, when such pain or suffering
inflicted by or at the instigation of or with the
consent or acquiescence of a public official or oth-
er person acting in an official capacity»3

In determining that an act or omission will
amount to torture does not automatically entails
that there must be the existence of pain or suf-
fering on the person in question, but the person
undergoing this severe pain or suffering should
be able in proving that the act imposed on him
or her by the public official is causing serious
bodily harm and coercion for it in attracting law-
ful sanctions. It is in this respect that a responsi-
bility has been imposed on every State, member
of the said convention in prohibiting any cruel,
inhuman, or degrading treatment against anyone
undergoing detention or imprisonment. It is im-
portant to clarify that, the definition as provided
by the Convention should be observed in its
wide application and understanding. Placing the
act of torture and degrading punishment will
have to be giving lots of interpretation. For there
must not only be the present of both physical
and mental suffering constituting torture, but
that, for suffering experienced by the prisoner in
question must purposefully be inflicted by a
competent and recognised public official acting
in such capacity.

1.2. A Complementary Standard and
Appreciation of International Covenant on
Civil and Political Right 1966.

As a common understanding, the 1966 In-
ternational Covenant on Civil and Political
Rights (ICCPR) was the first in its kind consid-
ered as a general universal human rights treaty
in explicitly including the prohibition of torture
and other cruel, inhuman or degrading treat-
ment. The main aim of this law was in protect-
ing both the dignity, physical and mental integ-
rity of every individual suffering from the effect
of crime commission and undergoing trial and
prosecution.* The two most important relevant

3 Article 1 on the United Nation Charter Against
Torture 1984.

4 Human Right Committee, General Comment
No. 20, “Prohibition of torture, or other cruel, inhu-
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provisions of the ICCPR underlying particularly
to this prohibition is Article 7. Article 7 of the
Covenant stipulate as follow «No one shall be
subjected to torture or to cruel, inhuman or de-
grading treatment or punishment. In particular,
no one shall be subjected without his free consent
to medical or scientific experimentation».

Looking at the provision of article 7 the el-
ements such as the victim’s age and mental
health may therefore aggravate the effect of cer-
tain treatment so as to bring it within Article 71.
Nevertheless, it is not satisfactory that treat-
ments are capable of producing an adverse phys-
ical or mental effect; it must be proven that this
has occurred in a specific case of violations.2 In
contrast to the United Nations Convention
against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment examined
above, the ICCPR failed in its part in ensuring the
level of involvement or acquiescence by a State
official for an act to be qualified as torture or ill-
treatment. Rather, it is the duty of the State Party
to afford everyone protection through legislative
and other measures as may be necessary against
the acts prohibited by Article 7, whether inflicted
by people acting in their official capacity, outside
their official capacity or in a private capacity.

This provision in question therefore covers
all forms of treatment which would not be suffi-
ciently severe to qualify as cruel, inhuman or
degrading under Article 7.3 Emphasis should be
made here that Article 10(1) in its application
provide general conditions of detention, reserv-
ing Article 7 for situations where an individual is
subjected to specific attacks on his or her per-
sonal integrity.*

man or degrading treatment or punishment” (1992)
§2,in UN Doc. HRI/GEN/1/Rev.7.

1 Torture in International Law, A guide to juris-
prudence, 2008, p. 8

2 Vuolanne v Finland, HRC Communication No.
265/1987, 7 April 1989, §9.2.

3 HRC, General Comment No. 29, “Derogations
during a state of emergency”, P.13(a), in UN Doc.
HRI/GEN/1/Rev.7.

4 Kennedy v Trinidad and Tobago, HRC Commu-
nication No. 845/1998, 26 March 2002, §§7.7- 7.8.
In this case, the author was kept on remand for a
total of 42 months with between five and ten other
detainees in a cell measuring 6 by 9 feet. Following
his trial, he was detained for a period of almost eight
years on death row, during which he was subjected
to solitary confinement in a small cell with no sani-
tation except for a slop pail and no natural light. He
was allowed out of his cell only once a week, and
provided with wholly inadequate food that did not

1.3. The Necessity of Other Human Right
Instruments.

The four Geneva Conventions for the Protec-
tion of Victims of Armed Conflict" promulgated
in 19495 in complementing the United Nation
Universal Declaration on Human Right strictly
reinforce the implementation of human right
when issues of hostilities and armed conflict are
concerned. The convention has gone a long way
in ensuring and prohibiting aspect of torture to
be experienced by those suffering from the effect
of armed conflict. The Third Geneva Convention
relates to the protection of prisoners of war, and
in relation to international armed conflict by
providing in its Article 17 that: «No physical or
mental torture, nor any other form of coercion,
may be inflicted on prisoners of war to secure
from them information of any kind whatever.
Prisoners of war who refuse to answer may not be
threatened, insulted, or exposed to unpleasant or
disadvantageous treatment of any kind».¢

In complementing this provision, Article 32
of the Fourth Geneva Convention provides that
during periods of international armed conflicts,
including periods of military occupation, no
measure can be taken of such a character as to
cause the physical suffering or extermination of
protected persons.” This prohibition applies not
only to murder, torture, corporal punishment,
mutilation and medical or scientific experiments
not necessitated by the medical treatment of a
protected person, but also to any other measures

take into account his particular dietary require-
ments.

5 Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces
in the Field, Aug. 12, 1949, 6 US.T. 3114, 75 U.N.T.S.
31 (entered into force Oct. 21, 1950) [hereinafter
Geneva Convention I]; Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, Aug.
12,1949, 6 U.S.T. 3217, 75 U.N.T.S. 85 (entered into
force Oct. 21, 1950) [hereinafter Geneva Convention
I1]; Geneva Convention Relative to the Treatment of
Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75
U.N.T.S. 135 (entered into force Oct. 21, 1950) [here-
inafter Geneva Convention III]; Geneva Convention
Relative to the Protection of Civilian Persons in Time
of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287
(entered into force Oct. 21, 1950) [hereinafter Gene-
va Convention IV].

6 Article 17 of Geneva Convention III of the
1948 Geneva Convention dealing with the treatment
of Prisoners of War

7 Article 32 of Geneva Convention IV dealing
with the protection of the Civilian Population.
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of brutality whether applied by civilian! or mili-
tary agents. Torture or inhuman treatment will-
fully causing great suffering or serious injury to
body or health constitutes a grave breach under
the Third and Fourth Geneva Conventions.?

At the African level, great implications are
referred to Article 5 of the African Charter which
provides that every individual shall have the
right to the respect of the dignity inherent in a
human being and to the recognition of his legal
status. That all forms of exploitation and degra-
dation of man particularly slavery, slave trade,
torture, cruel, inhuman or degrading punish-
ment and treatment shall be prohibited.3

With all these explanation established as to
the provision of a definition and understanding
of the concept of torture and degrading treat-
ment in relevant human right disposition, it is
still clear that there exist complexities in coming
out with a clear indication of what will really
amount to an act of torture. To this effect, in hav-
ing a deep inside on this concept of torture, there
will be a well profound need in examining the
analysis of the constituent elements of the con-
cept of torture.

2.0. Understanding the Constituent
Element of Torture and Degrading Treat-
ment: A Possible Platform.

However, for the purpose of this work, not
all act of cruel, inhuman or degrading treatment
may amount to torture, either because it does
not have the same purposes as torture, or be-
cause it is not intentional, or perhaps because
the pain and suffering is not severe within the
meaning of Article 1 of the Convention. It is
therefore instructive to analyse these aspect so
as to have an inside of the distinction that exist
between torture and degrading treatment.

2.1. Assessing the Severity and Gravity of
Pains Experienced.

In common and normal parlance, the intui-
tion and proof of acts of torture has experienced
lots of difficulties in its establishment. The nor-
mal credo here is that for an act to amount to

1 Geneva Convention IV, supra note 14, at arti-
cle. 32.

2 Geneva Convention III, supra note 13, at arti-
cle. 130; Geneva Convention 1V, supra note 15, at
article. 147.

3 African Charter on the Rights and Welfare of
the Child, arts. 16-17, OAU Doc. CAB/LEG/24.9/49
(1990) (entered into force Nov. 29, 1999), Protocol
to the African Charter on Human and Peoples' Rights
on the Rights of Women in Africa, article 4, July 11,
2003, OAU Doc. CAB/LEG/66.6 entered into force
November. 25, 2005).

torture, basic aspect such as the severe pain or
suffering must be present in all its descriptions,*
and must universally deemed a basic feature if
not the ship anchored criterion for determining
the act of torture [1]. Torture simplicita does not
automatically means hurting a person [2]. In its
most traditional and parachutes understanding,
torture must be given a place at the summit of
the pyramid of agony.> As a result, one immedi-
ately gets the impression that a general consen-
sus exists that established the threshold of pain
or suffering set for torture [3], and such pain and
suffering is higher than that for other ill-
treatment.6 This idea that only the severest
abuse can be designated as torture, is an essen-
tial requirement in having close recognition and
distinction between the two concepts. To this
regards, the intention of Article 1 (2) place tor-
ture in its aggravated form of inhuman, cruel or
degrading treatment and punishment.” However,
even with this at place, determining that a spe-
cific higher threshold exist for torture to be ad-
missible has proved to be a great challenge.
There is in fact no red line, plain for all, which
should be crossed for acts or omissions to be-
come torture. Clearly and precisely speaking,
there has been no clear threshold and, it practi-
cally impossible in obtaining one which will
amount to torture. One just needs to examine all
the acts of torture in concreto so as to determine
the severity and gravity of the pains and suffering
incurred by the prisoner in question. As the law
puts it,8 the term severe is in the nature of things
or offence relative to the act and harm committed
on the person experiencing the omission and
treatment.? In every stage or circumstance, the act
of torture must be evaluated, from the duration

4 Art. 1 of the United Nations General Assembly,
Torture Declaration; Art. 1 United Nations Conven-
tion Against Torture; Art. 7 (2) (e) of the Statute of
the International CC; Art.7 (1) (f) 1. Elements of
Crimes ICC (torture as a crime against humanity);
Art. 8 (2) (a) (ii)-1 1. and 8 (2) (c) (i)-4 1. Elements
of Crimes ICC (torture as war crime); Sections 5.2
(d) and 7.1. Statute Special Panels.

5 Aksoy v. Turkey, Appl. No. 21987/93, Judg-
ment, 18 December 1996, para. 63.

6 Prosecutor v. Kvoc¢ka et al., Case No. IT-98-
30/1-T, Trial Chamber, Judgement, 2 November
2001, para. 226; Prosecutor v. Marti¢, Case No. IT-
95-11-T, Trial Chamber, Judgement, 12 June 2007,
para. 75.

7 The United Kingdom, Appl. No. 5310/71,
Judgment, 18 January 1978, para. 167.

8 Art. 1 of the Convention Against Torture 1984.

9Selmouni v. France, Appl. No. 25803/94,
Judgment, 28 July 1998, para. 100.
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of the treatment, to its physical and/or mental
effects, down to the age, sex and even state of
health of the victim,! as well as the nature and
context of the ill-treatment, and the manner and
method of its execution must all be examined.?

2.2. The Presence of a Prerequisite
Intention.

It is of a common knowledge and exhibition
that in every criminal manifestation, establishing
torture entails severe pain or suffering that has
been inflicted intentionally on the victim in ques-
tion or under torture.3The fact one need in por-
traying is whether the harm, cruelty, inhumane
treatment and punishment plague on the victim
was done intentionally. For any act or torture
done on someone negligently cannot be embraced
under the umbrella of acts amounting to torture
or degrading punishment. Establishing intention
by the victim experiencing such harm is a suffi-
cient ground for torture, and such intention dis-
placed can either be direct*or indirect®>. When one
talks of direct intention, we are referring to that
the act or harm has already been experienced by
the victim whether the injury incurred is physical,
mental or otherwise. At the level of indirect inten-
tion, the act must not have been committed, but
from the conduct or implications, the State offi-
cials intended committing harm and degrading
treatment on the victim. The issue of clarification
here is that, whether the torture is direct or indi-
rect, the perpetrator must have wanted to act or
omit to act. From all indications, the act of beat-
ing, suffocating, rape, threat, electrocute, and
many others which wanted to be carried out on
the victim. Even though with this in place, there

1Soering v. United Kingdom, Appl. No.
14038/88, Judgment, 7 July 1989, para. 100; Aska-
rov v. Turkey, Appl. No. 46827/99 and 46951/99,
Judgment, 4 February 2005, para. 70.

2 Vuolanne v. Finland, Comm. No. 265/1987,
Views, 7 April 1989, UN Doc. CCPR/C/35/D/
265/1987, para. 9.2

3 Prosecutor v. Musema, Case No. ICTR-96-13-T,
Trial Chamber, Judgement, 27 January 2000, para.
285; Prosecutor v. Kunarac et al, Case No. IT-96-
23&23/1, Trial Chamber, Judgement, 22 February
2001, para. 483; Prosecutor v. Marti¢, Case No. IT-
95-11-T, Trial Chamber, Judgement, 12 June 2007,
para. 74; ECHR, Oktem v. Turkey, Appl. No.
74306/01, Judgment, 19 October 2006, para. 33;
Inter-American Convention on Human Right, Bueno-
Alves v. Argentina, Judgment, 11 May 2007, para. 79.

4 Prosecutor v. Limaj et al., Case No. IT-03-66-T,
Trial Chamber II, Judgment, 30 November 2005,
para. 238.

5 Prosecutor v. Marti¢, Case No. IT-95-11-T, Trial
Chamber, Judgement, 12 June 2007, para. 77.

still exist a subtle difference when examining the
behavior and the consequences of the act in ques-
tion. The main focal problematic that is always
confusing is in establishing whether the conduct
of the perpetrator, perpetrators really caused in-
jury or bodily harm on the victim [4], or if he real-
ly wanted to subject the victim to pain or suffer-
ing, and was aware that the act he is committing
is posing a threat on the physical and mental in-
tegrity and dignity of the victim or prisoner [5].
Anyway, the bottom line that one need in showing
here is that in every criminal case, the dolus even-
tualis and recklessness are excluded as they appear
to be insulfficient states of mind for torture [6].

2.3. The Existence of a Public Official or a
Perpetrator.

The act or element of torture cannot be
committed by itself. There has to be at least
someone, perpetrator or perpetrators committing
the act or omission. From all observations made,
it seems that not everybody can be qualified in
inflicting pains and suffering on the purported
victim. According to Article 1 of the United Na-
tions Conventions on Torture, the pain or suffer-
ing experienced by the victim should be inflicted
by or at the instigation of, or with the consent or
acquiescence of a public official or other person
acting in the capacity of such an official. Nonethe-
less, emphasis has to be laid when establishing
this requirement. The interpretation giving to a
perpetrator or official should not have a strict or
rigid manner, for it suffices that there should exist
a link between the perpetrator and the person
acting in an official capacity, or whether the latter
is part of de jure or de facto authorities, and
whether he or she acted within or outside his or
her sphere of competence.

2.4. The Victim.

What becomes the act, cruelty, inhumane
treatment where if there cannot be proof or ex-
istence of a victim. The need to be a victim of the
torturous pains and sufferings for the act to be
qualified or amount to torture and the victim in
question must be a human being. It clear that
when acts of torture are experimented on the
victim, the said victim is seen in a position that
he or she is powerless and helpless for the pain
or suffering inflicted on him by the perpetrator,
perpetrators or public officials. With this in
place, one is left in a state of confusion in realiz-
ing the distinction existing between the power-
lessness and helplessness of the victim posing
the perpetrator or perpetrators in inflicting
pains and suffering since none of the elements
aforementioned is found in any international
human right treatise establishing the definition
of torture. Presumably, there is the tendency [7]
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that the victim is abandoned in a state of help-
lessness and powerlessness for such person to
incur physical or mental injury. There must have
been the presence of intimidation, coercion,
threat, duress, and even undue influence on the
part of the public official when extracting evi-
dence or confession from the suspect or criminal
in question. The situation of powerlessness and
helplessness may have enable the torturer in
breaking the will of the victim in providing in-
formation against his will or consent. One thing
for sure is the fact that, one ought to ask what
significance must be attributed to the inter-
twined elements of control of the perpetrator
and powerlessness of the victim. Indeed, there is
always a nexus existing in a state of full control
by the public officials inflicting the pains and
suffering, and the powerlessness truly necessary
on the part of the victim? This question becomes
all the more important and delicate when one
takes into account the vague nature of both
terms and, above all, the fact that control and
powerlessness are not exclusive to torture. Ac-
cepting these elements as distinguishing fea-
tures could potentially have vastly expanding
consequences for this core type of ill-treatment.

3.0. Distinction between Torture and
Cruel, Inhuman and Degrading Treatment:

A Necessary Explanation.

There have been lots of debates and misun-
derstanding in questioning whether acts of tor-
ture can amount to cruel, inhumane and degrad-
ing treatment. The answer is in the affirmative,
because aspect of torture and cruel, inhuman
and degrading treatment are concepts that in
most cases can sometimes be difficult to distin-
guish. Normally, the tendency is that there exist
possibility in differentiating between degrading
and inhuman treatment, but when it comes to
distinguish between inhuman treatment and
torture, it becomes more complicated. In legal
nomenclature, torture can be considered as a
severe form of inhuman treatment, but there
exist no objective element of distinction between
the two categories in question. Understanding
the objective of each of the concept becomes
problematic in explanations, since all acts at
stake are usually identical and only the level of
intensity/severity of the ill-treatment can be tak-
ing into account on the vulnerability of the vic-
tim. But for the fact that the distinctive element
of the two concepts can sometimes be subjective,
the whole complexity of this distinction can de-
pend on certain factors such as the powerless-
ness of the victim, the severity of the treatment,
purpose in which the treatment is carried out,
and the constant evolution of the inception.

4.0. Degrading Punishment against
Prisoner: A Cameroonian Understanding.

Cameroon have ratified international legal
instruments in the field of the protection of hu-
man rights and freedoms, thereby committing
itself in ensuring the fundamental rights and
freedoms guaranteed by the relevant interna-
tional instruments, including the right not to be
torture and free from any degrading and barbar-
ic treatment of person, especially those in deten-
tion and custody. As a state of law bind by rele-
vant legal dispositions with the constitution
considered as the grudnorm of the country,
enormous efforts has been meted by the country
in ensuring this fundamental human right. A
laudable initiative is recognized in the country’s
preamble by providing that «every person has the
right to life, physical and moral integrity and to
humane treatment in every circumstances. That
under no circumstances shall someone be subject
to torture, inhumane and degrading treatment»1.

The constitution continues in affirming the
attachment of the people of Cameroon to the
fundamental freedoms enshrined in the Univer-
sal Declaration of Human Rights, the Charter of
the United Nations and the African Charter on
Human and Peoples’ Rights, and all duly ratified
international conventions relating thereto. Arti-
cle 45 of the Constitution provides that «duly
approved or ratified treaties and international
agreements shall, following their publication,
override national laws, provided the other party
implements the said treaty or agreement».

The country Constitution of 2 June 1972, re-
vised by Law no 96/06 of 18 January 1996, bans
torture and cruel, inhuman or degrading pun-
ishment and treatment in conformity with the
Covenant on Civil and Political Right (Art.7)
which provide that «No one shall be subjected to
torture or to cruel, inhuman or degrading treat-
ment or punishment. In particular, no one shall be
subjected without his free consent to medical or
scientific experimentation».

The Cameroon’s Constitution, Penal Code?
and even the Criminal Procedure Code3 has for-
bids the use of torture and other treatment that
violates human dignity and integrity. This same
situation complements the Convention against
Torture where it is to the effect that a State must
«take effective legislative, administrative, judicial

1 Law no. 96/06 of 18 January 1996 to amend
the Constitution of 2n June 1972 (Art. 65).

2 Journal Officiel de la République du Came-
roun, Code Pénal Loi no.°67/LF/1 12 Juin 1967.

3 Law n0.°2005 of 27 July 2005 on the Criminal
Procedure Code, Cameroon.
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or other measures to prevent acts of torture in
any territory under its jurisdiction».!

That authority in charge in employing this
right must repeatedly oversee interrogation prac-
tices and procedures with the aim of thwarting
torture. The convention further states that States
party have to conduct a swift and impartial inves-
tigation, and where there is reasonable ground in
believing that an act of torture has been commit-
ted in any territory under its jurisdiction, it is the
responsibility of such State in taking the neces-
sary measures so as in prohibiting this. In enforc-
ing this Convention of Torture, Cameroon’s Con-
stitution provides that «under no circumstances
shall any person be subjected to torture, to cruel,
inhumane or degrading treatment».

Cameroon’s penal code criminalizes the use
of torture3 in inducing a person to confess to an
offense or to offer statements or related infor-
mation4.

4.1. The Cameroon Criminal Procedure
Code and its fight against torture and pun-
ishment.

In every common parlance, the constitu-
tional provisions of every country is in meeting
the requirements of international legal acts in
order to guarantee the right to liberty and secu-
rity of person in its utmost capacity and ability.
In this regard, in a normal detention environ-
ment, there is always the need in ensuring that,
those detained are being safeguarded and se-
cured. This has been the laudable effort so far
that the criminal procedure atmosphere in Cam-
eroon has been working towards its realization.
Section 263 of the Cameroon Criminal Procedure
Code provides that: «1) Any person who has been
illegally detained may, when the proceedings end
in a no-case ruling or an acquittal which has be-
come final, obtain compensation if he proves that
he has actually suffered injury of a particularly
serious nature as a result of such detention».

1 Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment,
Art. 2(1).

Z Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment,
Art. 12.

3 NYO WAKAI and 172 others vs. The People, the
administrative authorities responsible for the mainte-
nance of law and order proceeded to arrest persons
suspected of being involved in the destruction of
property and other criminal acts committed during
public manifestations, which led to the state of emer-
gency in the North West Province in October 1992.

4 Journal Officiel de la République du Came-
roun, Code Pénal Loi no.°67/LF/1 12 Juin 196.

The general and acceptable principle is that,
any person deprived of his or her liberty retains
human rights and fundamental freedomsS, ex-
cept for restrictions required by the very fact of
their imprisonment. Section 122 of the Came-
roonian Criminal Procedure Code also provides
that «the suspect shall be treated humanely both
morally and materially».6

4.2. Prohibition of act of Torture and De-
grading Treatment of Prisoner: An Unavoid-
able Nightmare in Cameroon.

While the prohibition of torture is firmly es-
tablished under treaty and customary law, its
effective implementation remains a challenge for
most States, including Cameroon.

4.2.1. The «Inclusion» of torture mecha-
nisms in National Security Measures.

Torture as a silent national security meas-
ure is utilized within the State constituted orders
begins with illegal arrest. Generally, arrests are
made on warrant against persons if the offences
for which the arrest warrant is punishable with
loss of liberty, or in the case of imprisonment
sentence or if the defendant and/or accused is at
large?. Although it may neither be express nor
explicit and regular mechanism, it is often adopt-
ed by the government and/or private individuals
in contradiction of the provisions of the Came-
roon Legal arsenal which include international
legal instruments such as the CAT, ICCPR and the
Criminal Procedure Code. While it must be
acknowledged that the law permits arrest with-
out warrant in cases of flagrante delicto, and
which, the accused has to be presented before a
magistrate for arraignment and issuance of a re-
mand warrant, that has not always been the case.

This has been the case in the on-going war
in the North West and South West Regions of
Cameroon [8], and within the context of the war
against Boko Haram [9]. This is not to say they
are the only instances where in, torture is perpe-
trated in Cameroon.

While the CPC provides a maximum time of
arrest and detention in cases of simple offences
for no longer than 24 hours, it specifically define
general pre-trial detention period to be 48 hours
renewable once which can only exceptionally be
extended with a written approval of the State
Council twice. During investigative process, the
law provides that accused persons who have no
known residence and cannot fulfil any of the

5 UN Basic Principles for the Treatment of Pris-
oners, Principle 5.

6 Cameroon’s Criminal Procedure Code, Law
n°2005 of 27 July, Section 122.

7 Section 18(1) of the Criminal Procedure Code.
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conditions referred to in section 246 (g) of the
CPC be presented before the State council if
there is strong evidence against him. on the oth-
er hand, an accused person with a known resi-
dence and can fulfil the requirements provided
in section 246 (g) could be released on bail. Fur-
thermore, remand in custody is described to be
an exceptional measure in cases of misdemean-
ors and felonies. By implication, these provisions
are meant to guarantee human rights in the ad-
ministration of justice by preventing prolonged
detention of suspects and eradicate overcrowd-
ing in detention centers that serve as enabling
grounds for torture. But these provisions seem
to be dead-letter laws as Cameroonian prisons
are overcrowded, brewing and spilling torture.
The outbreak of the war against Boko Haram
since 2013 and the northwest and southwest
Crises since 2016, has seen recurrent arbitrary
arrests contravening all the legal provisions.
Mass arrests will obviously create a breeding
ground for torture since it is not easy managing
great numbers of persons in facilities meant for a
specific limited number. According to an Amnes-
ty International Report on Cameroon 2016/17,
the Kondengui prison currently houses 4000
inmates despite having a maximum capacity of
2000 [10]. This is representative of almost all
prisons and detention centers in Cameroon.
Overcrowding renders the constituted orders
ungovernable without the employment of tor-
ture. The overcrowding itself is torture. Then,
the fact that the internal management is aban-
doned to other hardened prisoners [11] who
define their own operation rules conditioned by
prisoner’s means and affluence sacrifices justice
and reformation on the altar of torture. Closely
connected and complementary to the prohibi-
tion of torture and other inhuman and degrading
treatment is a positive obligation placed on
States to treat all persons deprived of their liber-
ty humanely, with humanity and respect for the
inherent dignity of the human person!. This im-
plies a package aimed at the preservation of hu-
man rights including the non-deprivation of food
and protection from corporal punishment or
other treatments aimed at wearing the person
physically and psychologically. By analogy, the
treatment of persons detained is linked to the
transparency of detention areas.

It will be practically impossible that prison
administrators will ensure equitable provision of
food in overcrowded prisons. Food deprivation
is tortious in itself. It is an open secret that the

1 Human Rights Committee, General Comment
21 (Humane Treatment), 10 April 1992, paragraph 3.

Cameroonian penitentiary system is marked by
overcrowding and therefore, the provision of
food to its inmates is very challenging. Corporal
punishment, the very aspect of torture because it
is a constitutive element of inhuman and degrad-
ing treatment seems to be a way of life for in-
mates in Cameroon with State acknowledges
that chaining is a disciplinary measure for pris-
oners [12]. Such acknowledgement exposes the
wide rift between expression of political and le-
gal will of the State and practice on the ground.

In the absence of a State of emergency, a
good number of people were whisked off from
the North West and South West regions to un-
disclosed detention centers and held incommu-
nicado [8]. A detention center will be considered
“disclosed” when it is made to the public that that
is the purpose for which it is established and ad-
ministered. But, if people are detained in other
premises such as offices and/or private homes or
even purposeful but secret detention centers,
they may serve as perfect breeding grounds.
Those whose purpose is shrouded with some ad-
ministrative activities have been found to serve as
perfect tortious chambers since they are out of
view by the public eye. While it is important to
ensure that citizens live with the tolerable levels
of nuisance, it will be torture if suspects are arbi-
trarily arrested and detained incommunicado [9].
Incommunicado detention entails a whole pack-
age of issues that build up to torture.

4.2.1. The non-prosecution of perpetrators
of torture.

Acts of torture are evidently criminal in
their nature and penalized under international 2
and these international legal instruments consti-
tute part of the legal arsenal by virtue of article
45 of the Cameroon Constitution. Integration of
these laws into the national legal system is mani-
fested through law No. 97/007 of 10 January
1997, which incorporated the CAT into the Cam-
eroon Penal Code. Furthermore, law No. 97/009
that outlawed the use of torture by state officials
and also specified sanctions for torture perpetra-
tors. And the preamble of the Cameroon consti-
tution guarantees protection against torture for
all Cameroonians. Safeguards are provided to
ensure the protection from torture in the crimi-
nal justice system in its prohibition of non-
subjection to “any physical or mental constraints
or to torture, violence, threats or any pressure
whatsoever, or to deceit, insidious manoeuvres,
false proposals, or any method which is likely
questioning, hypnosis, the administration of
drugs or to any other method which is likes to

2 Art. 5 UDHR 5; Art. 7 ICCPR; Art. 5 ACHPR.
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compromise or limit his freedom of action or de-
cision, or his memory or sense of judgement”!. By
implication, if this provision is anything to go by,
the supposition is that if any accused person feels
submitted to violations of the rights protected in
this provision, he/she can institute proceedings.
Article 315 (2) prohibits the use of any confession
that could be used as evidence. These provisions
raise the question; Is it possible for torture vic-
tims to seek justice? Prosecution in this case im-
plies action against the State and its agencies. CAT
in its Art. 2(1)2 places positive obligations on
States to ensure reparation of prejudices arising
from torture. Within a context where access to
justice is a constant challenge, torture committed
with impunity go unprosecuted because victims
simply cannot keep track or get discouraged with
the challenges of accessing justice. Audacious per-
sons who engage legal proceedings for repara-
tions have to be tenacious to proceed to interna-
tional judicial mechanisms as domestic ones will
hardly rule against the government3.

Conclusion

The paper concludes that even though the
right to prohibit torture, cruel, inhumane and
degrading treatment is a right generally recog-
nized in relevant human right instruments and
the 1984 Convention Against Torture, it's appli-
cation and implementation has been considered
important especially within the context of Article
1 (1) of the 1984 Convention Against Torture

dealing with prohibiting all acts of torture. With
its international recognition and States respon-
sibilities in respecting the right, many evaluates
it as a fundamental right of international recog-
nition, even though to an extent its application
by States has been questionable and controver-
sial on the grounds of violations and degrading
treatment that prisoners experienced. The 1984
Convention Against Torture believes that the
application of the content of Article 1(1) dealing
with the prohibition of torture, should rely on
State responsibilities when implementing this
provision in their relevant national dispositions.
The State of Cameroon being one of those States
that have ratified the Convention, has contribut-
ed enormously in ensuring the smooth applica-
tion of this right in traverse of its relevant na-
tional dispositions. Even though the country has
provided and enacted credible policies and in-
struments all aimed in ensuring that those in
police custody and detention should not experi-
ence degrading treatment and torture on both
their physical and mental integrity, there contin-
ue in existing violations on this fundamental
right by those vested with competent and capac-
ity in securing and safeguarding rights of prison-
ers. The situation experienced above has become
questionable and problematic, as there continue
to be difficulty in the Cameroon Human right
system when dealing with the integrity and dig-
nity of its citizens, especially when cases of pris-
oner rights are concerned.
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Came to the Editorial Board 15 January 2020

MIHAHT H. B., HT'YIHAIII H. 4. AHAJII3 TPABOBUX CTAHZAPTIB Y BOPOTbBBI
INTPOTU KATYBAHb TA JKOPCTOKOTI'O IOBOAKEHHA 3 YB'A3HEHHUMHU
BIAIMOBIAHO A0 MI?)KHAPOJAHOTI O IIPABA: YU € IIEPCIIEKTUBU
3ACTOCYBAHHA 3Ir'1AHO 13 3AKOHOJABCTBOM KAMEPYHA?

MeToI0 CTaTTi € BUCBITJIEHHS TOTO, 110 3a60pOHA TOPTYP, }KOPCTOKOI'0, HET'YMaHHOTO Ta IIPU-
HU3JIUBOTO NOBO/KEHHS 3 JIIOJAbMHU € BaXK/JIMBUM acleKTOM OCOGJHUBOCTEN INpaB JIIOJUHH,
chopMyJIbOBAaHUX Y BiANOBIAHUX HOPMATUBHHUX JAOKYMeHTax 3 MpaB JIIOJUHH, 30KpeMa B 3a-
rajbHil Jlekaapauii 3 npaB JitoAuHU 1948 p., a TakoK NUTaHHA BiANOBIJAJIBLHOCTI Jiep:KaB y
3abe3mnevyeHHi epeKTHBHOIO 3aXHCTy LIbOTO MpaBa IJISIXOM 3amoGiraHHs HOTo MOpYIIeHHS.
3a3HayeHo, 110, X04a Lie IpaBO OTPUMaAJIO MiXKHapOAHe BU3HAHHSA JJI [lepKaB, Ki € CTOpOHa-
MU HasIBHUX BiZIOBiAHWX JUCNO3UIIiH, MOPYIIEHHS HOro MOoJIOXKeHb 3aBJAAl0Tb CepHo3HOI
KO Ta JOBIIBHOrO MOBO/KEHHS 3 TiJIHICTIO i JOGPOUYECHICTIO JITO/ICbKOTO poay. KamepyH
BiZIMOBiIHO /10 BCTAaHOBJIEHUX MI>KHapPOJHUX CTAHAAPTIB 3pO06HB BeJITMYE3HUHA BHECOK B yXBa-
JIEHHS1 Ha/[iINHUX 3aKOHIB, 1110 Bipi3HAIOTHCS BiJ, KOHCTUTYIIil, KpUMiHA/JIbHUX KOJEKCIB Ta iH-
KX BiZIMOBIJHUX MOJIO’KEHb CTOCOBHO 3aXUCTY Ta 3abe3NevyeHHs] 03HayeHoro npasa. He3sa-
»Kalo4M Ha 3yCWJLISA, JOKIaJleHi KpaiHoto yepe3 pi3Hi il mpaBoBi Ta iHCTUTYLiMHI MOJ0XKEeHHS],
3a60pOHa i 3aXKUCT MPOJIOBXKYIOTh PO3IJIAAATHCS SIK JKaX, OCKIJIbKU IPOMa/ISIHU IPOJIOBXKYIOTh
BiZluyBaTH MOpPYIIEHHS OCHOBHOIO MpaBa TUMH, XTO HaJliJIEeHUH MOBHOBa)KEHHSMHU Ta KOMIle-
TEHL[iIMU B KOro 3abe3nevyeHHi i oxopoHi. Yy cripaB/i mopyuieHHs] BUKJIUKAIA YUMAJIO CyM-
HiBiB 1010 Miclls Ta pe3y/ibTaTy KaMePYHCbKOI CUCTEMH MpaB JIIAUHU Y 60pOTh6i Ta MoKa-
PaHHI THUX, XTO OPYLIYE FapaHTIi0O OCHOBOIIOJIOXKHOIO MpaBa JIIOAUHU?

Kawouosi ci0ea: npasosuli cmaHdapm, KamysaHHsl, NPUHU3/IUSE NOKAPAHHS, MiZCHAPOOHe npa-
80, KamepyH.

MHUHAHT H. B., HTYUHJMUII H. 4. AHAJIN3 IIPABOBBIX CTAHJAPTOB

B BOPLBE ITPOTHUB IIBITOK U ZKECTOKOI'O OBPAIIIEHUA C 3AK/IOYEHHBIMHA
B COOTBETCTBHHU C MEXKAYHAPOAHBIM ITPABOM: ECTb JIU IIEPCIIEKTHBbI
INPUMEHEHHUA B COOTBETCTBUU C 3BAKOHOJATE/IbCTBOM KAMEPYHA?
Llesiblo cTaTbU ABJSIETCSA OCBelleHHe TOro, YTO 3alpeT IbITOK, }KeCTOKOIro, HET'YMaHHOT0 U
YHU3UTEJBbHOT0 00pallleHUs C JIAbMHU SBJISETCS BaXKHBIM acleKTOM 0CO6eHHOCTeH MpaB ye-
JIoBeKa, cGOpPMYyJIMPOBAaHHBIX B COOTBETCTBYIOLIMX HOPMATUBHBIX JJOKYMEHTaXx 10 IpaBaM ye-
JIOBEKA, B YaCTHOCTH BO BceoOb1ell gekmapanuu npaB yesoBeka 1948 r., a Takke BOIMPOCOB
OTBETCTBEHHOCTH TOCyJapCTB B obecnedeHUH 3$PeKTUBHOM 3alMThl 3TOr0 MpaBa MyTeM
IpefoTBpallleHHUs ero HapyuleHusl. OTMe4YeHo, YTO, XOTs 3TO NPABO MOJIYYUJIO MEXIYHAPO/-
HOe NMpHU3HAaHHWE TOCYAApPCTB, ABJAILINXCA CTOPOHAMU MMEIOLIUXCA COOTBETCTBYIOLIUX AMC-
MO3UIMI, HApYLIEHUS ero MoJIOXKeHUH HaHOCAT cepbe3HbIN yiep6 U MPOU3BOJILHOE obpallle-
HUe C JIOCTOMHCTBOM U J06pojeTe/bl0 yejoBeyeckoro poja. KamepyH B cooTBeTCTBUU C
YCTAaHOBJIEHHbIMH MeX/IyHapOAHbIMU CTaHAApPTaMU BHEC OTPOMHBIM BKJaJ B NpPHUHSATHE
Ha/leXKHbIX 3aKOHOB, KOTOPble OTJIMYAITCA OT KOHCTUTYLIUH, YTOJOBHBIX KOJIEKCOB U IPYTUX
COOTBETCTBYIOLIMX MOJIOKEHUH M0 3aliUTe U obecliedyeHHI0 yKa3aHHOro npasa. HecMoTpst Ha
YCUJIWS, TPUJIOKEHHBIE CTPAaHOM Yepe3 pas/iMyHble ee IPAaBOBble U MHCTUTYLIMOHAIbHbIE 110-
JIO>KeHMs, 3alpeT U 3alllUTy NPOJO/DKAIOT pacCMaTpUBaTh KaK yXKac, Tak Kak rpaxJaHe Ipo-
JlOJDKAIOT UCIBITBIBATh HapylleHHWs OCHOBHOI'O NpaBa TeMH, KTO HaJlesleH OJHOMOYUSAMU U
KOMIIETEHIIUSIMU B ero obecliedeHHH U oxpaHe. JlelicTBUTE/IbHO JIM HapylleHusl BbI3BalU He-
MaJI0o COMHEHHUH OTHOCUTEJIbHO MecTa U pe3yJsibTaTa KaMepyHCKOM cHCTeMbl IPaB yejloBeKa B
6opbbe U HaKa3aHUU TeX, KTO HapyllaeT rapaHTHIO OCHOBOIIOJIaraloLero npasa yejoBeka?

Kiouesulie ca0ea: npasosoli cmaHoapm, nblmku, yHU3UMeAbHOe HAKA3aHUe, MeXCGyHapooHoe
npaeo, KamepyH.
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