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range of principles, rights, freedoms that often go beyond Shariah, but their interpretation is often
limited to Islam. The constitutional status appears formally to be substantially upgraded and democ-
ratized, but in fact it is not.

At the same time, the author of the article provides examples of the activities of the agencies of con-
stitutional justice, which testify to significant changes in the understanding of the established princi-
ples, rights and freedoms. The implementation of the agencies of constitutional control and the prac-
tical activities of these agencies indicate about significant changes in the understanding of the
established principles, rights and freedoms.

It should be noted quite a concise list of duties of citizens in these states. At the same time, the duty
to observe public order and respect for public morality more closely concerns the respect for the
principles of Islam as the state religion and the basis of legislation. Only in the Basic Nizami of Saudi
Arabia contains a categorical provision on the practice of Islam and, in fact, it is not permitted to
spread another religion. However, the constitutions of other monarchies of this region guarantee
freedom of religion.

Keywords: constitutional principles, legal status of a person, rights and freedoms of citizens, duties
of citizens, Islamic concept of human rights, Western concept of human rights.
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3ATAJIBHOTEOPETUYHA XAPAKTEPUCTUKA IIJACTAB 3BIJIbHEHH
BIJI FOPUJIMYHOI BIAIOBIJIAJBHOCTI

BurokpemiieHo Ta IpoaHati30BaHO OCHOBHI CYTTEBI PHCH IIJICTaB, IO 3BUIBHSIOTH BiJl IOPUIUYHOT
BIIMOBITAJIBHOCTI, C(POPMYIHOBAHO MOHSATTS «IiJICTABH 3BLUILHEHHS BiJI FOPUIUYHOI BiJIIOBIIATHEHO-
cti». Ix aBTOp BU3HAYAE SK BHM3HAYEHI 3aKOHOJABCTBOM OOCTABHHH, 33 HASBHOCTI AKHX 0C06a, IO
HOpyIInia Cy0’€KTUBHI MpaBa a00 BYMHWIIA MPABOMOPYIICHHS, HE MPUTATAETHCS 10 HOPUIAMIHOL
BIAMOBIIAJILHOCTI.

Jlo OCHOBHHMX O3HaK IiJICTaB 3BUILHEHHS Bijl FOPHMYHOI BiANOBIAILHOCTI BitHECEHO: 1) 3B’S130K 3
IOPUINTHO 3HAYYIIOI0 HETIPAaBOMIPHOIO TTOBEIIHKOIO; 2) (hopMabHE 3aKpIIUICHHS Ha 3aKOHOIaBYO-
MYy piBHI; 3) peatizaliro crieriagbHuM cy0’ekToM; 4) crienngivHi IOpUANIHI HACTIIKH (32 YMOBH pe-
ayizarii mizcTaB 3BUTHHEHHS BiJ IOPUIMYHOI BiIMOBIJAILHOCTI Jep)kaBa BiIMOBIISETLCS BiI 3aCTO-
CYBaHHS Bi/IMMOBITHAX 3aX0JIiB JIEPIKABHO-TIPABOBOTO MPUMYCY).

Knrouosi cnosa: wopuduuna 6ionogioanvHicms, 36LIbHEHHs 6i0 WOPUOUUHOL BION0GIOATbHOC, NiO-
CMAasu 36iIbHEHHS, HeBIOB0POMHICIb GIONOBIOAILHOCIHIL.

' [“Zahalnoteoretychna kharakterystyka pidstav zvilnennia vid yurydychnoi vidpovidalnosti”], Pravo i Bezpeka,

i No. 3, pp. 26-32.

ITocTanoBka npoodJjemMu. OTHAM i3 TOJIOBHUX
MIPUHITUIIB TTOKJIAACHHS IOPUANYHOI BiIMOBiIa-
JHLHOCTI € peanizallis MPUHITAITY HEBiABOPOTHOCTI
IOpUINYHOI  BiAmoBigampHOCTI. lleli mpuHIMI
O3HAYae, 1110 MPOTHITPAaBHA MOBEIIHKA 32 OYyIb-STKIX
YMOB TIOBMHHA HEMHUHYYE TATTH 32 COOOIO BiJIIOBI-
JAITGHICTH TIPABOTNIOPYIIHAKA — CyO’€KTa BiIIOBI-
JMATBHOCTI. SIKITO (haKkT TOPYIICHHS Cy0’ €EKTUBHUX
MIpaB, YIUHEHHS MPABOIIOPYIICHHS a00 00’ EKTHB-
HO TIPOTHIIPABHOTO MisiHHS (Y BU3HAYCHUX 3aKO-
HOM YH JIOTOBOPOM BHWII3JKaX) €, a BiJIOBIIaIb-
HICTh HE HACTaJa, II¢ MiJJPUBAE ABTOPUTET 3aKOHY,
CHUCTEMH 3aKOHOJIaBCTBAa M IMPaBOOXOPOHHOI CHC-
TeMu AepxkaBu. KpiM TOTO, BiJICYTHICTH IIPHTST-
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HEHHSI BUHHOT 0COOH JI0 IOPUINYIHOI BiAITOBIAAITE-
HOCTI 3a MPOTUIIPABHY MOBEAIHKY Y BU3HAUCHOMY
3aKOHOM TIOPSIIKY HETaTHBHO BIUTMBAE HA (HOpMY-
BaHHSA Ta (YHKIIOHYBaHHS IMPaBOCBIIOMOCTI SIK
0co0H, TaK i1 CyCIIECTBA B LIOMY, 0OYMOBIIOE y
Cy0’€KTiB MpPaBOBOi MOBEJIHKM BUHUKHEHHS BIIE-
BHCHOCTI Y MOJKJIMBOCTI KOPHUTHCH BJIACHUM Oa-
’KaHHSAM, a HEe HOPMATHBHO-NIPABOBHM IPHITHCAM
3aKOHOJABCTBA. TaKWM YHHOM, 3MiCT IPHHIHITY
HEBIJIBOPOTHOCTI FOPHUUYHOI BiIIOBIJATBHOCTI Y
3arajJlbHOMY BHIJI1 TOJNATA€ y TOMY, IO HIXTO
0e3 3aKOHHUX MiCTaB HE MOXe OyTH 3BIIbHEHUH
Bil FOPUIWYHOI BiAIOBINATBHOCTI 3a JKOTHHUX
YMOB.
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VY 1IbOMy KOHTEKCTi 3BEPHIMO yBary Ha Te, 110
B YMHHOMY 3aKOHOJABCTBI iCHy€ HHU3Ka OOCTaBHH,
32 HAsSBHOCTI SIKUX 3aKOHOZABCIb Iependavae
MOJKJTUBICTh 3BUIBHEHHS OCOOH BiJ IOPHIMIHON
BiZmoBinanpHOCTI. Taki oO6CcTaBUHM y 3arajabHOTE-
OpPETHUHIH Ta raimy3eBill IOpHAMYHIN JiTepaTypi
BUCHI-ITPABO3HABINI BU3HAYAIOThH SIK ITiJICTABH 3Bi-
JLHEHHS BiJl FOPUJIMYHO]T BiJIIOBITAILHOCTI.

Cran nocaimkennst. Ha ramy3seBoMy piBHI 00-
CTaBUHM, IO 3BIILHIIOTH BiJ FOPUIMYHOI BiIITOBI-
JAbHOCTI, W OKpeMi iX BHAM JOCIHIIKYBaIH Y
cBoix poborax 0. B. baymin, A.Il. JImurpenko,
P. 4. 3asiup, M. O. Kynpatos, B. B. KonocoBcbkui,
H. B. Mipomniuenko, B. B. Opexos, K. 1. Tlonos,
O. C. lllymkoB Ta iHmIi. Y CBOIO 4epry, Ha 3arajb-
HOTEOPETUYHOMY PiBHI NMPaBOBa MPHUPOAA MiACTaB
3BUTBHEHHS BiJl FOPUIUYHOI BiAIIOBITAILHOCTI TIe-
peOyBana y HeHTpi yBaru CHeLiajlbHUX HayKOBHX
nocripkens M. B. Bitpyka, C. B. MenBenesoi Ta iH.

VYV 3B’s3Ky 3 TUM y MiH CTAaTTI aBTOP ITOCTAaBUB
32 MeTY BHOKPEMUTH Ta TPOAaHATi3yBaTH OCHOBHI
CYTT€BI PHUCH TIACTaB, IO 3BiUIBHIIOTH BiJl IOpH-
JIMYHOI BiNOBIAAIBHOCTI, Ta CPOpPMY/IIOBATH I10-
HSATTS «IiJICTABU 3BiIBHEHHSI BiJ FOPUAMYHOI BijI-
TMOBiJATEHOCTI».

Buxaax ocHoBHoro marepiany. Ilepioro
CYTTEBOIO O3HAKOIO TJCTAaB, IO 3BUIBHSIOTH BiJ
FOPUANYHOI BiJTIOBIAGHOCTI, HAa HAIl TIOTJISA, €
TE, 10 BOHM IIOB’s3aHi 3 IOPUINYHO 3HAYYIIIOK
HETPaBOMiPHOIO TIOBEIIHKOIO.

[IpaBonopyiieHHst cepel] pi3HUX BUJIIB MPOTH-
MPABHOI MMOJICHKH € MPSIMOI0 MPOTUIICKHICTIO TIpa-
BOMIPHOI TTOBEIIHKH, i MaKCHUMaJILHO KOHIICHTPO-
BaHUM BupaszoM [ 1, c¢. 110]. IIpaBonopyiieHHs — 11€
CYCIIIJIFHO HeOe3nevHe ado CYCHUILHO IIIKiJITUBE,
MPOTUIIPABHE, BHWHHE [iSHHS JETIKTO31aTHOTO
Ccy0’eKTa, sIKE TSATHE 32 COOOI0 IOPHAMYHY BiJIIO-
BimabHICTh [1, ¢. 110]. Mu miarpuMyeMo ITyMKY,
10 FOPUINYHA BiJINOBITABHICTE € JIOTIYHUM Hac-
JIKOM TIPaBOTIOPYIICHHS, OE3Ty310 BH3HABATH
JUSTHHS TTPaBOTIOPYIIICHHSM, OJHOYACHO HE BCTa-
HOBUBIIIM FOPUIWYHY BiAMOBINANBHICTh 32 HOTO
3midicHenns [1, c. 110].

3 oy Ha 3a3HAYCHE, MAEMO MiJICTaBU 3a-
YBaXHTH, IO SKIIO HeMae (pakTy CKOEHHS MPaBo-
MIOPYIICHHS, TO HEMae W MiJICTaB JUIsl IPUTATHEH-
HS OCOOM 10 IOPUAWYHOI BiAMOBINANBEHOCTI. Y
CBOIO 4epry, SKIIO HEMa€ MiJCTaB JUIs MPUTSIT-
HEHHSI 0COOU 0 IOPUINYHOI BiJIIOBIIaIBHOCTI, TO
HEeMae HEOOXITHOCTI y BCTAHOBJICHI Ta peatizamii
TMiICTaB, M0 BUKIIOYAIOTh FOPUAUYHY BiIIOBiAa-
JbHICTE. OBXKe, CEHC MIACTaB, 110 3BUILHIIOTH Bl
FOPUANYHOI  BIIOBIAAILHOCTI, BTpPAadaeThCS 3a
YMOBH BIiJICYTHOCTI TpaBONOpYIICHHs. Takuid
CTaH pedell JT03BOJISIE CTBEP/KYBATH, IO TIiJICTa-
BH, SIKi 3BUILHSIOTH BiJ IOPHIWYHOI BiIOBIIAIH-
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HOCTI, TIOB’5I3aHi 3 MPABOMOPYIICHHIM SIK FOPUIIH-
YHO 3HAYYIIIOI0 HETPABOMIPHOIO TIOBEIIHKOIO.

Jlpyroto CyTTEBOIO O3HAKOIO IMifCTaB, IO 3Bi-
JBHSIOTH BiJ IOPUIWYHOI BiATOBIMAIBHOCTI, Ha
Halll TIOTJISA, € Te, 110 Lie 00CTaBUHHU, BU3HAYEH] B
KpHMiHaJIbHOMY, aJMiHiCTpaTHBHOMY a00 IMBi-
JIEHOMY 3aKOHOJABCTBI Ta 1HIINX HOTO TaTy3sX.

Taxk, Hanpukiaj, 3araibHa YacTiHa Kpumina-
JILHOTO KOJIEKCY YKpaiHu mependadyae Taki BUIU
3BUIBHEHHS BiJl KPUMIHAIGHOI BiIIIOBITAILHOCTI:
1)y 3B’a3ky 3 miiioBuM KasattsMm (cT.45); 2)y
3B’SI3KY 3 NMPUMHPECHHSIM BHUHHOTO 3 ITOTEPIILIAM
(ct. 46); 3) y 3B’s3Ky 3 Tepenavyero ocodu Ha mo-
pyku (ct. 47); 4) y 3B’513Ky 31 3MiHOIO OOCTaHOBKU
(ct. 48); 5) y 3B’s3KYy 13 3aKiHUCHHSIM CTPOKIB Ja-
BHOCTI (cT. 49) [2].

BimnosigHo f0 4. 1 cT. 1 3akony Yipainu «IIpo
3aCTOCYBaHHA aMHICTii B YKpaiHi» aMmHICTis € 1mo-
BHUM a00 YaCTKOBHMM 3BUIBHEHHSIM BiJ BiJIOYBaHHS
TTOKapaHHs 0Ci0, BU3HAHUX BUHHUMH y BUYMHCHHI
37I04YHHY, 200 KpUMiHAJBHI CIIPaBU CTOCOBHO SIKMX
PO3MISHYTI CyAaMu, ajleé BUPOKH CTOCOBHO IIMX
oci6 He Habpaym 3akoHHOI cwiH [3]. 3 onsimy Ha
3a3HauCHE TIOJIOKCHHS HOPMATUBHO-TIPABOBOIO
aKTa Ma€eMo ITiJICTAaBH 3ayBa)KUTH, IO aMHICTIS Y
KpHMiHaJIbLHOMY IpaBi HaJISKUTh A0 MiJICTaB 3Bi-
JBHEHHST 0COOH BiJI BIIMOBIAAIBHOCTI.

Y 1150My KOHTEKCTI 3BEpHIMO yBary Ha Te, 110 Y
3arajibHOTEOPETUYHIHN JIiTepaTypi AesKi aBTOPH A0
TiZCTaB 3BUTBHEHHS BiJl IOPHINYHOI BiJIIOBIIAITH-
HOCTI BiJTHOCSITh aKT IPO TIOMITYBaHHs [4, ¢. 481].
A ocp O. O. XKurawmit, B. T. Mansapenko 3 A. A. My-
3ukoro Ta C. M. IlIkojia BBa)KaroTh, 110, BUXOAIH
3 MPHUPOAH IOPUINYHOI BiAMOBIIATBHOCTI ¥ MOKa-
PaHHS, TIOMIUTYBaHHS CJIiJT BITHECTH 10 BUIY 3BUTb-
HCHHS BiJl MOKapaHHs [5; 6], a He Bi IOpPUINYHOT
BimmoBigamsHOCTI. O. O. JKutHuit cTBepIHKyE, 110
TTOMIUTYBAHHSI O3HAYa€ 3BITLHEHHS BiJl IOKAPAHHS
a00 MMOM’SKIICHHS! OCTaHHBOIO, IO HE J03BOJISE
PO3TIIAAATH HOTO SK TPABOBY ITiJCTABY 3BLILHCHHS
BiJI KpUMIHAIHLHOI BiIOBiqabHOCTI [7].

AHauni3 HOpMaTUBHO-TIpaBoBHUX TpunuciB [lo-
JIOXKEHHS TIPO TOPSIOK 3IIHCHEHHS TOMUITYBaHHS
[8], 3aTBepmxeHorO yKa3zoM Ilpesunenta Ykpainu
Bix 21.04.2015 Ne 223/2015, nae mimcraBu cTBEp-
JOKYBaTH, 110 TOMWIYBAaHHS CTOCYETHCS TUIBKH
0Ci0, 3aCy/DKEHUX CY/IOM 32 BUMHCHHS 3JIOYHMHIB
(yKe TPUTATHYTUX N0 KPUMIiHAJIHHOI BiAIOBima-
JIBHOCTI). AKTOM MOMUITYBaHHsI MOKE OyTH 3BiJIb-
HEHO 0co0y (oci0) Bij MoKapaHHs ab0 T03BOJICHO
3aCTOCYBATH MO0 Hel OUTBIIT M’ SKOTO ITOKapaHHS.
VY 3B’S3Ky 3 TUM, IO TOMIIYBaHHS CTOCYETHCS
JIAIIE 0Ci0, 3aCy/HKEHUX CYIOM 3a BUMHECHUH 3J10-
YuH (IPUTATHYTHX A0 KpUMiHaJbHOI BiANOBiza-
JIGHOCTI), TMTaHHS 3BUIRHCHHS BiJ] KPUMiHAILHOT
BIJIITOBITAJTLHOCTI IIUM aKTOM HE MOXYTh OyTH
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BUpilleHi. SIKIo B cTazii cy0BOro po3riisiiy BU-
SBUTHCSI OOCTaBMHA IIO/I0 HASBHOCTI aKTa ITOMH-
JYBaHHS, TO CYH JOBOJUTH PO3TJIS CHPaBH IO
KIHIIA, BUHOCUTh OOBHHYBAJIGHUN BHPOK 1 3BiJIb-
HSI€ 3aCyKEHOTO Bij mokapanus [9]. Takum 4u-
HOM, 32 YMOBH 3aCTOCYBaHHS IOMUITYBaHHS 0c00a
3BUTBHAETHLCS BiJl KpUMIHAIBHOTO TOKApaHHS, SKE
y KpUMiHaJIbHOMY TIpaBi € ONHI€I0 3 GOPM KpUMi-
HaJILHOI BIAIIOBIJAIbLHOCTI.

3 ormsamy Ha 3a3HayeHe MM BBAXKa€MO, IO
MOMHJTYBaHHSI € OOCTaBHHOIO, KA 3BUIBHSE 0CO-
Oy Bin MOKapaHHS 1 HE HAJIEKUTH MO0 3arajbHUX
MiJICTaB 3BUILHCHHS BiJl KPUMIHAIBHOI BiAIMOBI-
IaJIbHOCTI.

Ha BigMiHy Bix KpUMIHAIHHOTO 3aKOHOIABCTBA,
nostoxeHHs cT. 21 1 22 Koaekcy Ykpainu mpo an-
MIHICTPaTHUBHI MTPABOTIOPYIIICHHS 10 00CTaBHH, IO
3BUIBHSIIOTH BiJ| aJIMiHICTPATUBHO-TIPABOBOI BiJIIIO-
BiTAJIGHOCTI, JIO3BOJISFOTH BimHecTH: 1) mepemauy
MaTepiaiB Mpo aaMiHICTPaTUBHE ITPABOIIOPYIIICH-
Hs Ha PO3IJIsA TPOMAJCHKOI opraHizamii abo Tpy-
JIOBOTO KOJIEKTHRBY; 2) MAJIO3HAYHICTE ITIPABOIIOPY-
menns [ 10].

VY mmBinpHOMY mpaBi cT. 617 L{uBinbHOrO KO-
Jlekcy YKpaiH{ 3aKpiluTioe HeTmepeOopHy CHITy Ta
BUIIAJIOK SIK MPSMIi TiJICTaBH 3BUILHEHHS BiJ Bij-
MOBITAJTHOCTI 3a TOPYIISHHS JOTOBIPHHUX 30-
oop’s3anp [11]. Ilpu mpomy BuUmamok (kasyc) y
[IUBLILHOMY TIpaBi — 1€ Taka MOJisl, sika Morjia O
HE HACTaTH, SKOM ocoba 3Haja Mpo HACTAHHS Ta-
KOl mozii ¥ Moria i 3ano0irtu. ToO0To BUNAIOK —
1Ie OIS, Ky 3a3IajIerias He MOJKHA Tependoadn-
TH Ta 3ano0irtu it [12, c. 116]. HenepebopHa cu-
Jla — HaJ3BUYaliHa 1 HEe3/10JIaHHA 32 TICBHUX YMOB
OIS, IO KBai(IKYEThCA y Tamy3i IMUBIILHOTO
npaBa sk KBaridikoBanuii Bunagok. HenepebopHy
CHJTy HE JIMIIIE He MOXKHA TepeadaduTy, ajie W He
MOYKHA 3a00IrTH 1t OyIb-SIKMMHU JOCTYITHHUMU YIS
ocobu 3aco0aMM HaBITH TOMI, KOJIM 0CO0a MOria
nepeadadnTH Mito HenepedopHoi cwm [12, ¢. 116].
Ilepenix obctaBuH HemepebopHoi cwau (dopc-
Ma)KOPHUX OOCTaBHH) NepeadavyeHo y MOCTaHOBI
Kab6inery MinictpiB Ykpaiam # HamioHambsHOTO
Oanky Ykpainu Big 21.06.1995 Ne 444 [13]. Mo
HUX HaJeXaTh BIMHU, BOEHHI 1ii, 6Jl0Kama, embap-
o, iHIII MiXKHAPOIHI CaHKIIii, BAJIFOTHI OOMEKEH-
Hi, 1HII Aii AepiKaB, sIKi YHEMOXKJIMBIIOIOTH BHU-
KOHAHHS CTOPOHAMH CBOiX 3000B’s13aHb, TIOMKEXKI,
TIOBEHI, 1HIII CTUXIMHI JMXa Y¥ CE30HHI MPUPOIHI
SBHWIIA, 30KpeMa TakKi, K 3aMep3aHHs MOps, TPO-
TOK, TIOPTiB TOLLIO.

3BEpHIMO OKPEMO yBary Ha Te, 110 JIUIIe Y 4. 2
cT. 679 L{uBiIHHOTO KOJEKCY YKpaiHu 3aKOHOIa-
Bellb 3BEPTAETHCS JI0 BUMAJKY SK JIO ITiJICTaBH 3Bi-
JHEHEHHS BiJ 3a3HAYCHOTO BUIY BiIOBITaIHHOCTI,
TOJI SIK HeTiepeOOpHa CHila BU3HAETHCS ITiJICTABOIO
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3BUTbHEHHS Bijl IUBIIBHO-TIPABOBOI BiAIOBIIaIb-
HOCTI Cy0’€KTOM 3aKOHOAABYOI MISUTBHOCTI y 4. 5
cT. 879, 4. 2 ¢T. 906, 4. 1 cT. 922, 9. 1 cT. 950, 9. 1
ct. 1043 11K Ykpainu [11].

OxpiM mpsSMUX TIACTaB 3BUIBHEHHS Bia ITUBI-
JILHO-TIPABOBOI BiAMOBIAAIBHOCTI, 32 MOPYILIEHHS
3000B’SI3aHHS TIOJIOKCHHS ITUBLILHOTO 3aKOHO-
JTABCTBA TepeA0adaroTh 1 HEMpsiMi MiJCTaBU ISt
3BUTbHEHHS Bix Hei [12, c¢. 117]. Tak, Hanpukian,
KOJIM BiJICYTHS BHHA, y THX BHIaJKaX, KOJIM BHHA
€ TiICTaBOIO IS BiIOBIAANBHOCTI 32 MOPYIICHHS
3000B’s3aHHA (cT. 614 11K VYkpaiam), ocoba 3Bi-
JILHSIETHCSL Bijl IUBLILHO-TIPABOBOI BiJIIOBiAab-
HocTi. Kpim nporo, kpaiiHs HeOOXiTHICTh Ha PO3-
CyJ CyIy 3 ypaxyBaHHSM OOCTaBHH CIIPABH MOXE
OyTH MiJICTaBOIO I MOBHOTO ab0 YaCTKOBOTO
3BUTBHEHHS BiJ BimoBimaapHOCTI [14, c. 10].

Jlo 3ragaHux BHIE MiACTAB 3BIILHEHHS BiJ
UUBUIbHO-NIpaBoBoi  AisibHOCTI  O. B. LlepkoBHa
BITHOCHTH TaKOXK yMHceN noreprisoro [14, c. 11].
IMonoxenns 4. 1 ct. 1193 LK VYkpaiau cBiggatsh
po Te, II0 YMHUCE IMOTEPIJIOr0 HAJICKHTh 0
OpUANIHOrO (hakTy, 3a HASBHOCTI SKOTO 0C00a,
siKa 3aroJlisuia IMIKOAy, Oe3yMOBHO 3BIIBHSAETHCS
BiJT 000B’s13KY ii BimmkoyBatu [11].

O. B. IlepkoBHa Takox 3BEpTa€ yBary Ha crie-
MaJbHl IMIACTAaBA 3BUIBHEHHS BiJ IIMBUIBHO-
MPaBoOBOi  BiAMOBiTAIEHOCTI TpariBHEKIB OBC.
Bona 3a3nauae, 110, OCKITBKHM MpaliBHUK OpPraHiB
BHYTpIITHIX CIpaB 4depe3 CBOIO IpodeciiiHy mis-
JIBHICTH HAJIEKHUTh 0 CHELIaILHOI0, 0COOIMBOIO
Ccy0’€eKTa, 10 HBOTO 3aCTOCOBYIOTHCS Ti IiACTaBU
3BUIBHEHHS BiJl ITUBIUIHHO-TIPABOBOI BiIOBIAAIE-
HOCTI 32 3aMoJisiHy MIKOAY, IO U 10 1HIIHX 1, KpiM
OO0, JOJATKOBI IMJICTaBH 3BiLIbHEHHS. Jlo
OCTaHHIX y4€Ha BiTHOCUTb 3aIT0 IiTHHS IITKOJTH ITi]|
Yyac 3aTpUMaHHS OCOOM, sIKa BUMHMJIA 3JIOYHH, a
TaKOXX IPY BHKOHAHHI Haka3y a00 pO3MOpsIKEH-
Hs1, 00OB’SI3KOBOT'O JI0 BUKOHAHHS. 32 YMOBU Ha-
HECCHHS IIKOAW Il 4aCc BHKOHAHHS Haka3y abo
PO3MOpSKEHHS, 000B’I3KOBOTO JI0 BUKOHAHHS,
Ta 3aTpUMaHHs 0COOM, sSKa BUMHIUIA MPABOTIOPY-
IIEHHS, B BIANTKOMYBAaHHS IIKOIN 3BUTLHAETHCS
caMme TIpalliBHUK OpraHy, a He JCep)KaBHUM opraH
(meprkaBa), OCKUTBKH Aep)kaBa B TaKUX BUIAJKaX
BignoBigae 3apxau. lle o3nayae, mo B pasi, KO
mocazioBa a0bo CiIy>)k00Ba 0c00a 3BUTLHSAETHCS BiJl
BIJIMTOBITaJTHHOCTI 32 3aOISTHHS KO, JeprKaBa
HE Mae MpaBa perpecy A0 Takoi 0coOH BiIMOBITHO
1o ct. 1191 LK Ykpaiaum [14, c. 13].

Ha mingcraBi aHamizy BWINEe3a3HAuYCHUX IOJIO-
KEHb HOPMATHUBHO-IIPABOBUX aKTIB CHUCTEMH 3a-
KOHOJIaBCTBA YKpaiHU MOXKEMO KOHCTATyBaTH, 1110
oOcraBuHaMHu, (HakT HASBHOCTI SKHUX 3aKOHOJA-
BEIlb BU3HAE TIICTABOIO IS 3BITLHCHHS BiJl KPH-
MiHAJHHO-TIPABOBOI,  aJMIiHICTPATHBHO-TIPABOBOL
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Ta IUBUILHO-TIPABOBOI Bi/IMOBIIANILHOCTI, € TaKi:
1) HEBUCOKMIA CTYIiHb (MaJIO3HAYYIIICTH) CYCIHi-
JBHOT HeOe3leKu MPaBONOpYIlIeHHs abo BTpara
HUM O3HaK CYCHUIBHOT HEOE3MEYHOCTI IO PO3TJIs-
Iy CTpaBd; 2) MPUMHUPEHHS BHHHOTO 3 IOTEPIIi-
nuM; 3) mepenada ocoOM Ha TOPYKH; 4) HU3BKUI
CTYIIIHb CYCIJIFHOI HEOE3METHOCTI 0COOH TPaBo-
MOPYIIHUKa 200 Te, Mo 0co0a, sKa BUMHIUIA ITpa-
BOTIOPYIIICHHS, IepecTaiia OyTH CyCITIBHO HeOe3-
MIEYHOIO (3MiHA 0OCTAHOBKH); 5) aKT PO aMHICTIIO
(momuyBaHHS HE € OOCTaBUHOIO, SIKA HAJICKHUTh
IO 3arajibHUX ITiJICTaB 3BIILHCHHS BiJ KPHMiHAIh-
HOI BiJIMIOBIIaJIBHOCTI Y 3B’SI3KY 3 TUM, IIO 3BiJIb-
HS€ BXE 3aCy[XEHHX Oci0 Bif KpHUMiHAJIBLHOTO
MTOKapaHH).

TpeThOr0 03HAKOKD TIJCTAaB, IO 3BUILHSIIOTH
BiJl FOPUAMYHO]I BIMTOBITAILHOCTI, HA HAITY AYMKY,
BUCTYIA€ 1X peanizallisl CreliaJbHUM CyO’€KTOM.
HesanexxHo Bia BUAY IOPHIMYHOT BiATIOBIJaIbHOC-
Ti 3BUIBHSIOTH BiJl HEl CIEIiaibHI YIOBHOBAXKCHI
Ha Te JepaBHi opranu. BimmosigHo mo ct. 124
Konuctutytii Ykpainu npaBoCcyaas 3IIHCHIOETBCS
BUKITIOYHO cymamu. Lle cTocyeThest 1 3BiITbHEHHS
BiJI FOPUIMYHOT BiJIIIOBI1aIbHOCTI.

3rigHo 31 cT. 30 KpuMmiHAIIBEHOTO TIpoIieCyallb-
HOTO KOJIEKCY YKpaiHH y KPHMiHAJIBHOMY IPOBa-
JOKCHHI TIPABOCYIIIS 3IIHCHIOETHCS JIUIIE CYIIOM
[15]. Tlonoxxenns 4. 2 cT. 44 KpumMiHaIsHOTO KO-
JIeKCy YKpaiHM CBiT4aTh MPO TE, IO 3BUILHCHHS
BiJl KPUMIiHAJILHOI BiJIIOBIMAIIBHOCTI TAKOX 3IIiHC-
HIOETHCS. BUKJIFOYHO CY/IOM, @ MOPSIOK 3BUThHEHHS
BiJl KPUMIHAJIBHOI BiAIOBIAAILHOCTI BCTAHOBITIO-
€Thcsl 3akoHOM [16]. 3mict mocTtanoBu IlieHymy
Bepxosnoro Cyny Vkpainu Ne 12 Bix 23.12.2005
«IIpo mopsioK 3aCTOCYBaHHA CylnaMH 3aKOHONIAB-
cTBa YKpaiHM Mpo 3BiJIBHEHHS OCOOM BiJ KpHUMi-
HaJIBHOI BIIIOBIMATBHOCTI» TAKOX CBIIYUTH PO
T€, IO 3BIUIBHEHHS OCOOM BiJ KPUMIHAJIBHOI Bif-
MOBIJJAJILHOCTI y Bumajakax, mnepemdadennx KK
VYKpainu, 3MIACHIOE BUKIIOUHO CYA V TIOPSKY,
BcraHoBneHoMy KIIK Vkpainu [17].

T. b. HikonaeHko 3a3Havae, 110 3BLILHEHHS Bijl
KPUMIHQIBHOT BIMNOBIMATBHOCTI  3IACHIOETHCS
BUKIIOYHO cyaoM [9, c. 373], xoua HaykoBeLb i
HATroJIOIIY€E Ha TOMY, IO 3 IIbOTO MIPUBOAY B IOpHU-
JUYHIN JIiTepaTypi HE iCHye OJHOCTAiHOI TyMKH
[9, c. 372]. Onni aBTOpH, 30Kpema FO. B. I'porre-
Bo#t 1 T. M. J1oGpoBONTECEKA, TOTPUMYIOTHCS TyM-
KH, 110 3BIIbHCHHS Bijl KpUMiHAJIBHOI BiIIOBiAa-
JHEHOCTI Ma€ 3MIHCHIOBATUCH BUKIIIOYHO CYAOM [8;
19]; inmi, 30kpema B. C. €ropoB, HEe MOIUIAIOTH
II0 TIO3UIiI0, BKa3yIOUH, 10 HA JTOCYIOBIM CTail
3aCTOCOBYBaTH 3aXOAW KPHUMIHAJIGHOTO BIUTUBY
MalOTh MPaBO OPTaHU MPOKYpPaTypH, CIiJCTBA Ta
MI3HAHHA K €JIEMEHTH JIeP)KaBHOTO arapary, o
MIPEICTABIISIIOTh MyOIiYHY BTy, a TOMY OCTaHHI,
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HE JIOBOSIYM CIIPABY JIO CYAOBOTO PO3TIITY, MO-
KYTh BIJIMOBUTHCH Bij TOJAIBIIOTO KPHMiHAJh-
HOTO TIEPECTiyBaHHS OCOOM Ta 3BiIIBHUTH 1i BiJ
KpUMiHAIBHOT BiamIoBigamsHOCTI [20].

VY Mexax JOCTiKEHHS OCOOIHMBOCTEH 3BLIb-
HEHHS BiJ] 8/IMiHICTPAaTUBHO-TIPABOBOI BiIOBITaJTh-
HOCTI 3a He3HauHe npasonopyrnenss JI. B. llecrak
3a3Hauae, 10 3BIALHEHHS BiJl BiAIOBIAAILHOCTI 3a
aJMIHICTpaTHBHE NPABOMOPYLICHHS € OIHIEI0 3
(opM BHXOBHOTO BIUIMBY, IO 3aCTOCOBYETHCS
opraom (TmocazoBOI0 0CO000) aIMiHICTPATUBHOI
ropucauKIlii. Bona He ToB’s3aHa Hi 3 agMiHICTpa-
TUBHHUM CTSTHEHHSIM, Hi 3 3aX0J[aMU TPOMAJICEKOTO
BIUIMBY, OCKUIBKH YCHE 3ayBa)KCHHS IPaBOIO-
PYIIHHKY HE TSATHE JUII HBOTO YKOAHUX FOPUIMY-
Hux HachiakiB [21, c. 97] (30kpema, HE MMOYMHA-
€TbCA TIepeOir CTPOKIB HaKJIaZaHHA aaMiHICTpa-
TUBHOTO CTSATHEHHS, 0C00a BBa)XA€ThCS TAKOIO,
0 HEe 3a3HaBaja aJMiHICTPATUBHOTO BIUIHBY,
TOIIIO).

[Ilo cTocyeThbcs NWBITBHO-TIPABOBOI BiJIIOBI-
TATBHOCTI, TO 0c00a 3BIIHHIETHCS Bil 00OB’SI3KY
BIJIIIKOZIOBYBATH IIKOAY BHKIIIOYHO 32 BMOTHBO-
BaHHUM PIlLICHHSM CYIy.

UeTBepTOI0 CYTTEBOIO O3HAKOIO TiACTaB, IO
3BUIBHSIFOT BiJ] FOPUIIMYHOI BiIIOBIaIbHOCTI, HA
HaIl TOTJISAA, € Te, MO 3a YMOBH iX peai3amii
JIepKaBa BiIMOBJISETLCS Bifl 3aCTOCYBAHHSI BiAIIO-
BIZIHUX 3aXOiB JICPKABHO-TIPABOBOTO IIPUMYCY
(BimMOBa Bin TOKIAamaHHS HAa 0CO0y OOMEXCHb
0cOOMCTOr0, MaHOBOTO Ta 1HIIOTO Xapakrepy [22]
abo BiMOBA BiJ 3aCTOCYBaHHS YCTAaHOBJICHHX 3a-
KOHOM 0OMEKEHb IeBHUX TIpaB i cBoOox [17]).

SIKI0 MM TOBOPUMO TIPO MiJICTAaBH, IO BH-
KIJTIOYAIOTh IOPUINIHY BiAIOBIJAIEHICTE, TO Y IITH-
POKOMY PpO3YMIHHI TepMiHa «BHKJIIOUCHHS» MU
BBa)KA€EMO, IO «HASBHICTH FOPUIUIHOT BiIOBI 1A~
JTHEHOCTI HE JOMYCKAETHCI», TOOTO BOHA HE € MOXK-
mBoto. 1o >k cTocyeThbest «3BITBHEHHS BiJl FOPH-
JAYHOI BIJAIOBIJAJIBLHOCTI», TO LIEH BUCIIB O3HA-
Yae, [0 Taka BiAMOBIJAIBHICTE Oylia MOXKIUBOLO,
aJyie BHACIHIJIOK TICBHUX OOCTaBUH TMOPYIIHUKA IO
Hel He IpUTATYIoTh [ 14, ¢. 10].

TakuM 4MHOM, 3a YMOBH peasizamii miacTas,
I10 3BUTBHAIOTH BiJT FOPHUAMYHOI BiIITOBITaIHLHOCTI,
JiepKaBa Ma€ «MOXJIIUBICThY BXKHTH JO BUHHOI
ocoOu, sika BUMHWIIA TPABOMOPYIICHHS, TUX YU
IHIIX 3aXOJIB JCeP)KaBHO-TIPABOBOTO XapaKTepy
(oOMekeHb OCOOMCTOr0, MAaMHOBOIO Ta IHIIIOrO
XapakTepy, HalpuKiIag: oOMeXeHHS CBOOOIH Tie-
pecyBaHHsA, BUOOpY BHAY TPYIAOBOi iSUIBHOCTI,
Mocajiy, ICBHUX 3aHATh NPOTATOM MEBHOTO 4acy,
00MEXEeHb y PO3TMOPSIKCHHI CBOIM 9acoM, CITiI-
KyBaHHI 3 poJu4YaMu Ta iH.), IPOTE 32 HasiBHOCTI
MEBHUX OOCTaBWH (SKi HAa 3aKOHOJABYOMY PiBHI
BH3HAHO TAKWIMH, 110 3BUTLHSIOTEH Bl FOPHIMIHOL
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BIJIMIOBIIaIbHOCTI) BOHA BiJMOBIISIETHCS BiJ iX
3aCTOCYBaHHSL.

Crimparourch Ha BUKJIAQJICHE, MA€EMO IiJCTaBH
JI0 OCHOBHHMX O3HAaK MIJCTaB, 10 3BIILHAIOTH BIJ
FOPUIMYHOI BiIIIOBITATBHOCTI, BITHECTH TaKi:

— MOB’sI3aHi 3 IOPUIUYHO 3HAYYIIO0 HEIPaBO-
MIpHOIO TTOBETIHKOIO;

— (opmanbHO 3aKpimiieHi HA 3aKOHOJABYOMY
piHi;

— peai3yroThCs CIEIATEHAM CY0’ €KTOM;

— crieundivHi IOPUIUYHI HACHiIKU (32 yMOBHU
peamizamii TiaCcTaB 3BUIBHEHHS Bill FOPUIUIHOL
BIJIMIOBITAJILHOCTI JICPIKaBa BiIMOBJISETLCS  BiJl
3aCTOCYBaHHS BIJIOBITHUX 3aXOIB JEpKABHO-
MIPABOBOTO TIPUMYCY).

[epenix BuIe3a3HaYCHUX O3HAK IiCTaB, IIO
3BUTBHAIOTH BiJl IOPHINYHOI BiATIOBIJAILHOCTI, HE
€ BHWYCPITHUM, BiH MOXe OYTH TPOIOBXKCHUI
NUIIXOM IX YTOYHEHHS Ta JOMOBHeHHs. Hampu-
KJIaJ, Taki O3HAKH JOCIIHKYBAHOTO SIBUITA, SIK
«00CTaBHHY, BU3HAYCHI B KPUMiHAJIbHOMY, aaMi-
HICTPaTUBHOMY, NHBUILHOMY 3aKOHOJABCTBI Ta
IHITIMX HOTO TaTy3sX», «Peali3yIOThCS CIeIiahb-
HUM Cy0’€KTOMY, Ha HAIII MOTJISJI, TICHO OB’ s3aH1
3 TaKOIO iX CITEIU(IIHOI0 PHCOI0: BOHHU pealizy-
I0ThCSl B YCTAHOBIICHOMY 3aKOHOM TOPSJIKY 200 B
pe3yabTaTi IOPUANIHOI MISUTEHOCTI. Y CBOIO Yep-
Ty, 31 3MICTY TaKOi1 O3HAKH ITiJICTaB, 110 BUKIIFOYA-
I0Th IOPUINYHY BiMOBiJaNIbHICTD, SIK «IIOB’s3aHi
3 IOPUIUYHO 3HAYYIIOI0 HEMPABOMIPHOIO TIOBE/Ii-
HKOI0» BUIUTMBAIOTh HEMPABOMIPHICTb 1 CyCIibHA
HeOe3MeuHiCTh (CYCITTbHA IKiJTUBICTE) ITHOTO
npaBoBoro sBuma Tomo. OTHAK BHIE3a3HAUCHUI
TIEPEeNTiK OCHOBHHX PHUC IJICTaB, IO 3BUIBHSIIOTH
BiJl FOPUIWYHOI BiJMOBINATLHOCTI, HA HAII IIO-
TSI, PO3KPUBAE IX 3MICT, XapaKTEpPHU3yeE IIe Ipa-
BOBE SIBUIIIE SIK BITHOCHO CaMOCTIiiHE ¥ J03BOIISIE
c(hopMyITIOBaTH TEOPETUIHO-OOIPYHTOBAHE, JIOTi-
YHO-3BXKCHE HOTO MOHSATTSL.

ITlizcTaBy, 1m0 3BITHHAIOTE BiJl FOPUIAMYIHOL BiJI-
TOBIJJAJILHOCTI, — II¢ BU3HAYEHI 3aKOHOJIABCTBOM
00CTaBUHM, 33 HASBHOCTI SKHUX 0co0a, 10 Mopy-
muia cy0’eKTHBHI TpaBa YW BUYMHIJIA ITPABOIIO-
PYUICHHS, HE TPUTSTAETHCS 10 FOPUAMYHOT BiJIIO-
BiJJATEHOCTI.

TpaauuiiHo B IOpUAMYHIN JIITEpaTypi CyKyI-
HICTP 3araJibHUX IiZICTaB, BU3HAYCHUX Y KPUMiHa-
JHEHOMY, aJMiHICTPaTHBHOMY, IMBUILHOMY Ta iH-
IIMX Taly3sIX MPapa, 1[0 BUKIOYAIOTH OPUANIHY
BIANOBIJAJILHICTh, MOIUISIOT, HAa JIBI MHOMKHUHH:
1) ocoba, sika BUMHMIIA TIPABOIOPYIIICHHS, TIEpeCTa-
Jma OyTH CYCHUIBHO HEOE3IEUHON; 2) MpaBoIopy-
ITIICHHS B PE3yJIBTaTi 3MiH 00CTaBHUH BTPATHIIO O3HAKH
CYCHLIBHOI HeOe3meuHocTi [4, ¢. 481; 24, ¢. 156].

Y Mexax 3aralbHOTEOPETUIHOTO TOCIIPKEHHS
03HaK, 3MICTy, CYTHOCTI Ta IOPHINIHOI i COIialh-
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HOI pUpoAX 0OCTaBHH, IO 3BUIBHSIOTH BiJl IOpHU-
JAYHOI BIJIIOBIJAJBLHOCTI, MM BBA)Ka€MO 3a JOIli-
JIbHE 3alPOMOHYBATH TaKy X Kiacudikamiro.

3ayle)kHO BiJ TpeaAMeTa IMPABOBOTO PETYIIIO-
BaHHS:

— 00CTaBWHH, IO 3BUIHHSAIOTH BiJ KOHCTHUTY-
HIHHO-TIPaBOBO1 BIAMMOBI JATEHOCTI;

— 00CTaBWHM, 1110 3BUTLHIIOTH Bijl KPUMiHAJIb-
HO-TIPaBOBOI BiJINOBIAALHOCTI (HAIPUKIAI, AiH0-
BE KasiTTs, IPUMUPEHHSM BUHHOTO 3 TIOTEPITLIINM,
nepenada ocoOM Ha MOPYKH, 3MiHa OOCTaHOBKH,
3aKIHYCHHS CTPOKIB JTaBHOCTI, aMHICTIs);

— 00CTaBWHM, 110 3BUILHAIOTH BiJ| aJMiHIiCTpa-
TUBHO-TIPABOBO{  BiAMOBiAabHOCTI (HAMPUKIAM,
repenada MaTepiaiiB Mpo aaMiHICTpaTHBHE IIpa-
BOTIOPYILICHHS Ha PO3IJISL TPOMAJIChKOi OpraHi3a-
mii abo TPyTOBOTO KOJIGKTHBY, MAaJjO3HAYHICTH
MIPaBOTIOPYILICHHS );

— 00CTaBMHH, IO 3BLILHAIOTH BiJ IIUBLIBHO-
MIPaBOBO1 BiAIIOBIAATLHOCTI (HATIPHUKIIAJ, HETepe-
OopHa cuia, Ka3yc, yMHCEN MOTEPIIUIOro) TOMIO.

— 3aJrexHO BiJ] 000B’I3KOBOCTI 3aCTOCYBAHHS:

— 00cTaBUHH, 3 ()aKTOM HASBHOCTI SKHX 3aKO-
HOZaBeLlb MOB’s3y€e 000B’SI30K MPaBO3aCTOCOBHOTO
OpraHy 3BUIBHUTH 0COOY BiJl FOPUIUYHOI BiIIIOBI-
Ja’abHOCTI (HANpUKIaa, AidOBe KasTTs, NPUMU-
pEHHS BUHHOTO 3 TIOTEPIIUINM, TIepeaada 0coOr Ha
TTOPYKH, 3MiHA OOCTAHOBKH, 3aKiHUECHHS CTPOKIB
JTABHOCTI, YMHCEI MOTEPITLIOTO TOIIO);

— o00cTtaBuHH, 3 (AKTOM HASIBHOCTI SKUX 3aKO-
HOJIaBeIb HaJa€ MpaBO MPaBO3aCTOCOBHOMY Opra-
Hy Ha HOro po3cy/l 3BUTLHUTH (HE 3BUILHSITH) 0CO0Y
Bl FOPUAWYHOI BiNNOBIHATHHOCTI (HAIPHKIIA,
KpaiHsl HeoOXiAHICTh Ha PO3CYA CyAy B LMBUIBHO-
My CYIOYHHCTBI 3 YpaxyBaHHSIM OOCTaBUH CIIPaBU
MoOXxe OyTH TIJICTABOIO IOBHOTO a00 YaCTKOBOTO
3BUTRHEHHS BiJI BimmoBigamsHOCTI [14, ¢. 10]).

3anexHo Bijl BOIILOBOT O3HAKH:

— o0craBuHH, (aKT HASIBHOCTI SIKUX TIOB’SI3y€Th-
Cs1 3 BOJICIO CyO’ €KTa IOPUIANYHOI BiIIOBIAaIHFHOCTI
(HampuKIia, AiHOBe KasTTs, PUMUPESHHS BHHHOTO
3 TIOTEPIILIAM, MaJIO3HAYHICTh JiSTHHS TOIIO);

— o0cTtaBuHM, (HaKT HASBHOCTI SIKUX HE TTOB’sI-
3YETHCS 3 BOJICIO Cy0’€KTa FOPUAMYHOI BiIIOBiga-
JIBHOCTI, TIepe0yBae 1mo3a BoJieio cy0’eKTa IOpHIH-
YHOI BiANOBIAANBEHOCTI (HANpUKIIa, HenepeOopHa
cujia, BUIIAJIOK (Ka3yc), 3MiHa 0OCTaHOBKH, 3aKiH-
YEHHSI CTPOKIB JJABHOCTI, aMHICTIS TOIIIO).

MMincymoBy0YHM BUKIIA/JEHE, MOKEMO KOHCTa-
TyBaTH TaKe.

[TigcraBy, 110 3BUTLHAIOTH BiJl FOPUIUYHOL BijI-
MOBIIAJILHOCTI, — 1€ BU3HAYEHI 3aKOHOJIaBCTBOM
oOcTaBuHM, 32 HASIBHOCTI SKUX 0c00a, IO TMOpy-
mmia cy0 €eKTUBHI mpaB ab0 BUMHMIIA HPaBOIO-
PYIICHHSI, HE TIPUTATAETHCS JIO FOPUIUYHOT BiJIITO-
BiJJATEHOCTI.
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Jlo OCHOBHHUX O3HAK IiJICTaB, IO 3BUILHSIIOTH
Bil FOPUIMYHOI BIOIOBINATBHOCTI, HAJCKATh:
1) 38°5130K 3 IOPHIUYHO 3HAYYIIOK HEMpaBOMIip-
HOIO TIOBEJIHKOIO; 2) (popmanpHe 3aKpiuieHHs Ha
3aKOHOIABUOMY PiBHI; 3) peaiizailis CemiaIbHIM

cy0’ektoM; 4) cneuudiuHi IOPUANYHI HACTIAKH
(3a yMOBHM peamizamii MiACTaB 3BUILHEHHS BiJX
FOPUINYHOI BiIOBIAaBHOCTI JIepiKaBa BiJMOB-
JISETBCS BiJl 3aCTOCYBaHHS BIAIIOBIAHUX 3aXOIiB
JIePIKaBHO-TIPABOBOTO MPUMYCY).
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KAJIEHUYEHKO JI. U. OBILETEOPETUYECKAS XAPAKTEPUCTHUKA
OCHOBAHMI OCBOBOXIEHMS OT IOPHIUYECKO OTBETCTBEHHOCTH
BriziesieHsl ¥ IpOaHaTH3HPOBAHBI OCHOBHBIE CYIIIECTBCHHBIC YEPTHI OCHOBAHMI, KOTOPBIE OCBOOOXK-
JAI0T OT IOPUIUYECKOH OTBETCTBEHHOCTH, CHOPMYIUPOBAHO IOHSTHE «OCHOBAHMS OCBOOGOIKICHMSI
OT IOPUANIECKOI OTBETCTBEHHOCTHY. MIX aBTOp Ompe/esieT Kak OnpeIeEHHBIC 3aKOHOIaTeIbCTBOM
00CTOSITENBCTRA, P HATUYWH KOTOPBIX JIMIIO, HAPYLINBLICE CYOBCKTHBHBIC [IPABA MITH COBEPILIHB-
1Iee IPaBOHAPYIICHHE, HE TIPUBJICKACTCS K FOPUIUICCKOM OTBETCTBEHHOCTH.

K 4mciy OCHOBHBIX IPU3HAKOB OCHOBAHHN OCBOOOXKICHHUS OT FOPHIMYECKOH OTBETCTBEHHOCTH OT-
HeceHbL: 1) CBA3b C IOPUIMIECKH 3HAYUMBIM MOBeneHHEM; 2) (HOopMaibHOE 3aKpeIieHHe Ha 3aKOHO-
JATEILHOM YPOBHE; 3) peaiu3alusi CIelHaIbHbIM CyObeKToM; 4) crenupuyecKre FpUANIecKre
noCJIeACTBHSA (TIPU YCIOBUU PEATH3allii OCHOBAHHH OCBOOOXKICHHUS OT IOPHANYECKOI OTBETCTBCH-
HOCTH TOCYAapCTBO OTKa3bIBACTCSI OT NPUMEHEHHS ONPEACIEHHBIX Mep rOCyIapCTBEHHO-PABOBOTO
NPUHYKJICHUSA).

Kniouesvie cnosa: opuduueckas omeemcmeeHHOCMb, 0c8000icOeHUe Om 10PUOUYECKOI OMEEemchni-
BEHHOCMU, OCHOBAHUSL OCB0DOIICOEHUS, HEOMBPAMUMOCTIL OMBEMCMEEHHOCIIU.

KALENICHENKO L. I. GENERAL THEORETICAL CHARACTERISTICS

OF THE GROUNDS FOR THE RELIEF OF LEGAL LIABILITY

The basic essential features of the grounds, which relieve from legal liability have been singled out
and analyzed; the notion of “the grounds for the relief of legal liability” has been formulated. The au-
thor determines them as circumstances defined by the law, in the presence of which a person, who
violates subjective rights or committed an offense, is not brought to legal liability.

The main grounds for relief of legal liability include: 1) relation to legally significant unlawful con-
duct; 2) formal consolidation at the legislative level; 3) the implementation by a special subject;
4) specific legal consequences (in case of the implementation of the grounds for the relief of legal li-
ability, the state refuses to apply appropriate measures of state and legal coercion).

The main types of grounds, which relieve from legal liability, have been distinguished according to
the following criteria: 1) depending on the object of legal regulation; 2) depending on the mandatory
application; 3) depending on the volitional character.

Keywords: legal liability, relief of legal liability, grounds for the relief, inevitability of liability.
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