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GENERAL PRINCIPLES OF COERCIVE MEDICAL MEASURE APPLICATION:

CONCEPTS AND BASIC CRITERIA

The article is devoted to the study of the general principles of coercive medical measure appli-
cation and formulation of the author's own generalized conclusions on this basis, aimed at fur-
ther development of the scientific idea of such coercive measures of criminal law impact per-
sonalization and improvement of their practice implementation through compliance of law
enforcement entities with certain rules or criteria. It has been noted that one of the shortcom-
ings of the general principles regulatory certainty of coercive medical measures application is
that the current criminal legislation of Ukraine does not have an article that would separately
enshrine such general principles or rules. In this regard, the author has proposed own defini-
tion of general principles of coercive medical measures application concept and a variant of its
regulatory definition in a separate article of the current criminal legislation of Ukraine.
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INTRODUCTION. Violation of the criminal
law prohibitions provided for in the Special Part
of the Criminal Code of Ukraine (hereinafter - the
CC of Ukraine) results in a number of criminal law
measures of different severity. The leading place
among them is given to the penalty (Article 51 of
the CC of Ukraine). At the same time, an alterna-
tive criminal law consequence of criminal law
prohibitions violation may be the application of
coercive means of criminal law influence other
than penalty. One of such criminal legal means is
coercive medical measure applied to persons in
need of psychiatric care.

The application of coercive medical measures
is determined by the court's activity, which con-
sists in making a decision in the form prescribed
by law to determine one of the coercive medical
measures provided for by the CC of Ukraine, to
extend its implementation or to substitute one for
another based on the established and assessed
circumstances of the criminal proceedings and
guided by the right of judicial discretion (Arti-
cle 369 of the Criminal Procedure Code of Ukraine
(hereinafter - the CPC of Ukraine)). In the course
of such activities, the court must resolve a num-
ber of criminal law issues. These include, in par-
ticular, the issue of coercive medical measures
personalization principle implementation, which
is reflected in the general principles of these
means of influence application.

PURPOSE AND OBJECTIVES OF THE
RESEARCH. The purpose of the article is to study
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the general principles of coercive measures of a
medical nature application and to develop, on this
basis, the author's own generalized conclusions
aimed at further development of the scientific
idea of these coercive measures personalization
and improvement of their practice application
through compliance with certain rules or criteria
by law enforcement entities. The implementation
of this purpose implies the need to fulfill the fol-
lowing tasks: to define the concept of coercive
medical measures personalization; to formulate
the concept of these coercive means of influence
general principles application; to characterize the
criteria for coercive medical measures general
principles application; to identify the shortcom-
ings of the legal regulation of coercive medical
measures general principles application.
LITERATURE REVIEW. In the theory of
criminal law, issues related to the use of coercive
medical measures are addressed in the works of
S. 0. Beklemishchev, A. Y. Bersh, V. M. Burdin,
V. F. Hayevyi, T. A. Denysova, 1. V. Zhuk, V. V. Len-
ya, A. V. Kanishchev, M. M. Knyga, A. A. Muzyka,
A. V. Tkach, S. L. Sharenko and many other schol-
ars. The scientific developments of the above-
mentioned authors undoubtedly contain a signifi-
cant number of useful theoretical provisions and
conclusions. In existing research, insufficient at-
tention has been paid to the study of the general
principles of the use of these coercive means of
influence. Today, it can be stated that the state of
scientific development of the main criteria that



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

should be taken into account when applying coer-
cive medical measures at the stage of adoption or
execution of a court decision is usually fragmen-
tary or descriptive in nature. The issue of their
actual regulatory certainty in the current criminal
legislation does not cause any debate among rep-
resentatives of the national criminal law doctrine
and practitioners. This, in fact, determines the
interest in the chosen topic of the scientific publi-
cation and its scientific and practical significance.

METHODOLOGY. With the help of the dialec-
tical method of cognition, the main concepts for-
mulated in the scientific publication have been
studied and substantiated. Both dogmatic and
formal legal methods have been applied in analyz-
ing the content of criminal law provisions provid-
ed for in Section XIV of the General Part of the CC
of Ukraine. The comparative legal method has
made it possible to determine the general princi-
ples of applying coercive medical measures, tak-
ing into account the provisions related to the con-
sideration of certain criteria or rules when
applying coercive medical care, as defined in the
draft new CC of Ukraine. The use of the above-
mentioned methods of scientific cognition has
allowed the author to: define the concept of “ap-
plication of coercive medical measures”; improve
the list of criteria which should guide the court in
any criminal proceedings when selecting one of
the types of coercive medical measures provided
for by law, extending its implementation or re-
placing it with another; and propose a definition
of the concept of personalization of coercive med-
ical measures and the general principles of their
application.

RESULTS AND DISCUSSION. In the system of
state response to various manifestations of devi-
ant behaviour of an individual, coercive medical
measures are means of state coercion that are
appointed, extended, changed and terminated by
a court decision to a person who has committed a
socially dangerous act, stipulated in the Special
Part of the CC of Ukraine, in a state of insanity, as
well as to a person recognized by a court as hav-
ing limited sanity, and to a person who, after
committing a criminal offense, has contracted a
mental illness that deprives him or her of the abil-
ity to realize his or her actions (inaction) or con-
trol them. The purpose of compulsory medical
measures is psychiatric treatment aimed at re-
storing or strengthening a person's mental health
to exclude the possibility of committing a new
socially dangerous act, the danger of harm to one-
self or others, the possibility of causing other sig-
nificant harm, as well as observance of one's
rights and legitimate interests (J/IuTBuHOB Ta iH,,
2019, c. 422).
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Despite the current debate in the profession-
al scientific community on the legal nature of the
above coercive measures, it should be fully agreed
that they are criminal law measures by sectoral
affiliation, since their types, purpose, procedure
for appointment, extension, replacement and
termination are determined by criminal law, and
the procedure for appointment is determined by
criminal procedure law. In general, the question
of the necessity of their existence as a criminal
law phenomenon, according to an accurate ob-
servation of some domestic scholars, is based on
the fact that the need for these coercive means of
influence under the law arises precisely when a
person commits an encroachment on the protect-
ed spheres of human life as provided for in the
Special Part of the CC of Ukraine. Such an en-
croachment generates certain legal relations that
should be regulated and are regulated by criminal
law, which is quite reasonable given the content
of the main protective and regulatory function of
this branch of law (beknemimes, 2017, c. 31-32).

It is worth noting that the mentioned pur-
pose of coercive medical measures should be dis-
tinguished from the purpose of their application.
By its very nature, application is an activity, and
one or another coercive medical measure is the
subject of such activity. In this regard, the pur-
pose of applying any coercive measure of a medi-
cal nature is to assist in ensuring the state re-
sponse to the manifestations of illegal or socially
dangerous acts of mentally ill persons or persons
recognized as having limited sanity by correctly
determining, extending or replacing the relevant
coercive measure provided for by law. The cor-
rect application of coercive medical measures is
impossible without observing the principle of
their personalization, which is not paid enough
attention by domestic researchers.

A systematic analysis of the current criminal
legislation of Ukraine, as well as certain doctrinal
positions, primarily those of M.I. Bazhanov
(2012, c. 79) regarding the personalization of
criminal law punitive measures (various types of
penalties), has allowed us to propose the follow-
ing definition of the compulsory medical
measures personalization principle concept. In
particular, the personalization of these coercive
measures can be understood as a requirement to
take into account the severity of the socially dan-
gerous act or criminal offense committed, the na-
ture and severity of the disease and the degree of
danger of the mentally ill person to oneself or
others when choosing one of the coercive medical
measures provided for by law, its extension or
replacement. In other words, personalization of
coercive medical measures means specifying the



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

type of coercive medical measure when it is cho-
sen in relation to an insane or partially sane per-
son, prolonging its implementation or replacing it
with another depending on the characteristics of
the socially dangerous act or criminal offense
committed and the person who has committed it.
This personalization is a type of judicial personal-
ization, since the application of these coercive
measures depends, firstly, on the peculiarities of
the socially dangerous act or criminal offense
committed and the person who has committed it,
and secondly, on the fact that the law uses the
wording “may” in relation to the court’s authority
to apply any type of coercive medical measures.
Thus, the main requirement for personalization of
coercive medical measures is that only a coercive
medical measure of a medical nature should be
applied to a person of partial sanity or insanity,
which, taking into account the peculiarities of the
socially dangerous act or criminal offense com-
mitted and the person who has committed it,
would ensure protection of society from danger-
ous actions of mentally ill persons, improve their
mental state and help prevent the commission of
new criminal offenses or socially dangerous acts
(JlutBuHOB Ta iH. 2019, c. 422; lllapeHnko, 2002,
c. 17; 2Kyx, 2009, c. 94, 98-99).

The personalization of coercive measures of
a medical nature, as we have already noted, is
manifested in the general principles of their ap-
plication. An analysis of the provisions of Section
XIV of the General Part of the CC of Ukraine shows
that there is no article that would separately en-
shrine such general principles at the stage of mak-
ing or executing a court decision. At the same
time, part 1 of Article 94 of the CC of Ukraine de-
clares that depending on the nature and severity
of the act, taking into account the degree of dan-
ger of the mentally ill person to oneself or other
persons, the court may apply the following coer-
cive medical measures: 1) compulsory psychiatric
outpatient care; 2) hospitalization in a psychiatric
institution with regular care; 3) hospitalization in
a psychiatric institution with enhanced -care;
4) hospitalization in a psychiatric institution with
strict care. These coercive measures of criminal
legal influence do not include the placing of a
mentally ill person to relatives’ or guardians’ su-
pervision with compulsory medical care, since
such “placing” can only be carried out in cases
where the court, in accordance with Part 6 of Ar-
ticle 94 of the CC of Ukraine, does not find it nec-
essary to apply any of the coercive medical
measures provided for by law, as well as in case of
termination of their application.

It should be noted that the vast majority of
domestic scholars believe that Part 1 of Article 94
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of the CC of Ukraine actually contains three crite-
ria that the court should take into account when
determining a certain type of coercive medical
measures such as:1) medical (nature and severity
of the disease); 2) legal (severity of the committed
act); 3) social (degree of danger of the mentally ill
person to oneself or other persons) (Kuura, 2009,
c. 105). Therefore, Part 1 of Art. 94 of the CC of
Ukraine is in fact the rule that actually establishes
the general principles of application of coercive
medical measures, which, again relying on the
scientific heritage of M. I. Bazhanov (2012, c. 81),
can be understood as those criteria established by
law that should guide the court when choosing in
each criminal proceeding one of the coercive medi-
cal measures provided for by law, prolonging its
implementation or replacing one with another.

The main provisions regarding these criteria,
which, in fact, constitute the general principles of
application of coercive medical measures, are
considered below. For instance, one of the scien-
tific and practical commentaries of the CC of
Ukraine states that the nature and severity of the
disease are determined by the clinical form of
mental illness, its depth and persistence, the dy-
namics of the disease process, the prognosis of its
course and some other circumstances related to
the person's disease state. The nature of the men-
tal illness, its form, depth, persistence, peculiari-
ties of the mental state and behaviour during the
period of committing a socially dangerous act are
the signs that determine the social danger of a
mentally ill person. The severity of the committed
act is based on the provisions of Article 12 of the
CC of Ukraine on the classification of criminal of-
fenses. The degree of danger of a mentally ill per-
son to oneself or others includes an assessment of
the mental state of the person at the time of the
court proceedings and the danger of this patient to
others, which follows from the nature of the disease
(MenbHuk Ta iH, 2018, c. 276-277; Kyk, 2009,
c. 111-112; Aupapyuiko Ta iH., 2008, c. 222-223).

In addition to the above, it is appropriate to
add that the nature and severity of the disease are
assessed by the court on the basis of a forensic
psychiatric examination, which is mandatory,
since the decision on the mental state of a person
requires the use of special knowledge. In this
case, experts are not only entitled but also obliged
to assess the mental state of the subject. An expert
opinion is one of the evidences that does not take
precedence over other evidences and, like all oth-
er evidences, is subject to evaluation by the judg-
es’ internal conviction based on a comprehensive,
complete and objective consideration of all the
circumstances of the case in their totality (Tae-
BuH, 2013, c. 15). At the same time, the severity of
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the act is assessed not only by analyzing the pro-
visions of Article 12 of the CC of Ukraine, but also
other circumstances, such as the nature, method
of the act, the number of episodes of socially dan-
gerous activity, the nature and severity of possi-
ble socially dangerous consequences or those that
have occurred. In addition, according to Part 3 of
Art. 501 of the CPC of Ukraine, the criminal law
assessment of a socially dangerous act committed
in a state of insanity should be based only on in-
formation characterizing the social danger of the
actions committed. This does not take into ac-
count the previous criminal record, the fact of
committing a criminal offense for which the per-
son was released from liability or punishment, the
fact of applying coercive medical measures to the
person.

Regarding the assessment of the signs of the
degree of danger of a mentally ill person to one-
self or others, it, in comparison with the criteria
already described, remains largely controversial
in the professional scientific community. In par-
ticular, V. V. Len (2010, c. 122-123, 131-132) and
M. M. Knyha (2009, c. 127-128) distinguish not
social, but socio-psychological criteria among the
ones that constitute the general principles of co-
ercive medical measures application. Researchers
include the description of a person in terms of
negative moral and psychological traits, anti-
social orientation, social disadaptation (lack of
employment, material insecurity, housing and
domestic problems, family disadvantage, antiso-
cial influence of the environment, etc.), as well as
the level of his or her spiritual development.

While expressing the attitude to the above-
mentioned position, it is appropriate to note that
it is not devoid of logic, since the mentioned char-
acteristics of the socio-psychological criterion
fully comply with the characteristics of a wider
group of information describing the person who
committed a criminal offense or socially danger-
ous act (for example, this includes the infor-
mation specified in part 3 of Article 501 of the
CPC of Ukraine: previous criminal record, the fact
of committing a criminal offense for which the
person was released from liability or punishment,
the fact of applying coercive medical measures to
the person, etc.) It is also worth noting that the
general principles of applying coercive medical
measures are not limited to the three criteria
mentioned above. The analysis of scientific litera-
ture and interpretations of the highest court
shows that the application of coercive medical
measures provided for in paragraphs 2-5 of Arti-
cle 94 of the CC of Ukraine depends on the pres-
ence of insanity or limited sanity. Thus, insane
and partially sane persons cannot be subjected to
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the same coercive medical measures provided for
in paragraphs 3-5 of Article 94 of the CC of
Ukraine based on medical criteria. Due to the fact
that the provision of compulsory outpatient psy-
chiatric care is applied to persons with mental
disorders, the presence of which is a criterion for
limited sanity (part 1 of Article 20, part 2 of Arti-
cle 94 of the CC of Ukraine), courts should take
into account that only this type of coercive medi-
cal measures can be applied to persons recog-
nized as having limited sanity, if necessary. The
peculiarity of this psychiatric care is that it is pro-
vided to convicted persons on a limited basis un-
der a compulsory order simultaneously with serv-
ing a sentence imposed by a court verdict (Mesb-
HUK Ta iH., 2018, c. 277; Jxyxa Ta iH., 2017,
c. 223; bepi, 2017, c. 162). Therefore, we tend to
believe that the court applies one of the coercive
medical measures provided for by law, taking into
account the state of insanity or limited sanity of
the person, especially when it comes to deciding
whether to apply these means of influence to mi-
nors ([pungent, boanapyk, 2014). At the same
time, if it is a case of limited sanity, then, accord-
ing to S. 0. Beklemishchev (2017, c. 158), when
deciding on the appointment of compulsory out-
patient psychiatric care, special attention should
be paid to the "positive prognosis" of doctors, that
is, the possibility of a mental disorder of limited
sanity in the future to acquire a more complex
form and depth, which will indicate an increased
social danger of such a person. It is relevant to
note that some researchers substantiate the posi-
tion that it is generally unlawful to apply any type
of coercive medical measures to persons of lim-
ited sanity. In particular, it is noted that the sub-
stantive description of the mental activity of a
person in a state of so-called limited sanity does
not give grounds to state that he or she is de-
prived of the ability to adequately realize the sur-
rounding reality, his or her mental state and be-
haviour. On the contrary, since it is a type of
sanity, a person in this state has the ability to ex-
ercise conscious and volitional control over his or
her behaviour. In such circumstances, taking into
account international principles of involuntary
psychiatric care, a person should be able to decide
of his or her own free will whether to seek psy-
chiatric care (Bypain, 2011, c. 20; Kaniwes, 2007).
However, this position requires further scientific
reflection, since it is unlikely that compulsory
psychiatric care, taking into account the relevant
international principles, can depend on the ability
to decide whether to seek psychiatric care of
one's own free will. In other words, the term
“compulsory provision of psychiatric care” indi-
cates that a person of limited sanity is forced to
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undergo treatment by the authorized bodies. If it
is the right of such a person to seek psychiatric
care, then it is obvious that this care is not coer-
cive.

Consequently, it can be stated that the gen-
eral principles of application of a certain type of
coercive medical measures are the following cri-
teria: 1) medical (nature and severity of the dis-
ease); 2) legal (severity of the act committed, the
state of insanity or limited sanity of the person);
3) social and psychological (degree of danger of
the mentally ill person to oneself or other persons
and other information characterizing the social
danger of the mentally ill person, i.e. a wide range
of information that allows characterizing the
mentally ill person who committed a criminal of-
fense or socially dangerous act). The said position
to some extent clarifies the opinion previously
expressed regarding the quantitative composition
of the criteria for the general principles of appli-
cation of coercive medical measures (flmenko,
2014, c. 250). The last socio-psychological criteri-
on is the one that not only influences the choice of
a certain type of coercive medical measure, but is
actually decisive for the question of applying any
such coercive means of influence, since these
means can be used only against persons who are
socially dangerous (part 4 of Article 503 of the
CPC of Ukraine). Therefore, the determining place
of the social danger of a mentally ill person in the
mechanism of application of any coercive medical
measure should lead to the following logical con-
clusion: coercive medical measures are not ap-
plied to persons who have mental disorders and
have committed a socially dangerous act, but have
lost their social danger at the time of the case
consideration. The public danger of an insane or
partially sane person has an objective expression
(objective character), since it is primarily deter-
mined by the type (kind) of mental illness and the
severity of the mental disorder or disease
(bexknemimes, 2017, c. 178).

At the same time, we are inclined to support
those scholars who emphasize that the content of
the provisions of Part 4 of Article 94 of the CC of
Ukraine raises objections from the standpoint of
their compliance with Part 4 of Article 503 of the
CPC of Ukraine, and therefore, hospitalization in a
psychiatric institution with enhanced care cannot
be applied to a person who, by his or her mental
state, does not pose a threat to society, i.e. is not
socially dangerous (I'aeBuii, 2013, c. 20). It should
also be noted here that the risk of a patient com-
mitting a criminal offense or a socially dangerous
act necessary to decide whether to apply one of
the types of coercive medical measures provided
for by law is assessed using a risk evaluation scale
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in a special mental health care facility?. In particu-
lar, the most widely used risk assessment tool,
HCR-20 Version 3, is designed to measure the risk
of violence among mentally unstable offenders.
Moreover, it works equally well with non-
mentally stable offenders. It includes three sub-
scales: “Historical Factors” (10 items), “Clinical
Factors” (5 items), and “Risk Management Fac-
tors” (items), consisting of 20 items, each rated on
a scale from 0 to 2 (fkoBenp, 2014, c. 102). How-
ever, the analysis of the studies on the procedural
activities of the prosecutor in criminal proceed-
ings on the application of coercive medical
measures shows that among the reasons for re-
turning the prosecutor’s requests for the applica-
tion of coercive medical measures, the main one is
the uncertainty of the specific coercive medical
measure proposed for application by the court,
taking into account the general principles of their
selection (74 %). Therefore, in the relevant re-
quest, the prosecutor must make sure that it is
necessary to apply coercive medical measures to
the person, propose a specific type of such
measures, and determine whether it is possible to
ensure the participation of the person who com-
mitted a socially dangerous act in the court pro-
ceedings for health reasons. (Tkay, 2021, c. 150).

In this regard, we understand that the gen-
eral principles of application of coercive medical
measures may be represented by the following
possible provisions. Thus, the court applies for an
indefinite period one of the coercive medical
measures provided for by the CC of Ukraine, tak-
ing into account the nature and severity of the act,
the state of insanity or limited sanity of the per-
son, the nature and severity of the disease, the
degree of danger of the mentally ill person to one-
self or other persons, as well as other information
about the person who committed the criminal
offense or socially dangerous act, and the provi-
sions of the CC of Ukraine. Each of these criteria
has its own impact on the choice of a particular
type of coercive medical measure, and each of
them must be independently established and
evaluated by the court.

It is worth noting that the draft of the new CC of
Ukraine presents coercive medical measures as
compulsory medical care, which is a type of security

1 [Ipo 3aTBepmxeHHs [IpaBuJ 3acToCyBaHHS
NPHYMYCOBUX 3aX0ZiB MeJJUYHOI'0 XapaKTepy B cre-
LiaJIbHOMY 3aKJaZi 3 HaZlaHHA ICUXIaTPU4HOI J0-
nomorn : Hakaz MO3 VYkpainu Bix 31.08.2017
Ne 992 // B/l «3akoHoaBCTBO YKpaiHu» / BP Ykpai-
Hu. URL: https://zakon.rada.gov.ua/laws/show/
z1408-17 (Accessed 14 December 2022).
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measures. Art. 3.6.2 of the draft CC of Ukraine
separately declares the general rules for the ap-
plication of security measures, which can only be
supported: one or more security measures may
be applied to a person who has committed an act
under the CC of Ukraine, regardless of the pun-
ishment (part 1); security measures are applied
by the court taking into account the criminal law
qualification of the act committed by the person,
information about the person and in accordance
with the rules provided for in the articles of this
Section (part 2).

According to Part 2 of Article 3.6.3 of the
draft CC of Ukraine, when determining the type of
coercive psychiatric care (outpatient psychiatric
care or placement in an institution providing in-
patient psychiatric care) for a person who has
committed an unlawful act, the court, in addition
to the information specified in Part 2 of Arti-
cle 3.6.2 of this Code, takes into account his or her
mental state and the probability of committing a
new unlawful act.

According to Art. 3.6.4 of the draft CC of
Ukraine, compulsory psychiatric care may be ap-
plied to a person who: 1) is declared insane;
2) after committing a criminal offense, due to a
mental disorder, is unable to serve his or her sen-
tence; 3) is declared by a court to be of limited
capacity. The period during which a person was
placed in an inpatient psychiatric care facility
(this applies to insane persons and persons whose
state of insanity arose after committing a criminal
offense) is counted towards the term of the sen-
tence at the rate of one day in an inpatient psy-
chiatric care facility for one day of imprisonment
for a certain period or arrest.

A systematic analysis of the above provisions
of the draft new CC of Ukraine allows us to con-
clude that, firstly, in contrast to the current crimi-
nal law, the general principles (rules) for the use
of coercive medical care in the draft new criminal
law are defined in a separate article. Secondly,
when determining one of the two types of coer-
cive medical care, the court should be guided by
the following criteria: to take into account the
criminal law qualification of the act, information
about the person who committed it, in particular
his or her mental state and the probability of
committing a new illegal act. The above criteria
for determining coercive medical care in the draft
new CC of Ukraine are to some extent similar to
those possible criteria that, in our opinion, could
meet a separate regulatory definition in the cur-
rent criminal legislation of Ukraine. This demon-
strates that the study of the general principles of
application of coercive medical measures and the
development of scientifically sound recommenda-
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tions aimed at improving the regulatory certainty
in criminal law of the criteria which the court
should be guided by when choosing one of their
types, based on scientific research in various for-
mats, is undoubtedly a relevant and timely area of
scientific research and is at the same time inter-
esting not only from a theoretical but also from a
practical point of view.

CONCLUSIONS. The application of coercive
medical measures results in the court's activity,
which consists in making a decision in the form
prescribed by law to determine one of the coer-
cive medical measures provided for by the CC of
Ukraine, to extend its implementation or to re-
place it with another based on the established and
assessed circumstances of the criminal proceed-
ings and guided by the right of judicial discretion.

Personalization of coercive medical measures
is the specification of the type of coercive medical
measure when it is chosen in relation to an insane
or partially sane person, its continuation or re-
placement with another depending on the charac-
teristics of the socially dangerous act or criminal
offense committed and the person who commit-
ted it.

The general principles of application of coer-
cive medical measures should be understood as
those criteria established by law that should
guide the court when choosing one of the coercive
medical measures provided for by the CC of
Ukraine in each criminal proceeding, extending its
implementation or replacing one with another.

One of the shortcomings of the regulatory
certainty of the general principles of application
of coercive medical measures at the stage of mak-
ing or executing a court decision is that the cur-
rent criminal legislation of Ukraine does not con-
tain an article that would separately enshrine
such general principles or rules. At the same time,
part 1 of Article 94 of the CC of Ukraine, which is
called “Types of coercive measures of a medical
nature”, still indicates their certain “presence” in
the law. The issue that requires further scientific
reflection, at least in view of the provisions of the
law that are currently in force, is the definition of
a list of criteria that should guide the court in
choosing one of these coercive measures, extend-
ing its implementation or replacing one with an-
other. In this regard, we believe that in the cur-
rent criminal legislation of Ukraine, the general
principles of application of coercive medical
measures could be represented by the following
possible provisions: the court applies for an indef-
inite period one of the coercive medical measures
provided for by the CC of Ukraine, taking into ac-
count the nature and severity of the act, the state of
insanity or limited sanity of the person, the nature
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and severity of the disease, the degree of danger To a certain extent, they only complement and, at
of the mentally ill person to oneself or other per- the same time, in some aspects detail the key cri-
sons, as well as other information about the per- teria for the general rules of application of such
son who committed the criminal offense or social-  coercive criminal legal measures defined in the
ly dangerous act and the provisions of this Code. relevant articles of the draft new CC of Ukraine.
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OBLIVE HAYAJIA IPUMEHEHUA TPUHY AUTEJIbHBIX MEP MEJULIUHCKOTI'O
XAPAKTEPA: IIOHATHUE U OCHOBHBIE KPUTEPHUHU

CraTba NOCBslLIleHa UCCIeJOBaHUIO OOIMX Hadyas MPUMeHeHUs NPUHYAUTEebHbIX Mep MeJu-
IIMHCKOT0 XapakTepa 1 GopMy/IMPOBKe HAa 3TOM OCHOBaHHH COGCTBEHHBIX 060061AIOLINX BBIBO-
JI0B, HaIllpaBJIEHHBIX HA Jia/IbHeMIlIee pa3BUTHE HAy4yHOIo Npe/cTaBJeHus 00 UHUBUAyaln3a-
[[UM TaKUX NPUHYAUTENbHBIX Mep YIoJIOBHO-IPAaBOBOr0 BO3/ENCTBUSA U yCOBEPLIEHCTBOBAHUSA
NPAaKTUKU MX MPaBONpHMMeEHEHHUsl BC/IeJCTBUE COOJIOJIeHUsl CyJlaMU OTZAe/bHbIX NMPaBUJ WU
kpuTepueB. OTMeUY€eHO, YTO OJHUM U3 HeJJOCTaTKOB HOPMATHBHOUN oNpejie/IeHHOCTH OOLMX
Haya/ NpUMeHeHUsl NPUHYJUTENbHbIX Mep MeJULMHCKOI0 XapakTepa SIBJSeTC TO, YTO B
JefCTBYIOLEM yTOJOBHOM 3aKOHOJATe/NbCTBE YKpaWHBbI OTCYTCTBYeT CTaTbhf, KOTOpas OT-
JleJIbHO 3aKpeIisiia Obl Takue oblive KPUTepUH WM NpaBuia. [lpessioxkeHO aBTOpPCKoe
olpejieJieHNe MTOHATHSA 06X Hava/l NPUMEHEHUS IPUHYAUTEIbHBIX Mep MEAUIIMHCKOTO Xa-
pakKTepa, a Takke UX HOPMaTHUBHOe OIpeJieJieHHe B OT/ieJIbHOM CTaTbe JIeHCTBYIOLIEro yro-
JIOBHOT'O 3aKOHO/]aTe/IbCTBA Y KPAHHBI.

Karwuessvie caoea: undusudyanuszayus, npuHydumesavHvle Mepbl MeOUYUHCKO20 Xapakmepa,
so3delicmaue, o6wue Ha4aa, usbpaHue mep MedUYUHCKO20 Xapakmepa, usmeHeHue Mep medu-
YUHCKO20 Xapakmepa.
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3AT'AJIBHI 3ACAZIU 3ACTOCYBAHHA IIPUMYCOBHUX 3AX0A1B MEAUYHOTI'O
XAPAKTEPY: IOHATTSA ¥ OCHOBHI KPUTEPI{

CTaTTIO NPUCBAYEHO AOCIIPKEHHIO 3ara/lbHUX 3acaji 3aCTOCYBaHHA NPUMYCOBHUX 3aX0/liB Me-
JUYHOTO XapakTepy Ta $OpPMYJIOBAaHHIO Ha L OCHOBi BJIACHUX y3arajJbHEHUX BHCHOBKIB,
CIPSAMOBAaHMX Ha NOAAJIBLIMKA PO3BUTOK HAYKOBOI'O PO3YMIHHA NepCcoHali3alil TaKuX NpyUMy-
COBUX 3ac06iB KPUMiHa/IbHO-IPAaBOBOT'O BILJIMBY Ta BJ,0CKOHAJ/IEHHS] IPAaKTUKH iX 3aCTOCYBaH-
HA 4epes3 JOTPUMaHHA CyZaMHU MEeBHUX NPaBUJ YU KPUTepiiB. 3a3Ha4eHo, 10 3aCTOCYBaHHA
IPUMYCOBUX 3aX0/liB MeJJUYHOI0 XapaKTepy NepeAbavyae AigIbHICTb Cyy, IKa MOJIATA€E B yX-
BaJIeHH] pillleHHs B NepeA6adeHid 3aKkoHOM QopMi PO NMpHHAYEHHS OJHOTO 3 MPUMYCOBHX
3axX0/liB MeIMYHOTO XapaKTepy, nepesbadeHNx KpruMiHaibHUM KOZIeKCOM YKpaiHH, HOro npo-
JIOBXKeHHsI ab0 3aMiHy OJHOTO Ha iHIIMW Ha MiACTaBi BCTAHOBJIEHHUX Ta OOI'PYHTOBAHHUX 06-
CTaBUH KPUMIiHaJILHOTO NPOBA/PKEHHA Ta MpaBa Cy[0BOi JUCKpeLil. BctaHOBJIeHO, 1110 OAHUM
i3 HeZOJIIKIB HOPMATHUBHOI BU3HAYEHOCTI 3araJbHUX 3aca/i 3aCTOCYBAHHA NIPUMYCOBUX 3aX0-
JiB MeIJMYHOI'0 XapaKTepy € BiICYTHICTb Y YUHHOMY KPUMiHaJIbHOMY 3aKOHOZABCTBI YKpaiHu
CTaTTi, IKa 6 OKpeMo 3aKpinJioBaja Taki 3arajbHi 3acaJju 4M NpaBua. Y 3B’13Ky 3 LIUM BUCY-
HYTO HayKOBY TiNOTe3y Mpo Te, L0 3arajbHi 3acaZjd 3aCTOCYyBaHHS NPHUMYCOBUX 3aXO/AIB Me-
JWYHOTO XapaKTepy B YUHHOMY KpPUMiHa/JIbHOMY 3aKOHO/JABCTBI YKpaiHU MOXYTb 6y TH Npej-
CTaBJIeHi TaKUMU MOXUJIMBUMHU MOJIOKeHHSAMHU. Tak, «cyJ; 3acTOCOBYE 6e3CTPOKOBO OZUH i3
IIPUMYCOBUX 3ax0/iB MeJIMYHOI0 XapaKTepy, epej6aueHux UM KozekcoM, 3 ypaxyBaHHAM
XapaKTepy i TAXKKOCTI BAMHEHOTO JisIHHA, CTaHy HeoCyJHOCTi a0 0OMexeHOol 0CyJHOCTi oco-
64, XapaKTepy i TAMKKOCTI 3aXBOPIOBaHHS, CTyNeHs He6e3MeYHOCT] ICUXiYHOXBOPOTo AJ1s cebe
Yy {HIIUX 0Ci6, a TAKOX IHIIMX AAaHUX PO 0CO0Y, IKa BYMHMWI/IA KPUMiHaA/IbHe NIPaBONOpYIIeH-
Hf abo cycnisibHO HebGe3neyHe AisiHHA, Ta NoJoXeHb 1boro Kogekcy». HarosomeHo, 1110 BOHU
[IEBHOK MipOIo JiMllle JONOBHIOKTL I BOAHOYAC B OKPEMUX aclleKTax JeTalli3yloTh KIH04Y0Bi
KpuTepil 3araJbHUX NOpaBUJ 3acCTOCYBaHHSA TaKUX IPUMYCOBUX 3aco6iB KpHUMiHa/lIbHO-
MpaBOBOTrO BIIMBY, SIKi BU3HAYeHI y BiIMOBIJHUX CTATTAX NPOEKTY HOBOro KpumiHasbHOrO
KOJIeKCY.

Karouyosi caoea: nepcoHanizayisi npumycosux 3axodie medu4Ho20 xapakmepy, 3a2a/abHi 3acadu
3acmocy8aHHsl, 8UBIp NpuMycosux 3axodie Medu4Ho20 xapakmepy, 3MIHA NPUMYCOBUX 3aX00i8
Medu4HOo20 Xapakmepy.
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