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CONDITIONS FOR COMPENSATION FOR MORAL DAMAGE CAUSED
TO THE EMPLOYEE

As cases of violation of employees’ rights are becoming more and more frequent today, the
issue of bringing the employer or its authorised body to justice is becoming increasingly
relevant. One of the most effective ways to counteract this phenomenon is to compensate for
moral damages. That is why the purpose of the article is to determine the conditions and
grounds for bringing an employer to liability in the form of compensation for damage to an
employee, since this issue is the most pressing one. The following scientific methods were used
in the course of the study: monographic, formal and logical, legal and dogmatic, systemic and
structural, and the method of summarization.

It is established that compensation for non-pecuniary damage to an employee is possible
subject to certain statutory conditions which are common to liability in all cases of non-
pecuniary damage. Each of these conditions is examined in detail, namely: the fact of causing
(presence of) non-pecuniary damage; unlawfulness of the employer’s actions; existence of a
causal link between the employer’s unlawful act and the non-pecuniary damage caused to the
employee; and the employer's guilt. The author proves that non-pecuniary damage occurs if
the following grounds exist: the person and the perpetrator of the damage are in an
employment relationship; it arose as a result of a violation of labour rights by the employer; the
employee suffers moral losses in the form of emotional distress, and these negative changes
have led to the loss of normal life ties and require additional efforts from the employee to
organise his or her life.

It is proved that the most appropriate theory for resolving the issue of the presence or absence
of causation in the legal relations under consideration is the theory of direct and indirect
causation.

It is argued that since moral suffering always “accompanies” a violation of an employee’s legal
labour rights, the presumption of moral damages should be enshrined in law. Based on the
study of relevant sources and regulations, the author provides her own definition of the

concept of “employer’s guilt”.
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INTRODUCTION. Today, violations of work-
ers’ rights are becoming more frequent. It should
be noted that 75 % of respondents in the labor
market in Ukraine state that employers violate
their legal rights in various ways. Often the em-
ployer violates the right to leave (43 % of re-
spondents), to decent pay (42 %) and compensa-
tion in case of dismissal (37 %). A quarter of
respondents complain about problems with
providing additional benefits for employees (food,
mobile communications), financial compensation
in case of illness or partial disability (24 %), about
25 % - about violations of the right to training
and vocational training. Besides, employees are
outraged by the attitude towards them and the
illegal behavior of the employer. For example, the
chief often curses, violates the culture of commu-
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nication, treats disgracefully, sets unrealistic
deadlines for tasks, changes working conditions,
tries to force to work on weekends, etc. Another
typical indicator of the violation of working condi-
tions is that the workplace is not equipped in ac-
cordance with safety regulations. Some respond-
ents also note that the employer does not
formalize them or dismisses them illegally?.

1 75 % npaniBHUKIB B YKpaiHi TepmisATh mo-
pYyLIEHHSI TPYAOBUX IpaB - JoCHimkeHHs [/
06’eiHaHHA opraHizalid po60TO/ABI[iB B YKpaiHi.
27.05.2013. URL: http://www.ooru.org.ua/news/
56.75-pracivnikiv-v-ukraini-terplyat-porushennya-
trudovikh-prav---doslidzhennya.htm (accessed 3
April 2023).
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This trend is, clearly, a factor in negative so-
cial and legislative regression. That is why one of
the effective ways to counteract this phenome-
non, as well as a way to protect workers’ rights is
to compensate for moral damage.

PURPOSE AND OBJECTIVES OF THE
RESEARCH. Particularly relevant in terms of the
above stated issue, both from theoretical and
practical standpoint, is the problem of determin-
ing the conditions and grounds for bringing the
employer to justice in the form of compensation
for moral damage to the employee, which stipu-
lated the purpose of our study.

The goals of the Article are: 1) to identify the
conditions for compensation for moral damage to
the employee in general terms; 2) to justify the
fact of infliction of moral damage to the employee;
3) to characterize the features of illegal conduct of
the employer; 4) to consider scientific approaches
to the concept of causal link; 5) to offer the defini-
tion of the employer’s fault in the investigated
relations.

LITERATURE REVIEW. Unfortunately, this
topic has not been thoroughly studied in modern
Ukraine; currently, there are only two mono-
graphs on the issue of compensation for moral
damage caused in labor relations: by Cher-
nadchuk (2001) “Compensation for moral dam-
age in case of violation of labor rights and Soroka
“Compensation for moral damage resulting from
accidents and occupational diseases”.

The first one investigated the essence and the
concept of moral damage caused by the violation
of labor rights, conducted the classification of
moral damage, considered the standard for iden-
tifying the amount for its reimbursement. By
moral damage caused by the violation of labor
rights, the author understands losses of a non-
property nature that arose as a result of emotion-
al, mental or physical suffering caused by the vio-
lation of legal labor rights by illegal acts or omis-
sion on the part of the owner or the authorized
body, which lead to humiliation of professional
honor, dignity, labor reputation; damage to
health; disruption of normal life ties due to the
impossibility of extending active public life; viola-
tion of communication with surrounding people;
forced changes or restrictions in the choice of
employment, usual circle of communication and
other negative consequences.

The second one revealed theoretical and ap-
plied approaches to calculating the monetary
equivalent of moral damage caused by an employ-
ee as a result of an accident at work or an occupa-
tional disease; found out the essence of moral
damage caused under such circumstances; devel-
oped the methodology for determining the amount

of monetary compensation for moral damage; re-
vealed the peculiarities of the conditions for com-
pensation of moral damage caused to the employ-
ee as a consequence of an industrial accident or an
occupational disease; established the procedure
for collecting compensation for moral damage.

At the international level, this issue was con-
sidered by Behr (2003), who dedicated the re-
search, among other things, to sex discrimination
in employment. The author came to the conclu-
sion that this instrument meant to penalize dis-
crimination, must guarantee real and effective
judicial protection, have a real deterrent effect on
the employer, and must be adequate in relation to
the damage sustained. Consequently, a ceiling on
the amount of damages is not permitted.

Ron Carucci and Ludmila N. Praslova (2022)
state that moral injury can occur in many con-
texts, including the workplace. It can often be the
consequence of a discrepancy between the per-
son’s values and one’s actions, which result in
lasting psychological, physical, spiritual, behav-
ioral, and social harm. Psychological reactions
include feelings of grief, anger, anxiety, guilt,
shame, or disgust. Some individuals may experi-
ence a spiritual or existential crisis or even be-
come physically ill. Thus, the authors developed
some recommendations for the employers to
avoid infliction moral harm on their employees.

As one can see, just few works are devoted to
the issue of compensation for moral damage in
labor relations, especially in terms of identifying
the conditions for the onset of employer’s liability,
which led to the urgency of our research.

METHODOLOGY. A number of general scien-
tific and special methods have been applied for
the comprehensive disclosure of the objectives,
the achievement of the purpose of the Article and
the formulation of relevant conclusions. The basis
for the scientific research is the dialectical ap-
proach, which facilitated the in-depth study of the
phenomenon of compensation for moral damage
caused to the employee, to reveal the current
state of the problem under consideration.

The following scientific methods are also
used in the course of the research: Monographic
method is applied to examine the works by do-
mestic and foreign scholars, who considered vari-
ous aspects of moral damage.

Formal and logical approach was selected in
the process of critical examination of the current
labor legislation in matters related to the legal
regulation of proving and compensating for moral
damage caused to the employee.

Legal and dogmatic method makes it possible
to investigate the concepts of “moral suffering”,
“experience”, “loss of life ties”.
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System and structural method helps to de-
termine the conditions and grounds for holding
the employer liable in the form of compensation
for moral damage to the employee.

The method of summarization is used for the
formulation of the relevant conclusions.

RESULTS AND DISCUSSION. As Lahutina
(2014, c. 379) correctly points out, the methods of
protection of personal non-property labor rights
and interests of employees are the set of actions
applied by jurisdictional bodies, the authorized
person himself (herself) or his (her) representa-
tives (trade union, other representatives of em-
ployees) to cease and prevent violations of labor
legislation, restore of violated or disputed per-
sonal non-property labor rights and claim for
moral damage compensation.

Onishchenko and Gorash (2016, c. 100) add
that specific method of protection is chosen de-
pending on which labor right of the person has
been violated, the nature and scope of the offense,
the will of the authorized person, and other cir-
cumstances. Compensation for moral damage is
among the main tools for protecting the labor
rights of employees.

The issue of compensation for moral damage
to the employee in the labor law of Ukraine is
regulated by Art. 237-1 of the Labor Code of
Ukraine?, according to which compensation by
the owner or his (her) authorized body for moral
damage to the employee is made if the violation of
the legal rights of the latter led to moral suffering,
loss of normal life and require additional efforts
to organize his (her) life.

As we see from the provisions of this article,
compensation for moral damage to the employee
is possible in the presence of certain conditions
provided by law, which are common to liability in
all cases of moral damage: 1) the fact of causing
moral damage; 2) unlawful activities by the em-
ployer; 3) causation between the illegal practices
by the employer and the moral damage caused;
4) fault of the employer.

Thus, the first condition for compensation for
moral damage to the employee is the fact of its
infliction. In this regard, V. Chernadchuk (2001, c. 8)
notes that the infliction (presence) of moral dam-
age is the presence of negative changes in the
mental sphere of the employee due to awareness
of the violation of his (her) labor rights, which
causes him (her) mental, psychological or physi-

1 Koziekc 3aKkoHiB Mpo mpau YKpaiHu : 3aKoH
Ykpainu Big 10.12.1971 Ne 322-VIII // Basa gaHux
(BA1) «3akoHomaBcTBO YKpaiHu» / BepxoBHa Paja
(BP) Vkpainu. URL: https://zakon.rada.gov.ua/
laws/show/322-08 (accessed 3 April 2023).

cal suffering. Criteria to be followed in determin-
ing the occurrence of moral damage are human
values. On the one hand, these are the criteria that
determine the subjective feelings of the victim,
namely: honor, dignity, authority, his (her) repu-
tation. On the other hand, these are the criteria
that characterize the external manifestation of the
consequences of violation of labor rights, and it is
here that moral damage is manifested in violation
of the usual lifestyle of the employee, the real loss
of the employee’s ability to communicate proper-
ly with others caused by violation of his (her) la-
bor rights.

Moral damage shall be deemed to have been
caused if the person and the perpetrator of such
damage are in an employment relationship or
subject to labor law;

it arose as a result of violation of labor rights
by the employer;

the employee suffers moral losses in the form
of moral suffering, i.e. negative changes that occur
in his (her) mind due to awareness of the viola-
tion of his (her) labor rights, and these negative
changes have led to loss of normal life relation-
ships, and require additional efforts to organize
his (her) life. Let’s consider each of these points in
more detail.

The grounds for labor relations are legal,
concerted, conscious actions (legal acts) of the
employer and the person being hired (and some-
times its representative), which include their free
will and are aimed at establishing labor relations.

In most cases, the will of each of the parties
to the employment relationship is expressed in
the employment agreement. According to Art. 21
of the Labor Code of Ukraine employment agree-
ment is the agreement between the employee and
the owner of the enterprise, institution, organiza-
tion or his (her) authorized body or individual,
under which the employee undertakes to perform
the work specified in this agreement, and the
owner of the enterprise, institution, organization
or authorized body or individual commits to pay
the employee wages and provide working condi-
tions necessary for the performance of work pro-
vided by labor law, collective agreement and
agreement of the parties.

Legislation recognizes an employment agree-
ment as a universal basis for the establishment of
labor relations, which includes bilateral expres-
sion of the will: on the one hand - the person
hired, and on the other one - the employer: the
owner of the enterprise (company), institution,
organization, or the body authorized by him (her),
or an individual. An employment agreement is also
concluded when no employment documents were
issued, but the person was actually allowed to
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work (Part 4, Article 24 of the Labor Code of
Ukraine).

A special form of employment agreement is a
contract, in which its term, rights, obligations and
responsibilities of the parties (including material
ones), conditions of material support and organi-
zation of work of the employee, conditions of
termination, including early termination, may be
established by the contract. According to Part 2,
Art. 23 of the Labor Code, the contract is conclud-
ed in cases where the employment relationship
cannot be established indefinitely, taking into ac-
count the nature of future work, or the conditions
of its implementation, or the interests of the em-
ployee and in other cases provided by law. Con-
tract may be entered into either upon recruitment
or upon commencement. It shall enter into force
on the date of signature or on the date specified
by the parties to the contract and may be amend-
ed by written agreement of the parties.

In addition, the basis for labor relations may
be a civil contract. According to Art. 626 of the
Civil Code of Ukraine?, a contract is an agreement
of two or more parties aimed at establishing,
changing or terminating civil rights and obliga-
tions. It may be concluded in the form of a refit
contract (Chapter 61 of the Civil Code of Ukraine)
or service provision contract (Chapter 63 of the
Civil Code of Ukraine).

Thus, individuals can perform work on the
basis of both employment contract and civil law.
Proper application of a contract will protect
against misunderstandings, and in some cases
from labor disputes, especially with citizens who
perform work under refit contract or service pro-
vision contract, in particular, with regard to em-
ployment records, leave entitlements, bringing to
disciplinary and material liability, payment for
temporary incapacity for work (according to the
relevant certificate), payment of surcharges, al-
lowances, bonuses, etc. It is important to remem-
ber that an employment contract is concluded
between an employee and an employer, and any
legal or natural person can be a party to a civil
contract (Moskina, llIBens, 2020).

Consequently, both employment agreement
and civil law agreement are a confirmation that
the employment relationship has arisen between
the parties.

Another fact that proves that moral damage
was caused is the moral loss of the employee in
the form of moral suffering, i.e. negative changes

1 [luBiIbHUM KoJieKC YKpaiHU : 3aKoH YKpaiHu
Bixm 16.01.2003 Ne 435-1V // B/] «3ak0oHOAaBCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/435-15 (accessed 3 April 2023).

that occur in his (her) mind due to awareness of
the violation of his (her) labor rights, and these
negative changes led to loss of normal life ties,
and require the employee to make extra efforts to
organize their lives.

Defining moral damage through suffering
means that it must be reflected in the mind of the
affected person and be the reason for negative
mental consequences. They are the determina-
tives of moral damage.

V. Chernadchuk (2001, c. 7) claims that since
moral damage is defined as physical or moral suf-
fering, it is obvious that the word “suffering” is
used as a key. The term “suffering” means that the
wrongful acts of the perpetrator must be reflected
in the mind of the victim in the form of feelings
(physical suffering) and imagination (moral suf-
fering) and cause certain mental reaction. The
author considers the concept of “experience” the
closest one to the concept of “moral suffering”.
The content of the experience may be fear, shame,
humiliation and other unfavorable mental state of
the employee.

Loss of life ties means the impossibility of
continuing an active social life, breaking relation-
ships with other people, relatives, colleagues, loss
of source of earnings (sometimes - single one),
deprivation of certain life prospects, such as
work, career growth, etc.

“Moral suffering” and “loss of life ties” are
used in the definition as one-order elements of
moral damage, rather than as subordinate and
interconnected ones; the loss of normal life ties is
not caused by moral suffering and, conversely,
moral suffering is not caused by loss of normal
vital connections, and both elements are caused
by violation of the legal rights of the employee.
And not all loss of normal life connections can be
brought under the concept of moral damage, but
only those that require additional effort from the
employee to organize his (her) life (XytopsH,
2002, c. 190).

The second condition for compensation for
moral damage to the employee is the illegal con-
duct of the employer. Thus, the employer has an
active (committing certain actions provided by
current labor legislation) and passive duty (not to
violate the labor rights of employees). In accord-
ance with the provisions of Art. 237-1 of the La-
bor Code illegality of actions of the employer lies
in failure to perform the duties concerning
maintenance of lawful labor rights of the worker,
and in violation of lawful labor rights of the work-
er if this infringement leads to mental or physical
sufferings of the latter.

Besides, labor law contains rules that give
participants in labor relations the opportunity to

181



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 2 (89)

settle their relations by concluding an employ-
ment agreement. Therefore, the conduct of the
employer for failure to comply with legal obliga-
tions provided by labor legislation or the terms of
the employment contract can be considered illegal.

According to Khutorian (2002, c. 185), such
conduct is considered illegal (act or omission of
the employer, in which he (she) fails or improper-
ly performs the duties, imposed on him (her) by
the Labor Code, collective and employment
agreement. The illegal act is that the employer
commits prohibited by labor law or contract ac-
tion, as a result of which property or moral dam-
age is caused.

Sereda (2004) argues that moral damage can
be caused both by illegal actions (act or omission)
and legal ones, but the right to compensation
arises only in cases where it is caused by illegal
actions.

The third condition for liability for moral
damage to an employee is the existence of a caus-
al link between the wrongful act and moral dam-
age caused. A wrongfull act on the part of the em-
ployer - a failure to fulfill his (her) obligations to
ensure the legal labor rights of the employee or
violation of the legal labor rights of the employee -
has to deal with consequences of causing moral
damage to the latter, i.e. lead to moral suffering,
loss of normal life or extra efforts for organizing
everyday life. The existence of a causal link be-
tween an illegal act and moral harm suggests that
illegal act should be a necessary condition for the
occurrence of negative consequences in the form
of physical or moral suffering.

In our opinion, the theory of direct and indi-
rect causation is the most acceptable from both
theoretical and practical standpoints for solving
the question of the presence or absence of causa-
tion. This theory is based on two main proposi-
tions derived from the philosophical doctrine of
causality. Firstly, causality is an objective connec-
tion between phenomena that exists inde-
pendently of our consciousness. Therefore, it is
not correct to be guided by the offender’s ability
or degree of prediction of the harmful result when
deciding on the issue of causation. The possibility
of predicting damages is subjective one and is
relevant only in deciding the guilt of the offender,
but not the causal link. Secondly, cause and result,
as such, are relevant only to each individual case.
Unlawful conduct of a person is the cause of
harmful consequences only when it is directly
(directly) connected with them. An indirect con-
nection between illegal behavior and conse-
quences means that such behavior lies outside the
specific case, and therefore - outside the legally
significant causal relationship.

The procedure for proving the presence of
moral damage and the reasonable connection is
quite problematic; consequently, it may be diffi-
cult for the employee to gather proper eviden-
tiary basis to confirm these facts.

According to court practice, the argumenta-
tion of moral damage and the formation of the
evidence base rest with the employee, who must
prove in court all available and relevant evidence
of moral damage. Evidence may be any data that
proves the relationship between the violation of
legal labor rights and the confirmation of the fact
of suffering and changes in lifestyle. However, the
absence of an integrated method for identifying
moral damage complicates this process both for
workers and legal counsels and judges consider-
ing such cases (I[losimyxk, 2020).

Some legal practitioners argue that today
most labor courts actually apply the presumption
of moral damage, which is that a violation of the
rule in itself entails the possibility to seek com-
pensation for moral damage (IlleBuyk, 2020).

The presumption of moral damage means
that the court must assume that the victim is suf-
fering, unless the contrary is proven. Due to the
fact that the commission of any offense is accom-
panied by the infliction of moral damage, the af-
fected person does not have to prove the fact of
its existence, but only has to justify the claimed
amount of compensation (ITanyenko, 2019, c. 17).

This view is supported by Romovska (2005,
c. 42-43), who states that moral harm should be
considered a constant companion of any illegal
behavior against an individual, so the fact of
non-pecuniary damage does not need to be
proved: it is apparent as soon as misconduct is
demonstrated.

We fully agree with these views of scientists
and believe that moral suffering is an indispensa-
ble companion of wrongdoing against the person.
In the legal relationship under consideration, the
employee may experience both physical and men-
tal suffering. Thus, in the event of an accident at
work, the victim partially or completely loses his
(her) working capacity, which makes it impossi-
ble or significantly complicates the possibility to
work in the future; there is a need for lifetime
therapy and relevant constraints, which excludes
the possibility to work properly and demands
complementary efforts to arrange the lifestyle,
complicates communication with family members
and other people.

When there is illegal dismissal or systematic
humiliation on the part of the employer, the per-
son is in a state of constant stress and anxiety for
his (her) future and for the future of his (her) rel-
atives, especially if the work was the only source
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of income in the family. He (she) is worried about
her business reputation, honor, professional dig-
nity, as well as the attitude of colleagues and com-
rades because of the current situation. As a result,
the victim becomes depressed, tense, nervous; he
(she) may lose sleep and appetite, which in turn
can provoke mental disorders, depression, exac-
erbation of chronic or new diseases, cravings for
alcohol, psychotropic or even narcotic drugs.

As we can see, moral suffering is always “ac-
companied” by violations of the employee’s legal
labor rights, and therefore the presumption of mor-
al damage to the latter should be enshrined in law.

At the same time, unfortunately, we are com-
pelled to note the erroneous assertion of legal
practitioners on the application of the presump-
tion of moral damage in labor disputes by courts,
because Ukrainian law does not enshrine this
principle; the claim for compensation for moral
damage should state what is the nature of the
damage, what wrongful acts or omissions have
caused it to the plaintiff, on what grounds he (she)
based his (her) determination of the amount of
damage and what evidence support this.

The last, the fourth condition of compensa-
tion for moral damage to the employee - the fault
of the employer - is not explicitly mentioned
among the legal facts within the legal structure,
which is which is the basis for the relevant legal
relations. However, the provisions of Art. 237-1
do not specify the opposite (i.e., that moral dam-
age is compensated regardless of the fault of the
owner or his (her) authorized body). Since
Ukrainian legislation enshrines that, in resolving
the dispute for compensation for moral damage, it
is mandatory to clarify existence of such damage,
illegality of the perpetrator’s action, existence of
causal link between damage and illegal action of
the perpetrator and guilt of the latter in it causing,
in our opinion, the fault of the employer is to be
established, because it determines the nature and
severity of his (her) wrongful action.

However, as noted by some scholars (Po-
TaHb, 3y6, ConiH, 2008, c. 576; ba6enko, 2019,
c. 99), subject to Part 2, Art. 237-1 of the Labor
Code (“the procedure for compensation for non-
pecuniary damage is determined by law”) it
should be concluded that the issue of fault should
be resolved by special legislation, which may rec-
ognize it as a mandatory or optional element of
legal basis of legal relations for compensation of
moral damage. So far, this issue has not been spe-
cifically resolved, it should be concluded that the
law does not prevent the recovery of moral dam-
age from the owner in the absence of his (her)
fault, if there are legal facts that justify the own-
er’s obligation to compensate for moral damage.

We agree with Chernadchuk’s (2001, c. 9)
statement that the fault of the owner or his (her)
authorized body is not only a mandatory subjec-
tive feature, but also an important social category,
the content of which determines the nature and
severity of illegal actions of the owner or his (her)
authorized body. Consciousness and will are to
some extent determined by the external envi-
ronment and its objective conditions, but this de-
pendence does not determine the antisocial be-
havior of the owner or his (her) authorized body.
Consciousness and will play the main role, and it
is they who determine the character and form of
behavior in each case. Therefore, when establish-
ing fault, we must proceed from its objective ex-
istence in reality.

Labor law does not contain a definition of
guilt. Therefore, judges use the definition of guilt
set out in Art. Art. 23-25 of the Criminal Code of
Ukraine? taking into account features of labor law
relations.

According to Art. 23 of the Criminal Code of
Ukraine, fault is the mental attitude of the person
to the act or omission and its consequences, ex-
pressed in the form of intent or negligence.

Khutorian (2002, c. 9) provides her own defi-
nition of guilt in labor law. Thus, in her opinion, the
guilt of the parties to the employment relationship
can be defined as a mental attitude to an illegal act
or omission, which lies in failure or improper per-
formance of their duties and its consequences, ex-
pressed in the form of intent or negligence.

According to V. Chernadchuk’s (2001, c. 9)
research, the owner’s guilt is his (her) mental atti-
tude to the violation of the employee’s labor
rights, which can manifest itself in the forms of
intent, negligence (simple and rude), as well as
lack of education and ignorance.

It will be recalled that the law distinguishes
between two types of intent: direct and indirect
ones. Guilt in the form of intent is characterized
by the fact that the person who caused the dam-
age is aware of the illegality of his (her) actions,
anticipates their harmful consequences, wants or
is indifferent to their occurrence. Consciousness
and foresight are intellectual features of an intent,
and desire or conscious assumption of conse-
quences are its volitional features.

Careless guilt in civil (and, consequently, in
labor) law is traditionally divided into simple neg-
ligence and rude negligence. Simple carelessness

1 KpuMiHa/ibHUM KoJleKC YKpaiHu : 3aKOH YK-
painu Bim 05.04.2001 Ne 2341-1I1 // B/l «3akoHo-
JaBcTBO YkpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/2341-14 (accessed 3
April 2023).
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is understood as the attitude of a person to his
(her) behavior, when he (she) did not anticipate
and did not want the consequences that actually
occurred, although, based on specific circum-
stances, objectively could and was obliged to an-
ticipate them. Rude negligence occurs when a
person did not want the occurrence of adverse
consequences, but anticipated them and was in-
different to them or tried to avoid them with con-
fidence. That is, it is such an act, the unreasona-
bleness of which is obvious (3aika, 2005, c. 94).

As for ignorance, this form of guilt is not de-
fined in Ukrainian law. Bobrova (bo6posa Ta iH.,
2001, c. 516) advocated the need to consolidate
ignorance (in which the subject does not identify
in his (her) actions the necessary knowledge re-
quired by him (her)) as a form of negligence in
civil law and defined its psychological mechanism
in that the person is aware of his (her) lack of
preparation for the chosen activities and cannot
predict the negative consequences due to his
(her) incompetence.

Based on the above, we offer our own defini-
tion of the guilt of the employer. It is the mental
attitude of the employer to the violation of the
legal rights of the employee and its consequences,
expressed in the form of intent (direct or indirect)
or negligence (simple or rude).

CONCLUSIONS. Thus, the conditions of liabil-
ity of the employer for moral damage caused to
the employee should include:

the fact of causing (presence) of moral dam-
age. Moral damage shall be deemed to have been

caused if the person and the perpetrator of such
damage are in an employment relationship or
subject to labor law; it arose as a result of viola-
tion of labor rights by the employer; the employ-
ee suffers moral losses in the form of moral suf-
fering, i.e. negative changes that occur in his
(her) mind due to awareness of the violation of
his (her) labor rights, and these negative chang-
es have led to loss of normal life relationships,
and require additional efforts to organize his
(her) life;

illegal behavior of the employer. The illegali-
ty of the employer’s actions lies in his (her) failure
to fulfill his (her) obligations to ensure the legal
labor rights of the employee, as well as in viola-
tion of the legal labor rights of the employee, if
this violation leads to mental, mental or physical
suffering of the latter;

causal link between illegal act or omission of
the employer and moral damage to the employee.
An illegal action on the part of the employer -
failure to fulfill his (her) obligations to ensure the
legal labor rights of the employee or violation of
the legal labor rights of the employee - shall re-
sult in moral damage to the latter, i.e. lead to mor-
al suffering, loss of normal life or extra efforts to
organize usual lifestyle;

guilt of the employer. It is the mental attitude
of the employer to the violation of the legal rights
of the employee and its consequences, expressed
in the form of intent (direct or indirect) or negli-
gence (simple or rude).
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YMOBHU BIAIIKOAYBAHHA MOPAJIbHOI HIKOAU, 3AHO,Z[IHHO'I'
IMPAIIIBHUKOBI

OCKiZIbKM CbOTOJIHI Aeflasi yacTillle TPamJsoTbCd BUMAJKWA MOPYLIEHHs NMpaB NpaliBHUKIB,
MATAHHSA IPUTSATHEHHS PO60TO/IaBIsA a60 YIIOBHOBAXKEHOT'0 HUM OpraHy 0 BiAmoBigaibHOCTI
CTae Bce Gibl akTyabHUM. OHUM i3 Ai€EBUX LUIAXIB MPOTHJIl I[bOMY SIBUINY € BiAmkomy-
BaHHSl MOpaJibHOI mKoAu. CaMe TOMY MeTOI CTaTTi € BU3HAYeHHS YMOB | NiJiCTaB NPUTAT-
HeHHs1 pob0TOoAaBL [0 BiJINOBiAaNbHOCTI Y BUIJIAA] BifIIKOAYBaHHSA IIKOAW NMpPaLiBHUKOBI,
OCKIJIBKY 1Sl Tpo6JieMa € Halbi/IbIl HarajabHOW. Y X041 AOC/Ti/pKeHHS] BUKOPUCTAaHO TaKi Hay-
KOBi MeToJu: MOHOTrpadiyHUH, [liaIleKTUIHUH, JOrMAaTUYHO-IIPABOBUH, CUCTEMHO-CTPYKTYP-
HUH, MeTO/], y3araJibHeHHs.

BcTraHoBJieHO, 1110 BifjlIKOAyBaHHS MOPAJIbHOI IIKOAX MPAaliBHUKOBI MOXJIMBE 3a HassBHOCTI
NEeBHUX Nepei6adyeHUX 3aKOHO/JaBCTBOM YMOB, fIKi € 3araJibHUMM /1151 HACTaHHS Bi/[TOBi/jab-
HOCTI B yCiX BUIIaZKaxX 3alOfisHHA MOpPa/bHOI WKOAHU. [leTa/IbHO pO3IJISHYTO KOXHY i3 LUX
YMOB, a caMe: GpaKT 3anoAisiHHA (HasiBHICTb) MOpaibHOI IKOW; IPOTUIIPABHICTD Jii po60TO-
JaBIIsl; HASIBHICTb TPUYUHHOTO 3B’I3Ky MiXK IPOTHUITPABHUM JIisTHHSAM pO60TOAABI i 3amo/is-
HOIO NMPaIiBHUKY MOPAJIbHOI IKO/0K0; BUHA Po60TO/aBIs. JloBeleHO, 1[0 MOopaJibHa IIKO/[a
Ma€ Miclle 3a HAABHOCTI TAKUX MiJICTaB: 0coba i 3ano/ir0Bay MKOAM NepeOyBaoTh ¥ TPYAOBUX
MPaBOBIHOCHHAX; BOHA BUHUKJ/IA BHAC/IIIOK MOPYIIEHHS TPYAOBHUX MpaB i3 60Ky po60TO/jaB-
Lf; NpaliBHUK 3a3HA€ MOpPAJbHUX BTPAT y BUIJIAJI MOPAJbHUX CTPaXKAaHb, i Ll HeraTUBHI
3MiHM NPU3BEJIU []0 BTPATH HOPMAJIbHUX XKUTTEBUX 3B’SI3KiB, a TAKOXK BUMararoThb Bij| npaiiis-
HUKa J0JaTKOBUX 3yCHJIb JIJIS1 OpTaHi3alii CBOro XKUTTS.

O6rpyHTOBAHO, 10 HAWGIIBIT NPUHAHATHOIO /JIs BUPIlIeHHS] MUTAaHHS PO HasABHICTb YU Bij-
CYTHICTb MPUYMHHOTO 3B’SI3Ky Y NPaBOBiJHOCHHAX, L0 PO3IJIAJAIOTHCS, € TEOPis MPSAMOro i
HeNnpsiMOT'0 MPUYUHHOI0 3B’sI3Ky. AprYMeHTOBAHO, 1110, OCKIJIbKM MOPaJIbHI CTpaXkAaHHS 3aB-
XU «CYMPOBO/KYIOTh» MOPYLIEHHSI 3aKOHHUX TPY/IOBUX NpaB MpaliBHUKA, Tpe3yMiiiiio 3a-
BJAHHS1 MOpPaJIbHOI LIKOAU OCTaHHbOMY CJIiJi 3aKpilIUTH Ha 3aKOHOAAaB4YOMy piBHi. Ha ocHOBI
BUBYEHHS BiJIOBIJHUX JpKepeJs Ta HOPMAaTUBHO-NIPAaBOBUX aKTiB cHOpPMyJILOBAaHO aBTOPChKe
BU3HAYEHHS MOHATTS «BUHA POOOTO/IABIISI».

Kawouosi caoea: npuuuHHo-HacAiOKosull 38’130K, pobomodaseys, 8UHA, npomunpasHe OJisiHHS,
3ano0istHHS, 8MPAMa HUMMEBUX 36 °S3KI8, CMPANCOAHHSI.
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