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THE MECHANISM OF THE SOCIAL STATE AND THE PLACE OF THE PENSION

SYSTEM IN IT: THEORETICAL AND LEGAL ASPECTS

The article is devoted to the theoretical and legal study of the role and place of the pension
system in the mechanism of the social state on the example of the modern Ukrainian legal
experience. Based on the analysis of legislation, doctrinal positions and practice of the
Constitutional Court of Ukraine, the author has formulated the own vision of the substantive
and ontological core of pension provision. It is demonstrated that pension provision as a set of
legal relations and a real legal phenomenon in the substantive and ontological dimension
cannot be identified either with the process of providing an individual with a set of certain
social and material services (procedural approach), or with a set of measures taken by the
State to meet the needs of an individual for adequate material security upon reaching
retirement age or due to adverse social circumstances which exclude their opportunities for
active participation in economic and social life. According to the human-centred paradigm, the
substantive and ontological essence of pension provision is not only the right (legal possibility)
to demand from the state a certain level of pension payments in accordance with certain
objective criteria, but also the real possibility to receive such payments in the amount that
allows a person to maintain a decent existence, to ensure their key needs in life and social
environment, avoiding poverty and social isolation.

The importance of the State’s guarantee of the right to pension as a component of the
constitutional right to social protection is substantiated. It has been revealed that the social
state implements such a social policy which guarantees not only pension payments, but also
their amount, frequency of receipt and indexation in accordance with the established
procedure, which ensure that every person entitled to a pension has an adequate standard of
living, the stability of the established standards of pension provision, the guarantee of this
provision, the predictability of the legislative policy of pension provision (in accordance with
the concept of legitimate expectations), and the appropriate law enforcement policy of pension
provision. It has been proved that in the context of the social state concept, the problem of
legislative fixation of the optimal model of pension provision (which would take into account
the issues of determining the amount of pension provision, their ranking in various, including
special, laws, methods and pace of pension indexation, etc.), taking into account the economic
situation of the State and the compliance of such provision with the task of realisation of basic
human needs for decent living conditions, requires careful consideration (in accordance with
the concept of “space for consideration”). The article emphasises that compliance with the
constitutional principles of the social state requires legislative regulation of pension provision
on the basis of equity and proportionality, taking into account the State’s obligation to ensure
decent living conditions for every citizen of Ukraine.

Key words: human rights, human centrism, decent living conditions, pension provision, social
state, social policy, equity, proportionality.

Original article

INTRODUCTION. Due to the systematic
changes in the social security of Ukrainian citi-
zens, which have not yet allowed to optimise the
national pension system and bring it closer to
the advanced European standards of social pro-
tection, it is important for legal science and prac-
tice to address a wide range of theoretical and
applied legal issues in this area. These problems
are related to clarification of the main parame-
ters of the pension provision system in the con-
text of the social state, determination of algo-
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rithms for their optimal implementation, and
improvement of the regulatory, legal, institu-
tional, functional and axiological characteristics
of pension provision. It is essential that the
above characteristics are based on a conceptual
framework that allows us to assert the creation
of a modern, progressive and economically
sound pension system. This system should meet
the key parameters of a social welfare state and
really serve to protect and develop the rights of
citizens to pension security.
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PURPOSE AND OBJECTIVES OF THE
RESEARCH. The purpose of the article is to make
a theoretical and legal study of the pension sys-
tem’s role and place in the mechanism of the so-
cial state on the example of the modern Ukrainian
legal experience.

In the light of the stated objective, the article
identifies the following objectives, namely:

- to prove that the social welfare state is con-
nected in all respects with the implementation of
effective and fair, proportional (proportionate)
and socially determined pension provision;

- to characterise in a comprehensive manner
the substantive and ontological essence of pen-
sion provision from the perspective of the human-
centredness paradigm;

- to demonstrate with arguments that the
right to pension provision cannot be cancelled by
the State, nor can it be narrowed or restricted;

- to determine the mandatory requirements
and criteria to be taken into account when intro-
ducing changes to the legal regulation of pension
provision.

METHODOLOGY. The methodological basis
of the article consists of a wide range of general
scientific, specific scientific and special legal
methods. The dialectical method was fundamen-
tal among them, and it allowed for a thorough
description of the place of the pension system in
the mechanism of the social state from the per-
spective of the theoretical and legal approach. The
axiological method in the perspective of the hu-
man-centred paradigm allowed to show the sub-
stantive and ontological essence of pension provi-
sion in a comprehensive manner. Scientific
pluralism, as an expression of the high level of
participation of legal science in the elaboration of
many topical theoretical and applied issues of
pension provision modernisation, contributed to
the consideration of pension provision from the
perspective of legal approaches referred to as
procedural and activity-based approaches.

In addition, a wide range of special scientific
methods were used in writing the article. The
hermeneutic method was useful in analysing the
provisions of the Fundamental Law of Ukraine,
legislation on pension provision, and opinions
and decisions of the Constitutional Court of
Ukraine on issues related to the subject of scien-
tific analysis of the article. The systematic ap-
proach made it possible to establish that the im-
plementation of the basic principles and tasks of
the social state is naturally associated with the
implementation of effective and fair, proportion-
ate (proportionate) and socially justified pension
provision. The logical-semantic and formal-logical
methods were used to further develop the scien-

tific position that the implementation of pension
provision depends on the policy of the social state,
its directions, priorities, and their legal support.

Special legal methods have also played an
important role in analysing the role and place of
the pension system in the mechanism of the social
welfare state.

The formal legal method was used to analyse
a number of mandatory requirements which are
taken into account when amending the legal regu-
lation of pension provision.

The normative-dogmatic (legal-technical)
method was used to defend the conclusion that
compliance with the constitutional principles of
the social welfare state requires legislative regu-
lation of pension provision on the basis of fairness
and proportionality, taking into account the
State’s obligation to ensure decent living condi-
tions for every citizen of Ukraine.

RESEARCH RESULTS AND DISCUSSION.
Today, conditional pension provision from the
perspective of jurisprudence is considered within
the framework of those conceptual and legal ap-
proaches that are called procedural and activity-
based.

For instance, in the context of the first ap-
proach, V. Hrushko (2006, p.26) believes that
“...pension provision is a form of state minimum
social protection for people who cannot work
through the provision of labour and social pen-
sions”. Along these lines, T.Kravchuk (2008,
pp. 7-8) argues that “..pension provision is a
form of financial support for individuals who are
subject to both mandatory state pension insur-
ance and non-state pension provision. Such sup-
port includes the payment of pensions and the
provision of social services. Funding comes from
insurance premiums paid by legal entities and/or
individuals, as well as from state and local budgets
and trust funds. The collected funds are accumu-
lated on the bank accounts of the Pension and Ac-
cumulation Funds, non-state pension funds and
banking institutions”. However, according to A. Ka-
zanchan (2010, p. 145), “...pension provision is a
special form of social protection of the population
associated with regular, usually lifelong cash pay-
ments that are assigned to citizens who have be-
come unable to work due to certain most unfa-
vourable social circumstances, such as old age,
disability, loss of the breadwinner and others, de-
fined by law”. Finally, L. Sorokina (2013, p. 145)
believes that “...pension provision should be inter-
preted as a process of providing material support
to a particular person, which is directly related to
his/her labour activity. The specifics of this provi-
sion depend on such factors as salary, length of
service, working conditions and other aspects”.
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It should also be noted that in a generalised
form, the first approach is also embodied in the
Modern Legal Encyclopedia, whose authors pro-
pose that “pension provision is considered to be
the material support of disabled citizens guaran-
teed by the state at the expense of public con-
sumption funds through the provision of labour
and social pensions” (Zaichuk et al.,, 2013, p. 97).

The above approach reflects only the process
of providing individuals entitled to pensions with
appropriate monetary payments (usually by the
state). However, it does not cover the substantive
and ontological dimension of pension provision,
i.e. it does not reveal what the essence of pension
provision is and how it, as a specific legal phe-
nomenon, relates to the functioning and purpose
of the social state. The mere identification of pen-
sion provision with a type of material (social) se-
curity, which consists in providing citizens with
labour and social pensions, i.e. monthly pension
payments of the appropriate amount, in case a
person reaches the age prescribed by law or is
declared disabled or receives these payments by
his/her family members in cases determined by
law, is not correct..

The second common approach to the interpre-
tation of the legal nature of pension provision is
the activity approach. Its essence is reduced to the
interpretation of pension provision as: 1) “...com-
prehensive organisational and legal measures
aimed at satisfying vital needs by making cash
payments to citizens entitled to receive them, as
well as guaranteeing pensioners the exercise of
their right, state protection and protection of their
rights” (Didkovska, 2008, p. 14); 2) “...a set of or-
ganisational, legal and other actions provided for
by law aimed at ensuring social lifetime cash
payments to disabled citizens in connection with
the occurrence of certain circumstances” (Rusak,
2022, p. 110); “...the system of state social guar-
antees, according to which pensions should en-
sure the level in the solidarity pension insurance
system based solely on the principle of solidarity
redistribution of pension contributions” (Fesh-
chuk, 2010, p. 14); “...the state system of legal,
economic, organisational and administrative
measures to protect citizens as a result of reach-
ing old age, disability or loss of the breadwinner”
(Buriachenko, 2017, p. 25).

However, it is also impossible to agree with
the identification of pension provision with the
implementation by the State of certain (compre-
hensive, systemic, etc.) measures. The definition
of pension provision through the system of state
measures does not meet the criterion of disclos-
ing the substantive and ontological nature of pen-
sion provision as a legal phenomenon.

The above approaches to defining the es-
sence of the category “pension provision” have
almost the same conceptual shortcoming - they
identify pension provision either exclusively with
the process of material provision of individuals by
the state or with the implementation of state
measures in this direction. However, the Law of
Ukraine “On Pension Provision” states that
“...citizens of Ukraine have the right to state pen-
sion provision for old age, disability, survivors’
and other cases provided for by this Law”1, while
the Law of Ukraine “On Non-State Pension Provi-
sion” provides for “the existence of a non-state
pension provision system, which is an integral
part of the accumulative pension provision sys-
tem, based on the principles of voluntary partici-
pation of individuals and legal entities, except in
cases stipulated by laws, in the formation of pen-
sion savings for the purpose of receiving pension
benefits additional to the compulsory state pen-
sion insurance by participants of private pension
provision” (part one of Article 2 of the Law)2.

Consequently, pension provision in Ukraine
is not an exclusively state activity or a process of
material support carried out exclusively by the
state. Ukrainian legislation covers the principles
and foundations of both state and non-state pen-
sion systems. This approach is further developed
in auxiliary special legislative acts that define the
role and status of authorised entities in the pri-
vate pension system. This approach is also in line
with modern Ukrainian legal science, which con-
siders pension provision as a complex process
that includes both state and non-state compo-
nents (Korobenko, 2011; Stashkiv, 2005; Syvak,
1999; Syrota, 2007; Stychynskyi, 2003).

Meanwhile, “...the trend of human centrism,
which has been actively developing in recent
years, is not only a theoretical movement in juris-
prudence, but also an important applied tool for
directing public policy (from the concept of policy)
and specific actions of public authorities. Human
rights, their content and the state of guarantee are
both a criterion for measuring the legal effective-
ness of legislation in a particular country and a
value vector for the development of society and the
state as a whole” (Barabash et al., 2021, p. 473).

According to the author of the article, in ac-
cordance with the human-centred approach em-
bodied in the Constitution of Ukraine (Articles 3,

1 Verkhovna Rada of Ukraine. (1991). On Pen-
sion Provision (Law No. 1788-XII). https://zakon.
rada.gov.ua/laws/show/1788-12.

2 Verkhovna Rada of Ukraine. (2003). On Non-
State Pension Provision (Law No. 1057-1V). https://
zakon.rada.gov.ua/laws/show/1057-15.
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21, 22) (Barabash et al.,, 2021, pp. 52, 136, 207),
the substantive and ontological basis of pension
provision is legitimately sought in the system of
human rights legitimised, in particular, in the
basic constitutional provisions. It should be noted
that this approach is legitimate, although the very
concept of “pension provision” is used in the Basic
Law of Ukraine only once - in the provision on
legislative regulation: according to paragraph 6 of
part one of Article 92 of the Constitution of
Ukraine, the forms and types of pension provision
are established exclusively by the laws of Ukraine.
This provision means, in particular, that the legis-
lator has a certain margin of appreciation in de-
termining the content and individual components
of the legal mechanism for regulating pension
provision, as well as in adopting laws that change
this mechanism.

At the same time, the provisions of Article 46
of the Fundamental Law of the State are systemat-
ically linked to the provision enshrined in para-
graph 6 of part one of Article 92 of the Constitu-
tion of Ukraine, according to which: “1) citizens
shall have the right to social protection, including
the right to be provided with security in the event
of full, partial or temporary disability, loss of the
breadwinner, unemployment due to circumstanc-
es beyond their control, as well as in old age and
in other cases provided for by law; 2) this right
shall be guaranteed by compulsory state social
insurance at the expense of insurance contribu-
tions of citizens, enterprises, institutions and or-
ganisations, as well as budgetary and other
sources of social security; 3) pensions, other types
of social payments and benefits that are the main
source of subsistence should ensure a standard of
living not lower than the subsistence minimum
established by law”!. Therefore, pension provi-
sion in the substantive and ontological dimension
appears, first of all, as one of the key social rights
of an individual, which is directly linked to the
need to ensure, through a balanced social policy
of the State, a standard of living not lower than
the subsistence minimum established by law, in
particular, in case of full, partial or temporary dis-
ability, loss of the breadwinner, as well as in old
age and in other cases provided for by law. At the
same time, it is clear that the right of an individual
to a certain type of financial security is not the
only reason for pension provision. Given that it
covers a complex conglomerate of legal relations,
the central part of which is, of course, the said
right of an individual, this right should be accom-

1 Verkhovna Rada of Ukraine. (1996). Constitu-
tion of Ukraine (Law No. 254x/96-BP). https://
zakon.rada.gov.ua/laws/show/254k/96-Bp.

panied by certain obligations of the authorised
bodies and guarantees for timely receipt of a pen-
sion of the amount due to the person and with the
frequency established by law. When it comes to
the manner in which the right to pension is exer-
cised, in particular through the derivative rights
to receive a pension of the appropriate amount, to
recalculate the pension, to choose the method of
receiving the pension, etc,, it is legitimate to con-
clude that there is currently a whole “bundle” of
rights and opportunities, including pension provi-
sion. However, these rights should be matched by
the statutory obligations of authorised bodies and
officials, as well as “...a number of guarantees that
make the right to pension provision real, enforce-
able, and protected from violations (key among
them: 1) guarantee of the right to pension pay-
ments; 2) guarantee of retirement age; 3) guaran-
tee of insurance period credit; 4) guarantee of
adequate legal protection in case of violation of
fundamental rights. legal protection in case of
violation of fundamental rights)” (Sokorynskyi,
2019, p. 425).

This approach to pension provision is a quali-
tative criterion of a social welfare state. It does
not just have a pension system (even though the
institution of pension provision is also known to
states that are not constitutionally nominated as
social or that do not de facto pursue a social state
policy), but introduces pension provision that
should prevent poverty and social exclusion,
guarantee a decent existence, at least a standard
of living not lower than the subsistence level, cov-
ering the provision of key needs in the social en-
vironment.

As a result, in the substantive and ontological
dimension, pension provision is not only the right
(legal possibility) to demand from the state a cer-
tain level of pension payments in accordance with
certain objective criteria, but also a real oppor-
tunity to receive such payments in amounts that
allow a person to maintain a decent existence, to
meet his/her key needs in life and in the social
environment, avoiding poverty and social isola-
tion in the respective society.

Constitutional jurisprudence is characterised
by consideration of pension provision in the con-
text of social protection of citizens, and 1) the
right of citizens to social protection is compre-
hensive, its content is determined by both the
Constitution and laws of Ukraine; 2) according to
part one of Article 46 of the Constitution of
Ukraine, “a component of the right of citizens to
social protection is the right to provide them with
security in case of: full, partial or temporary disa-
bility; loss of the breadwinner; unemployment
due to circumstances beyond their control; old
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age; in other cases provided for by law, i.e. the right
to pension provision is an element of the broader
right to social protection”; 3) this component of the
constitutional right to social protection, as well as
its other components, cannot be cancelled by law;
4) at the same time, other components of the right
to social protection not specified in part one of Ar-
ticle 46 of the Fundamental Law of Ukraine or in
other articles thereof are determined by the
Verkhovna Rada of Ukraine by adopting laws, so it
can change, cancel or renew them in the formation
of the state’s social policy, subject to constitutional
norms and principles?. In another case, the Consti-
tutional Court of Ukraine also confirmed that “the
right to pension is a component of the constitutional
right to social protection”?.

Another element of the substantive and onto-
logical dimension of pension provision is the close
connection between the right to pension provision
and the state’s obligation to guarantee such provi-
sion. Thus, according to the legal position of the
Constitutional Court of Ukraine, which is ex-
pressed in its Decision of 4 June 2019 No. 2-p/
2019, “the main duties of the state include guar-
anteeing the constitutional right to social protec-
tion. It is one of the necessary conditions for the
existence of a person and society. At the same
time, the level of social security in the state should
meet the needs of citizens, which will promote
social stability, ensure social justice and trust in
the state”3.

1 Constitutional Court of Ukraine. (2018). Reso-
lution in the case on the constitutional petition of
50 MPs of Ukraine on compliance with the Constitu-
tion of Ukraine (constitutionality) of provisions of
paragraph 7 of Section II of the Law of Ukraine “On
Prevention of Financial Catastrophe and Creation
of Preconditions for Economic Growth in Ukraine”
(No.9-p/2018).  https://zakon.rada.gov.ua/laws/
show/v009p710-18.

2 Constitutional Court of Ukraine. (2005). Reso-
lution in the case on constitutional petitions of the
Supreme Court of Ukraine and 50 MPs of Ukraine re-
garding compliance with the Constitution of Ukraine
(constitutionality) of provisions of paragraphs three
and four of clause 13 of section XV “Final Provisions”
of the Law of Ukraine “On Compulsory State Pension
Insurance” and official interpretation of provisions of
part three of Article 11 of the Law of Ukraine “On Sta-
tus of Judges” (case on pension level and monthly life-
time allowance) (No. 8-pm/2005). https://zakon.
rada.gov.ua/laws/show/v008p710-05.

3 Constitutional Court of Ukraine. (2019). Reso-
lution in the case on constitutional petitions of 45 MPs
of Ukraine on the compliance of certain provisions of
the Law of Ukraine “On Pension Provision” with the
Constitution of Ukraine (constitutionality) and of

Attention should also be paid to the qualita-
tive criterion of pension provision: “The Verk-
hovna Rada of Ukraine, while formulating the so-
cial policy of the state, shall guarantee the
effective realisation of the right to respect for
human dignity, in particular, by providing pen-
sions”4. This means that under any circumstanc-
es, “the essence of the right to pension provision
as a component of the constitutional right to so-
cial protection cannot be violated, and legislative
regulation in this area must comply with the
principles of the welfare state”s. In particular,

48 MPs of Ukraine on the compliance of certain provi-
sions of the Laws of Ukraine “On Pension Provision”,
“On Status and Social Protection of Citizens Affected
by the Chornobyl Disaster”, “On Pension Provision for
Persons Discharged from Military Service and Certain
Other Persons”, “On Civil Service”, “On Forensic Exper-
tise”, “On the National Bank of Ukraine”, “On Service
in Local Self-Government Bodies”, “On the Status of
the Member of Parliament of Ukraine”, “On Diplomat-
ic Service”, “On Compulsory State Pension Insurance”,
“On the Cabinet of Ministers of Ukraine”, “On the
Prosecutor’s Office”, as well as the Regulation on the
Assistant Consultant to the Member of Parliament of
Ukraine, approved by the Resolution of the Verkhovna
Rada of Ukraine No. 379/95-BP dated 13 October
1995 (No.2-p/2019). https://zakon.rada.gov.ua/
laws/show/va02p710-19.

4 Constitutional Court of Ukraine. (2018). Reso-
lution in the case on the constitutional petition of
50 MPs of Ukraine on compliance with the Constitu-
tion of Ukraine (constitutionality) of provisions of
paragraph 7 of Section II of the Law of Ukraine “On
Prevention of Financial Catastrophe and Creation of
Preconditions for Economic Growth in Ukraine”
(No.9-p/2018).  https://zakon.rada.gov.ua/laws/
show/v009p710-18.

5 Constitutional Court of Ukraine. (2019). Reso-
lution in the case on constitutional petitions of 45 MPs
of Ukraine on the compliance of certain provisions of
the Law of Ukraine “On Pension Provision” with the
Constitution of Ukraine (constitutionality) and of
48 MPs of Ukraine on the compliance of certain provi-
sions of the Laws of Ukraine “On Pension Provision”,
“On Status and Social Protection of Citizens Affected
by the Chornobyl Disaster”, “On Pension Provision for
Persons Discharged from Military Service and Certain
Other Persons”, “On Civil Service”, “On Forensic Exper-
tise”, “On the National Bank of Ukraine”, “On Service
in Local Self-Government Bodies”, “On the Status of
the Member of Parliament of Ukraine”, “On Diplomat-
ic Service”, “On Compulsory State Pension Insurance”,
“On the Cabinet of Ministers of Ukraine”, “On the
Prosecutor’s Office”, as well as the Regulation on the
Assistant Consultant to the Member of Parliament of
Ukraine, approved by the Resolution of the Verkhovna
Rada of Ukraine No.379/95-BP dated 13 October
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“the mechanism of legislative regulation of pen-
sion provision will comply with constitutional
provisions if it ensures the effective functioning of
the system of protection of human life, health and
dignity and creates a legal basis for the exercise of
fundamental rights and freedoms by a person in
need of social protection”?.

The close connection of the welfare state
with adequate pension provision is determined
by its constitutional principle, features and main
tasks. Thus, the constitutional principle of the
welfare state (Article 1 of the Constitution of
Ukraine) is embodied in constitutional provisions
guaranteeing social human rights, including the
right to pension provisionZ2. This obliges the state
to “regulate economic processes, establish and
apply fair and effective forms of redistribution of
social income in order to ensure the welfare of all
citizens”3.

In terms of pension security in a social state:

1) social policy is focused on creating condi-
tions that ensure an adequate standard of living,
free and comprehensive development of a person
as the highest social value;

2) it is the constitutional duty of the state to
define and guarantee social standards of pension
provision in legal acts;

1995 (No.2-p/2019). https://zakon.rada.gov.ua/
laws/show/va02p710-19.

1 Constitutional Court of Ukraine. (2022). Reso-
lution in the case on the constitutional complaint of
Mosurchak Vasyl Ivanovych regarding compliance
with the Constitution of Ukraine (constitutionality) of
subparagraph 1 of paragraph 2 of Section XI “Final
and Transitional Provisions” of the Law of Ukraine
“On Civil Service” dated 10 December 2015 No. 889-
VIII (regarding guarantees of social protection of civil
servants) (No.3-p/2022). https://zakon.rada.gov.
ua/laws/show/va03p710-22.

2 Constitutional Court of Ukraine. (2022). Reso-
lution in the case on the constitutional complaint of
Serhii Oleksiiovych Polishchuk on the compliance with
the Constitution of Ukraine (constitutionality) of Arti-
cle 163(4) of the Law of Ukraine “On Social and Legal
Protection of Servicemen and Members of Their Fami-
lies” (case on enhanced social protection of service-
men) (No.1-p(11)/2022). https://zakon.rada.gov.
ua/laws/show/v001p710-22.

3 Constitutional Court of Ukraine. (2005). Reso-
lution in the case on the constitutional petition of
47 MPs of Ukraine on compliance with the Constitu-
tion of Ukraine (constitutionality) of the provisions of
parts one and two of Article 2 of the Law of Ukraine
“On the Amount of Contributions to Certain Types of
Compulsory State Social Insurance” (case on granting
temporary disability benefits) (No.1-pn/2005).
https://zakon.rada.gov.ua/laws/show/v001p710-05.

3) activities of public authorities should be
based on the principles of justice, humanism, su-
premacy and direct effect of the Constitution of
Ukraine, and their powers should be exercised
within the limits established by the Basic Law of
Ukraine and in accordance with the laws;

4) these constitutional principles, on which
the right to pension provision is based, provide
for “legal guarantees, legal certainty and related
predictability of legislative policy in the field of
pension provision according to Articles 1, 3, 6
(part two), 8, 19 (part two), 22, 23, 24 (part one)
of the Fundamental Law of Ukraine, are necessary
for the subjects of pension legal relations to be
able to foresee the consequences of their actions
and be confident in their legitimate expectations,
and the right acquired by them on the basis of the
current legislation, its content and scope will be
fully realised, i.e. the acquired right cannot be can-
celled or narrowed under any circumstances”4;

5) in accordance with the provisions of part
three of Article 46 of the Constitution of Ukraine,
in conjunction with the provisions of Articles 1, 3,
8, 21, 28, 46, 48, the legislator must ensure legal
regulation in such a way that “pensions, which are
the main source of subsistence, ensure a standard
of living not lower than the subsistence minimum
determined by law. Pensions for certain catego-
ries of people as the main source of subsistence are
basic forms of social protection, in particular for
vulnerable people, against poverty, i.e. constitution-
ally guaranteed minimum social protection, which
the state is obliged to provide unconditionally”3;

4 Constitutional Court of Ukraine. (2019). Reso-
lution in the case on constitutional petitions of the
Supreme Court of Ukraine and 50 MPs of Ukraine re-
garding compliance with the Constitution of Ukraine
(constitutionality) of provisions of paragraphs three
and four of clause 13 of section XV “Final Provisions”
of the Law of Ukraine “On Compulsory State Pension
Insurance” and official interpretation of provisions of
part three of Article 11 of the Law of Ukraine “On Sta-
tus of Judges” (case on pension level and monthly life-
time allowance) (No.8-pn/2005). https://zakon.
rada.gov.ua/laws/show/v008p710-05.

5 Constitutional Court of Ukraine. (2023). Reso-
lution in the case on the constitutional complaint of
Lazurenko lhor Oleksandrovych regarding the com-
pliance with the Constitution of Ukraine (constitu-
tionality) of the provisions of paragraphs four, five of
part two of Article 70 of the Law of Ukraine “On En-
forcement Proceedings”, paragraphs three, four of
part two of Article 50 of the Law of Ukraine “On Com-
pulsory State Pension Insurance” (regarding the
guarantee of a pension, which is the main source of
subsistence, not lower than the subsistence level)
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6) “in the field of pension provision, the state
cannot renounce its obligations and cancel this
type of social security as provided for by the Con-
stitution of Ukraine”1.

However, it is obvious that the legal regula-
tion of pension provision cannot remain un-
changed for a long period of time, given the
changing economic conditions, heterogeneous
financial capabilities of the state, and the dynam-
ics of social policy and social protection in real
life. Therefore, the right to a pension, its amount
and benefits may be linked to the economic feasi-
bility, socio-economic context and financial capac-
ity of the state for a particular period of develop-
ment. This implies, in particular, that changes in
the legislative regulation of pensions should meet
several mandatory requirements: 1) to be proper-
ly justified; 2) to be implemented in stages, care-
fully and preliminarily reviewed; 3) to be based
on objective criteria, meet the purpose of changes
in legal regulation, ensure a fair balance between
the general interests of society and the duty to
protect human rights without violating the es-
sence of the right to social protection; 4) to com-
ply with the principles of proportionality and
fairness, and be constitutionally permissible
without violating the essence of the right to pen-
sion security.

For instance, when determining the amount
of pensions, which are the main source of subsist-
ence for a person, legislators should take into ac-
count a number of important criteria:

1) in accordance with the provisions of Arti-
cle 3 of the Constitution of Ukraine, the state must
justify its actions regarding the need for legisla-
tive regulation of pension provision for the rele-
vant categories of citizens;

2) the amount of pensions should be deter-
mined taking into account the needs of a person,
his or her dignity and other constitutional values;

3) in the area of pension provision, a fair ap-
proach should be considered to be one that en-
sures a proportional relationship between insur-
ance contributions and pension payments. The
insured person should be able to exercise his/her
right to a pension in full easily;

(No. 3-p(11)/2023). https://zakon.rada.gov.ua/laws/
show/v003p710-23.

1 Constitutional Court of Ukraine. (2020). Reso-
lution in the case on the constitutional complaint of
Zinchenko Serhii Anatoliiovych regarding the compli-
ance with the Constitution of Ukraine (constitutionali-
ty) of the provisions of paragraph 3 of part one of
Article 97 of the Law of Ukraine “On the National Po-
lice” (No. 3-p(1)/2020). https://zakon.rada.gov.ua/
laws/show/va03p710-20.

4) Ukraine, having ratified the European So-
cial Charter of 1966, undertook to make all neces-
sary efforts to ensure the effective exercise of the
right to social security and to gradually raise the
social security system to a higher level. This
obliges the state to periodically review pension
levels with a view to increasing them.

Currently, the key criteria for the adequacy of
pension provision in accordance with the princi-
ple, features and objectives of the welfare state
can be determined with due regard to the re-
quirements of a number of international legal
acts: “1) its amount shall be sufficient for the
health and well-being of the pensioner personally
and of his family, in particular to cover the neces-
sary expenses for food, clothing, housing and
medical care, as well as necessary social security
and the right to security in the event of unem-
ployment, sickness, disability, widowhood, old
age or lack of livelihood in circumstances beyond
his control (Article 25, paragraph 1, of the Univer-
sal Declaration of Human Rights); 2) its amount
provides for adequate food, clothing and housing,
as well as continuous improvement of living con-
ditions; such amount should make it impossible
for a pensioner to suffer from hunger (Article 11,
paragraphs 1, 2, of the International Covenant on
Economic, Social and Cultural Rights), i.e. be sulffi-
cient in amount and duration to enable everyone
to exercise their rights to family protection and
assistance, an adequate standard of living, and
adequate access to medical care; 3) the amount
should take into account the basic needs of the
pensioner’s family, such as food and its use value,
housing, clothing, medical care and education (Ar-
ticle 5(2) of the International Labour Organiza-
tion’s Social Policy (Fundamental Objectives and
Standards) Convention, No. 117 (1962)"2.

It is noteworthy that in determining the
amount of pension provision, the Ukrainian state
uses a slightly different formal criterion: the
minimum amount of payments that everyone
should receive as the main source of subsistence

2 Constitutional Court of Ukraine. (2023). Reso-
lution in the case on the constitutional complaint of
Lazurenko lhor Oleksandrovych regarding compli-
ance with the Constitution of Ukraine (constitutionali-
ty) of the provisions of paragraphs four, five of part
two of Article 70 of the Law of Ukraine “On Enforce-
ment Proceedings”, paragraphs three, four of part
two of Article 50 of the Law of Ukraine “On Compulso-
ry State Pension Insurance” (regarding guarantee of a
pension, which is the main source of subsistence, not
lower than the subsistence minimum) (No. 3-p(II)/
2023). https://zakon.rada.gov.ua/laws/show/
v003p710-23.
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to guarantee the constitutional right to an ade-
quate standard of living is the subsistence mini-
mum, the amount of which is determined by the
Verkhovna Rada of Ukraine in a relevant law, tak-
ing into account its essence and purpose. There-
fore, the amount of pensions paid to persons,
which is the main source of subsistence, may un-
der no circumstances be lower than the subsist-
ence minimum guaranteed by the state, even if
deductions justified by the state are made from
these payments to achieve a legitimate (“legal”)
purpose.

CONCLUSIONS. Summarising the above legal
positions, comments and elements of domestic
and foreign legal experience in the field of pen-
sion provision in the context of the development
of the social welfare state, the following conclu-
sions can be drawn.

Firstly, the establishment and ensuring of the
right to pension provision, which would provide
opportunities for everyone to continue a decent
life, reproduce conditions for a decent existence
in a socially heterogeneous social environment,
and exclude excesses of poverty and isolation,
denial of basic social needs, is one of the im-
portant criteria of the social state. Therefore, the
implementation of the basic principles and tasks
of the welfare state is naturally linked to the im-
plementation of effective and fair, proportional
(“reasonable”) and socially determined pension
provision.

Secondly, pension provision as a set of legal
relations and a real legal phenomenon in the sub-
stantive and ontological dimension cannot be
identified either with the process of providing an
individual with a set of certain social and material
services (procedural approach), or with a set of
measures taken by the State to meet the needs of
an individual for adequate material security upon
reaching retirement age or in connection with
adverse social circumstances that exclude his/her
ability to actively participate in economic and so-
cial life. In accordance with the human-centred
paradigm, the substantive and ontological es-
sence of pension provision is not only the right
(legal possibility) to demand from the state a cer-
tain level of pension payments in accordance with
certain objective criteria, but also the real possi-
bility to receive such payments in the amount that
allows a person to maintain a decent existence, to
meet his/her key needs in life and in the social
environment, avoiding poverty and social exclu-
sion in the relevant society. The implementation
of pension provision depends on the welfare state
policy, its directions, priorities, and their legal
support.

Thirdly, according to the concept of human
centrism, the right to pension cannot be cancelled
by the state, nor can it be narrowed or limited. At
the same time, it requires the state to guarantee
the right to pensions as a component of the con-
stitutional right to social protection. Such a guar-
antee must be carried out by the state on the basis
of the Constitution of Ukraine and in a manner
consistent with it. The welfare state pursues a
social policy that guarantees not only pension
payments, but also their amount, frequency of
receipt and indexation in accordance with the
established procedure, which would ensure that
every person entitled to a pension has an ade-
quate standard of living, the inviolability of the
established standards of pension provision, the
guarantee of this provision, the predictability of
the legislative policy of pension provision (in ac-
cordance with the concept of “legitimate expecta-
tions”), the corresponding law enforcement policy
of pension provision, as well as the impossibility
of limiting (narrowing the scope of) or cancelling
the fundamental right to pension provision

Fourth, changes in the legal regulation of
pension provision should meet a number of man-
datory requirements: 1) they must be sufficiently
justified; 2) they must be implemented gradually,
prudently and in a pre-considered manner;
3) they must be based on objective criteria, be
proportionate to the purpose of changing the le-
gal regulation, and ensure a fair balance between
the general interests of society and the duty to
protect human rights without violating the es-
sence of the right to social protection; 4) they
must meet the criteria of proportionality and
fairness and be constitutionally permissible to the
extent that the very essence of the content of the
right to pension security is called into question.

Fifth, in the context of the social state con-
cept, the problem of legislative fixation of the op-
timal model of pension provision (which would
include the determination of the amount of pen-
sion provision, their ranking in different (includ-
ing special) laws, methods and pace of indexation
of pensions, etc.), taking into account the econom-
ic situation of the State and the compliance of
such provision with the task of realisation of basic
human needs for decent living conditions, needs
to be considered carefully (in accordance with the
concept of “space for reflection”). Adherence to
the constitutional principles of the welfare state
requires legislative regulation of pension provi-
sion on the basis of fairness and proportionality,
taking into account the state’s obligation to en-
sure decent living conditions for every citizen of
Ukraine.
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MEXAHI3M CO].llAJ]bHOi JEPXABHU TA MICLHE B HbOMY CUCTEMU
MEHCIMHOTO 3ABE3NEYEHHA: TEOPETUKO-TIPABOBI ACITEKTHU

CTaTTIO NPUCBAYEHO TEOPETUKO-NIPABOBOMY JOC/Ii/PKEHHIO POJIi Ta MiCLisl CHCTEMU NEHCIMHO-
ro 3abesneyeHHs1 B MexaHi3Mi coljja/IbHOI iepKaBU Ha MPUKJA/li IPaBOBOTO JOCBiAy cyyacHOi
Ykpainu. Ha ocHOBI aHaJ1i3y 3aKOHO/JaBCTBA, JOKTPUHAJbHUX N0O3ULiH i npakTHku KoHcTUTY-
uifiHoro Cyny YkpaiHM cpopMyJsIbOBaHO aBTOPCbKe OGauyeHHs Cy6CTaHTHUBHO-OHTOJIOIIYHOTO
ocepJs NeHciliHOTO 3ab6e3nevyeHHs. [lokasaHo, 1110 NeHCiliHe 3a6e3MeYeHHs K KOMIJIEKC Npa-
BOBiZIHOCHH i pea/ibHUM NIpaBoBUI peHOMEH y Cy6CTaHTHBHO-OHTOJIOT{YHOMY BHUMIpi He MOxe
OyTH OTOTOXKHEHE aHi 3 MPOoIeCcOM HaJlaHHs iHUBIZOBI KOMILJIEKCY TEBHUX COI[iaJIbHUX i Ma-
TepiaJIbHUX NOCYT (MponecyanbHUN MiAXiA), aHi 3 CyKynHICTIO 3axX0/iB, 110 iX 3/iMCHIOE Jep-
»KaBa Ji/1s1 33/10BOJIEHHsI TOTPeb iHAMBIAa B HAJIEXXHOMY MaTepialbHOMY 3a6e3nedeHHi mo /10-
CATHEHHI HUM NeHCiHOro BiKy YM y 3B’A3Ky 3 HECTIPUATJINBUMHU COLjaIbHUMHU 00CTaBUHAMH,
1110 BUKJIIOYAI0Th MOr0 MOKJIMBOCTI /11 aKTUBHOI y4acTi B eKOHOMIYHOMY Ta COLia/IbHOMY
KUTTI (gisibHICHUE migxix). BiamoBigHO A0 mapaaurMu JIIOAWHOLEHTPHU3MY CyOCTaHTHBHO-
OHTOJIOTiYHA CYTHICTh MeHCIHHOTo 3a6e3MeYeHHs] BUSBJISIETbCS He JiMIIe NpaBoM (I0pund-
HOI0 MOXX/IMBICTIO) BUMaraTH BiJ iep>kaBU NEBHOTO pPiBHSA NMEHCIHUX BUILIAT BiAMOBiAHO 10
NeBHUX 00’'EKTUBHUX KPUTEPIiB, ajle i pea/IbHOI0 3MOI'0l0 TaKi BUILJIATH OTPUMYBATH B PO3Mi-
pi, AKUH J03BOJISE JIIOAWHI NiATPUMYyBaTH TrifjHe iCHyBaHHs, 3a6e3MeyyBaTH CBOI KJIIOYO0BI MO-
Tpeb6U B KUTTI Ta COLlia/IbHOMY CepeZlOBHIL, YHUKAIOYHX 6iJTHOCTI i coniaibHOI 3015151
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O6rpyHTOBaHO BaXK/JIMBICTb rapaHTYBaHHS JiepP)KaBoOI0 MpaBa Ha MeHCiHHe 3a6e3NedyeHHs fK
CKJIaZI0BOI KOHCTUTYIiIIHOr0 MpaBa Ha coLjiaJIbHUH 3aXUCT. BusiBieHo, 1110 collianibHa JepxKaBa
3/[iCHIOE TaKy COL{ia/IbHY MOJITHKY, IKa FapaHTY€E He MIPOCTO MeHCiMHI BUIJIATH, a TaKUH iX po-
3Mip, NepioANYHICTE OTPYMAaHHSA Ta iHJeKcallilo B yCTaHOBJIEHOMY NMOPAJKY, 110 3a6e3Me4yoTh
KOXXHiM JIIOIMHI, sIKa Ma€ NMPaBo Ha MEHCIiI0, IOCTAaTHIN )XUTTEBUM piBEHb, CTA/IITh YCTAHOBJIEHUX
CTaHJAPTIB NeHCiMHOro 3abe3rneyeHHs], rapaHTOBaHICTb LbOTO 3abe3neyeHHs], NepesabadyBa-
HiCTb 3aKOHO/ABYOI MOJIITUKHU IEHCIMHOTr0 3a6e3ne4YeHHs (BiANOBIIHO 10 KOHLENIIii mpaBoMip-
HUX O4iKyBaHb), Bi/INOBiAHY NpaB03aCcTOCOBHY MOJIITUKY NeHCIHHOro 3a6e3nevyeHHs. [oBese-
HO, 110 B KOHTEKCTI KOHILeMNLii collialbHOI Jiep>KaBu MOTpebye 3BaXKEHOr0 0OMipKOBYBaHHSA
(BiAMOBiAHO 0 KOHIENTY «IIPOCTOPY 06AYMYBaHHs») MpobJieMa 3aKoHoAaBuol dikcarii omn-
TUMaJIbHOI MoJieJ1i meHCiHHOTrOo 3a6e3nedyeHHd (1110 BpaxoByBasa 6 BUpillleHHs NUTaHb BU3Ha-
YeHHsI po3MipiB neHcilHOro 3ab6e3nevyeHHs, IX paH)KyBaHHSA B Pi3HUX, 30KpeMa CIeljjabHUX,
3aKOHax, CII0Cco6iB i TeMIiB NMpoBeJeHHs iHZeKcalil po3MipiB MeHCIH ToII0) 3 ypaxyBaHHIM
€KOHOMIYHOI'0 CTaHy JlepaBU Ta BiAMOBIJHOCTI Takoro 3abesneyeHHs 3aBJaHHIO peasizanii
6a30BUX NOTpeO JIIAWHU LIOJ0 TiIHUX YMOB icHyBaHHs. HaroJsomeHo, 10 fAofiepXaHHSA KOH-
CTUTYLIMHMX NPUHLMIIB COLia/IbHOI Jlep>kaBU 00YMOBJIIOE 3/iMCHEHHA 3aKOHOJABYOr'0 pery-
JIIOBAHHA NeHCIHHOro 3abe3neyeHHs Ha 3acajiax ClpaBeAJUBOCTI Ta PO3MIPHOCTI 3 ypaxyBaH-
HSIM 000B’SI3KY Jlep>KaBU 3a6e31edyBaTH TiZiHi yMOBH KUTTS KOXKHOMY IPOMa/ITHUHY YKpaiHH.

Katouoei cnoea: npasa 00utu, A100UHOYeHMpuU3M, 2i0HI yMosU dcummsl, neHciliHe 3a6e3ne-
YeHHSsl, COYia/IbHA 0epaicasa, coyianbHa noAIMuKa, chpagedausicms, NponopyitiHicme.

IutyBanHsa (ACTY 8302:2015): Polesov S. S. The mechanism of the social state and the place of
the pension system in it: theoretical and legal aspects. Law and Safety. 2024. No. 1 (92). Pp. 194-203.
DOI: https://doi.org/10.32631/pb.2024.1.18.

Citation (APA): Polesov, S. S. (2024). The mechanism of the social state and the place of the pen-
sion system in it: theoretical and legal aspects. Law and Safety, 1(92), 194-203. https://doi.org/
10.32631/pb.2024.1.18.

203



