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FIREARMS CONTROL AS AN ELEMENT OF CRIMINOLOGICAL SECURITY
IN THE CONCEPT OF TRANSITIONAL JUSTICE FOR UKRAINE!

The article is devoted to the development of a criminological model of firearms trafficking
control in the context of transitional justice for Ukraine.

It is established that illicit firearms trafficking lays down long-term trends of deterioration of
the criminogenic situation, including in the post-war period, and in the future threatens to
strengthen the functionality of organised criminal groups and a surge in violent criminal
activity. The article proposes a criminological model for establishing control over firearms
circulation which provides for: 1) preservation of the existing legal regime of firearms
circulation for civilians until the end of the armed conflict and the legal regime of martial law;
after the lifting of martial law, a balanced legalisation of civilian (short-barreled) weapons with
strict control, verification and constant monitoring is required; 2) for military personnel
(including those discharged from service): a) a special type of exemption from criminal liability
under Articles 263 and 410 (regarding misappropriation of firearms, ammunition, explosives
or other munitions) of the Criminal Code of Ukraine, subject to presentation for inspection,
registration and issuance of a permit (de lege ferenda); b) obtaining a permit (de lege ferenda)
for storage of firearms (in the amount of no more than one unit per person) and ammunition
(in the amount of no more than 60 pieces); 3) criminal liability for violation of the conditions of
the permit to keep and carry firearms.

It is concluded that the enhancement of criminal liability for the illegal acquisition, transfer or
sale of firearms, ammunition, explosives or explosive devices under martial law or a state of
emergency is an example of excessive criminalisation of socially dangerous acts. Law
enforcement agencies, by complying with the requirements on the general principles of
sentencing (Article 65, paragraph 11, part 1, Article 67 of the Criminal Code of Ukraine), have
sufficiently effective tools to assess and take into account the degree of social danger of various
manifestations of illegal handling of weapons.

The proposal is to supplement the disposition of Part 1 of Art. 263 of the Criminal Code of
Ukraine with an indication of such an object of a criminal offence as a constructive part of a
firearm, setting it out in the following wording: “Carrying, storing, purchasing, transferring or
selling firearms or their constructive parts (except for smooth-bore hunting rifles and their
constructive parts), ammunition, explosives or explosive devices without a permit provided for
by law - ...”.

Key words: war, armed conflict, firearms, criminogenic risk, criminological security, criminal
liability, transitional justice.
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1 The article was prepared within the framework of the project ‘Protection of Human Rights in the
Concept of Transitional Justice: Ukrainian Model’ (reg. no. 2022.01/0204), implemented with the support of
the National Research Foundation of Ukraine.
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INTRODUCTION. Increased trafficking in fire-
arms, ammunition, explosives and devices is an
inevitable consequence of any armed conflict, es-
pecially one as large as the current Russian-
Ukrainian war. The unprovoked aggression of the
Russian Federation against Ukraine has naturally
led to the involvement of a significant number of
people in the hostilities. The attempts to organise
an effective national resistance, especially at the
beginning of a large-scale invasion, in the context
of the need to take urgent measures to arm territo-
rial defence units, often took place in disregard of
the formal requirements of the registration proce-
dure. But for the sake of fairness, it should be
acknowledged that the situation demanded such
actions. Delaying the arming of the direct subjects
of the armed aggression was too risky, threatening
a faster pace and greater scope for the occupation
of Ukraine’s territory. This had to be avoided.
However, the expected consequence of this prac-
tice was further replenishment of the shadow sec-
tor of firearms trafficking.

However, not even this circumstance, but the
subsequent development after the first weeks of
the full-scale invasion on 24 February 2022 the
expansion of the combat theatre, Ukraine’s mobi-
lisation activities, an increase in the number of
military personnel involved in combat missions
and legal possession of firearms, ammunition and
explosives, have become the factors that have led
to a tendency to replenish the volume of illegal
trafficking in these items through the outflow
from the combat zone, correlated with rotation
processes. It should now be acknowledged that
military personnel have become the main source of
replenishment of illegal weapons in the hands of
the population. Symbiotic forms of reproduction of
general criminal organised and military crime are
partly recorded. Ordinary criminals are interested
in obtaining military weapons. This trend should
be stopped. A strategy for establishing control over
arms trafficking as an element of transitional jus-
tice for Ukraine should be urgently developed.

The problem of illegal trafficking in firearms,
ammunition, explosive devices, including under
martial law and in the post-war and post-conflict
period, was addressed in separate scientific arti-
cles by V. S. Batyrgareieva, V. V. Holubosh,
R. Jamieson, I. P. Katerynchuk, E. A. Kobruseva,
V. 0. Merkulova, D. O. Kolodin, 0. M. Lytvynov, ].
Lee, O. S. Soklov, V. V. Sokurenko, P. L. Fries,
S. Huntington, and others. At the same time, the
conceptual approach that could form the basis of
an appropriate criminological strategy to control
illegal arms trafficking, prevent related crimes
committed with their use, and ensure security as
an integral element of transitional justice remains
unresolved and debatable.

77

PURPOSE AND OBJECTIVES OF THE
RESEARCH. The purpose of the article is to define
the basic characteristics of the criminological mod-
el for preventing illicit firearms trafficking and
crimes committed with their use through a combi-
nation of control, incentive and jurisdictional (re-
pressive) measures. The objectives of the study are:
1) to describe the state and some peculiarities of
the dynamics of illegal firearms trafficking and
crimes committed with its use; 2) to empirically
substantiate the demand for establishing control
over illegal firearms trafficking and its specific
model; 3) to determine the validity of certain leg-
islative initiatives in the field of criminal liability
for illegal firearms trafficking.

METHODOLOGY. The philosophical level of
the methodology for researching criminological
security in terms of controlled firearms trafficking
is based on the principles and laws of dialectical
determinism: universal connection, historicism,
systematicity, dialectical contradiction, balance.
Their application, supplemented by general scien-
tific methods (analysis, synthesis, induction, com-
parison, modelling, etc.), made it possible to
structure the criminogenic risks associated with
illegal arms trafficking, to propose an information
criminological model of appropriate control The
use of such scientific methods as statistical analysis
(official statistical reporting), content analysis
(112 media reports), surveys (1,723 citizens,
7,209 police officers, 105 members of the Armed
Forces of Ukraine), expert assessments (27 experts
from among criminal lawyers and criminologists)
allowed us to present a system of arguments in
favour of a specific criminological model for es-
tablishing control over firearms trafficking.

RESULTS AND DISCUSSION. Countering illicit
arms trafficking is traditionally an important ele-
ment of war criminology (Sokurenko, 2023; Lea,
2020). It is usually associated with the issues of
adaptation of military personnel to the conditions
of peaceful life. And this problem is a classic one (in
the academic sense), described in scientific works
after the Second World War (Huntington, 1957).
It has not lost its acuteness in the later period, in
particular in the 1990s in Europe and in the twen-
ty-first century (Jamieson, 1998) against the
background of armed conflicts and migration
(Jamieson, 2014).

Based on the official statistical reporting of the
Prosecutor General’s Office on the number of crim-
inal offences committed (Statistical Reporting
Form No. 1), it is safe to say that the war has large-
ly contributed to the increase in the level of illegal
handling of weapons (Articles 263, 410 of the
Criminal Code of Ukraine, hereinafter - the CCU),
as well as crimes related to their use (Articles
115, 121, 187 of the CCU) (see Figure 1).
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Figure 1. Graphical representation of the level and dynamics of crimes related to illegal firearms
trafficking in 2021-2023

Figure 1 shows that there is a significant in-
crease in crimes under Article 263 of the Criminal
Code of Ukraine. While in 2021 there were 4,067
registered, in 2022 there were 4,736 (an increase
of 1.164 times), and in 2023 there were 5,582 (an
increase of 1.373 times in comparison to the base
year of 2021). Even more intense is the increase
under Art. 410 of the Criminal Code of Ukraine - a
special military criminal offence related to the theft,
misappropriation, extortion by a serviceman of
weapons, ammunition, explosives or other muni-
tions, vehicles, military and special equipment or
other military property, as well as their acquisition
by fraud or abuse of officel. Although the subject
matter of this criminal offence is not only firearms,
ammunition, explosives, but also other categories
of property, the analysis of investigative and judi-
cial practice shows an absolute predominance
(78.2 %) of these items restricted for civilian use in
the structure of these crimes.

According to the National Police, “5,168
firearms were seized from illicit trafficking:
1,567 assault rifles, 997 pistols and revolvers,
921 grenade launchers, 1,683 units of converted
weapons, etc. The police also seized: 17,815 gre-
nades, 16,798 mines, fuses, explosive devices,
more than 1,800,000 rounds of ammunition and

1 Verkhovna Rada of Ukraine. (2001). The
Criminal Code of Ukraine (Law No. 2341-III).
https://zakon.rada.gov.ua/laws/show/2341-14.
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2,935 kg of explosives?”; “police documented 695
facts of arms sales. They found 117 caches, which
is more than 7,000 units of various types of weap-
ons. The two largest caches were dismantled in
Kyiv and Cherkasy region. It was established that a
resident of Cherkasy region planned to sell the
weapons to criminals. Anti-tank guns, rocket
launchers, grenade launchers and many other
items were seized from the offender”3; “thanks to
the checkpoints, more than 1,000 facts of illegal
weapons transportation were documented. 422
firearms were seized, including 234 automatic
weapons, 61 pistols and revolvers, 79 grenade
launchers, as well as 2,815 grenades and 1,065
mines, fuses and other explosive devices”4.

The situation with crimes committed with
firearms is also alarming. Their increase is ap-
proximately sixfold: from 300 crimes in 2021 to
1,867 in 2023. Among them, premeditated mur-
ders predominate (36 in 2021, 247 in 2022, and
909 in 2023), grievous bodily harm (1 in 2021, 18
in 2022, and 14 in 2023), and robberies (1 in 2021,

2 National Police of Ukraine. (2024, January 15).
National Police seized over five thousand firearms
and 1.8 million rounds of ammunition - results of
work for the year. https://www.npu.gov.ua/news/
natspolitsiia-vyluchyla-ponad-5-tysiach-odynyts-
vohnepalnoi-zbroi-ta-18-mln-boieprypasiv-i-
naboiv-rezultaty-roboty-za-rik.

3 Ibid.

4 Ibid.
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32 in 2022, and 23 in 2023). A strong correlation
between the dynamics of reproduction of criminal
offences under Articles 263 and 410 of the Crimi-
nal Code of Ukraine, on the one hand, and ordinary
violent crimes under Articles 115, 121 and 187 of
the Criminal Code of Ukraine, on the other hand,
gives grounds to assert that the establishment of
effective, criminologically sound control over fire-
arms trafficking will have a comprehensive pre-
ventive effect.

In this regard, it is quite natural that initia-
tives related to the so-called legalisation of fire-
arms circulation come into the focus of criminolo-
gists’ attention. Among other things, as rightly
noted by D. B. Sanakoiev (2023), discussions con-
tinue on the possibility of civilians being granted
the right to freely possess firearms to protect
their own lives in a full-scale war.

It is known that the circulation of civilian
weapons (firearms, short-barreled weapons) is
quite common in the world (Didenko, 2018;
Korniiets, 2011); the relevant legislation is devel-
oped; foreign experience (Kobrusieva, 2022) is
certainly worth studying and, possibly, implement-
ing. At the same time, for modern Ukraine, the is-
sue of controlling the circulation of firearms is
somewhat different: how to ensure the controlled
circulation of military weapons, ammunition, and
explosive devices, the volume of the illegal seg-
ment of which has increased dozens or even hun-
dreds of times since the start of full-scale aggres-
sion against Ukraine. So, on the one hand, we are
not dealing with an ordinary situation when the
population seeks to protect themselves from vio-
lent attacks (including robberies). The priority is
to work with:

a) current and/or former military personnel
of the Armed Forces of Ukraine, the National Guard
of Ukraine, the State Border Guard Service of
Ukraine, police officers (combatants) who illegally
(as a result of theft, misappropriation) possess
firearms, ammunition, explosives and devices of
military type (mainly automatic weapons, gre-
nades and grenade launchers, mines);

b) organisers and members of organised
criminal groups (organised groups, criminal or-
ganisations, including gangs) who improve their
armaments by illegally supplying (selling) weap-
ons from the army through individual servicemen
and their groups. The operative units of the Secu-
rity Service of Ukraine, the State Bureau of Inves-
tigation and the National Police regularly identify
and block the relevant supply channels.

On the other hand, in the context of the availa-
bility of significant volumes of criminal weapons, it
is quite understandable that civilians request the
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legalisation of the circulation of short-barreled
weapons for self-defence. We believe that these
two trends will become decisive in the post-
conflict, transitional period for the basic configu-
rations of violent crime. The security of citizens
will largely depend on how these contradictions
are resolved. Therefore, relevant criminological
models should be incorporated into the concept
of transitional justice.

For a more detailed understanding of the pa-
rameters of social demand for the legalisation of
the wide circulation of firearms, as well as the
relevant expert assessments, we propose to draw
attention to the results of a survey of several cat-
egories of respondents (internally displaced per-
sons, military personnel, police officers and the
public, experts) conducted in October-November
2023 (using network analytical resources) within
the framework of the project ‘Protection of Human
Rights in the Concept of Transitional Justice:
Ukrainian Model’ (registration No. 2022.01/0204).
Thus, contrary to popular belief, the public
(1,723 respondents) has a negative attitude to the
idea of broad legalisation of firearms circulation
(see Figure 2).

Thus, the majority of citizens (63.8 per cent)
are still against the mass legalisation of weapons.
Only the idea of limited legalisation is accepted: a)
of short-barreled weapons (25.7 %); b) subject to
thorough checks and further control (1.2 %);
) unconditional support, including legalisation of
the circulation of automatic weapons, but only for
combatants (8.2 %); d) only for law enforcement
officers (1.1 %).

Police officers (7,209 respondents) demon-
strated a substantially identical, but more pro-
nouncedly negative attitude to the idea of legalis-
ing civilian firearms circulation (see Figure 3).

Overall, about 72 per cent of police officers
are unequivocally against the legalisation of civil-
ian arms circulation during the war. Only 0.2 per
cent of respondents admit the possibility of such
legalisation after martial law is lifted. At the same
time, it is also symptomatic that approximately
one in five police officers admits the possibility
and expediency of such legalisation, however,
only for short-barreled weapons. At the same time,
8 per cent of respondents support the mass legalisa-
tion of weapons, including automatic weapons, for
combatants. Thus, in total, 28 %, in fact, every fourth
police officer, supports legalisation in one format or
another.
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A completely opposite situation was record-
ed in the survey of military personnel of the
Armed Forces of Ukraine, the vast majority of
whom were combatants (83.3 %) and held officer
ranks (66.7 %). However, the question for this

category of respondents (105 people) was some-
what different from the previous ones and con-
cerned their desire to keep automatic firearms for
permanent storage after leaving the Armed Forc-
es of Ukraine (see Fig. 4).

Would you like to keep your automatic firearms for
permanent legal storage after the war is over?

Yes, if only for
the military or

reservists, as
in Finland, for
example

4,2 %

Figure 4. Attitude of servicemen to the idea of leaving automatic firearms in permanent storage after
the war

Therefore, the majority, almost 71 per cent,
want to keep their weapons after the conflict
ends. In this context, it is also worthy of special
attention that, according to the data we received
during the survey, more than half (54.2 %) con-
sider it appropriate to transfer power in Ukraine
in the post-war period to the military. It should
also be noted that the majority of respondents
were officers.

However, this aspect of transitional justice
deserves a larger separate study in the context of
the criminogenic risks of the transitional period.
Here, we would like to emphasise that there is a
certain imbalance between the aspirations of the
military, on the one hand, and civilians and police
officers, on the other. This contradiction is a di-
rect consequence of the criminogenic effect of the
war and, according to criminal statistics, is al-
ready being recorded. Indeed, the military want
to possess weapons and do not intend to volun-
tarily give them up even after the end of the
armed conflict.

Resolving this situation in an imperative way,
i.e. through an absolute ban on the possession of
automatic and civilian short-barreled firearms
after the end of martial law and legislative pre-
scriptions for the unconditional surrender of ex-
isting models in circulation, does not seem ap-
propriate, will be ineffective and will be ignored
primarily by the majority of military personnel
who have weapons, especially trophy weapons,
obtained in combat. In this regard, we consider it
possible to propose the following criminological
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model for establishing control over the circulation
of firearms and ammunition:

1) development and adoption of the basic law
of Ukraine on firearms circulation. As P. L. Fris
(2015) reasonably notes, for those countries that
have legalised the wide circulation of civilian
weapons, it is typical that legalisation is preceded
by status and legal regulation of weapons. Conse-
quently, first, a law is needed that would answer
the question of how and what to protect with
such weapons;

2) until the end of the armed conflict and the
legal regime of martial law, the existing legal re-
gime of firearms circulation for civilians shall re-
main in force, including the possibility of pos-
sessing them on the grounds specified by the Law
of Ukraine ‘On Ensuring the Participation of Civil-
ians in the Defence of Ukraine’ of 3 March 2022
No. 2114-IX1. After the cancellation of martial law,
a balanced legalisation of civilian (short-barreled)
weapons with strict control, verification and con-
stant monitoring. This position is also supported
by the expert opinions we have received from
forensic and criminological experts. The idea of
legalising the circulation of civilian firearms is
supported by 71.4 per cent of experts

Today, in accordance with the provisions of the
current regulatory documents, Ukrainian citizens

1 Verkhovna Rada of Ukraine. (2022). On
ensuring the participation of civilians in the defence
of Ukraine (Law No. 2114-IX). https://zakon.rada.
gov.ua/laws/show/2114-20.
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may own the following categories of small arms:
long-barreled smooth-bore hunting weapons;
long-barreled rifled hunting weapons; rifled and
smooth-bore sporting weapons (including short-
barreled), which may be stored only within shoot-
ing ranges and shooting ranges without the right
to store them at the place of residence. In addi-
tion, certain categories of citizens may be allowed
to possess short-barreled smooth-bore self-
defence weapons (devices for firing rubber or
similar projectiles) and award-winning short-
barreled rifled weapons (Sokolov, 2019);

3) for servicemen who illegally possess
(keep, carry) firearms, provide for a) a special
type of exemption from criminal liability under
Articles 263 and 410 of the Criminal Code of
Ukraine (in terms of misappropriation of fire-
arms, ammunition, explosives or other muni-
tions), subject to presentation for inspection, reg-
istration and issuance of a permit (de lege
ferenda) and mandatory checks for the use of
weapons for committing crimes, including mili-
tary ones; b) obtaining a permit (de lege ferenda)
for possession of firearms (in the amount of no
more than 1 per person) and ammunition (in the
amount of no more than 60 pieces); possession is
allowed in a discreet manner. ); it is allowed to
carry them in an unloaded state, with the maga-
zine disconnected to change the place of storage,
unless otherwise provided by law;

4) criminal liability should be introduced for
violation of the conditions of the permit to keep
and carry firearms.

The main goal of this model is to satisfy the
request of the military to keep the weapons and
to register and control the existing units of the
relevant weapons. We believe that such a mecha-
nism has the potential to be implemented with
the assistance of the military leadership, appro-
priate broad explanatory and preventive work,
and appropriate changes in legislation.

At the same time, we note that the scientific
literature generally expresses a well-founded
opinion that ‘the lack of effective legal regulation
of arms trafficking in Ukraine creates favourable
conditions for the proliferation of illegal firearms,
which is a potential threat to our country and may
also negatively affect international cooperation
with European countries. Accordingly, the devel-
opment and implementation of draft laws aimed at
legal regulation of arms trafficking is one of the top
priorities of the Ukrainian legislature (Kolodin,
2023). Moreover, legal regulation of arms trafficking
is an important element of criminal law policy and
crime policy in general (Orlov, 2023; Pysmenskyy,
2024). Therefore, it is not surprising that ideas and
specific draft laws on strengthening criminal liability
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for illegal arms trafficking regularly appear
(Katerynchuk, Merkulova, 2017).

In this regard, it would be useful to make a
few comments on the Draft Law of Ukraine on
Amendments to Article 263 of the Criminal Code
of Ukraine on Strengthening Liability for the Ille-
gal Acquisition, Transfer or Sale of Firearms,
Ammunition, Explosives or Explosive Devices in
the Conditions of Martial Law or a State of Emer-
gency (Reg. No. 10041) dated 13 September 2023
(hereinafter - Draft Law No. 10041)™.

It is declared that Draft Law No. 10041 is
aimed at preventing offences in the form of illegal
acquisition, transfer or sale of firearms, ammuni-
tion, explosives or explosive devices in the context
of martial law or a state of emergency, promoting
the use of firearms, ammunition, explosives or ex-
plosive devices exclusively within the legal frame-
work, establishing law and order in Ukraine, to
prevent the commission of offences and damage to
public interests with the use of illicitly trafficked
weapons during martial law or a state of emer-
gency, it is envisaged to amend Article 263 of the
Criminal Code of Ukraine2. However, several sig-
nificant circumstances stand in the way of achiev-
ing the goals of Draft Law No. 1004 1.

First, it proposes to strengthen criminal lia-
bility for the illegal acquisition, transfer or sale of
firearms, ammunition, explosives or explosive de-
vices in a state of martial law or emergency by in-
troducing a new part two of Article 263 of the
Criminal Code of Ukraine that threatens to impose
a sentence of imprisonment for a term of seven to
twelve years and a fine of twenty thousand to fifty
thousand tax-free minimum incomes3.

1 Verkhovna Rada of Ukraine. (2023). Draft Law
on Amendments to Article 263 of the Criminal Code of
Ukraine on Strengthening Liability for Illegal
Acquisition, Transfer or Sale of Firearms, Ammunition,
Explosives or Explosive Devices in the Conditions of
Martial Law or State of Emergency (No. 10041).
https://itd.rada.gov.ua/billinfo/Bills/Card/42776.

2 Verkhovna Rada of Ukraine. (2023). Explanatory
Note to the Draft Law of Ukraine ‘On Amendments to
Article 263 of the Criminal Code of Ukraine on
Strengthening Liability for lllegal Acquisition, Transfer
or Sale of Firearms, Ammunition, Explosives or Explosive
Devices in the Conditions of Martial Law or State of
Emergency’ (No. 10041). https://itd.rada.gov.ua/
billinfo/Bills/pubFile/1982616.

3 Verkhovna Rada of Ukraine. (2023). Draft Law
on Amendments to Article 263 of the Criminal Code of
Ukraine on Strengthening Liability for lllegal
Acquisition, Transfer or Sale of Firearms, Ammunition,
Explosives or Explosive Devices in the Conditions of
Martial Law or State of Emergency (No. 10041).
https://itd.rada.gov.ua/billlnfo/Bills/Card/42776.
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The explanatory note to the Draft Law
No. 10041 states that this is primarily due to the
fact that there are currently problems with the
actual prosecution of persons guilty of the acts
under part 1 of Article 263 of the Criminal Code of
UKkraine, but unfortunately, it does not specify
what problems exist with the actual prosecution
of such persons.

If the solution to the real problems of bring-
ing to justice those guilty of the acts envisaged by
the current part 1 of Article 263 of the Criminal
Code of Ukraine relies only on strengthening the
punitive impact by including in the sanction of the
proposed Draft Law No. 10041 part 2 of Article
263 of the Criminal Code of Ukraine the threat of
imprisonment for a term of seven to twelve years,
it is appropriate to note that an important com-
ponent of systemic actions to counter any type of
criminal offence under the Special Part of the
Criminal Code of Ukraine is the comprehensive
implementation of general social and special
criminological measures to counteract various
manifestations of deviant practices developed by
criminological science. The mere increase in crim-
inal liability for any type of unlawful offence, in-
cluding those related to the illegal acquisition,
transfer or sale of firearms, ammunition, explo-
sives or explosive devices, cannot effectively
counteract such an extremely important and
complex matter as combating various manifesta-
tions of criminal practices. The modern doctrine
of criminal law and criminological science have
proven that an increase (including a significant
one) in the severity of the inevitable criminal re-
pression has never stopped potential lawbreakers
from committing specific unlawful acts. We are
aware that any prohibitory criminal law provision
of the Special Part of the Criminal Code of
Ukraine, as normatively defined in the criminal
law, to a certain extent provides a preventive ef-
fect on violators of the criminal law. However, it is
possible that the normative certainty of the new
version of Part 2 of Article 263 of the CC of
Ukraine based only on the criterion of committing
certain acts in martial law or a state of emergency
will become an example of excessive criminalisa-
tion of socially dangerous acts. It is worth noting
that law enforcement agencies, due to compliance
with the requirements for the general principles
of sentencing (Article 65, paragraph 11, part 1,
Article 67 of the CC of Ukraine), already have
many tools to assess and take into account the
degree of public danger of various manifestations
of illegal handling of weapons.

It is also worth noting that Draft Law
No. 10041 proposes to increase criminal liability
only for the purchase, transfer or sale of firearms
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(except for smoothbore hunting weapons), am-
munition, explosives or explosive devices without
a permit provided for by law. Instead, the posses-
sion and storage of firearms, ammunition, explo-
sives and explosive devices committed under
martial law or a state of emergency will be subject
to legal assessment and individualisation of crim-
inal liability under Part 1 of Article 263 of the
Criminal Code of Ukraine, using the already men-
tioned existing tools for appropriate criminal le-
gal response.

Secondly, one cannot but pay attention to the
proposal to include in the sanction of the new
version of Part 2 of Article 263 of the Criminal
Code of Ukraine the application of an additional
mandatory punishment in the form of a fine of
twenty thousand to fifty thousand tax-free mini-
mum incomes. The imposition of a fine is a fairly
efficient and effective way for the state to respond
to violations of criminal law prohibitions. At the
same time, there are certain doubts as to the pos-
sibility of its actual enforcement if imposed in the
proposed amounts simultaneously with impris-
onment for illegal handling of weapons, ammuni-
tion or explosives.

Thirdly, according to the current version of
part 3 of Article 263 of the Criminal Code of
Ukraine, as well as according to part 4 of Arti-
cle 263 of the Criminal Code of Ukraine pro-
posed by Draft Law No. 10041, the actions of a
person who voluntarily surrendered weapons,
ammunition, explosives or explosive devices to
the authorities do not contain the elements of a
completed criminal offence under parts 1, 2 and
3 of Article 263 of the Criminal Code of Ukraine,
although it was present before. This is contrary
to part 1 of Article 2 of the Criminal Code of
Ukraine, according to which the commission by a
person of a socially dangerous act containing the
elements of a criminal offence under this Code is
the basis for criminal liability, part 3 of Article 3
of the Criminal Code of Ukraine, according to
which the criminal unlawfulness of an act is de-
termined only by this Code, as well as part 3 of
Article 4 of the Criminal Code of Ukraine, accord-
ing to which the time of commission of a crimi-
nal offence is the time when a person commits
an act or omission provided for by the law on
criminal liability. The fact that a person volun-
tarily surrenders weapons, ammunition, explo-
sives or explosive devices to the authorities is
nothing more than one of the special types of
effective remorse referred to in Article 45 of the
Criminal Code of Ukraine, in connection with
which a person is released from criminal liabil-
ity, but not in respect of which criminal liability
is excluded.
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Fourthly, the proposed amendments to Arti-
cle 263 of the Criminal Code of Ukraine do not
take into account the real need to improve crimi-
nal law means of combating illegal firearms traf-
ficking, especially in martial law, due to the cases
of manipulation with technical components of
firearms that have become more frequent in re-
cent years. It is a method of evading criminal lia-
bility and complicating the possibility of proving a
person’s guilt in committing a criminal offence
under Part 1 of Article 263 of the Criminal Code of
Ukraine by disconnecting parts of firearms and
transporting them in separate batches, for exam-
ple, one person transports a batch of assault rifles
without bolts, while another person transports a
batch of bolts by another route and at another
time. It is known that the subject of the criminal
offence under Part 1 of Article 263 of the Criminal
Code of Ukraine is a firearm suitable for shooting.
The absence of structural elements that make it
impossible to fire a shot does not allow to recog-
nise the respective firearm as the subject of a
criminal offence under Part 1 of Article 263 of the
Criminal Code of Ukraine. And this state of affairs,
given the scale and types of firearms, including
automatic weapons, that are in illicit circulation in
the context of the ongoing armed conflict, cannot
be considered satisfactory. There is a need to
amend and supplement the disposition of Part 1
of Article 263 of the Criminal Code of Ukraine to
expand the list of objects of a criminal offence by
adding the phrase ‘constructive parts of firearms’.

CONCLUSIONS. The current state of crime
related to illegal firearms trafficking lays the
foundation for long-term trends of deterioration
in the crime situation, including in the post-war
period, which in the future threatens to strength-
en the functionality of organised criminal groups
and a surge in violent criminal activity. A signifi-
cant proportion of illegal arms trafficking is ac-
counted for by members of the Armed Forces of
UKkraine. At the same time, there is an empirical
demand for the legalisation of both civilian and
military weapons.

The criminological model of establishing con-
trol over firearms circulation is proposed, which
provides for: 1) preservation of the existing legal
regime of firearms circulation for civilians until
the end of the armed conflict and the legal regime

of martial law; after the lifting of martial law -
balanced legalisation of civilian (short-barreled)
weapons with strict control, verification and con-
stant monitoring; 2) for military personnel (in-
cluding those discharged from service) a) a spe-
cial type of exemption from criminal liability
under Articles 263 and 410 of the Criminal Code
of Ukraine (in terms of misappropriation of fire-
arms, ammunition, explosives or other muni-
tions), subject to presentation for inspection, reg-
istration and issuance of a permit (de lege
ferenda); b) obtaining a permit (de lege ferenda)
for the storage of firearms (in the amount of no
more than 1 unit per person) and ammunition (in
the amount of no more than 60 pieces). ); 3) crim-
inal liability for violation of the terms of the per-
mit to keep and carry firearms.

Increased criminal liability for the illegal ac-
quisition, transfer or sale of firearms, ammuni-
tion, explosives or explosive devices in martial
law or a state of emergency is an example of ex-
cessive criminalisation of socially dangerous acts.
Law enforcement agencies, by complying with the
requirements of the general principles of sentenc-
ing (Article 65, paragraph 11, part 1, Article 67 of
the Criminal Code of Ukraine), have many effec-
tive tools to assess and take into account the de-
gree of public danger of various manifestations of
illegal handling of weapons. According to the pro-
posed Draft Law No. 10041, part 4 of Article 263
of the Criminal Code of Ukraine, the fact of volun-
tary surrender of weapons, ammunition, explo-
sives or explosive devices to the authorities is
nothing more than one of the special types of ef-
fective remorse referred to in Article 45 of the
Criminal Code of Ukraine and in connection with
which a person should be released from criminal
liability, and not in respect of which criminal lia-
bility should be excluded.

The disposition of Part 1 of Art. 263 of the
Criminal Code of Ukraine should be supplement-
ed with an indication of such an object of a crimi-
nal offence as “constructive part of a firearm”,
setting it out in the following wording: “1. Carry-
ing, storing, purchasing, transferring or selling
firearms or their constructive parts (except for
smoothbore hunting rifles and their constructive
parts), ammunition, explosives or explosive de-
vices without a permit provided for by law - ...”.

REFERENCES

1. Didenko, S. S. (2018). Problems of legalization of weapons in various foreign countries. Scientific Her-

ald of Kherson State University, 2(3), 148-151.

2. Fris, P. L. (2015). Citizens’ right to arms - “PRO ET CONTRA”. Our Law, 5, 77-84.
3. Huntington, S. P. (1957). The Soldier and the State: The Theory and Politics of Civil-Military Relations.

Belknap Press.

4. Jamieson, R. (1998). Towards a criminology of war in Europe. In V. Ruggiero, N. South, & I. Taylor
(Eds), The New European Criminology. Crime and Social Order in Europe (pp. 480-506). Routledge.



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 2 (93)

5. Jamieson, R. (2014). The Criminology of War. Routledge. https://doi.org/10.4324/9781315086859.

6. Katerynchuk, L. P,, & Merkulova, V. 0. (2017). lllicit circulation of weapons, ammunition or explosives:
directions for criminal law reform. South Ukrainian Law Journal, 3, 29-35.

7. Kobrusieva, Ye. A. (2022). Legalization of firearms in Ukraine in the light of international experience
during martial law. Juridical Scientific and Electronic Journal, 12, 535-537. https://doi.org/10.32782/2524-
0374/2022-12/127.

8. Kolodin, D. 0. (2023). Reforming the criminal legislation of Ukraine regarding the illegal circulation of
weapons, ammunition, explosives or explosive devices. South Ukrainian Law Journal, 1, 62-66. https://
doi.org/10.32850/sulj.2023.1.11.

9. Korniiets, A. V. (2011). Foreign experience in the functioning of administrative and legal regimes for
the circulation of weapons and explosives. Problems of Law and Law Enforcement, 2, 88-93.

10. Leq, J. (2020). A Criminology of War? By Ross McGarry and Sandra Walklate. The British Journal of
Criminology, 60(3), 807-810. https://doi.org/10.1093/bjc/azaa006.

11. Orlov, Yu. V. (2023). Crime and its countermeasures in the conditions of war: criminal law and crimi-
nological dimensions. Right.

12. Pysmenskyy, Ye. 0. (2024). On the problems of formation and implementation of the criminal law
policy of Ukraine under martial law (based on the example of a case of collaborative activity). Bulletin of
Luhansk Scientific-Educational Institute named after E. O. Didorenko, 1(105), 130-144. https://doi.org/
10.33766/2786-9156.105.130-144.

13. Sanakoiev, D. B. (2023). Legal and regulatory aspects of regulating arms trafficking under martial
law. Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs, 2, 224-230. https://doi.org/
10.31733/2078-3566-2023-6-224-230.

14. Sokolov, O. S. (2019). Prospects for reforming Ukrainian legislation in the field of arms trafficking
taking into account the provisions of European legal acts. Bulletin of Luhansk State University of Internal Af-
fairs named after E. O. Didorenko, 4(88), 147-157. https://doi.org/10.33766/2524-0323.88.147-157.

15. Sokurenko, V. V. (2023). Criminology of war: content and conceptual basis of formation. Bulletin of
Criminological Association of Ukraine, 2(29), 11-30. https://doi.org/10.32631/vca.2023.2.01.

Received the editorial office: 17 March 2024
Accepted for publication: 19 June 2024

IOPI BOJIOJJMMHUPOBUY OPJIOB,

doKkmop opudu4Hux Hayk, npogecop,

Xapkiecvkull HayioHa/bHULL yHiBepcumem eHympiwHix cnpas,
Kagedpa KpUMIHAIbHO20 NPA8a i KPUMIHO02i1;

ORCID: https://orcid.org/0000-0003-1981-0794,

e-mail: orlov1284@ukr.net;

AH/IPI MUKOJIAMOBUY SIIEHKO,

doKkmop opudu4Hux Hayk, npogecop,

Xapkiecvkull HayioHabHULL yHiBepcumem eHympiwHix cnpas,
Kagedpa KpUMIHAIbHO20 NPaAsa i KPUMIHO/102i1;

ORCID: https://orcid.org/0000-0003-3956-3487,

e-mail: ua.andr.iash@gmail.com

KOHTPOJIb HA/l OBITOM BOTHEINAJIbHOI 36PO1 AK EJIEMEHT
KPUMIHOJIOTTYHOI BE3NEKH B KOHIEMNII MEPEXIJTHOI'O IIPABOCY 11
JJ1A YKPATHHU

CTaTTIO MPUCBSAYEHO PO3POo06Ii KPpUMIiHOJIOTIYHOT MO/eJli KOHTPOJIIO0 Ha/l 06iroM BOTHeNaIbHOI
36poi B KOHTEKCTI nepexiIHOro MpaBoCyAjs s YKpaiHu.

BcTaHoBJIeHO, 1[0 HE3AaKOHHHUM 06ir BorHenaibHOi 36poi 3ak/aJilae JOBroTpUBaJi TeHZeHLi
NoripLIeHHs] KPUMIHOIeHHOI 06CTaHOBKH, 30KpeMa B MOBOEHHUM Iepioj, Y NepcrneKTUBi 3a-
rpoXKye 3MilfHeHHAM (QYHKI[iOHa/Iy OpraHi30BaHUX 3JI0YMHHHUX YIPYIyBaHb, CIJIECKOM HaCH-
JIbHULBbKOI KpUMiHaJbHOI aKTHBHOCTI. 3allpONIOHOBAHO KPHMIHOJIOTIYHY MOJeJsb BCTaHOB-
JIeHHs1 KOHTPOJIIO 3a 06iroM BOrHemaJjbHOI 36poi, sika nepegbadyae: 1) 36epexeHHs M)A
IMBIJIBHUX 0Ci6 0 3aBepIleHHs 36p0oHHOro KOHQJIIKTY i MPaBOBOT0 PEXKHUMY BOEHHOT'O CTaHY
HasIBHOTO NMPABOBOT0 PEXUMY 06Iiry BOrHenaJIbHOI 36poi; micjisi ckacyBaHHS BOEHHOTO CTaHY
NoTpiGHA BUBaXKeHa Jierasisallis {uBisibHOI (KOPOTKOCTBOJIbHOI) 36pO0i i3 )KOPCTKUM KOHTpO-
JieM, BepyikKali€lo Ta MOCTIHHUM MOHITOPUHIOM; 2) JIsl BiiCbKOBOCTYKOOBIiB (30KpeMa,
3BUJIbHEHUX 3i CJIYKOU): a) CHelialbHUN BU/I 3BIIbHEHHS Bifi KpUMiHaIBHOI Bi/iOBiA@IbHOCTI
3a crarTaAMH 263 Ta 410 (B yacTHHI NpUBJIAaCHEHHSI BOrHeNa bHOI 36poi, 60H0BHX MpHUIIACIB,
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BUOYXOBUX abo iHIIMX 6GoioBuX pevyoBUH) KpuMiHajibHOro Kojekcy YKpaiHUM 3a YMOBH
npeJsiBJIeHHs [1J1s1 epeBipKy, peecTpauii Ta Buaadi fo3Bouy (de lege ferenda); 6) oTpumaHHs
no3BoJty (de lege ferenda) Ha 36epiraHHs1 BorHenasibHOI 30poi (V KiZIbKOCTi He Gisibllie ofiHi€T
OJIMHUI Ha 0coby) Ta 6oenpunacis (y KibkocTi He Gisbuie 60 wT.); 3) 32 NOpyLIEHHSI YMOB
[l03BOJIy 36epiraHHs i HOCIHHSI BOTHEMNaJbHOI 30poi - KpMMiHa/IbHA BiJ[IOBiAAIBHICTb.
3po6JieHO BHUCHOBOK, IO MOCHUJIEHHSI KPUMiHaJbHOI BiMOBia/JIbHOCTI 100 HE3aKOHHOTO
npuA6aHHs, epejadi yu 36yTy BOrHenanbHOI 36pol, 60H0BMX NpUNACiB, BUOYXOBUX PEYOBUH
a60 BUOYXOBUX MIPUCTPOIB B YMOBaX BOEHHOTO ab0 HA/[3BUYAHHOI0 CTaHy € MPUKIAZ0M Ha/J-
MipHOI KpuMiHasi3alii cycniibHO Hebe3neuyHUX AisiHb. Y cy6’€KTIB MpaB03acTOCyBaHHSA yepes
JOTPUMaHHS BUMOT L1010 3araJibHUX 3acaji IpU3HauYeHHs nokapaHH4 (cT. 65, 1. 11 4. 1 cT. 67
KpuminanbHOro Kojekcy Ykpainu) € HasexHi ebeKTUBHI iHCTpYMEHTH JJ1s1 OL[iHKH U ypaxy-
BaHHS CTYIEHs CycHisibHOI He6Ge3Me4YHOCTi pi3HMX MPOSBiB HE3aKOHHOI'O MOBOKEHHS 3i
36poEr0.

3anponoHOBaHO AUCNO3ULiI0 4. 1 ¢T. 263 KpuMiHa/IbHOr0 KOJleKCy YKpaiHU JOTIOBHUTH BKa-
3iBKOI0 Ha TaKHWH NMpeJMeT KPUMiHA/JbHOTO NMPaBONOpPYLIEHHS, K KOHCTPYKTUBHA YaCTHHA
BOTHeMNasIbHOI 30poi, BUKJIaBLIY 11 B Takil peaakuii: «1. HocinHs, 36epiraHns, npuabdaHHs, me-
pefiaya M 36yT BOTHeNasbHOI 36poi a6o ii KOHCTPYKTUBHUX YaCTHUH (KPiM IJ1aIKOCTBOJILHOT
MUCJIMBCBKOI Ta KOHCTPYKTUBHUX YacTHH [0 Hei), 60H0BUX NpUNaciB, BUOYXOBUX PeYOBHUH
260 BUOYXOBHX NMMPUCTPOIB 6e3 rnepeadadyeHoro 3aKOHOM JI03BOJTY — ...».

Karouosi caoea: gitina, 36poiiHuli KoHP.AIKM, 802HeNA/IbHA 30p0si, KPUMIHO2eHHUU pU3uK, Kpu-
MiHO.102iYHa 6e3neKa, KpuMiHa/bHA 8idnosidaibHicmy, nepexioHe npasocydosl.
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