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3000y8au Kaghedpu KpUMiHAIbHO20 NPAsa i KpUMIiHON02T pakyrememy Ne 1
Xapxiecbko2o HayioHaNbHO20 YHIGEpCUmMemy 6HYMPIUHIX CRPAs

ITPABO HA 3AXHUCT SK OB’€EKT KPI/IMIHAJIE)HO-HPABOBOi OXOPOHH
TA OB’€EKT 3JIOYUMHY (AEAKI IIPOBJIEMU TEOPII I 3AKOHOJABYOI TIPAKTHUKHN)

PosrisiHyTO XapakTep i CTyImiHb CYCITbHOI HEOE3METHOCTI MOPYIICHHS MpaBa Ha 3aXHCT SIK 3IOUYNHY
poTH TpaBocyans. [IpoaHanizoBaHO KPUMiHAIEHO-TIPABOBI aCMEKTH MPaBOCYAIS K 00’€KTa 3I10-
quHiB. J[oBeneHo, o MpaBo Ha 3aXHUCT, sKe 3rinHo 3 KpuMiHAIEHUM KOoJeKkcoM YKpaiHu po3risa-
€TBCS SIK 00’ €KT OXOPOHU PO3ALTY «3IOYUHH TIPOTH MPABOCYIIsD, HEOOXiJHO BH3HABATH OJHHM i3
rapanToBaHNX KOHCTUTYIi€I0 Ta MiXKHApOTHO-ITPABOBIMH aKTaMH IIpaB 0coOH. 3alpOIIOHOBAHO PO-
3TalIyBaTd HOPMY PO KPUMIHAIBHY BiJIIOBIAANBHICTD 3a MOPYIICHHS IpaBa HA 3aXHCT y PO3ZILI
KpuminansHoro xojiekcy YKpaiHu 1po BiJITOBiAaNbHICTh 32 3JI0YMHU ITPOTH IIPaB 1 cBOOO JTFOJMHU

1 TpOMaJIsTHUHA.

Kniouosi cnosa: npaso na 3axucm, 06’exm 3104uny, 06 €Km KpUMIHAILHO-NPABOBOL OXOPOHU, KPU-
MIHALHA BIONOBIOATLHICIb, NPABOCYO0S, NPABA MA c80000U TOOUHU | SPOMAOTHUHA.
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| of a crime (some problems of theory and legislative practice)” [“Pravo na zakhyst yak obiekt kryminalno- |
I

pravovoi okhorony ta obiekt zlochynu (deiaki problemy teorii ta zakonodavchoi praktyky)”], Pravo i Bezpeka, i

ITocTtanoBka npodsemu. Ha nursixy moOymoBu
Cy4acHO1 JIep>KaBU €BPOINEUCHKOTo 3pa3ka YKpai-
Ha Ma€ OCOONMBY yBary MPUAUISITH 3MilJHEHHIO
(yHAaMEHTaNbHUX JAEMOKPAaTHYHUX I[IHHOCTEH,
3aXUCTY JIIOJUHM, B TOMY YHCHI 1 y 11 BiqHOCHHAX
13 B1amo10. JIoCHTh Bpa3IMBUM CTAaHOBHIIE OCOOH
B [IMX BiIHOCHHAX € y BUIMAJKY, KOJIU BOHA BCTY-
nae y KpUMiHaJIbHO-NIPaBOBI i KpUMiHaJIbHO-TIPO-
1ecyaabHi BITHOCHHHU 3 TIPHUBOIY BUMHEHHS a0o
MiI03pH Y BUMHEHHI HEI0 KPUMiHAJIbHOTO HpaBo-
MOPYILIEHHS Y JisIHHS, 32 SIKE 3aKOH nependavae
3aCTOCYBaHHS 3aXOiB KPHUMiHAJILHO-TIPABOBOTO
xapaktepy (HampuKiaa, IPUMYCOBUX 3aXOMIIB BH-
XOBHOTO XapakTepy IOA0 HEMOBHOMITHHOr0). TyT
il «IpOTHCTOITH» LiNMIA anapat QaxiBLiB y ramysi
FOPUCTIPYICHITII. 3JTOBKMBAHHS HHUMH TIPABOM,
yHepepkeHe 9u HenpaBWibHE (CBimoMe abo mo-
MHJIKOBE) 3aCTOCYBaHHS 3aKOHY € BKpai HeOese-
YHUM 3 OIJISIY Ha CyBOPICTh 1 TPUBAJiCTh MPaBO-
0oOMeXeHb, SKUX 0co0a 3a3Ha€ B pasi peaizarii
00 HET TaKUX 3aXOZiB.

Y MiKHapongHOMy TaKTi MPO TPOMAISHCBKI 1
noyiThaHi npasa (4. 3 cr. 14), €BponeiicbKiil KOH-
BEHITIi IMPO 3aXHCT IPaB JIIOJUHNA 1 OCHOBOITOJIOXK-
HUX cBo0OA 1950 p. (4. 3 cT. 6) 0cO0i TapaHTyEThCS
HaJ[aHHS IOCTaTHBOTO 4acy W MOIJIMBOCTI JUIS i
TOTOBKH CBOTO 3aXHCTY, IS CITUIKYBaHHS 3 00pa-
HHMM 3aXHCHHKOM, HaJIaHHSI MO>KJIMBOCTI 3aXHUIIATH
cebe ocobucTo abo 3a MOCEPEeAHUITBOM OOPaHOTO
3axucHuka [1; 2]. ITigo3proBanuii, 0OBUHYyBa4EeHHI
M MACYIHUN Ma€ MPaBo Ha 3aXKCT TaKOXK 3T1THO 3
4. 2 cT. 63 Koncrurytii Ykpainu [3]. HarionansHe
3aKOHOJIABCTBO 3000B’513y€ NPEICTaBHUKIB (areH-
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TiB) JEpKaBH y BIiJIOBIIHMAX IPABOBIIHOCHHAX
3a0e3redyBaTd JIOTPUMAHHS TpaB Ta 3aKOHHHX
1HTEepeCiB 0COOM, KOTpa BBAXKAETHCS IMPABOIOPY-
ITHUKOM, a cT. 20 KpumiHambHOTO mponecyaibHo-
ro KoJiekcy YKpaiHW BKa3ye, IO ITiI03pIOBAHHUN
(oOBUHYBauCHW, BUNPABIAHUHN, 3aCyIKCHIIA)
Ma€ MpaBo Ha 3aXWHCT, SKE MOJIArae B HAJaHHI Ho-
My MOXXJIMBOCTI J]aBaTH yCHI a00 MUCBMOBI MOsiC-
HEHHS 3 TPHUBOAY IIO3PH YA OOBHHYBAdYCHHSI,
npaBo 30MpaTH 1 OAaBaTH JA0Ka3u, OpaTH ocoduc-
Ty y4acTh Y KPUMiHAILHOMY TIPOBaJKCHHI, KOPH-
CTYBaTHCS TPAaBOBOIO JIOTIOMOTOI0 3aXHCHHKA, a
TaKOX peayi30ByBaTH IHIII MPOIECyaibHI Mpasa.
Crmiguwii, TPOKYpop, CHgUMil Cyansd, Cya 30-
OOB’s13aHI PO3’SICHUTH IiI03PIOBAHOMY, OOBHHY-
BadeHOMY HOTO TIpaBa Ta 3a0e3MEeYHTH MPaBO Ha
KBaTi(piKOBaHY TMPaBOBY JOMOMOTY 3 OOKy oOpa-
HOT'0 HUM a00 MPU3HAYCHOTO 3aXUCHHKA [4].

Jnst epeKTUBHOTO 3aXKUCTy MpaB 0COOU B Kpu-
MIHAJTLHOMY TTPOBA/KEHHI i CYTOYNHCTBI BAYKITHBE
3HAUYCHHsS] Ma€ HaTaHHS i peaabHOI MOMIIMBOCTI
3aXMIIaTH CBOi IpaBa OCOOMCTO Ta OJEPKyBaTH
IOPUAMYHY JONOMOTY BiJ KBautiikoBaHOTO (haxi-
BII, YCYHEHHS HEMpPaBOMIPHHUX TEPEIIKOa Il
IHOTO. Y TaKOMY CEHCI BaKJIMBE NPEBCHTHUBHE H
OXOpOHHE 3Ha4YeHHs Mae HopMma cT. 374 Kpumina-
JIBHOTO Kojiekcy Ykpainu «llopyiiieHHs npaBa Ha
3axXuCT» [5], AKa € Ba)KIMBUM €JICMEHTOM MEXaHi-
3My peaizarii 0co00r0 3a3Ha4eHOro npasa. Bera-
HOBJICHHSI MICIIsl 3aXUIIEHUX HEIO 00’ €KTIB y CHC-
TeMi KPUMiHAJIHHO-TIPABOBOi OXOPOHHU Ta 00’ €KTIB
3JIOYMHY 33 KPUMIHAJHLHUM IIPaBOM YKpaiHH €
OCHOBHUM 3aBJIaHHSM ITi€l myOITiKariii.
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Cran nociimxenns. [IpoOGnemMu kpuMiHanbsHOT
BIIMOBIAIBHOCTI 32 3JIOYMHHU MTPOTH MPABOCYIUIS B
LJIOMY Ta 32 OKpeMi iX BHIW BHCBITIIOBAIH y CBOIX
nparsix M. 1. baxxanos, B. 1. bopucos, I'. €. bep-
moB, 0. B. I'ponenpkwmii, O. O. ymopos, O. L. 3a-
micko, B. A. Kozak, B. B. Ky3uenos, C. C. Mi-
pomramdeHko, M. B. Cmittuioki, O. O. Kpara,
B. O. HaBpoupkuii, B. I. Ocaguuii, P. C. Opnoscsk-
kuii, O. E. Pagyrauii, B. . TroTrorin, M. 1. XaB-
poHmoK, €. B. IlleBuenko Ta iHII yKpaiHCHKi mpa-
BO3HaBII. BojHoYac rairy3eBa XapakTepUCTHKA
3JIOYMHHOTO TTOPYIICHHS IIpaBa Ha 3axucT (cT. 374
KK) # oxpemux 03HaK HOTro CKJany y BITYHU3HSIHIN
KPUMiHaJIbHO-TIPABOBIH HayIl TMOKH IO MOTIHO-
JIEHO HEe po3poOsieHa. Y 3B’SA3KYy 3 TUM YUMAJIo il
€JIEMEHTIB HOTpeOyIOTh MOJATBIIOI0 OCMHCIICH-
Hi. 30KpeMa, He OTPHUMAjo OJHO3HAYHOTO BHUPi-
IICHHS TMTaHHS OO0 €KTa TMOPYIICHHS IIpaBa Ha
3aXHCT Ta 00’ €KTa KPUMiHAIBHO-TIPABOBOI OXOPO-
U HOpMH cT. 374 KK. Mix TuM, came Kpi3b MpH-
3My OBOr0 00’€KTa BHMIPIOETHCS CyCIHiJbHA He-
0e3mevHICTh KOHKPETHOTO BHIY W POy TOCSATaHb,
BHU3HAYAETHCS MEXaHI3M 3aIOIITHHSI HOMY IITKOIH,
a 3aKoHOJaBelp po3Milye HopMu B OcoOmmBii
YaCTHHI 3T1THO 3 YSABJICHHSIM PO 00’€KT, KU BO-
Ha Mae 3axuiatd. Omke, mocTapieHa npodiema €
TEOPETHIHO W TPAKTUYHO aKTYaJBHOIO 3 OTJIAAY Ha
HEOOXiHICTh yYTOYHEHHS HETAaTHBHOI COIlaIbHO-
HOJIITUYHOI TPUPOAM 3JIIOYMHHOTO TOPYIICHHS
MpaBa Ha 3aXWCT, TOINIYKY KPUTEPIiiB HOTO TSHKKOC-
Ti, BA3HAYCHHS HOTO MICI Cepell iHIIMX 3JI0YHHIB
(i, BimmoBigHO, Micts HopMu cT. 374 KK B cuctemi
Oco0MBOi YaCTHHU ITHOTO 3aKOHY ).

Buxkiang ocHoBHoro marepiaiay. Orisgaroun
CTaH HAYKOBOi po3pobieHOCTI TIpobieMu 00’ €KTa
nopyieHHs npasa Ha 3axucT (cT. 374 KK), moxxna
MIEPECBITUNTHCH, 110 TPH JACSSIKUX 30BHIIIHIX PO3-
XOJDKCHHSX Y TIO3HIIISAX PI3HUX BITUYM3HIHUX KPH-
MiHaJiCTIB TXHE YSBJIEHHS NPO HHOTO JIETEPMiHO-
BaHE MICIIEM PO3TaIlyBaHHSA 3a3HAY€HOI HOPMH B
po3nimi XVIII «3nmounHM TpOTH TPaBOCYAIS»
Oco6muBoi wactnan KK. Tak, B. I. TroTiorid BH-
3Hae Oe3mocepeHiM 00’ €KTOM  TependadeHoro
ct. 374 KK 3moumHy cychinbHi BiIHOCHHH, fKi
3a0e3MMeuyoTh HAICKHY peallizalii0 KOHCTHTY-
IHHUX TPUHIMIIB 3IIACHEHHS TpaBocynns [O,
c. 570]. Ha gymxy H. O. I'yropoBoi, mopymieHHs
MIpaBa Ha 3aXUCT € OJHHUM 31 3JIOYMHIB, SIKi ITOCS-
Tar0Th Ha CYCIUIBHI BIIHOCHHH, 1110 320€3MeUyI0Th
KOHCTHTYIIIHI OCHOBH 3MIHCHEHHS MPaBOCYIIS
[7, c.294]. ABropu Bumanoro B 2011 p. HaByab-
HOT'0 TIOCIOHMKA «3JIOYMHU TPOTU TPABOCY IS
BKa3yIoTh, 10 niepeadoaueHmii cr. 374 KK 3mounn
1ocsira€ Ha KOHCTUTYLiHHI NPUHLUIN AiSUIBHOCTI
OpraHiB Mi3HAHHA, JOCYIOBOTO CIIiACTBA, MPOKY-
patypu Ta cyay [8, c. 8]. ¥ cBoro wepry, O. L. 3a-
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JICKO 3apaxyBaB MOPYIICHHS MpaBa Ha 3aXUCT JI0
TPYIH MOCSATaHb Ha CYCIUTbHI BiIHOCHHH, IIIO 3a-
0e3MeuyIoTh PO3BUTOK MPOLIECYaIbHOI AiSUIBHOCTI
BIMIOBITHO IO 3aBmaHb mpaBocyanst [9, c. 110].
Sk GaunMo, 00’€KT TIOpPYIIIEHHS TpaBa HA 3aXUCT
y IMX BUMAaJKax MOMIIIEHO B IJIOMWIKHY (DYHKLIO-
HyBaHHS TIEBHUX IMyOMIYHUX IHCTUTYIIH, a HOpMa
cT. 374 KK po3rnsngaerscs gk Taka, 110 OXOPOHSIE
TICBHI MPUHIUTH (OCHOBH, 3aCajI1) TaKO1 JisUTBHO-
CTi, SIK TIPaBOCY/ITISL.

[Hmi aBTOpcHKi iHTEpHpeTalii aHaniz0BaHOTO
eleMeHTa ckiany mnepeabadenoro cr. 374 KK
3JI0YMHY TIOKA3YIOTh HETAaTHBHY COILJbHY IPH-
POJly OCTaHHBOT'O SIK TAKOTO, IO 3/IaTCH IIKOIUTH
MpaBy Ha 3aXUCT OCOOM SK OJHOTO 3 YYACHHUKIB
nporecy, y 3B°s3Ky 3 TUM, IO BOHO 3abe3redy-
€Tbcs (Mae 3a0e3MeTyBaTHCh) areHTAMH JIePKaBU
y BiINOBiTHUX TpaBoBimHOCHMHaX. Tak, A. C. be-
HINBKWIA BHW3HAYa€ OCHOBHUU Oe3mocepenHii
00’€KT TIOpYIIIEHHS TIpaBa Ha 3aXUCT SK CYCHUIbHI
BiZTHOCHHH Yy c(epi mpaBoCcynas 3 MPUBOLY 3aKOH-
HOT TiSUTBHOCTI 0Ci0, SKi TIPOBOMSATE TOCYAOBE PO-
3CHiyBaHHsA a00 3OIHCHIOIOTH CYIOYHMHCTBO,
CHpsIMOBaHI Ha 3a0€3MEYCHHs MpaBa HA 3aXUCT
YYaCHHUKIB KPHUMIHAIBHOTO TIporecy. Buminse
BKa3aHUH JOCHIHUK y CKJaai mnepeadadyeHoro
ct. 374 KK 3n0unHy # momatkoBuii Oesmocepen-
Hil 00’€KT — CYCIUTBbHI BiTHOCHHH y cepi 0Xo-
POHU TIpaBa Ha YUTTS, 3I0POB’sl, BOJIi, OCOOHUCTOT
HEJOTOPKAHYOCTi, YeCTi ¥ TiMHOCTI, IpaBO BIac-
HOCTi, aBTOPUTET CYJOBHUX 1 IPABOOXOPOHHUX Op-
rafiB oo [10, c. 525]. bau3pkoro 10 BUKIaAeHOT
€ no3uisa A. M. Bolika, skuii BU3HAa€ OCHOBHHMM
OesnocepeiHiM 00’ €KTOM TOPYILEHHS NpaBa Ha
3axucT 3a cT. 374 KK inTepecu mpaBocyis B dac-
TUHI 3a0€3MeYeHHs] KOHCTUTYIIIITHOTO TpaBa mijio-
3pIOBAHOTO, OOBUHYBAYCHOTO, ITiACYIHOTO Ha 3a-
XHCT, @ HOro J0JaTKOBUM (DaKyJIbTaTHBHUM 00’ €K-
TOM — CBOOOAY 1 HEAOTOPKAHHICTH, 3J0pPOB’,
MaifHOBI Ta iHIII MpaBa ¥ 3aKOHHI IHTEpECH 3a3Ha-
yenux oci6 [11, c. 1008]. Jlemto Biapi3HSIETHCS Bif
HaBezeHux Bumie nosumist O. A. UyBakosa, Ha Iy-
MKy SKOTO 00’ €KT 37I0YMHHOTO ITOPYIICHHS IpaBa
Ha 3aXFHCT — [I¢ HOpMaJIbHA, OCHOBaHa Ha CYBOPOMY
JTOTPUMaHHI YWHHOTO 3aKOHOJABCTBA iSTBHICTD
opraHizallif 3 HaJaHHS MMPABOBOi JOTIOMOTH TPO-
MajsHAM, a TaKOX 3aKOHHI IpaBa Ta CBOOOIU
rpomaiasH [12, c. 781]. SAx Gauumo, 1ieit ydeHHH
HeOe3MeKy BKa3aHOTO MOCSITaHHS MOB’A3ye i3 Ie-
PEIIKOKAaHHAM HUM (DYHKIIIOHYBaHHIO TTEBHUX
IHCTUTYLIH (HE TUX, fIKi Oe3mocepenHbO 3Ailc-
HIOIOTh TIPABOCY//IA, @ THX, SKi CHPUSIOTh HOMY, —
OUYEBHIHO, MAEThCS Ha yBa3i IHCTUTYT aIBOKAaTy-
pu). Y wmijomy X HaBeAeHI HAyKOBi No3uLii 00’ ex-
Hy€ BU3HAHHS B HUX TIEBHOI TPYIX 1HTEPECIB 0CO-
OM OJATKOBMM O00’€KTOM, SKHHA 3a3HA€ ILIKOIH
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(¥ TOMY OXOpOHSETHCS 32aKOHOM) y 3B’53KY 1 TIOPSIA
13 TaKOO ITIHHICTIO, STK PaBOCY IS

Ha nymky 1O. B. AnekcannpoBa, 00’€KTOM 3110-
gmuHy 3a cT. 374 KK € HOpMaIbHa, Taka, 110 Bimo-
BiJla€ BUMOTaM 3aKOHY, AisUTbHICTH OPTaHiB JTi3HAH-
Hsl, TOCYIOBOTO CIIACTBA, MPOKYpaTypu W cydy.
JlomaTtkoBuM HOro 00’€KTOM BHM3HAETHCS KOHCTH-
TyIiiiHE MPaBO 0COOM HA 3aXMUCT, SKIIO BOHA € TIi-
JIO3PIOBaHUM, OOBHHYBAUYCHUM 4H MigcyaHuM [13,
c.943]. Amamoriuny aymky BucioBuB C. I. Ce-
neupkuii [14, c. 329]. Sk 6aunmo, MpaBo Ha 3aXUCT
TYT TOKa3aHe SK I[IHHICTh, 3aXUIICHA KPHMiHAJh-
HHM IPaBOM TOMY, 110 BOHA «CTPaXKAae» MOPsA i3
NOPYIIEHHSIM HOPMallbHOI JiSUTBHOCTI areHTiB
JIep’KaBd y KpUMIHAIBHUAX TIPAaBOBIAHOCHHAX. Y
Takiii HayKOBiIH MO3MIII CIIOCTEpIraeThCs HaMa-
raHas 00’eqHaTH B 00’ €KTI TOPYIIICHHS MpaBa Ha
3aXHCT IHTEpECH JCpKaBH W iHTepecu ocoOu Io-
JIO OJICpKaHHS MOXIIUBOCTI 3aXWIATUCh BiJl 00-
BUHYBadeHHS. BTiM, 1HTepecH aepKaBH PO3TJIi-
JAlOThCSl SK Taki, MO CTPaXZAIOTh BiJ LBOIO
3JI0YMHY TIEPIIOYEProBO, a OT IHTEPECH OCOOM SIK
3axHIleHa 3aKOHOM LIHHICTh HE PO3TIISIAI0THCSL.

He moxHa o6iitu yBaroro nosuiito B. M. Tpy0-
HuKoBa W A. A. BacwibeBa, IKi BUSHAYMIIM MICIIE
nependaueHoro ct.374 KK 3nmounHy B cucremi
3aboponernx posaiioM XVII OcobmuBoi gacTu-
Hu KK nocsirans sik Takoro, 110 rnocsirae Ha npasa
il iHTepecu cy0’€KTiB KpUMiHAJIBHOTO 200 LUBIJb-
Horo mporecy [15, c. 484] (oTke, Taki mpaBa i
iHTepecH € Horo 00’ekTom). Xoda TaKHid BUCHO-
BOK MOXHA CHPUNHATH 3 ACSIKUMH yTOUHEHHSIMHU
(amKke TpW BYMHEHHI ONFCAHOTO B 3a3HAYCHIN
ctarti KK 31mo4unHy iHTepecH y4acHHUKIB LUBiJIb-
HOTO CY/IOYMHCTBA HE TOPYIIYIOTHCSA, OCKUTBKU
NOTEPIIJINM Y Hill HAa3BaHO JIMIIE ITiJO3PIOBAHOTO
i1 OOBMHYBAauCHOTO), ajic¢ BiH TNPUBEPTAE YBary
CIIpo0OI0 TTOKA3aTH 3B’S30K TpaBa Ha 3aXUCT Ta
NPaBOBIAHOCHH, SIKi BUHUKAIOTh y 3B’SI3KY 13 MpO-
Ba/PKEHHAM CYIOYHMHCTBA: MPABO HA 3aXHCT — iH-
Tepec came 0coOH, sIKa € YYaCHUKOM TaKHX Ipa-
BOBIJIHOCHH, a HE 1HIUX X cy0’eKTiB (IOCaIOBHX
0ci0, opraHiB UM yCTaHOB).

[IpoBenenuii ornsia AO3BOJSIE MOOAYUTH, IO
OUTBIITICTh CyJacHHX IMPaBHUKIB CHOpMyBaH V-
BIIEHHA Mpo Oe3nocepenHii 00’€KT MOPYIIEHHS
MpaBa Ha 3aXUCT Y MeXKax, BU3HAYCHUX 3arojioB-
koM po3airy XVIII Ocob6mmBoi gactman KK. Y
3B’S3Ky 3 TUM MIpKyBaHHs IIOJO 3MICTY LIBOTO
€JeMEHTa TIiJICTaBH KPUMIHAJILHOI BiIIOBITAIH-
HOCTI 3a TIOpYLICHHsI IpaBa Ha 3aXHCT 1 BiAMOBI-
HOTO 00’€KTa KPUMIHAIBHO-TIPaBOBOI OXOPOHH
HaiyacTile BHCIIOBIIOIOTHCS JIOCTIAHUKAMHU 3
HaroJocoM Ha TOpPYLIEHHI 3JI0YHHOM HOPMallbHOI
TSTTBHOCTI OpraHiB, sKi 3a0€3MeIyroTh IPaBoOCy/I-
IS, PO3TIIAAAIOTH 1 BHPIIIYIOTH ITUBLIBHI, KPUMi-
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HaJIbHI, aJMIHICTPaTHBHi, KOHCTUTYLIiHHI MpoBa-
JUKeHHS (cripaBu). BUCHOBKM (axiBIiB y IbOMY
BUMAJIKY 371€OUIBIIOTO IPYHTYIOThCS Ha pe3yIbTa-
Tax ASUTBHOCTI 3aKOHOAABIIA. AJie K OCTaHHIN He
3aBXKIU € «ICTUHOIO B OCTAaHHIN IHCTAaHIN» y BH-
pIlICHH] CKIamHUX 1 CYHNEpPEeWwIMBHX MPaBOTBOP-
YUX 1 MPaBO3aCTOCOBHUX NMHUTaHbL. 30KpEMa, BHIA-
€TBCSl HEOE3CIIPHO HOTO TO3UINS I0I0 OIiHKU
HaJIS)KHOCTI 00’€KTa KPHUMiHAJILHO-PABOBOi 0XO-
porn HopMH cT. 374 KK 1o tux, sKi Ma€e 3axwuia-
1 po3ain XVIII Ocobxusoi yactuau KK, # Bij-
HECEHHs TIOPYIICHHS TpaBa Ha 3aXUCT JIO
37I0YMHIB IPOTH NPaBOCYAJS. 3BEPHEMO yBary Ha
NPUHIMIHA TOOYyIOBM ¥ MOCHIZOBHOCTI PO3Mi-
meHdst po3autie y OcoOnuBiii 9acTWHI YHHHOTO
KK. KokeH 3 HUX OXOPOHsIE€ TPYIy TOTOXHUX YU
OJTHOPITHUX CYCIIIBHUX BimHOCHH [16, c. 143]. 3a
cBimueHHssMH po3poOHuKiB KK, Oinpuiicte #oro
po3UTiB (KpiM MEpIIoro W OCTaHHBOTO) MOCIII0B-
HO 3IPYNOBaHO y TpH OJIOKM: TIEPUIMH OXOILTIOE
37I0YMHH TPOTH 0COOM (TPOTH KHTTS, 3A0POB’A,
BOJIi, Y€CTI, TIAHOCTI TOITO), APYTHA — MPOTH CYC-
TTBCTBA, CYCHUTFHHX IHTEpeCiB (TIPOTH BIACHOCTI,
y cthepi rocriogapchKoi AisLTBHOCTI TOIIO), TPETiH —
MPOTH JIepKaBH, JCPKaBHHMX iHTepeciB (y cdepi
JICPPKABHOI TAEMHHIL, TPOTH TOPSIKY HECCHHS
BIHCBKOBOI CITY’KOH, TIPOTH TIPaBOCYI TOITO) [17,
c. 32]. 3a Tako¥o JIOTIKOO TPABOCYISI — 1€ 00 €KT,
KpPUMIiHAJIbHO-TIPaBOBY 0XOpoHy sikoro KK 3a0e3-
TIe9ye JIIS 3aXUCTY THTEPECIB cCaMe IePIKaBH.

VY KpuMiHanbHOMY TpaBi MpaBOCYIAs PO3yMi-
FOTh 371eOLIBIIOTO K cdepy AiSUTPHOCTI MEBHUX
cy0’€KTiB, KOTpi 3MIMCHIOIOTH TTOBHOBA)KCHHS B
rajny3i cyJ04MHCTBa, 3a0€3Meuy0Th HOro, CIpH-
SIFOTh oMy. Sk 00’€KT KpUMiHAIHHO-TIPABOBOT
OXOPOHHU HOT0 BU3HAYAIOTh, 30KpeMa, K «HOpMa-
TbHE (YHKIIOHYBAaHHS HE TUTHKH BJIaCHE CYIOBOT
BJIQJIM, & W IHIIIMX OPraHiB Ta OCi0, SKi CIIPHUSIOTH
JUSUTBHOCTI CyJTy IIOJO 3[IHCHEHHS MPaBOCYIIS —
OpTaHiB JOCYJIOBOTO CIIIZICTBA, MPOKYPAaTypH, Op-
TaHiB BUKOHAHHS CYIOBHX DilLICHb, BUPOKIB, YX-
BaJ 1 MMOCTAHOB, a TAKOXX OKPEMHUX 0Ci0, YIOBHO-
BOXEHUX Ha y4YacTh B CymounHCTBI» [18, c. 13],
«B3SITI 3aKOHOZABIIEM ITiJl OXOPOHY IIISXOM TpPH-
WHATTS KPUMiHAJTHLHO-TIPABOBOTO 3aKOHY CYCITiITh-
Hi BigHOCHHH Y cdepi 3IifiCHEHHS MpPaBOCYAJ,
IO BKJIIOYAIOTH B ceOe IisUIbHICTD CyIy 3 pO3TJIsi-
Iy IMBUTBHUX, KPUMIHAJIGHUX, TOCHOIAPCHKHX,
aJIMIHICTPAaTUBHHUX CIIPaB, a TaKOX (YHKIIOHY-
BaHHS IHIITUX OPraHiB i 0Ci0, SIKi CIPHUSAIOTH isTh-
HOCTI Cyny 3 BiANpaBICHHS MPaBOCYIAs 3aiis
JOCSITHEHHSI ¥oro 3aBmaHby» [9, c. 10], «He TuIbkK
crieipdidHy AISUTBHICTb CYQy IO PO3IIISAY BHIIIE-
3raflaHuX crpaB, a ¥ AisUIbHICTH OpraHiB Ta ycTa-
HOB, SIKi CIIPHSIOTh HOMY y IIbOMY: OpPTaHiB Jli3HAH-
HSI, JIOCYJIOBOTO CIIJICTBA, IPOKYpaTypH, YCTAHOB,
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sIKI BUKOHYIOTH PIlIEHHS CYyAy, IO HaOpaiu 3a-
KOHHO{ CHJIH, a TaKOX NISUIBHICTH OKPEMHUX OCiO,
YIIOBHOB2)XCHUX 3aKOHOM Ha y4acTh Y CYIOYUHC-
TBi, — 3aXHCHHKIB, TIPEACTaBHUKIB 0COOW 1O Ha-
JIAHHIO TIPABOBOI JIOTIOMOTH, CYJOBHX EKCIIEPTIB
Tormio» [8, ¢. 7].

I3 HaBemeHOTO BHXOIWTH, IO KPUMIHAIICTH
CXMJISIIOTBCSL 10 (YHKIIOHANBHOTO PO3YyMiHHS
CYTHOCTI mpaBocynas (LIOTNpaBna, y IEmo «po3-
IUpEHiH» 1HTEpIpeTaii), TOOTO TaKoTro, SKE
TIYMayuTh HOTO SK IOPHIUYHY TPOLEAYPY 3Iikic-
HeHHs1 (YHKIIT CymoBoi Biagu (po3rjsimy CIpas,
3axXUCTy TpaB 1 CBOOOJ JIOAMHU i TPOMAJISHUHA,
OXOpOHY KOHCTHUTYIIiiHOTO naxy) [19, c. 35]. On-
HaK y JITEpaTypl 3 KpUMIHAIBHOTO TPOIECY BKa-
3YEThCS, IO MiJO3pIOBaHUN (OOBHHYBauCHHMH,
MACYIHWH, 3aCy/DKCHAN) Y KPUMiHAJIHLHOMY CY-
JOYMHCTBI BUKOHYE BiMIHHY BiJ CyJOYMHCTBA
¢dynkuiro — dynkmito 3axucty [20, c. 18]. besnepe-
YHO, HEJIOMYIICHHS UM HEHAJ[aHHS CBOEYACHO 3a-
XHCHUKA, iHIIEe TpyOe TOpYIICHHS NpaBsa MiI03pIo-
BaHOTO, OOBWHYBaYE€HOTO Ha 3aXWCT, BYHMHCHE
cmimauM, TpokypopoM abo cymmeto (4.1 cr. 374
KK), He BiAmoBigae periiaMeHTOBAHUM 3aKOHOJAB-
CTBOM (KOHCTHUTYIIHHMM 1 KPHUMiHAIGHAM TIPOIIE-
CyaJlbHUM) 3acagaM 3a0e3leueHHs] IPaBOCYIIs.
Brim, ronosHa HeOe3neka BKa3aHUX JISTHb Oa4nTh-
cs1 30BCIM HE B TOMY, III0 TIEBHA [TOCA/I0Ba 0c0o0a HE
BUKOHAJIA TIOKJIQJICHOTO Ha Hel 000B’sI3Ky (a came
TaKuii BUCHOBOK BHITIMBAE 3 OUIBIIOCTI iHTEpIIpe-
Taniil 3mMicTy 00’ekta mepeadadeHoro ct. 374 KK
35ounHy). CymOYWHCTBO 3MIHCHUTBCA U Y TOMY
BUITAJIKY, KO 0c00a, sSKa MPUTSITYETHCS 10 KpH-
MIHAJFHOI BIJMOBiAaMbHOCTI (TiICYAHUHN, MTiI0-
3pIOBaHAN, OOBHHYBAUCHHIT), HE OTPUMAE TIPABO-
BOI JIOTIOMOTH YU HE Peali3yBaTUME CBOE IPaBO
Ha 3aXHCT, BIIIMOBUTHCS B/l IOTIOMOTH 3aXMCHUKA
(amxke icTopii €BpOIEHCHKOTO MPOIIECY BigoMi iH-
KBI3MILIIAHI TIEPioIy, KO PO3MONiN (QPYHKILH 00-
BUHYBa4eHHS 1 3aXUCTy He BigOyBascs [20, c. 12]).
VY 3B’S3Ky 3 MM XapakTep i CTYMiHb CyCHIBHOT
HEeOEe3MEYHOCTI MOPYIICHHS MpaBa Ha 3aXHCT BU-
3HAYAETHCS, HA HANly TYMKY, MEpII 332 BCE THM,
o 0co0a y TIEBHUX MPaBOBITHOCHHAX i3 Jepika-
BOIO HE OjieprKalia 3MOTH pealli3yBaTh rapaHToBa-
Hi it KoncTuTyniero Ykpainu # yHiBepcaTbHUMH
MIXXHApOJHO-TIPABOBUMH aKTaMH MOJIMBOCTI
3aXUCTY BiJl OOBHHYBaYCHHSI.

[IpaBo Ha 3aXHCT € TapaHTIEO peaizallii 0co-
OuCTHX TIpaB 1 CBOOO TaK 3BAHOTO «IIEPIIOTO IT0-
KOJNIHHS» (TaKUX TPOMAISHCHKUX 1 MOJNITHYHUX
npaB, SIK MPaBO Ha CBOOOAY AYMKH, COBICTI i pe-

JITii, MpaBO KOXHOTO T'POMaJsIHMHA HAa y4YacTh Y
JEep)KaBHUX CTpaBaxX, MPaBO HAa PIBHICTH IEpen
3aKOHOM, MPABO HA CIpaBEJIMBHH 1 HEyIepehKe-
HUH cyn, BUOOpYe MpaBo, CBOOO A CIIOBA, APYKY U
iH.) [21, c. 145, 146]. Axciomoriyaa oIiHKa TpaBa
Ha 3aXHUCT SIK LIHHOCTI, BU3HAHOI 1 3aKpiljieHol B
HOpMax, KOTpi IOCINal0Th HAWBHIKH Iabens B
iepapxii mpaBoBHX perynaTopis, — y Konctutymii
VYKpaiHu, a TakoK B OCHOBOIIOJIOKHUX MiXKHAPO.I-
HO-TIPaBOBHX aKTaX, Ha AKi CITUPAETHCS Y CBOEMY
PO3BHUTKY CyYacHa JIFOJIChKa IUBLITi3aIis, — J03BO-
Jiss€ BBKATH CaMe WOTO TOJIOBHUM (OCHOBHHM)
00’€KTOM KPUMiHAIBLHO-IIPaBOBOI OXOPOHH, a BiJ-
TMOBIJTHI CYCIUIBHI BiTHOCHHU — OCHOBHHM O€3I10-
cepenHiM 00’ ekToM 3m0ounHY. He MoxHa He 3Bep-
HYTH yBary Ha Te, IO I[iHHICTh TpaBa Ha 3aXUCT
BH3HAYAE MOTO HAJCKHICTH OJHOYACHO IO ITyOJTi-
YHO-IIPABOBUX U OCOOHMCTUX iHTEpeciB (amxe,
KpiM 4. 2 cT. 63 Koncrurynii Ykpainu, mpo npaso
Ha 3aXUCT 1IeThcsa M y 11 4. 2 cT. 129, sika Ha3uBae
3a0e3eueHHs] 0OBUHYBAaY€HOMY LIHOTO MpaBa Ofl-
HI€I0 3 OCHOBHHX 3acajl CyIOYMHCTBA). BogHoUac,
3Ba)Karouu Ha BUMOTH CT. 3 KoHctuTymii Ykpaiau
LI0/I0 BU3HAHHS MIPUMATy OXOPOHH iHTEPECIB JIt0-
IIWHY, B IIbOMY pa3i OLTBII BaXKIMBOIO BUIAETHCS
3naTHicTh nependaueHux cr. 374 KK misHb miko-
IUTH IHTEpecaM came JTFOAUHH.

Buxmaneni Bumie MipKyBaHHS W apryMeHTH
BUMAararTh 3aMUCIUTUCH HaJ aJEKBATHICTIO MO-
MIIIeHAsT 00’ €KTa KPUMiHAJIHHO-TIPAaBOBOI 0XOpO-
HU HOPMH IIPO KPHMiHaJbHY BiAMOBINAJIbHICTD 32
MOPYIIIEHHS MpaBa Ha 3aXHCT Y IUIOMIKHY BiIHO-
CHH TIpaBOCYIsA. BOHU T03BOJSIOTH HIMTH BUCHO-
BKYy, IO CYCHiJbHa HEOE3MEeYHICTb MOPYLICHHS
MpaBa Ha 3aXUCT BU3HAYAETHCS HOTO 3[ATHICTIO
3alofil0BaTH IIKOAY (CTBOPIOBATH 3arposy ii 3a-
TTOMISTHHST) YMOBaM JTOJIeP>KaHHS OCOOMCTHX TIPaB i
cB00OOI JMIOAWHHU, Ta CHOPMYIIOBATH y MIICYMKY
MPOMO3HILII0 MPO IOUUIBHICTh MEPETISAY MiCLs
pO3TaInTyBaHHS HOPMHU, SIKOO TI€ TISTHHS KPUMiHA-
Ji30BaHe, 3 MEPeMIlIeHHsIM ii y TPyIy HOpM, SIKi
OXOPOHSIIOTh OCOOMCTI MpaBa i cBOOOIM JIOAWHH
Ta rpoMaasauHa (po3ainr V OcoOimBoi 4acTHHH
BiTumsnsiHoro KK). Ha namry mymky, Take pimeH-
HSl TO3BOJIUTH 3a0e3MednTH OLTBII aJeKBaTHE Bi-
J0OpaKeHHsI XapaKTepy CycHiIbHOI HeOe3nmeyHoc-
Ti BKa3aHOTO TIOCSTaHHS Ta TEBHUM YHHOM
CHPUSTAME TOJANBIIIOMY BJOCKOHAJICHHIO CHCTe-
MU BITYM3HSAHOTO KPHUMiHAJILHOTO 3aKOHOAABCTBA,
TIPUBEICHHS HOTO Yy BiMMOBIMHICTE 13 KoHCTHTYIII-
€10 YKpaiHM Ta 3arajibHOBU3HAHUMU TIPUHITHITAMHE
i HOpMaM# MI>KHapOAHOTO MPaBa.
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CIIUPUIOHOB M. A. IIPABO HA 3AIIIUTY KAK OBBEKT YI'OJIOBHO-IIPABOBOI
OXPAHBI 1 OFBEKT INPECTYIIVIEHUA (HEKOTOPBIE ITPOBJIEMbBI TEOPUHA

1 3AKOHOJIATEJIbHOM ITPAKTUKH)

PaccMmoTpeHBl XapakTep M CTENCHb OOIICCTBCHHOW OMACHOCTH HAPYIICHHUS MPaBa HA 3aIUTy Kak
TPECTYIUICHHUS IPOTHB TpaBoCyAus. [IpoaHaIM3UpOBaHbEl YTOJIOBHO-TIPABOBHIE ACHIEKTHI MPABOCY M
Kak 00beKTa mpecTymuieHnid. JlokazaHo, 9To MpaBoO Ha 3alIUTy, KOTOPOE COTJIACHO ACUCTBYIOMIEMY
YT0MOBHOMY KOJEKCY YKpamHBI paccMaTphBaeTcsi Kak OOBEKT oxpasbl pazmena «llpectymienus
TPOTHB TIPABOCYIM», HEOOXOAMMO HPH3HABATh OAHMM M3 TapaHTHPOBaHHBIX KoHcTuTyrmed Yk-
pavHBl © MEXIyHapOTHO-IIPABOBEIMH aKTaMH IPaB JHMIHOCTH. [IpeIiokeHo pa3MecTuTh HOpMy 00
YTOJIOBHOM OTBETCTBEHHOCTH 3a HapyILIEHHE IIpaBa Ha 3aIIUTy B pa3zeiiec YTOJIOBHOTO KOAEKca YK-
pavHBI 00 OTBETCTBCHHOCTH 32 MPECTYIUICHHS IPOTHB NPaB U CBOOOT YENIOBEKA U TPAXKIAHHUHA.

Knroueevie cnosa: npaso na zauumy, 06vexm npecmynieHuss, 00beKm y20108HO-NPABOGOLU OXPAHbL,
Y20N08HASI OMBETNCMBEHHOCTb, NPABOCYOUE, NPABA U C80O00bL UEI08EKA U 2PANCOAHUHA.

SPIRIDONOV M. O. THE RIGHT TO PROTECTION AS THE OBJECT OF CRIMINAL
AND LEGAL PROTECTION AND THE OBJECT OF A CRIME (SOME PROBLEMS

OF THEORY AND LEGISLATIVE PRACTICE)

The right to protection from prosecution as the object of criminal and legal protection and the object
of a crime guaranteed in the International Covenant on Civil and Political Rights, the European Con-
vention for the Protection of Human Rights and Fundamental Freedoms and the Constitution of
Ukraine has been considered.
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The points of view of modern Ukrainian lawyers concerning the understanding of the object of a
crime under the Art. 374 of the Criminal Code of Ukraine have been analyzed and systematized. The
criminal and legal aspects of justice as the object of crimes have been considered. The nature and de-
gree of social danger of violating the right to protection as a crime against justice has been analyzed.
The author through the application of formal and legal, axiological, systemic and structural methods
has proved that the right to protection, which according to the Criminal Code of Ukraine is consid-
ered as the object of protection of the Section “Crimes against Justice”, must be recognized as one of
the human rights guaranteed by the Constitution and international legal acts. It has been concluded
that the public danger of violating the right to protection is determined by its ability to cause harm (to
create a threat to its infliction) to the conditions of observance of personal human rights and free-
doms. The author has formulated a proposition on the expediency of reviewing the location of the
norm of the Criminal Code of Ukraine, which criminalizes this act. It has been admitted that it is nec-
essary to move it into a group of norms that protect personal rights and freedoms of a person and citi-
zen (Section V of the Special Part of the Code). Such a decision will ensure a more adequate reflec-
tion of the nature of the social danger of the stated encroachment and will in some way contribute to
further improvement of the domestic criminal law system, its bringing in line with the Constitution of
Ukraine and generally accepted principles and norms of international law.

Keywords: the right to protection, object of a crime, object of criminal and legal protection, criminal

liability, justice, rights and freedoms of a man and citizen.
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HOBITHI 3APYBIKHI PO3POBKH TA HEPCIIEKTUBHI TOCJIJUKEHHS Y I'AJTY 31
TEXHIKO-KPUMIHAJIICTUYHOI'O 3ABE3IIEYEHHA NTPOTU AL 3JIOYUHHOCTI

Ha mizcraBi aHanizy HaykoBOi JliTepaTypy BHALIEHO i 0XapaKkTepu30BaHO HOBITHI 3apyOiXKHi po3po-
OKM B TaTy3i KpUMIHATICTUYHOT TEXHIKH, SKi 3JAFOTHCS TICPCIICKTUBHUMH B aCTICKTi BJIOCKOHATICHHS
CYYacHOTO CTaHy TEXHIKO-KpHUMIHAJTICTHYHOTO 3a0e3MeUYeHHs JisUIbHOCTI OpraHiB KpUMiHAIBHOT f0C-
TUIi1l. 30KpeMa, HaBEJICHO BiIOMOCTI MO0 HOBUX METOJIB JAOCIHIPKEHHS MIKpOCIIiIiB Ha MICIIi IT0-
Jii, HEBUAUMUX CIIIB TLIECHUX YIIKO/HKEHb, IU(PPOBOTO AOCIIKEHHS XbOX, KPUMiHATICTHIHOL
3D-peKOHCTPYKIIii 0OIUIUsI, MOKITUBOCTEHW BUSIBJIICHHS, (pikcarii Ta JOCHIIHKEHHS CIAIB 0i0JI0Tid-
HOTI'O ITOXO/KEHHS, JAKTHJIOCKOIMNYHMX CJIiAIB TOIIIO.

Knrouosi crosa: kpuminanicmuyHa mexmika, mexHiKo-KpUMIHATICMUYHI 3aco0uU, IHHO8AYIl 6 KpuMi-

Hanicmuyi, MexHiKo-KpUMIHATICMUYHe 3a0e3nederHs, npomuois 3104UHHOCTII.

| technical and criminalistic support of crime prevention” [“Novitni zarubizhni rozrobky ta perspektyvni dos- |
i lidzhennia u haluzi tekhniko-kryminalistychnoho zabezpechennia protydii zlochynnosti”], Pravo i Bezpeka, i

ITocTaHoBKa MpPo0JieMH. Y CyJacHHX YMOBax
PO3BUTKY YKpaiHH SK JIEMOKPATUYHOI JIepiKaBH
€BPONEHCHKOTO THITY OCOOJMBOI aKTyaJIbHOCTI
HaOyBarOTh MUTAHHS MPUBEICHHS Y BiANOBIJHICTD
JI0 TIEPEJIOBUX CBITOBHMX CTaHJAPTIB BITYU3HSHOTO
KPUMIHIBHOTO cymodnHCcTBA. OMHUM i3 Hamps-
MiB, sIKUil OTpeOye O0OOB’SI3KOBOTO PO3BHUTKY, €
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3aCTOCYBaHHS HOBITHIX TEXHIKO-KPHMIiHAJICTHY-
HUX 3aco0iB 1 MeToXiB BuUsBICHHS, (ikcarii Ta
TOCTTIPKEHHST MaTepiaIbHUX CIIIB 3J0YHHIB Ta
THIINX JpKEpest T0Ka30Bol iHpopMalii y KpuMiHa-
JTLHOMY TIpoBajpKeHHI. Ha xanb, choromni Ykpai-
Ha He rnepeOyBae Ha MepeIHbOMY Kpai pO3BUTKY i
PO3pOOIICHHS TEXHIKO-KPUMiHATICTHYHIX 3aCO0iB.





