XAPKIBCHKWI HAIIIOHA/IbHUM YHIBEPCUTET BHYTPIILHIX CITPAB

i BESIIERA

Haykoesuil scypHaia

Ne 1 (88) 2023

DOI:10.32631/pb.2023.1

3aCHOBHHUK Ta BU/IaBellb —
XapKiBCbKMU HalliOHAJIbHUW YHIBEPCUTET BHYTPILIHIX CIIpaB

Buxoauts 4 pasu Ha pik

3acHoBaHuM y TpaBHi 2002 p.

XapkiB 2023


https://doi.org/10.32631/pb.2019.1

KypHaa Haaexcumbs do kamezopii «b» [lepeniky PexoMeH/10BaHO 0 APYKY

Haykosux ¢axosux sudaHb Ykpainu (fof. 1 Hakazy Ta 10 IOUIMpPEHHS Yepe3 Mepexy IHTepHeT
MOH Ykpainu Big 17.03.2020 N2 409) i € paxosum BueHoto pajioto

3 wpuduyHux Hayk (Haka3 MOH Ykpainu XapKiBCbKOI'0 HallioHaJbHOTO

Bix 12.05.2015 Ne 528) YHIBEpCUTETY BHYTPIIlIHIX ClIpaB,

npotokos Ne 3 Bix 28.03.2023

TonoeHuli pedakmop: B. B. COKYypeHKO, [OKTOP I0PUANYHUX HAYK, Tpodecop, YIeH-KOPEeCIOHAEHT
HanjionanbHoi akaiemii npaBoBUX HayK YKpaiHH, 3ac/1yKeHUH I0PUCT YKpaiHu
(XapkiBcbKUi HalliOHA/IbHUM YHIBEPCUTET BHYTPILIHIX cripas, YkpaiHa)

3acmynHuk 20.108H020 pedakmopa: JI. B. MozisneacbKuil, JOKTOD I0PUAUYHUX HAYK, mpodecop,
3acayxeHui ropuct Ykpainu (XHYBC, Ykpaiua)

BidnoeidaavHuill cekpemap pedkoaezii: C. €. A61amMcbKull, KAHAUJAT OPUAUIHUX HAYK, JOLEHT
(XHYBC, Ykpaina)

Pedakyiilina Koaez2is ycypHany:

/1. B. baszaposa, KaHAUAAT IPUAUYHUX HaYK, oueHT (TallKeHTChbKUH Aep>KaBHUH 10 PUAUYHUN
yHiBepcuTeT, Pechybaika Y36ekucmaH)

0. M. baHdypka, [OKTOp PUAUIHUX HAYK, mpodecop, akazeMik HanioHanbpHOI akageMii mpaBoBUX HAyK
Ykpainuy, 3acayxeHuit opuct Ykpainu (XHYBC, Ykpaina)

B. 1. Bapko, LOKTOp IICUXO0JIOTIYHUX HayK, podecop ([ep>kaBHUI HayKoBo-AocaifHUM iHcTUTYT MBC
Ykpainu (M. KuiB), Ykpaina)

0. I. Be3nas08a, LOKTOpP I0OPUUYHUX HAYK, Tpodecop, 3acayKeHuH Aisd Hayku i TexHiku Ykpainu (XHYBC,
Ykpaina)

C. M. BopmHuk, LOKTOP IPUANYHUX HayK, AoueHT (XHYBC, Ykpaina)

M. I0. Byp0diH, ROKTOp PUANYHUX HayK, npodecop (XHYBC, Ykpaina)

A. Bawko, KaHAUIAT IOPUAUYHUX HaYK, foleHT (YHiBepcuTeT iMeHi Matest Besna, Cro8auyuna)

0. M. 'o/108K0, BOKTOP PUANYHUX HAYK, Tpodecop, 3acayKeHUH IopucT YKpainu (XapKiBCbKHUI
HanioHanbHU# yHiBepcuteT iMeHi B. H. Kapasina, Ykpaina)

C. M. I'ycapos, [OKTOP IOPUANYHHUX HayK, Ipodecop, wieH-KopecnoHAeHT HanioHanbHOI akageMii
NpaBOBUX HayK YKpaiHu, 3acayxueHuit opuct Ykpainu (XHYBC, Ykpaina)

I1. san Jaiine, noxtop ¢dinocodii, npodecop (YTpexTcbkuii yHiBepcuTeT, Hidepaianou)

A. [li Ponko, noxTop dinocodii B ranysi kpuminoJiorii (Eccexcbkuii yHiBepcuTet (M. Kosyectep),
Cnosyuene Koposiecmeo)

0. 0. €sdokimosa, JOKTOP NCUXOJIOTIYHUX HayK, podecop (XHYBC, Ykpaina)

M. A. Kaouko, noxrop disocodii B ramysi coniosiorii, soneHT (YHiBepcuTeT mwtaty Oraiio (M. Mepion), CILA)

K. oo Jlamne, noxtop dinocodil B ranysi kpuMiHanbHOro npasa Ta kpuMiHoutorii (BepJiiHcbka mkosa
E€KOHOMIKH Ta npaBa, HimeuuuHa)

0. M. /lumeuHo8, [OKTOp IPUAUIHUX HAYK, Tpodecop, 3acayKeHNH NpalniBHUK 0CBITH YKpaiHu
(fenapTameHT HayKH i 0cBiTH XapKiBCbKOi 06J1acHOI Ziep:kaBHOI aaMiHicTpauii, YkpaiHa)

A. Mapkoscbka, nokTtop dinocodii (YHiBepcuTeT Anris Packin (M. Kem6pumx), Choayuere Koposiecmeo)

B. C. Medsedes, LOKTOp NCUXOJOTIYHUX HayK, npodecop (HanioHanbHa akaZieMist BHYTPIllHIX clIpas,
Ykpaiua)

H. Y. Heyindin, kauAuaT I0PUAUYHUX HAYK, CTapLIMI HayKoBUH cniBpo6iTHUK (YHiBepcuTeT /llaHra,
KamepyH)

A. Cepdoxci, noxtop dinocodii B rasysi conioorii Ta kpuminoJorii (Eccekcbkuii yHiBepcuTeT
(M. Konyecrep), Cnosyuene Koposiecmeo)

I1. CmosiHos, foKTOp HayK (KOMyHiKauiiHi TexHosorii), mpodecop ([liBgeHHO-3axigHuil YHiBepcuTeT
«HeodiT Pincki», boazapis)

/. B. lllgeyb, fOKTOP IOPUANYHUX HAYK, 0L EHT, 3aCJy>KeHUH NpaniBHUK 0CBiTH Ykpainu (OmecbKkuit
Jlep>KaBHUU YHIBEpCUTET BHYTPIllHIX cripaB, YkpaiHa)

M. Azep, nokTop ¢inocoodii, npodecop kpuminoJiorii (JIro6aAHCHKUE yHiIBEpcUTET, C/108€HisT)

@ CrarTi )KypHasy IPOXOJSTh PELieH3yBaHHs, SIKe OPraHi3ylTh WieHH peKoJieril. JIlyMKH aBTOPIiB MOXKYTh He
36iraTucs 3 NO3UIIE peAKoJIerii.

@ KypHan BKJIOYEHO A0 MiKHApOAHOI HayKoMeTpu4yHOi 6asu «Index Copernicus International»,
JOCTYN J10 NacnopTy BUjaHH:: https://journals.indexcopernicus.com/++,p24783657,3.html.

{8 EJIeKTpOHHA KOIisl KypHasly GEe30IUIaTHO PO3MIILYETbCA y BiAKPUTOMY AOCTYNI Ha CAlTi BUAAHHSA
(http://pb.univd.edu.ua) i Ha caiiTi HanjonanapHoi 6i6yioTeku YkpaiHu imeni B.I. BepHagcpkoro HAH
Ykpainu (http://nbuv.gov.ua/j-tit/PiB). [loBHU# akTyanbHUH Nepestik 6a3, peno3uTapiis, 6i61i0TeK, KaTao-
riB MOX<Ha N06aYMTH Ha CalTi BUJAHHS.

@ octyn mo npodisro xypHany B Google Akazemii: https://scholar.google.com/citations?user=Vi9GuilAAAA]J.

@ Tlpu nepepyKy nocuiaHHs Ha xKypHau «[IpaBo i 6e3neka» 060B A3KOBe.

© XapKiBCbKMU HaljiOHaJIbHUM YHIBepCUTET BHYTPIilIHiX cipas, 2023


https://journals.indexcopernicus.com/++,p24783657,3.html
http://pb.univd.edu.ua/
http://nbuv.gov.ua/j-tit/PiB
https://scholar.google.com/citations?user=Vi9GuiIAAAAJ

XAPHbKOBCKU HALIMOHAJIbHBIM YHUBEPCUTET BHYTPEHHUX JIEJI

n bBESOIMMACHOCTD

HayuHblil scypHan

Ne 1 (88) 2023

DOI: 10.32631/pb.2023.1

OcHoBaTesb U U3JaTesb —
XapbKOBCKUH HallMOHAJIbHbBIN YHUBEPCUTET BHYTPEHHUX JI€JI

Beixoaut 4 pasa B roj

OcuHoBaH B Mae 2002 r.

XapbkoB 2023


https://doi.org/10.32631/pb.2019.1

JKypHan omHocumcsik kamezopuu «b» IepeuHs PekoMeH/10BaH K nevyaTu

HAY4YHbIX NPOPeccuoHaNbHbIX U3daHull YKpauHvl U K pacnpoCcTpPaHEeHUIO Yyepe3 CEThb
(mom. 1 mpukasza MOH Ykpauns! ot 17.03.2020 WUHTepHeT Y4€HBIM COBETOM

Ne 409) u s8455emcst npogeccuoHaAbHbIM NO XapbKOBCKOT0 HallMOHA/IbHOI'0
topuduyeckum Haykam (nmpuka3 MOH YkpauHsl YHUBEPCUTETA BHYTPEHHUX JIeI,
oT 12.05.2015 Ne 528) npoTtokoJ Ne 3 ot 28.03.2023

I'nasnulii pedakmop:  B. B. COKYypeHKo, JOKTOp I0pUAUYECKUX HAYK, TPodeccop, 4ieH-KOPPEeCIOHAEHT
HanuonanbHOM akafieMUH NPaBOBBIX HAYK YKpPaWHBI, 3aC/1yKEHHbIH IOPUCT
YKpavrHbl (XapbKOBCKHUH HallMOHA/IbHbIM YHUBEPCUTET BHYTPEHHUX e,
Ykpauna)

3amecmumens 21a8H020 pedakmopa: JI. B. Mozuiegckuii, [OKTOP I0PUANYECKUX HAYK, Tpodeccop,
3acayKeHHbIH opuct Ykpaunsl (XHYB/, YkpauHa)

OmeemcmeeHHbl1ll cekpemaps pedkoatezuu: C. E. A6aamckull, KaHJUAAT I0PULAYECKUX HAYK, JOLEHT
(XHYB/, YkpauHa)

PedakyuoHHas Ko/1e2us JHcypHaaa:

/. b. basaposa, KaHAUAAT I0PUANYECKUX HAYK, oleHT (TalKeHTCKUH rocyJapCTBEHHbIN I0pUIUYECKUN
yHUBepcuTeT, Pecnybauka Y3bekucmaH)

A. M. BaHdypka, [OKTOP I0PUUYeCKUX HayK, Ipodeccop, akajeMUK HalnoHaIpHON akaZieMUU TpaBOBbIX
HayK YKpauHbl, 3acayKeHHbIH opuct Ykpaunsl (XHYB/, YkpauHa)

B. H. Bapko, [OKTOP NCUX0JIOTMYeCKUX HayK, npodeccop (['ocyrapcTBeHHbIH Hay4HO-UCCIeA0BaTebCKUN
uHctuTyT MB/] Ykpauns! (1. Kues), YkpauHa)

0. H. Becnas08a, [LOKTOP I0pUUYeCKUX HAYK, Tpodeccop, 3ac/1yKeHHbIH JesTesb HAYKH U TeXHUKHU
Yxpaunsl (XHYB/, Ykpauna)

C. H. BopmHuk, [OKTOD 10pUANYeCKUX HayK, foueHT (XHYB/, Ykpauna)

M. I0. BypduH, nokTop 1opuandeckux Hayk, npodeccop (XHYB/, YkpauHa)

A. Bawko, KaHAWJAT PUANYECKUX HAYK, oLeHT (YHUBepcuTeT uMeHu Mares Bena, Cao8akus)

A. H. l'os108K0, [OKTOP I0pUANYECKUX HAYK, Tpodeccop, 3ac1yKeHHbIH IPUCT YKpanHbl (XapbKOBCKUN
HallMOHaJbHBIN yHUBepcuTeT nMeHH B. H. KapasuHa, YkpauHa)

C. H. I'ycapos, [OKTOp OPUUYECKUX HAYK, TPodeccop, YeH-KOppecnoHeHT HaluoHanbHOH akaieMuu
NpaBOBbIX HAYK YKpaHHBbI, 3aC1yKeHHbIH 10pucT Ykpaunsl (XHYB/, Ykpauna)

I1. saH flatine, noxtop dpusnocoduun, npodeccop (Yrpexrckuit yHuBepcuteT, HudepiaHder)

A. [lu Porko, oKkTOp $uaocoduu B 061aCTH KPUMUHOIOTUH (Iccekckui yHUBepcuTeT (r. Kostuectep),
06seduHénHoe Koposieacmao)

E. A. Esdokumoea, [OKTOp IICUXO0JIOTHYECKUX HayK, mpodeccop (XHYB/, YkpauHa)

M. A. Knouko, nokTop ¢unocodpuu B 06/1aCTH COLUOJIOTHY, AOLEHT (YHHUBepcuTeT wTaTa Oraio
(r. Mapuon), CLIA)

K. ¢pon Jlamne, poxtop dunocodpuu B 06/1acTH yroJOBHOTO IpaBa U KpuMuHoJoruu (bepinHckas mkosia
3KOHOMMKH U NpaBa, ['epMaHusi)

A. H. /lumsuHo8, OKTOp I0pUANYECKHX HAayK, Tpodeccop, 3ac/TyeHHbIH pabOTHUK 06pa30BaHUs YKPaUHbI
([lenapTaMeHT HayKH ¥ 06pa30BaHUsi XapbKOBCKOM 06JIaCTHOM rocyJapCcTBEHHOHN a[MUHUCTPALUY,
YkpauHa)

A. Mapkosckas, noktop ¢unocoduu (Yausepcuret Auraus Packus (r. Kem6pumxk), O6sedurnénHoe
Koposescmeo)

B. C. Medsedes, LOKTOp NCUXOJOTUYECKUX HayK, Npodeccop (HanuoHanbHas akaieMUst BHYTPEHHUX e,
Ykpauna)

H. 4. Heyunoun, KaHAUAAT IOPUAMYECKUX HayK, CTApIIUI HayYHbIH COTPYAHUK (YHUBepcUuTeT /lliaHra,
KamepyH)

A. Cepdsicu, noxtop dunocodpuu B 06J1aCTH COLMOTIOTUU U KPUMUHOJIOTHUU (ICCEKCKUN YHUBEPCUTET
(r. Kosruectep), O6sedunénHoe Koposieecmeo)

I1. CmosiHos, LOKTOp HayK (KOMMyHHKaTHBHbIe TexHosoruu), npodeccop (l0ro-3anaauelit YHuBepcuTeT
«Heo¢uT-Pusncku», boszapusi)

/. B. lllgey, [oKTOP I0PUANYECKHUX HAYK, IOLIEHT, 3aC/l1y>KeHHbIH pabOTHUK 06pa30BaHUs Y KpauHbl
(Opecckuit rocyjlapCTBEHHbIH YHUBEPCUTET BHYTPEHHUX JieJl, YKpauHa)

M. Azep, noxrop unocoduu, npopeccop KpuMUHoJI0rUH (JIFOGIATHCKUHM YHUBepCcUTET, (/1068€HUST)

@ CraTbu XKypHasia IPOXOJAT PELEH3NPOBaHKE, KOTOPOE OPraHU3YIOT YIEHbl PEAKOJLIErU. MHEHHsl aBTOPOB
MOTYT He COBNAZATh C MO3ULHeH peKOIIErHH.

@ KypHan BKIOYEH B MeXAYHAPOAHYI0 HayKoMeTpuyeckyi 6a3y «Index Copernicus International»,
JOCTYI K ACNOPTy U3gaHus: https://journals.indexcopernicus.com/++,p24783657,3.html.

& DyeKTpOHHasi KOMHUsl )KypHaja GEeCIUIaTHO pa3MeIaeTcss B OTKPBITOM JOCTYIe Ha caiiTe HW3JaHUsA
(http://pb.univd.edu.ua) u Ha caiite HaunoHanbHOH GUGIMOTEKH YKpanHbl uMeHH B. W. BepHagckoro
HAH Vkpauns! (http://nbuv.gov.ua/j-tit/PiB). [loyHbI# aKTya/lbHBIN epedeHb 6a3, peno3uTapues, GU6IHO-
TeK, KaTaJIOrOB MOXKHO YBU/IETh Ha CaliTe U3JJaHMUl.

@ Jocryn k npoduiio kypHasia B Google Akagemuu: https://scholar.google.com/citations?user=Vi9GuilAAAA].

@ Tlpu nepeneyaTke CChlIKa Ha )ypHaJ «[IpaBo 1 6e30MacHOCTh» 0653aTe IbHA.

© XapbKOBCKUH HallMOHA/NbHbINA YHUBEPCUTET BHYTPEeHHUX Aei, 2023


https://journals.indexcopernicus.com/++,p24783657,3.html
http://pb.univd.edu.ua/
http://nbuv.gov.ua/j-tit/PiB
https://scholar.google.com/citations?user=Vi9GuiIAAAAJ

KHARKIV NATIONAL UNIVERSITY OF INTERNAL AFFAIRS

and SAFETY

Scientific journal

No. 1 (Vol. 88) 2023
DOI: 10.32631/pb.2023.1

Founder and publisher -
Kharkiv National University of Internal Affairs

The frequency: 4 issues per year

Founded in May, 2002

Kharkiv 2023


https://doi.org/10.32631/pb.2019.1

The jounal belongs to the category “B” of the List Recommended for publishing

of scientific professional editions of Ukraine and distribution through Internet

(add. 1 of the order of the Ministry of Education by the Academic Council of Kharkiv

and Science of Ukraine dated from March National University of Internal Affairs,
17,2020, No. 409) and is a professional edition protocol No. 3 dated from March 28, 2023

in the field of juridical science

Chief Editor: V. V. Sokurenko, Doctor of Law, Professor, Honored Worker of SciTech of Ukraine,
Honored Lawyer of Ukraine (Kharkiv National University of Internal Affairs, Ukraine)

Deputy Editor: L. V. Mohilevskyi, Doctor of Law, Professor, Honored Lawyer of Ukraine (KhNUIA,
Ukraine)

Executive Secretary of Editorial Board: S. Ye. Ablamskyi, Candidate of Law, Associate Professor
(KhNUIA, Ukraine)

Editorial Board:

0. M. Bandurka, Doctor of Law, Professor, Correspondent Member of the National Academy
of Sciences of Ukraine, Honored Lawyer of Ukraine (KhNUIA, Ukraine)

V. 1. Barko, Doctor of Psychological Sciences, Professor (State Research Institute of the Ministry
of Internal Affairs of Ukraine (Kyiv), Ukraine)

D. B. Bazarova, Candidate of Law, Associate Professor (Tashkent State Law University, The Republic
of Uzbekistan)

0. I. Bezpalova, Doctor of Law, Professor, Honored Worker of SciTech of Ukraine (KhNUIA, Ukraine)

S. M. Bortnyk, Doctor of Law, Associate Professor (KhNUIA, Ukraine)

M. Yu. Burdin, Doctor of Law, Professor (KhNUIA, Ukraine)

A. Di Ronco, Doctor of Philosophy in Criminology (University of Essex (Colchester), United Kingdom)

P. C. van Duyne, Doctor of Philosophy, Professor (University of Utrecht, Netherlands)

0. M. Holovko, Doctor of Law, Professor, Honored Lawyer of Ukraine (V. N. Karazin Kharkiv National
University, Ukraine)

S. M. Husarov, Doctor of Law, Professor, Correspondent Member of the National Academy of Sciences
of Ukraine, Honored Lawyer of Ukraine (KhNUIA, Ukraine)

M. Jager, Doctor of Philosophy, Professor of Criminology (University of Ljubljana, Slovenia)

M. Klochko, Ph.D., Associate Professor (Ohio State University (Marion), USA)

K. von Lampe, Doctor of Philosophy in Criminal Law and Criminology (Berlin School of Economics
and Law, Germany)

0. M. Lytvynov, Doctor of Law, Professor, Honored Worker of Education of Ukraine (Department
of Science and Education of Kharkiv Regional State Administration, Ukraine)

A. Markovska, Ph.D. (Anglia Ruskin University, Cambridge, United Kingdom)

V. S. Medvediev, Doctor of Psychological Sciences, Professor (National Academy of Internal Affairs,
Ukraine)

N. Ch. Nguindip, Ph.D., Senior Professor (University of Dschang, Cameroon)

A. Sergi, Doctor of Philosophy in Sociology and Criminology (University of Essex (Colchester), United
Kingdom)

D. V. Shvets, Doctor of Law, Associate Professor, Honored Worker of Education of Ukraine (Odesa
State University of Internal Affairs, Ukraine)

P. Stoyanov Apostolov, Doctor of Sciences (Communication Technology), Professor (South West
University “Neofit Rilski”, Bulgaria)

A. Vasko, Ph.D., Assistant Professor (Matej Bel University, Slovakia)

0. 0. Yevdokimova, Doctor of Psychological Sciences, Professor (KhNUIA, Ukraine)

@ Journal's articles undergo peer review organized by the members of the Editorial Board. The views of the
authors may not coincide with the position of the Editorial Board.

@ The journal is included into the international scientometrical database “Index Copernicus Interna-
tional”, access to the edition’s passport: https://journals.indexcopernicus.com/++,p24783657,3.html.

@ E-copy of the journal is available free of charge on the website of the edition (http://pb.univd.edu.ua) and
on the website of the National Library of Ukraine named after V.I. Vernadskyi of the National Academy of
Sciences of Ukraine (http://nbuv.gov.ua/j-tit/PiB). The full up-to-date list of bases, repositories, libraries,
catalogs can be observed on the website of the edition.

& Access to the Google Scholar journal’s profile: https://scholar.google.com/citations?user=Vi9GuilAAAA]J.

& The reference to the journal “Law and Safety” is obligatory in case of reprinting.

O

© Kharkiv National University of Internal Affairs, 2023


https://journals.indexcopernicus.com/++,p24783657,3.html
http://pb.univd.edu.ua/
http://nbuv.gov.ua/j-tit/PiB
https://scholar.google.com/citations?user=Vi9GuiIAAAAJ

ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

3MICT

BEPIIIA/ICHKA 0. B.
Tpyro-npaBoBHil cTaTyC aBiallilHOTO IEPCOHAJTY B CUCTEMI
MinicTepcTBa BHYTpIiLIHIX cripaB YKpaiHu Ta HOTo 0COGIMBOCTI e ——— 13

KAJIEHIYEHKO JI. 1., C/IHUHBKO J1. B.
Ocob6sinBocTi AisgybHOCTi HanioHasibHOro areHTCcTBa 3 NUTaHb 3aM00iraHHs

KOpYIIii B yMOBaX BOEHHOTO CTaHy .25
AMEHKO A. M.

3arasibHi 3aca/iv 3aCTOCYBaHHS IPUMYCOBUX 3aX0/[iB MeIUYHOTO XapaKTepy:

MOHATTS ¥ OCHOBHI KpuTepii (aHaA.) s e reas 35

BOPOBUMK M. 0., HAZIYTUH A. B., JIVKIH B. I1.
Bu3HaueHHA KOMIOHEHTIB ICMXO0Pi3UUHOI FOTOBHOCTI NOJIiLEHCbKUX

Jl0 3aCTOCYBaHHS TabeJbHOI BOrHENa/JbHOI 30POi B YMOBAX BOEHHOTO CTAHY .veessesssssseeeses 44
I'PEYEHKO B. A.

CraH KazpoBoro 3a6e3nedyedHHs Mijinii YPCP y cepeauni 1950-x pokiB S 56
IOIMKEBUY O.T.

AZBOKaT IUTHHU B YKpaiHi e —————— st aes 66
CAHKHUBT.

[IpaBonpocBiTHHLIbKA IporpaMa po60TH 3 FPOMa/IOl0 SIK HeBi/l'eMHa CK/Ia/ioBa

KJIiHIYHOI FOpUANYHOI OCBITH: COIia/IbHO-TIPABOBE JOCTIIPKEHHS (AHE/ ) coosrsveerumasesssssssessssssssssssssssssssssssssssasesses 77
YOPHUH I. B, EJIbHIKOBA H. 1.

[IpaBoBe peryJitoBaHHs YKpaiHCbKOI MOBH SIK ZIeP>KaBHOI B YKPATHChKIH OCBITHIH CHEPI .rerrmsrrersssnreesens 88
OPJIOB 10. B.

3/104MHH NPOTH JIIOAAHOCTI B KOHTEKCTi 30pOHHOTr0 KOHQJIIKTY

B YKpaiHi: BU3Ha4Y€eHHs, TP06JIeMH pO3MeXKyBaHHS i3 CYMIXXHUMU CKIAZAMU 3JI0UUHIB (AH2.) eourveernnne 99

»KOPHOKYH 0. M.
[IpaBoBe 3a6e3neYyeHHsI KOPINOPATUBHUX MPABOBIIHOCHH: IPiOpUTET

3a iMNepaTUBHICTIO YU AUCIIO3UTUBHICTIO 113
KYXAPEB 0. €.

CyTHicTb 060B’S13KY CllaIKOEMLIIB BiZIIKOAYBAaTH BUTPATHU Ha MOXOBAHHS CNaJIKOAaBIIA

Ta 0COOJIMBOCTI OI0 BUKOHAHHSA e ——————— .123

BOMLIXOBCbKH A. B, BAKYMOB 0. C.
36poiiHa arpecis pociiicbkoi denepartlii mpoTu Ykpainu

SIK 3arpo3a CUCTeMi KOJIEKTUBHOI 6e3MeKu cereeer e R e enas 134
JAHWJIBYEHKO II. 0.
KpuMiHoJioridyHa THIOJIOTiS 3JI0YMHLIB-paZMKaliB cepes; 3acyJ KEHUX [0 M0306aBJEHHS BOJ cucerurnnns 146

CTEITAHIOK P. JI,, 'YCEBA B. O., KIKIHYYK B. B.
[Ipo6sieMu GpopMyBaHHS Ta peasisalii METOAUKYU po3CiAyBaHHS BOUBCTB,

MOB’sI3aHMX i3 JJOMaIlIHIM HAaCUJIbCTBOM 157
TETMAHEILb O. I1., KOPOBI1I0BA /1. B.

diHaHcoBa 6e3MeKa SIK YNHHUK BOEHHOI 6E3MEKH ouueersreeessreeesanns cereees e aane 169
JIA3APEB B. B.

KoHuenuii po3yMiHHSA CyTHOCTI KaTeropil «3J10BXKUBaHHS TPaBOM» e 179
KAJIAKIH C. B,, OHUIIEHKO 10. M., HOCOB B. B.

Kibep6e3neka Micbkoi iHpacTpyKTypu 190
['YCAPOB C. M., MAPYYK M. L.

BruiuB peneHTpatizaniii Ha IBUAKICTb HaZJaHHS aAMiHICTPATUBHUX MOCAYT B YMOBAX BiHU ..couveeenen. 202

JIIMA MOJIOZILIUH 0. 11, XOTEMAHH E. P., JIIMA JJAHTAC JI. K. C.
BpaswibcbKa feMOoKparTida mif yAapoM: NoNyJIiCTChKI yJbTpanpasi,
ekoHoMiuHa Kpu3a Ta npoTtectu 2013 poky B Bpasuii (aHes.) TN 213




ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

[TEBKO C.T.

KBiHTeceH1is mpoTeKii 4ecTi Ta rifHocTi npaniBHUKa HallioOHATBHOT MO .ceeeueeesseeessseeessseeessesessenenans 224
10 YBATH ABTOPIB HAYKOBOTI O KYPHAJIY «IIPABO I BE3IIEKA»

L0010 010230 I 1= 1 €= 18 0D PR 236



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

COAEPKAHMUE

BEPILIA/ZICKAA 10. B.
Tpyno-npaBoBo¥ cTaTyC aBUALMOHHOIO IEPCOHAJIA B CCTEME
MuHHCTepCcTBa BHYTPEHHUX Jies1 YKPAUHBI U ero 0COGEHHOCTH (VKPp.)

13

KAJIEHMYEHKO JI. U., CJIMHBKO /. B.
OcobeHHOCTH JlesaTebHOCTU HallMOHa/IbHOTO areHTCTBa
110 BOIIPOCAaM NpeI0TBpallieHHs] KOPPYIIUHU B YCJIOBUSIX BOEHHOT0 BpeMeHHU (YKp.)

25

AMEHKO A. H.
0611Me Havya/1a IPUMEHEHUS NPUHYAUTEIbHBIX MEP MeAULMHCKOI0 XapaKTepa:

35

HOHSITHE U OCHOBHbIE KDUTEPUH (aAH21.) O

BOPOBUK H. A, HAZIYTBIX A. B, JIVKUH B. 1.
OmnpefesieHye KOMIIOHEHTOB NCUX0PU3NYECKOH TOTOBHOCTH MOJHULIEACKUX K IPUMEHEHHIO

TabeJIbHOTO OHECTPESILHOTO OPYKHS B YCJIOBHUSAX BOEHHOT'O MOJOMKEHHUS (YKP. ) correersmmssessssmssesssmssssssssssssssnns 44

'PEYEHKO B. A.

Cocrtosinue Kagpooro obecnedeHuss MUAULUMU YCCP B cepesiiie 1950-X TOZIOB (VKP. ) cceeeeeerrmmeressmssseesens 56

IOIKEBUY E. I.

AJnBokaT pebeHKa B YKpauHe (VKp.) e eaas

CAHOKHUBT.

[IpaBonpon3BoOCTBEHHAs MpOrpaMMa paboThl C 0OLIMHON

KaK HeOTbeMJIeMasl COCTaBJIAOLAs KJIMHUYECKOT0 I0pUuiecKoro o6pa3oBaHus:
COLMJIbHO-NIPABOBOE UCCAEJ0BAHUE (AH2. ). crveersvusisssirsses

......... 66

77

YEPHBIH U. B, EJIbHUKOBA H. U.
IOpuuyeckoe peryJiMmpoBaHye YKPauHCKOIO sI3bIKa KaK roCyJapCTBEHHOTO
B YKpaUHCKOH 06pa3oBaTebHOU chepe (VKp.) s

88

OPJIOB I0. B.

[IpecTymieHus NPOTUB Y€JIOBEYHOCTH B KOHTEKCTE BOOPYKEHHOI'0 KOHQJINKTA B YKpauHe:
onpejiesieHue, NIpobJieMbl pa3rpaHUYeHUs CO CMEKHBIMH COCTABAMM NPECTYIIEHUN (AHE. ) coveerrrererrnnne 99

7KOPHOKVYMU 10. M.
[IpaBOBOE 0GecIieueHre KOPIOPATHBHBIX TPAaBOOTHOLIEHUH:
HPUOPUTET 32 UMIIEPATUBHOCTBIO UM JUCIIO3UTUBHOCTHIO (VKP.)

113

KYXAPEB A. E.
CyurHoCTb 06513aHHOCTH HAC/IeJTHUKOB BO3MEIIATh PacX0/bl HA TOXOPOHBI

123

HacJieloZiaTesisi © 0COOEHHOCTH e€e BbIIOJIHEHUSA (VKP.) eeereea st nesnens

BOMIIMXOBCKHUM A. B, BAKYMOB A. C.
Boopy:keHHas1 arpeccusi pocCUHCKON defiepany NPOTHUB YKpauHbI KaK yrpo3a CUCTEMe
KOJIJIEKTHBHOH 6€30MacHOCTH (VKp.)

.134

JAHWJIBYEHKO II. 0.
KpuMuHosiornyeckas TUIIOJIOTUS NPeCTyIHUKOB-PaiUKaI0B

146

CpeAy OCY>KJEeHHBIX K JIMIIEHUIO CBOOOADBI (VKP. ) coerurereees

CTEINNIAHIOK P. JI.,, T'YCEBA B. A.,, KHKHMHYYK B. B.
[Ipo6sieMbl popMHUPOBaHUS U pean3al i METOAUKU paccjieJOBaHusl YOUICTB,
CBSI3aHHBIX C IOMAIIHUM HacuiueM (YKp.) eeser R

157

TETMAHEL O. I1., KOPOBLIOBA /1. B.
duHaHCcoBast 6€30MacHOCTb KaK GAKTOP BOEHHOU 6€30MACHOCTH (VKD ) ceerrseesssmseess

.. 169

JIA3APEB B. B.

KoHuenuuu noHMMaHus CyLIHOCTHU KaTETOPHUU «3JIOYTIOTPEDTEHUE TPABOMY (VKD. ).eureeeersreseeesmeseessaneees 179

KAJIAKHH C. B.,, OHULIEHKO 10. H.,, HOCOB B. B.
Kubep6e3onacHoCTb ropo/icKoit UHQPaCTPYKTYpbl (VKp.)

190

['YCAPOB C. H, MAPYYK H. N.
Biusnue neneHTpasnsanu Ha CKOpOCTb OKa3aHUs
aIMUHUCTPATUBHBIX YCJIYT B YCJIOBUAX BOUHEI (VKP.) e ennaas

..202




ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

JIMMA MJIAJIIIIUH 0. IT,, XOTEMAHH 3. P, IUMA JJAHTAC JI. K. C.

Bpasuiibckas JeMoKpaTHsi o/, YAapoM: NOMYJIUCTCKUE YJIbTpanpaBhble,

3KOHOMHYEeCKUH Kpusuc U npotectbl 2013 rosa B Bpasuiuu (aHen.) . 213
[NEBKO C.T.

KBUHTaCCEHIMS MPOTEKLUH YECTH U JJOCTOMHCTBA paboTHUKA HallmoHa/IbHON MOJUIUHU (YKD.) coeeeeee 224

BHHUMAHHIO ABTOPOB HAYYHOI'O ?KYPHAJIA «I[IPABO H BE30OINIACHOCTb»

CTPAHHYKA PEAAKIIHH (VKD. ) .veeavereerrresrersesseesreaseessesssensesessesstesnesssesssessensesassseessesnsessesssensenses sessssssmmsssssessssasenees 236

10



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

CONTENT

BERSHADSKA YU. V.
Labor and legal status of aviation personnel in the system of the Ministry

of Internal Affairs of Ukraine and its peculiarities (Ukr)
KALIENICHENKO L. I, SLYNKO D. V. .

.13
.25

Peculiarities of the National Agency for the Prevention of Corruption Activities
under Martial Law (Ukr) SO RSN

25

YASHCHENKO A. M.

General principles of coercive medical measure application: concepts and basic criteria

BOROVYK M. O., NADUTYI A. V,, LUKIN B. P.
Determining the components of the psychophysical readiness of police officers

.............................. 35

44

to use service firearms under martial law conditions (UKr) .......cccuuueees

GRECHENKO V. A.
The state of police staffing in the Ukrainian SSR in the mid-1950s (Ukr).

YUSHKEVYCH 0. G.
Child’s lawyer in Ukraine (Ukr) e enenraas

.56

66

GHANGHASH S.
Community outreach programmeme as an integral part of clinical legal education:
a socio-legal study .......ccoouueeeeens s

77

CHORNYI I. V,, YELNIKOVA N. L.
Legal regulation of the Ukrainian language as the state language
in the Ukrainian education sphere (Ukr) .....uuucuues

88

ORLOV YU. V.
Crimes against humanity in the context of the armed conflict in Ukraine: definition,
problems of distinction with related offences

99

ZHORNOKUI YU. M.
Legal support of corporate legal relations: priority in terms of imperative

or discretionary nature (UKT) ....ccecrrinsinnn

KUKHARIEV 0. YE.
The essence of the heirs’ obligation to reimburse funeral expenses
of the testator and peculiarities of its fulfilment (Ukr) ......ccou..

VOITSIKHOVKYT A. V,, BAKUMOV O.S.
Armed aggression of the Russian Federation against Ukraine as a threat
to the collective security system (Ukr) s

DANYLCHENKO P. YU.

Criminological typology of radical criminals among sentenced to imprisonment (Ukr)

STEPANIUK R. L., HUSIEVA V. O., KIKINCHUK V. V.
Problems in the formation and implementation of the methodology
for investigating homicides related to domestic violence (Ukr)

GETMANETS O. P, KOROBTSOVA D. V.
Financial security as a factor of military security (Ukr)

LAZARIEV V. V.
Concepts of understanding the essence of the “abuse of rights” category (Ukr)

KALIAKIN S. V,, ONISHCHENKO YU. M,, NOSOV V. V.

Cybersecurity of the municipal infrastructure (Ukr)

GUSAROV M. I, MARCHUK M. I.
The impact of decentralization on the speed of provision of administrative services
in wartime conditions (Ukr) e

LIMA JUNIOR O. P, HOGEMANN E. R., LIMA DANTAS L. C. S.
Brazilian democracy under attack: the populist extreme right, the economic crises
and the 2013 protests in Brazil e

11

134

146

157

169

179

190

202



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

PEVKO S. H.
The quintessence of protecting the honor and dignity of a National Police officer (UKT) ......eeeenssreneeens 224

TO AUTHORS’ OF SCIENTIFIC JOURNAL “LAW AND SAFETY” ATTENTION

Editorial Board’s NOteS (UKF).......coiviiiiiiiiii it s s s b 236

12



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

YK 349.2+347.823.4
10J114 BOJIOAUMHPIBHA BEPHIA/ICBKA,

Xapkiscokuil HayioHa1bHUU yHigepcumem eHympiwiHix cnpas,

Kpemeruyybkuli 1bomHutl ko1edx,

8100is1eHHs pUdUYHO20 3a6e3neUeHHs;
https://orcid.org/0000-0001-7699-1208,

e-mail: yuliyaklk@gmail.com

DOI: https://doi.org/10.32631/pb.2023.1.01

TPYA0-IIPABOBUM CTATYC ABIALIIHHOI'O IIEPCOHAJIY B CUCTEMI
MIHICTEPCTBA BHYTPIIIHIX CITIPAB YKPATHHU TA MOI'0O OCOBJIMBOCTI

Po3ryisiHyTO NOHATTA «TPYLO-NPaBOBUH CTATyC aBial[ilHOT0 epcoHasny B cucteMi MiHicTepc-
TBa BHYTPIIIHIX cripaB YKpaiHu», BU3HAYEHO ¥ oxXapaKTepu3yBaHO Horo ocobJiMBocTi. Ha oc-
HOBI aHaJli3y HayKOBUX MNOIJIAJIB YYeHUX JOCAIIKEHO TEOPeTUYHI MiX0AU A0 BU3HAYEHHS
MOHSATh «CTATYC», «COLia/IbHUN CTATyC», «[IPAaBOBUM CTATyC», «TPYA0Ba MPABOCYO EKTHICTHY,
eJIeMeHTiB TPY/A0-NPaBOro CTAaTycy NnpauiBHUKa. Ha ocHOBI focifkeHHS HOpMaTHUBHUX aKTiB
MpoaHaJi30BaHO BUMOTH, 1[0 BUCYBAIOThCS 10 Cy6’'€KTIB aBialiiHOro nmepcoHasy, 0co6JMBOC-
Tell npodeciiHOI MiTOTOBKY Ta BUKOHAHHS TPYAOBUX QYHKIIN aBiauiliiHoro nepcoHasny. O6-
I'PYHTOBaHO, L0 aBial[iiHU{ NepcoHa] chucTeMu MiHicTepcTBa BHYTPIIIHIX cpaB BUKOHYE
cepe/i iHIIOTO MPaBOOXOPOHHY GYHKIi0, HA/IIJIEHUH 0COBJMBUM TPYA0-NIPABOBUM CTaTyCcOM,
AKUW perjaMeHTY€EThCA He TiJIbKY 3araJlbHUM 3aKOHO/ABCTBOM, a M Cllellia/IbHUM.

Katouosi caoea: mpydose npaso, agiayitiHuti nepcoHa., npagosutli cmamyc, mpyodoguii cmamyc,
mpydosa pyHKYis.

Ozs15008a cmamms

BCTYII. Tpyno-npaBoBUH cTaTyc aBialiiiHo-
ro nepcoHasny B cucteMi MiHicTepcTBa BHyTpill-
HiX crpaB YKpalHH OGYMOBJIIOETHCS HasIBHICTIO
IIEBHOTO KOJIa IPaBOBUX HOpPM |1 € opHi€r 3i
CKJIQZIOBUX IHCTUTYTY TPyZO0BOro npasa. [Ipaso-
Be peryJiloBaHHs mpaiii aBialjiiHOro nepcoHany
B cucteMi MiHicTepcTBa BHYTpILIHIX clipaB YkK-
paiHu Bifpi3HAETLCA Bif TpyAoOBOI AiAJIBHOCTI
npaniBHUKIB iHIIMX MacoBUX mpodeciit Ta cre-
yiaJibHOCTEN, TOMYy IO ix po6oTa moB’si3aHa 3
BUKOPHUCTAHHSIM JpKepeJl MijiBUILeHOl Hebe3mne-
KU, HAlPY>KEHICTI0, pi3HOMaHITHUMHU 30BHILIHI-
MH YMOBaMH, 3a SIKUX peasi3yeTbcs TpyAoBa ¢y-
HKIisl, HasIBHICTIO HaJIe)XHOTO CTaHy 3[0pOB’d,
SIKUH BiAiNOBifja€ BU3HAaYEHUM CTaHAApPTaM i BU-
MoraM, 060B’s1I3K0BOI0 cepTHikalito Ta fgomyc-
KOM aBiallilHOTO MepCcoHally A0 [MisIbHOCTI B
aBianiinii ranaysi. Came e 06yMOBJIIOE aKTyallb-
HICTBb | HeOOXiHICTE NpOBeJeHHA aHali3y U I'PyH-
TOBHOTO JOC/Ti/KeHHS MOPYIIEHO] y CTaTTI TEMHU.

Jlep>xaBHe peryJyiloBaHHA AiJIbHOCTI B rajuy-
3i aBialil Ta BUKOPUCTAHHA IOBITPAHOIO IpPOC-
TOpy YKpaiHM CcIpsAMOBaHe Ha rapaHTYBaHHA
6e3neKH aBiallii, 3a6e3neyeHHs iHTepeciB Jepxa-
BY, HalliOHa/JIbHOI 6€3NeKH Ta HeJONYIIEeHHS aK-
TiB HE3aKOHHOIO BTPy4YaHHA B JisJIbHICTL aBia-
niil. Jlep>xaBa K Cy6’€KT TpyJI0BOro IpaBa

! [ToBiTpAHMI KOZeKC YKpaiHy : 3aKoH YKpaiHU
Big 19.05.2011 Ne 3393-VI // basa panux (B/l) «3a-
KOHOZaBCTBO YkpaiHu» / BepxoBHa Paja (BP) Yk-

© Bbepmagceka 10. B, 2023
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CIpsAMOBYE CBOI 3yCWJIIA Ha CTBOPEHHS YMOB,
HeoOXiHUX 1151 epeKTUBHOI Ta IKOMOra MOBHOI
3alHATOCTI HacesIeHHsl, CIPUSHHA NpaleBJall-
TyBaHHIO, MIATOTOBKY | MiABUILEHHA TPYZOBOI
kBatidikarlil, npodeciiHUX HABUYOK, a TAKOXK Ha
3a6e3MeyeHHs MepeniAroTOBKH NMpaliiBHUKIB, SKi
3MyIleHi 3MiHIOBAaTH BU/I podeciiiHol AisbHOC-
Ti y 3B’3Ky 3i 3MiHaMH B eKOHOMIlli KpaiHi. Oj1-
HaK HOPMH IpaBa y TpyAoBii chepi Ykpainu 3a-
JIMIIAKOTh 1032 YBarow IWUTAHHA peryJl0BaHHA
TPYAO-NPaBOBOTO CTATYCy aBialliiHOTrO NepcoHa-
JIy B LiJioMy i B chucTeMi MiHicTepcTBa BHYTpIill-
HixX cpaB Ykpainu 30kpemMa. ToMy B HaIiid po6oTi
aKLleHTOBAaHO JOC/AiJHULbKY YBary Ha pO3KpPUTTI
CYTHOCTI M 3MICTy TpyAO-IpaBOBOIO CTaTyCy
aBialiiHOTO NepcoHany B cucreMi MiHicTepcTBa
BHYTPILIHIX ClpaB YKpaiHH, BCTaHOBJIEHHI HOT0
0COB6JIMBOCTEH, BU3HAYEHHI TPYJOBUX HOPUANY-
HUX rapaHTil, ckjagy aBialiliHoro nepcoHasny Ta
KoJia Horo GyHKIiH.

[IpaBoBHI1 cTaTyc €K 3arajbHa KaTeropis
OXOIUIIOE IpPaBOBi rajy3eBi Ta iHAUBiAya/bHI
CTaTyCH, 110 BUCBIT/IIOE cneludiky OKpeMux BU-
3HaYeHUX NPaBOBiJHOCHMH Ta iX cy6’eKTiB. 3ara-
JIbHUM NPaBOBUH CTaTyC, K 1 3arajibHa IpaBo-
Cy0’eKTHICTh 0c006M, SIBJISIE COOOI0 JUHAMIYHY
KaTeropito, sika NOCTiMHO PO3BUBAETHCS, BAOCKO-
HAJIIOETbCA | BIANOBIAHO 3MIHIOE BJIACTUBY IH

painu. URL: https://zakon.rada.gov.ua/laws/show/
3393-17 (naTa 3BepHeHHs: 17.01.2023).
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XapaKTepPUCTUKY. 3 OrJIAAY Ha Lie aKTYaJbHOCTI
HabyBa€ NOHATTS TPYAO-IPaBOBOrO CTATyCy
aBialiiHOTO NepcoHany i B cucteMi MiHicTepcTBa
BHYTPIIIHIX ciipaB YKpaiHu.

Y craTTi gocaipKyroThcd pi3Hi nigxoau, ski
BUKOPHCTOBYKOTBCA B OPUAUYHIN Hay1i, 0co6.11-
By yBary npu/ijieHo MpaBoCcy6 €EKTHOCTI, il CTpyK-
TYpi, L0 NepeAye BUHUKHEHHIO OyAb-KHX NpaB i
060B’s13KiB. [loBCAKZEHHA NpaKTHKa NepeKOHYE B
TOMY, 1[0 [IPaBOCY6 €KTHICTb Nepeaye MpaBoOBij-
HOCHHaM He TiJIbKU JIOTI4HO, ajle i paKTHUYHO.

Y pocnifpkeHHI pO3IJIAHYTO TPYAOBY QYHK-
1ito aBialiiiHoro nepcoHasny B cucreMmi MiHicTepc-
TBa BHYTPILIHIX ClIpaB YKpaiHY, KA € BOKJIUBUM
e/leMeHTOM, 6e3 SKOr0 HEMOXJIMBO BHU3HAYUTHU
B3a€EMHI mpaBa, ix 3MicT. CaMe TpyaoBa QyHKIis
BUCTYIAE Ti€0 NpaBoBoio GopMoI0, IKOI0 BHU3HA-
4arTbCA BCI iHII HAsABHI IPAaBOBIJHOCHMHHU Ta fKa
€ OCHOBOIO /IJ1s1 BUSHAUYEHHs YMOB Ipali aBiaLliii-
HOro nepcoHany B cucteMmi MiHicTepcTBa BHYT-
pilHix cnpaB YkpaiHu, BCTaHOBJIEHHS iX 0CO0JIH-
BocTel. YiTke BU3HAYeHHS MOHSATTS TPY/J0BOI
byHKIIT BIJIMBAE Ha HeoOxifHe Ta BiAmoBigHe
JUJIS1 KOXKHOTO MiJANPUEMCTBA BCTAHOBJIEHHS KOH-
KPETHOTO DPEXUMY POOGOYOTo 4acy, TPUBaIOCTi
4Yacy BIANOYMHKY, a TaKOX BiJANOBiJHUX MiJbT,
rapaHTi#i, nepesar, nepe/6ayeHUX 3aKOHO/IABCT-
BOM Ta KOJIEKTUBHUM JIOTOBOPOM, BiZIIIOBIAHO 10
HaIpsiMy po6OTH, siIKa BUKOHYETbCS Ha MiAnpu-
€EMCTBIi, 30KpeMa B aBialiliHili ranysi. BusHaue-
HicTb TpyAoBol OYHKII [103BOJISIE OKPECTUTH
KOHKpeTHe KoJIo IIpaB i 060B’A3KIB, cripusie npa-
BWJIbHIN | HayKOBO OGI'PYHTOBAaHiM opraHiszauil
npaui Too.

He MeHIl Ba>K/IMBUM € BU3HAUYEHHS rapaHTii
aBianiiiHoro nepcoHasny B cucteMi MiHicTepcTBa
BHYTPILIHIX cipaB YKpaiHH, 9Ki 3aCTOCOBYHOTbHCA
JUIsl BUSIBJIEHHSI Ta OKpecseHHsl 3acob6iB, Heo6-
XiIHUX JIJIs peastizaniii Ta 3a6e3nedyeHHs Mpas, a
TaK0X BUSHAYEHHs1 yMOB, HEOOXiJHUX JJI peaJli-
3a1il TUX YU iHIIUX NUTaHb.

BpaxoBylouu Bullle3a3HauyeHe, 06YMOBJIIOETD-
€Sl aKTyaJIbHICTb | HeOOXiIHICTb TPOBE/IEHHS aHa-
J1i3y ¥ FpPYHTOBHOIO OC/Ii/PKeHHS OPY1lEeHO]l TEMHU
y chepi TpyZoBOro npapa, Heo6XiJIHICTb HAJJAHHSA
BJIACHOTO BU3HAYeHHS TPYZO0-NPaBOBOrO CTATyCy
aBialiiiHOro nepcoHasy B cuctemi MiHicTepcTBa
BHYTPIIIHIX cllpaB Ta BU3HAa4YeHHA KoJla HUOro
0COBJIMBOCTEM.

META 1 3ABJAHHA AOC/IIAKEHHA. Me-
Mol CTaTTi € NMPOBeLEeHHS KOMILJIEKCHOTO Hay-
KOBO-TEOPETUYHOTO AOCJiXKEHHA MOHATTA TpPY-
JL0-TIPaBOBOrO CTAaTyCy aBialliiHOro MepcoHaNly B
cucteMi MiHicTepcTBa BHYTpILIHIX cipaB Ykpai-
HU, BUBHAYEHHS Ta XapaKTepHUCTHKa HOro ocob-
JsuBocTell. 11 JOCATHEeHHs BKa3aHOi MeTH 6yJiu
MOCTaBJIEHI TaKi 3a480aHHS: BUSHAYUTH NOHSATTS

14

«CTaTyC», «COLiaJIbHUM CTaTyC», «[IPaBOBUH CTa-
TyC», «TPyJl0Ba NpPaBOCY6 €KTHICTb», e/leMeHTH
TPYZO0-NIPaBOro CTaTyCy NpaliBHUKA; BCTAHOBU-
TH K0JIO Cy6’€KTIB aBialiiiHOro nepcoHasny, oco6-
JIUBOCTI podeciiiHOl MiArOTOBKM Ta BUKOHAHHS
TpyA0BUX QYHKLIMA aBiallilHOrO MepcoHasly; BU-
JIJIATU TPYAOBI IOpUANYHI rapaHTii; mpoaHastisy-
BaTU HOPMAaTUBHO-NIPABOBI aKTH, L0 PETYJIIOITh
NWUTaHHA TPYZ0-IPaBOBOrO CTATyCy aBialliiHOIO
nepcoHaly B cucteMi MiHicTepcTBa BHYTpILLHIX
cnpaB YKpaiHu.

oI JITEPATYPH. HaykoBi nouryku 1mo-
[0 TOHATTS, CyTHOCTI, CTPyKTYpH Ta NPaBOBUX
3acaj, TPyZO-IIpaBOBOr0 CTAaTyCy HPOBOAMIUCA
TaKUMHU y4eHUMHU-TIpaBo3HaBLAMY, AK 0. B. bpy-
cakoBa, JI. B. Bakapwk, 0. B. Jlo6pior.Jio, B. JI. Koc-
TioK, C. M. MapTbsaHoBa, 10. H. Toauka, I1. JI. Tu-
aunenko, 10. 1. [luBoBap, M. O. IlmxoBa Ta iH.
AHasi3 ocTaHHIX HAayKOBUX JOCTi/KeHb i my6JTi-
Kalliil CBiAYUTB NpO HAYKOBY 3alliKaBJEeHICTb Ha-
3BaHUX HAYKOBLIB 0 MOPYIIEHOI Yy CTaTTi TeMa-
THKH, OJHAK CaMe BHM3HA4YeHHI0 O0COOJHMBOCTEH
peryJjiroBaHHSl TPYAOBOTO CTaTycy aBianiiHoro
nepcoHally B cucteMi MiHicTepcTBa BHYTpIlIHIX
CcripaB YKpaiHU yBara He npujindnacsd. Baxiu-
BicTb aBialiiHoI cdepy, MOKJINKAHOI 326€3MeYUTH
BUKOHAHHA HM3KU BAaOXKJIMBUX 3aBJaHb NiJpo3-
JAilaMU CUJIOBUX CTPYKTYp MiHicTepcTBa BHYT-
piliHiX cnpaB YkpaiHH, 0co6JIMBO B mepiof Ail
BiiICbKOBOTr0 CTaHy, BHUKJMKaHa HeOOXiJHICTIO
niJIBUIeHHS piBHS 0GOPOHO3JATHOCTI KpaiHy,
noTpebye BU3HAYEHHS 0COBJUBOCTEH i crienudi-
KU TpyAoBoi ¢yHKLii aBialiiHOro mnepcoHasy,
3/iliCHEHHs1 HeOOXiJHUX J0JaTKOBUX HAyKOBHX
NOILIYKIB. 3 ypaxyBaHHAM LIbOT0O BUHMKJA rocTpa
HeoOXiHICTb Ha TeopeTUYHO-HAyYKOBOMY piBHIi
HaJlaTH BU3HAYEeHHSI IMOHATTS M 0COOJIMBOCTEH
TPY/l0-MIPAaBOBOr0 CTATyCy aBiallilHOTO MepcoHa-
Jly B ciucTteMi MiHicTepcTBa BHYTPILLIHIX CIIpaB YK-
paiHy, 1110 i BKa3ye Ha aKTYaJIbHICTb 06paHOI TEMHU.

METO/J0JI0TIA AOCHIAXKEHHSA. O6rpyH-
TOBAHICTB i BIpOTiAHICTE HAYKOBOTO AOC/IiPKEH-
Hsl 3a0€e3Me4yBaiCs BUKOPUCTAHHIM 3arajbHO-
HayKOBUX i cnelia/JbHUX METOJIB Mi3HAaHHA. 3a
JIOIIOMOIOK0  /Iia/IeKTUYHOTO MeTOJy BUABJIEHO
3aKOHOMIPHOCTI, a TaKOX TeHJeHILil PO3BUTKY
NIpaBoro CTATycCy aBialliiHOTO NepcoHasy. 3a J0-
MIOMOT'OK0 METO/Y aHaJli3y Ta CUHTE3Y JOCTiKEHO
MOHSTTS TPYA0-NPAaBOBOr0 CTATyCy aBial[iliHOTo
nepcoHasy B cucteMi MiHicTepcTBa BHYTpILIHIX
cnpaB YKpaiHU Ta Horo oco6JiMBoCTi. Bukopwuc-
TaHHA CHCTEMHO-CTPYKTYpPHOIO MeTOAy JaJso
3MOTy BHM3HA4YUTH OCOGJIMBOCTI NPABOroO CTaTyCy
Cy0’EKTIB TPYZOBUX BiZJHOCHH, BUCBITJIMTU HasiB-
HUM B3aEMO3B’SI30K MiXK LIUMH Cy0’€EKTaMH Ha OC-
HOBI iX [IpaBoro craTycy. 3a JJOIOMOIOK0 CUHepre-
THUYHOTO METOAY Nepe/i0aueHo MPoLecH MepexoLy
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CKJIAJIHUX CUCTEM, 10 MalOTb HEBIOPAJLKOBAaHUU
CTaH, ¥ BIOPSAKOBAaHUMN | PO3KPUTO TaKi 3B’A3KHU
MDX eJleMeHTaMH Li€i cucreMu. MeTo 10pUANYIHOL
repMeHeBTUKU 3aCTOCOBAHO JJI1 PO3YMiHHS, TIY-
MayeHHd i CIPUUHATTSA TEKCTY HOPMaTUBHUX aK-
TiB. KoMnapaTHBICTCbKHUII MeETOJ; BUKOPHUCTAHO
IiJl Yac aHaJli3y paBOBUX HOPM, SKI 3aKpirvieHi B
Pi3HMX 3aKOHOJABYMX aKTaX i peryJioiTb OJHa-
KOBi MUTAHHS TPYA0-NPaBOr0 CTAaTyCy aBialliliHO-
ro nepcoHa’sy B cucteMi MiHicTepcTBa BHYTPILLIHIX
CrpaB YKpaiHy, 1040 IX Y3roKEeHOCTI.

HayxoBo-TeopeTndyHe MiAI'PYHTA CTATTIi CTa-
HOBJISAITb HAayKoBi nparni ¢axiBuiB y ranyai Teopii
JeprkaBH 1 MpaBa Ta TPYA0BOTO MpaBa. 3BaXKa4u
Ha Te, L0 HAYKOBa Teopisl MOBHUHHA 6yTHU A06pe
06rpyHTOBaHOI GAKTUYHUM MaTepiajsioM, BHU-
BUEHO Ta NPOAHa/i30BaHO BEJIUKY KiJIbKICTb Ha-
YKOBUX Ipallb IIOJO0 BHU3HAYeHHS MPaBOBOrO
CTaTyCy, TPYAO-NMPaBOBOTIO CTaTyCy, TPYZOBOI
paBoCy6’EKTHOCTI.

CtaTTsa IpyHTYy€ETbCA HA HOpMax KoHcTUTy Ll
Ykpainy, 3aKOHOAABYUX Ta MiJ3aKOHHUX HOpMa-
TUBHO-IIPAaBOBUX aKTIiB, fIKi BU3HA4YalOThb IIPaBoO-
BUH cTaTyc cy6’eKTiB aBialliliHOTO IepcoHaly B
cucteMi MiHicTepcTBa BHYTPIlIHIX cipaB Ykpai-
HU Ta 0COGJIMBOCTI HOT0 TPYA0-NPaBOro CTATyCy.

[HpopmMarniliHOIO Ta eMIipUYHOI OCHOBOIO
JOCJIPKeHHS € y3araJlbHeHHS NPaKTU4YHOI Aif-
JIBHOCTI Ta CTaTUCTUYHI MaTepiaju 1040 BU3HA-
YeHHSl TEePMiHIB «aBiallilHUN TepcoHaI», «TPy-
JloBa QYHKIisI», «rapaHTii».

PE3YJIbTATH AOCIIAXEHHA TA
AUCKYCIA. AgianiiiHa cdepa - oco6suBa cdepa
JisiJIbHOCTI, iIKa 06YMOBJIIOE OCOGJIMBUN TPYAO-
NpaBOBHUM CTAaTyC NpaliBHUKIB. BaxkiuBuM Mo-
MEeHTOM iHcTUTyasi3anil aBialiiiHoro nepcoHany
B cucteMi MiHicTepcTBa BHYTpIllIHIX cipaB YKpa-
1HM € BCTaHOBJIEHHA [l0Ka3iB, 110 [lepepaxoBaHa
CYKYIHICTb MOr0 CKJIaJIOBUX € crieludiyHUM CUC-
TEeMHUM yTBOpeHHAM. Ilif cucremoro ciip posy-
MITH CYKyNHICTb eJleMeHTIB, siKki MOB’si3aHi Mix
c06010 ! yTBOPIOIOTD MEBHY LiJIICHICTb, €AHICTD.
[Ipy 1bOMy BJIACTMBOCTI LiJiCHOI CUCTEMU BHU-
3Ha4yalTbCAd He JIMIIe J0JAaBaHHAM BJIAaCTHUBOC-
Tel ii OKpeMUX esleMeHTIB, ajie ¥ BJIAaCTUBOCTS-
MU, 0COOJIMBOCTSIMM ii CTPYKTYpH.

JocnimxeHHa  TpyAO-IpaBOBOTO  CTATyCy
aBialiiiHOrO nepcoHa’ny B cucteMi MiHicTepcTBa
BHYTpILIHIX cripaB YkpaiHu Ta Horo oco6/MBOC-
Tel NoTpe6ye CTUCJIOTO aHali3y MOro CK/1a/0BUX.
0. B. BpycakoBa (2020) 3ayBaxKye, 1[0 CTaTyCOM
M03HaYalTh NMPaBOBe CTAHOBUIIE 0COOHU, TOOTO
Take, 10 Bpery/Jb0BaHo NpaBoM. Kpim Toro, ciif,
HaroJIOCHUTH, 1110 NPaBo SK CKJIaJHa Ta 6araToa-
CIeKTHa KaTeropid BYeHUMH-IIPAaBO3HABLUSAMHU
COpPUNMAEThCA MPUHAKWMHI 3 [BOX MO3UIH: SIK
paBo 06’EKTUBHE Ta fIK IPaBO Cy6 EKTUBHE.
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Ha aymky C. M. MapTbsiHoBa (2011), cyTHicTb
TepMiHa «CTaTyC» JJi BCiX Cy6'€KTiB TOTOXKHA U
03Haya€ Te, 1110 BJACTUBO HU3Li Y¥ pOAY ABUIL, a
caMme Mipy cBo60/i{, TIEBHY MOXXJIUBICTb MOBEiH-
KM cy0’ekTa abo colliasibHOI rpynu. IHaKIe Kaxy-
YH, CJIOBO «CTATyC» Nepesbdadae coLialbHO-TUIIOBI
aCneKTH NoBeJiHKU. TIOHATTS «coliaJIbHUM CTa-
TyC» yleplle No4yajlo BUKOPUCTOBYBaTUcCs y CTa-
poZilaBHbOMY Pumi (BJy1acHe, TepMiH «cTaTyc» 10OXO0-
JWTb 3 JIATUHCbKOI MOBU 1 03HAYaA€E «CTAHOBUILEY),
i loro TpakTyBaHHs 6yJ10 6JIU3bKUM JI0 CY4acHOTO,
TOOTO Lie MOHSTTS BU3HAYa/lIoO Micle JIIOJAUHU B
cycnisibeTBi. ConjaibHUM cTaTyC - Lie Micle coli-
aJIbHOTO Cy6’€KTa B CYCIIJIbCTBI, 1110 nepesbdayae
JUIsl HbOTO MeBHi cienu¢ivyHi npaBa i 060B’A3KHY,
npaBuJia NOBEeJiHKU.

[IoHATTA «[IpaBOBUM CTATYC» € NOXIJHUM Bif,
6isblI 3araJibHOrO TepMiHa «coIjaJIbHUM CTa-
Tyc». H0. H. Toguka (2004, c. 186) BBaxae, 1110
NpaBOBUM CTATyC - Lie IPaBOBE CTAHOBUIIE iH/U-
Bijla, 1m0 Bijo6Gpakae Horo GakTUYHUM CTaH y
B3a€EMUHAX i3 CyCNiJIbCTBOM, Aep:KaBolo, IHIIUMHU
awoabmu. M. B. KpaBuyk (2002, c. 86-87) Bkasye,
1110 IPaBOBUH CTATyC 0COGH - Iie CYKyIHICTb a6o
CUCTEMA BCiX HaJI&XKHUX TPOMAJSIHUHY CY0'€K-
THUBHUX HOPUJWYHUX MPaB, CBOGOJ i 060B’A3KIB,
1110 BU3HAYalOTh HOT0 NpaBOBe CTAHOBUILE B CYC-
IJILCTBI, IKe 3aKpil/ieHe B YUHHOMY 3aKOHO/aB-
cTBi Ta iHWKxX Popmax npasa. Kateropisa npaBso-
BOr0 CTaTyCy NpaliBHUKA MOXOAUTb Bif 6inbld
3araJibHOI KaTeropii MpaBOBOI'0 CTaTyCy OCOGW.
0. ®. CkakyH (2000, c. 409) Bu3HaAYa€ MpaBOBUM
CTaTycC 0Cco6H SIK CUCTEMY 3aKpiljieHuxX y HopMa-
THUBHO-NIPAaBOBUX aKTaxX i rapaHTOBaHHUX Jepa-
BOIO MpaB, cB060/], 060B’sI3KiB, BiZjOBiZAIbHOCTI,
BiZIMOBIJIHO 10 AKUX IHAUBIJ SIK CYy0'EKT IpaBa Ko-
OPAMHYE CBOIO NOBEAIHKY B CycHinbCTBIi. Ha fymMKy
BUYEHOI, Y CTPYKTypi MPaBOBOTO CTaTyCy OCOOH
HasBHI Taki eJieMeHTH: MPaBOCYO EKTHICTD, MPaBa,
ix rapaHTii, 060B’3KH i Bi/INOBiJa/IbHICTB.

OTxxe, MpaBOBUU CTaTyC NpayiBHUKa - Iie
OJIUH 3 TPOSIBIB IPaBOBOTO CTAHOBHIIA 0COOH,
3akpimieHoro KoHctutyunieo YkpaiHu Ta iHLIH-
MU 3aKkoHaMd. ToMmy MpaBoBUH cTaTyc ocobu i
MpPaBOBUM CTaTyC MpaliBHUKA CIiBBiHOCATHCA
K 3arajibHe Ta KOHKpeTHe. CaMe KaTeropid npa-
BOBOI'0 CTATyCy NpaliBHUKA 103BOJIsIE HAUOIIbII
MIOBHO IpOaHaJli3yBaTU CTAHOBMUILE NpalliBHUKA
[K Cy6’€EKTa TPY/I0BOTO NMPaBa, a/[>Ke K MPaBOBUH
CTaTyC 0COOU € MiAIPYHTSM JJisl PABOBOTO CTa-
HOBMIIA NpaliBHHUKA, TaK | NpaBOBUH CTaTyC
NpaLiBHUKAa € OpPIEHTUPOM JJI NPaBOBOro CTa-
HOBMUIIIA KOHKPETHOr'0 NpaLiBHUKA, 10 BCTYIHUB
y TpyAoBi npaBoBigHocuHHU. [Ipodecop B. C. Be-
HeaukToB (2004, c. 47) 3a3HauaB, 10 CTaTyC
npauiBHUKa HabyBaeTbcsa Qi3sMYHOIO 0CO60M0 3a
HassiBHOCTi B Hel TPyZ0BOI MpaBOCYy0 €KTHOCTI i
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bakTy yKJajleHHS1 3 HeW TPYZOBOTO J0rOBODY.
Lls1 Touka 30py BijoOpaka€e Taki BaXK/IMBi Ta KBa-
Aidikyrodi 03HaKM MpaliBHUKA, IK HaJIEXHICThb
Horo o Kareropii ¢i3nyHUX 0OCib | HAABHICTb Y
HBOTO MPABOCY0’ EKTHOCTI.

[IpaBoBHH cTaTyC 0COGH 3yMOBJIIOE 3MiCT 3a-
raJibHOTO NPaBOBOr0 CTaTyCy NpaliBHUKA — TPY-
JlO-TIPaBOBOTO CTATYCy, aJKe BCi Cy6'€KTU TPyZo-
BOI'0 IIPaBa € HOCISIMU TPYAOBUX MpaB i 060B’sI3KiB
y TPyAoBii cdepi, MaloTh BiNOBIAHO A0 3aKOHY
npaBoBuUi cTaTyc. Cy6’eKTH TPYLOBOTO MpaBa 3a-
B/ISIKM [IPAaBOBOMY CTaTyCy MOXyTb OpaTH y4acTb
y BU3HAYeHUX MPaBOBiIHOCUHAX. BiacHu#l mpaBo-
BUH CTaTyC Ma€ KOXXKHUH i3 Cy6’€KTIB TPyZ0BOro
npaBa. OCHOBHe NIpHU3Ha4YeHHSA NPaBOBOIO CTATYCY
BU3HAYaETbhCA 3abe3neyeHuM i GakTUUHUM 37iH-
CHEHHAM IpaBa LUIAXOM CTBOPEHHA pea/bHUX
YMOB JJis1 loro QpyHKI[iOHYBaHHSI Ta rapaHTyBaH-
Hs1 OXOPOHH I 3aXUCTy. 3aBAAKH LbOMY HOPUAUYHI
rapaHTii Bio6paXkaroTb BU3HAYAJIbHY POJIb II0JI0
peasizanii npaB Ta 060B’SI3KIB, YMM CTBOPIOIOTH
HeoOXifHI yMOBH s epeKTUBHOIO iX QPyHKIlio-
HYBaHH{, a TaKOXX BCTAHOBJIEHHS BiJIOBiZHOrO
obcsry.

Ha aymky 1. C. Enimko (2017), ananis HopMa-
THUBHO-NIPAaBOBUX aKTiB, AKi 3aKpiIUIIOIOTL IOJIO-
»KEHHH, 10 CTOCYHTbCS IIMTaHb IIPABOBOIO CTATY-
Cy IpaliBHUKa IPaBOOXOPOHHOI'O OpraHy, Ja€
MOMJIUBICTh [JIATH BUCHOBKY, 110 BOHHU MalOThb
OKpeMUI NPaBOBUU CTATyC, X04a BUKOHYIOTb OJi-
HakoBi QyHKIii. BiIMiHHICTh M’k MpaBOBUMU CTa-
TyCaMH BCTaHOBJIIOETbCS HA OCHOBI HOPMaTHUBHO-
NIPaBOBOI'0 PeryJ0BaHHA iX AiAJbHOCTI.

[ligTpumyemo BucHoBok II. [l. Ilmiunenka
(1999, c. 142), wo npaBOBUH CTATyC € SABULLEM
06’€eKTUBHOI AIMCHOCTI, B IKOMy Cy6’€KTH NpaBa
HabyBalOTh MPABOCY0’'EKTHOCTI i CTalOTh Cy6’€K-
TaMH{ IPaBOBiJHOCHH.

JledKi HayKOBLi aKLleHTYIOTh yBary Ha TOMY,
IO [0 CTPYKTYPH IPaBOBOTO CTaTyCy BXOJAATH:
PaBOCYy6 EKTHICTD JIIOAUHU; NTPUHLUMIN KOHCTHU-
TYyLilHO-IPAaBOBOr0 CTATyCy JIIOAWHM; IpaBa i
cBOOOM JIAWHU Ta rapaHrii ix peaJizarii;
00GOB’AI3KM JIIOJJUHU Ta rapaHTil iX BHKOHAHHSA
(MenbHuK, XaBpoHIOK, 2002, c. 191).

Cnuparouuce Ha noJsoxkeHHda KoHcTtutywnii
Ykpainu Ta K3nll Ykpainu, MoxkHa BBaXkaTH, 110
eJleMeHTaM{ TPYZO-NIPaBOBOro CTaTyCy IpawiB-
HUKa €: 1) TpyioBa NpaBOCYy6’€KTHICTD; 2) OCHO-
BHI TpyAOBi npaBa, cBo604u ¥ 060B’A3KH; 3) 3a-
KOHHI iHTepecH; 4) Tpy/0Bi 1OpUAMYHI rapaHTil
3J1iliCHEHHS] OCHOBHMX TPYZ0BUX IpaB, CBOOOS i
3aKOHHUX iHTepeciB; 5) TpyAo-paBoBa BiJMmo-
BianbHicTh. KoXkeH i3 HaBeJleHHUX eJIEMEHTIB
Ma€ CaMOCTIMHUM XapaKTep i BUKOHYE y 3MIicCTi
TPYZAO-IPAaBOBOT0 CTATyCy HpaliBHUKA IEBHY
byHK1I0.
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M. T. AnekcanipoB (1955), BU3HAUYalO4H mpa-
BOCY0’€EKTHICTb, BKa3yBaB Ha Te, 1[0 BOHA SIBJISIE
c06010 BU3HAHY JepKaBOI0 3a OKPEMONO JIIOJAU-
HOI0 YH KOJIEKTUBOM 3/IaTHICTb OYTH Cy6 €KTOM
npaBoBifHocuH. Ha aymky T. C. Knen (2021),
NpaBOCY6’EKTHICTh BU3HA4Ya€ BiANOBiAHICTH abo
HaJIEXXHICTb 0CO6M 10 MeBHOI KaTeropii y4acHU-
KiB CyCHiJIbHUX BiITHOCHH, TPABOBUMN CTATYC SIKUX
XapaKTepU3YEThCsl He JIMIle ClieliaJbHUM Habo-
pOM npaB Ta 060OB’AA3KIB, ajie it BUMOTraMHU 0 caMoi
oco6u. Lli BUMoOrHY, 1110 BUSBJISAIOTBCS B CYKYITHOCTI
ncuxodisiosioriyHMX, BIKOBUX Ta iHIIMX 0CO6JIH-
BOCTEM, JAEMOHCTPYIOTb MOXJIMBICTb OTpPUMAaTH
0c06010 BiZNIOBiJHUH piBeHb NPaBOCY6’EKTHOCTI.

B. JI. Koctiok (2012) mpornoHye BU3HA4YeHHS
TPYA0BOI MPaBOCY6 EKTHOCTI sIK Nepea6avyeHol Ho-
pMaMM TPyJIOBOTO NpaBa BJACTUBOCTI 0COGM MaTy,
BOJIOZITH, 3/ilicHIOBaTU (HabyBaTH, peasi3oByBa-
TH, BUKOHYBaTH) TPY/JOBi IIpaBa Ta 00OB’SI3KH, a
TaKOX HECTH PUJUYHY BiJNOBIAAJIBHICTh 3a IX
HEBUKOHAHHS YM HeHaJle)KHe BUKOHAHHA. Y CBOIO
yepry, A. O. MapkiH i JI. M. Tumuyenko (2021) Bu-
3HA4YWJIM, 1[0 TPYyAOBa NPaBOCYO’EKTHICTb - Le
COLlia/IbBHO-I0PH/IUYHA BJIACTUBICTh, KO0 Jep-
»KaBa HaJijise ocoby BiAMOBiAHO 0 MOTpe6 Cyc-
HiJIBHOTO PO3BUTKY Y cdepi TPyA0BUX BiZJHOCHH.

Tinbku po3yMirouu, U0 HeThCcd MpPo Xapak-
TEPUCTUKY IPAaBOBOI'0 CTAHOBUINA 0COGH He B3a-
raji, a caMe B MEBHIW rajaysi NpaBOBiJIHOCHH,
MOKHa 3pO3YMITH CYTHICTb TpPYyZOBOI IpaBoOCy-
6’ekTHOCTI. TpyioBa NpaBOCy6 EKTHICTDb € Mepe/-
YMOBOI HaJlaHHSl Cy0’€EKTOBI TPyZOBOro IpaBa
npaB Ta 0060B’s13KiB, ki 6e3nocepefHbO BUIIH-
BalOTb 3 Jil 3aKOHY Ta € LeHTPaJbHUM eJIeMeH-
TOM MPABOBOTO CTAaTYyCy OCOOM B KOHTEKCTi AU-
HaMiK{ mpoluecy peasisalii Hel CBOIX iHTepeciB
Ta MOTHUBIB, Ki NPU3BeJU [0 MOYATKy TaKOlO
0cobo10 TpynoBuX BifHocHMH. Ha aymky JI. B. Ba-
Kapiok (2018), npaBOBiIHOCHHU BUHUKAIOTb MiXK
cy0’eKTaMHy, sIKi BU3Ha4YeHi HopMaMu IpaBa LIs-
XOM BKa3iBKM Ha HeBi'€MHI BJIaCTHMBOCTI, MpUTa-
MaHHI IM fIK aJjpecaTaM HOpM II€BHOI rajiy3i npasa.
ToMy HeBiJj €EMHOIO XapaKTEpPHUCTUKOI KOJIEKTHB-
HUX TPYZOBHUX NPABOBiJHOCHH € NPaBOCYy0 €KTHI
BiZIIOBIJTHO [0 HOPM TPYZAOBOIr'0 IIpaBa YYaCHUKH,
sIKi nepe6GyBalOTh y peajibHOMY IPaBOBOMY 3B’SI3-
KY Ta B3aEMOJIIIOTh Mi>K CO0010, peasti3yrouu rauy-
3eBMU NPaBOBUH CTATyC, SKUM BU3HAYAETHCA BiJ-
MOBiJTHUM PEXUMOM (TpPYy0-PaBOBHUM).

OTxe, TpyZoBa MNpaBOCyO’€EKTHICTb - Iie
KOMILJIEKC TMpaB, 000B’SA3KiB Ta CTyIeHs BiANmoBi-
JaJIbHOCTI YYaCHUKIB TPYLOBUX MPABOBiJHOCUH,
SIKUX BOHU HaOyBalOTh, BUPILIYIOYU IUTAHHS [IPO
HaOyTTS KOHKPETHOI poJii B TaKUX MpPaBOBi/[HO-
CHMHax LUIJIAXOM BTiJIeHHA HaZiJIeHOr0 OCHOBHUM
3aKOHOM KpaiHu npaBa Ha npauo. Tpyzosa npa-
BOCY0'EKTHICTh SIK KOMILJIEKC JeTepMiHOBaHUX



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

3aKOHO/IaBCTBOM ITpaB Ta 060B’A3KiB iCHYE 06’€K-
TUBHO, @ TOMY 0CO6U — YYaCHUKH TPYAOBUX Bif-
HOCHH HabyBawThb ii, mepebyBawo4iu B MOBHIil
00i3HAHOCTI CTOCOBHO MeX Ta 06cAriB Takoi
npaBocy6’eKTHOCTI. B ocHOBi TpymoBoi npaBocy-
0’€KTHOCTI JIEXXUTb 3JaTHICTb 10 Mparlli, 110 3y-
MOBJIIOETbCSI Pi3UYHUMU Ta PO3YMOBUMU 37i6-
HoCTAMU. Tak, 3JaTHICTb BUKOHYBaTH IE€BHY
po6oTy MOXKe OYTH OOMEXKEHOI0 BiKOM, CTaHOM
3/10pPOB’sl, iIHKOJIK HaBIiThb CTATTIO.

TpynoBe npaBo Ma€e 3Ha4HUM CTYNiHb Aude-
peHnjianii y NpaBOBOMY peryJ/Il0OBaHHI TPYyJOBHUX
BiJIHOCHUH 3aJIe}KHO BiJi yMOB BUPOGHMIITBA, KJIi-
MaTHUYHUX YMOB, Cy0'€KTHUX O3HAK i COlliaJIbHUX
rpyn npaniBHukiB (CkakyH, 2000, c. 87-88). 3a-
CcTocyBaHHA JAudepeHlifioBaHoro mniaxony [no
pery/roBaHHA TPYZOBUX BiTHOCHMH INpaLliBHUKIB
aBianifiHoro nepcoHany B cucteMi MiHicTepcTBa
BHYTPIIIHIX cnpaB YKpalHU € 3aKOHOMIpHHUM Ta
06yMOBJIEeHHUM crelndikoro i 3MicToM npodeciii-
HOl AiszIbHOCTI, NOB’I3aHO{ 3 06CIYrOByBaHHAM
Jokepesa migBuileHol He6Ge3MeKH, 0COOJIUBUM
pexruMoM po60TH B aBiauiiiHil cdepi, mocTasie-
HUMM 3aBJaHHAMU Ta POJUIIO aBialil B eKOHOMIL
Ta 060POHO3/aTHOCTI KpaiHU B 1[iJIOMY.

0. 0. Yymak (2020) 3a3Hayag, 110 0CoBJIUBICTb
peryJitoBaHHS PaBOBOT0 CTAaHOBUILA aBialliiHOTO
NepCOoHaJIy, 10 BXOJUTD 10 CKJIaAy eKillaXKy NOBi-
TPSHOTO Cy/HA, OOYMOBJIIOETbCS HASIBHICTIO
HOpM, 4Ki peryJjiloTh Jid/JbHICTb eKinaxy i €
OJ\HI€EI0 3i CKJIAJOBUX IHCTUTYTY MOBITPSAHOTO
npaBa. TepMiH «aBiallilHUK epCOHAI» OXOIJIIOE
NeBHI KaTeropii mpaliBHUKIB aBialil, TpyAoBa
JiSTBHICTb SIKUX TOB’s13aHa 3i 3[4iCHEHHSIM JILOT-
HOI eKcruyaTauii, TeXHIYHUM 06CIYrOBYBaHHSM,
OpraHisali€l0 MOBITPAHOIO PyXy TOLLO, TOMY €
L[JIKOM JIOTIYHUM 3aTBepJKeHHS IHCTPYKILil, AKa
perJjiaMeHTy€e BUMOTH JI0 Kjaacudikamii aBiarini-
HOT'0 IIeEpCOHaJy Aiep>kaBHoI aBiallil Ykpainul.

ABianiiHUNM mepcoHa/ CKJIAAAEThCS 3 0Cib,
sKi: a) mpoHLLIM creljaibHy, npodeciiHy migro-
TOBKY; 6) MalOTh Bi/[IOBiJIHE CBiIOLITBO; B) 3/il-
CHIOIOTb JIbLOTHY €KCILIyaTallilo; I') 3AiHCHIOITD
TexHiuHe O06CIYroBYBaHHS MNOBITPSHUX CY/IEH;
) 37iACHIOIOTh OpraHi3aiiifo MoOBiTPSHOTO PYXY;
) 3AIMCHIOITh TEXHIUHY eKCILIyaTalilo Ha3eM-
HUX 3ac06iB 3B’13Ky, HaBiraliii Ta crocrepexeHHsl.
Oco06a, sika HaJIEXKUTh [J10 aBialliiiHOro nepcoHaly,
Ma€e BiamnoBizaTu kBasidikaniiHuM BUMoOram 3a
npodeciiHOK 03HAKO10, CTAaHOM 3JI0pPOB’S Ta Ma-

1 [HcTpykuis npo kiacudikaliio asialiltHoro
MepCcoHaJly JiepKaBHoOI aBiawil Ykpainu : 3aTB. Haka-
3oM MO Ykpainu Biz 05.01.2015 Ne 3 // B/l «3ako-
HO/AaBCTBO YKpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/z0079-15 (zaTa 3Be-
pHeHHs: 17.01.2023).
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THU HaJIeX}KHUM YUHOM odopMJ/ieHe CBiIOLTBO 3ri-
JIHO 3 aBial[iiHUMHU NTpaBUJIaMU YKpaiHU 2,

KoHBeH1jis Tpo Mi>XHAapOJHY LIMBIJIbHY aBia-
uito 1944 poky? aBianiiHU{ nepcoHan po3mnofi-
JISIE HA [ABi IPYIU 3aJIEKHO BiJl TOTO, Y MOJBOTI YU
Ha 3eMJli IpaliBHUK BUKOHYE CBoOi mpodeciiiHi
060B’sI3KU.

KBasidikariiHi xapakTepuCTUKH, Bi/[IOBij-
Hi BUMOTH, sIKi 060B’I3KOBO BUCYBalOThC A0 pi-
BHS1 mnpodeciiHUX 3HaHb, Bi/MOBiAHOI OCBiTH,
cTaxy npodeciiiHol AisIIbHOCTI, BCTaHOBJIIOIOThb-
C JIOK&JIbHUM HOPMaTHBHUM aKTOM BiJNOBij-
Horo MiHicTepcTBa“.

TpyoBi BiIHOCMHM Ta COLjjaJIbHUNM 3aXUCT
aBialliiHOTO TepCOHa/ly peryJarlThCA 3aKOHO-
JaBCTBOM YKpalHM IO Ipallo, coljiajbHe CTpa-
XyBaHHA 1 Jilep>KaBHY JOINOMOIY, iHIIMMH aKTaMu
3aKOHO/,AaBCTBa YKpaiHH, rasy3eBol0 yroAo0 MiX
L[eHTPaJIJbHUM OpPraHOM BUKOHAaB4YOl BJIaJY B ra-
JIy3i TpaHcnopTy i mpodcnikaMyu NpauliBHUKIB
UUBLIBHOL aBialil YKpaiHY, KOJIEKTUBHUMHU J0-
roBOpaMHu minprueMcTB. OCOBJUBOCTI YMOB Mpali,
CoLja/IbHO-NIOGYTOBOTrO, KUTJIOBOTO 3abe3NeyeH-
Hfl, pEXXUMY PO60YOro yacy, 4acy BiZiTIOYMHKY OK-
peMux KaTeropii aBiallilHOro NepcoHaay BCTa-
HOBJIIOIOTBCS 3aKOHOJABCTBOM 3 YpaxXyBaHHAM
MDDKHAapOJHUX BUMOI Ta peKOMeHJalii M[o/0
6e3nMeYyHUX YMOB Mpalli Ta 0COGJIMBHUX YMOB COIli-
QJIbHOTO 3aXUCTy OKPEMUX KaTeropid apialliiiHO-
ro epcoHasys.

Oco61MBOCTi paBOBOro peryJiloBaHHSA IpPoO-
deciiiHOl MiArOTOBKM Ta BUKOHAHHS TPYAOBUX
$yHKLIN aBialiiHOro nepcoHasly 3HAMIIJIA CBOE

2 [loBiTpsiHUM KOoZleKC YKpaiHU : 3aKOH YKpaiHU
Bix 19.05.2011 Ne 3393-VI // B]] «3aK0HOAaBCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/3393-17 (mata 3BepHeHHS:
17.01.2023).

3 KoHBeHLid Ipo MiXXHApOJHY LMBIIBHY aBia-
uiro 1944 : Big 07.12.1944 // B/| «3aK0OHOAABCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/995_038 (maTta 3BepHeHHS:
17.01.2023).

4 JloBimiHMK KBasmidikallilHUX XapaKTepHCTHK
npodeciii mpauiBHUKIB. Bunyck 68 «ABianiiiHuii
TpaHcnopT». I[Ipodecii kepiBHMKIB, mpodecioHaTiB,
¢daxiBLiB, TEXHIYHUX CJAYKOOBLIB Ta POOITHHUKIB :
3arB. Hakazom M-Ba TpaHcnopty VYkpaiHu Bij
17.07.2002 Ne 488 // B]| «3akoHoJjaBcTBO YKpai-
HU» / BP VYkpainu. URL: https://zakon.rada.gov.
ua/rada/show/va488361-02 (mata 3BepHEHHS:
17.01.2023).

5 [loBiTpsAHUM KoJleKC YKpaiHH : 3aKOH YKpaiHu
Bix 19.05.2011 Ne 3393-VI // B/] «3aK0HOAaBCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/3393-17 (mata 3BepHEHHS:
17.01.2023).
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3aKpilmieHHs BXKe Mif yac JONycKy A0 poboTH Ta
B iHIIMX cdepax TPYLOBUX NPaBOBIJHOCHH, 30K-
peMa lLie CTOCYETbCS TaKUX iHCTUTYTIB, sIK po6o-
YW yac i yac BinounHky. Bignosigno fo IpaBua
BU3HAYEHHS po60OYOro 4acy Ta 4acy BiATIOYMHKY
eKilaXKiB MOBITPSAHUX CyJleH LUBLJIbHOI aBiawii
Ykpainu po6ouuii yac - 1e 4yac, IpoTAroM siKoro
eKinax MOBITPSIHOTO CyZHA 3000B’sI3aHUN BUKO-
HyBaTU po6GOTY, BU3HAueHy TPYZOBUM J0r0BO-
pOM i npaBu/IaMK BHYTpPILIHBOI'O TPYZLOBOTO pPO-
3nopsaaxyl.

BikoBi 06MeXeHHSI, SIKi BUCYBalOTbCS [Jis
4YIEeHIB eKilaxy, TaKOX BIUIMBAOThb Ha JOIYCK
OCTaHHIX JI0 BUKOHaHHSA MpodeciiHUX 060B’sI3-
KiB. ABiallilHMMU paBUiaMu YKpaiHu «TexHivyHi
BUMOI'M Ta aJMiHiCTpaTUBHI mpoueaypyu [Jd
JIbOTHUX eKillaXiB JUBIJIbHOI aBialii» g OTpH-
MaHHA BiZIIOBiIHOI TPYA0-IIPaBOBOi XapaKTepHUC-
TUKHU y 3JiACHEHHI Ais/IbHOCTI B aBiauiiHii ramysi
BU3HayeHi Taki BIKOBI rpajauii: BiK KypcaHTa-
MiJIOTa Ha Yac Meplioro caMoCTiHOTO MOJILOTY —
16 pokiB; MiHIMaJlbHUU BiK 3asiBHUKIB Ha OTpU-
MaHHf CBiZloLTBa IMPUBATHOIO IiJioTa JIiTAKiB
abo BepTOJILOTIB — He MeHlIe 17 pokiB; MiHiMa-
JIbHUU BiK 3afiBHUKIB Ha OTPUMaHHS CBiJOLTBa
KOMepLiMHOro MiJIoTa JiTakiB abo BepTOJbOTIB —
He MeHIle 18 pokiB. BepxHs BikoBa Mexa, 10 IKOI
ocoba MoXKe BUKOHyBaTH (PyHKIII 3 aBiallilHUM
HanpsMoM, BctaHoBJ/ieHa [loBITpssHUM KoZeKcoM
Ykpainu: mizoty koMepiiiiHoi aBiawii f03BoJISI-
€ThCS BUKOHYBaTH QYHKIII KOMaHAHpa NOBITps-
HOr0 CyJAHa MiJi Yac 3/iliCHEeHHS MOJIbOTIB 0 Jl0-
cirHeHHss HUM 60 pokiB; 65 pokiB - KL
MOJIbOTU BUKOHYIOTBCA y CKJIaZl eKinaxky Ha Io-
BiTpsiHOMY cyZAHi, cepTudikoBaHOMY [JisI BHKO-
HaHHS MOJILOTIB GiJIbLI IK OAHUM IIJIOTOM, i ApY-
Tl nmijloT Mae MeHII Hix 60 pokiB; mijioTy
KoMepIiHHoI aBialil, iKuil BUKOHY€E PyHKUII ApY-
roro mizoTa, [03BOJIAETbCA BUKOHYBaTH CBOI
000B’I3KHM Mij, Yac 3[iHCHEeHHS IOJILOTIB JI0 J0-
CATHEHHA 65 poKiB2.

1 [Ipo 3aTrBepkeHHs [IpaBu/ BU3HAYEHHS PO-
00Y0TO Yacy Ta 4acy BiJITOYMHKY eKillaXKiB MOBiT-
pAHUX CyJeH LMBLIbHOI aBianil Ykpainu : Hakas
M-Ba TpaHcnopty Ykpainu Big 02.04.2002 Ne 219 //
B/l «3akoHoAaBcTBO Ykpainu» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/z0390-02
(naTa 3BepHeHHs: 17.01.2023).

2 Tlpo 3aTBep/KeHHA ABiallilHUX NpaBUJ YK-
paiHu «TexHi4HI BUMOrW Ta aJMiHICTPaTUBHI NpoO-
Lelypu 100 JIbOTHOI eKcIyaTalil B IMBiNbHIN
aBianii» : Hakas /lepx. aBianiiiHol ciy6u YkpaiHu
Bix 05.07.2018 Ne 682 // B/l «3akoHOJaBCTBO YK-
painn» / BP Ykpaimu. URL: https://zakon.rada.
gov.ua/laws/show/z1109-18 (maTa 3BepHEHHS:
17.01.2023).
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BukoHaHHs TpyAoBoi ¢yHKuii aBiariiHuM
NepcoHaJoM MOTpebye HAsIBHOCTI B MijsOTIiB pi3-
HUX THIIB NOBITPSHUX CyJeH, poboTa SKHUX
nepesabavae HeOOXiAHICTb BUKOPUCTAHHS pajio-
3B’I3Ky, CBiJIOI[TBA NPO BiJIMOBiIHKUH piBEHb BO-
JIOAIHHSA aHIJIIHCbKOIO abo0 iHIIOK MOBOMO, sIKa
niJJIra€ BUKOPUCTAHHIO MiJ Yac paJlio3B’si3Ky B
MOJIbOTI Y BU3HAYEHOMY IOBITPAHOMY IMPOCTOPI.
PiBeHb BOJIOZiHHSA iHO3EMHOI MOBOIO Ma€ CTa-
HOBUTH HeOOXiJHUH po6GOYMH piBeHb I0J0 BU-
KOPUCTAHHSl Ta BXXUBaHHA ¢$paszeoJiorii Ta MOBU
B LIIJIOMY.

TpynoBi ¢yHKIii aBianiiHOro nepcoHany B
cucteMi MiHicTepcTBa BHYTPILIHIX cipaB YKpai-
HU BCTAHOBJIIOIOTb B3a€EMHI IpaBa Ta 060B’I3KH
CTOPpIH B aBialliliHil raaysi.

TaymaueHHs1 TpyAoBoi QyHKLiI NpPONOHYE
B. A. llpyanukos (2020), Ha AYMKY SIKOIO BOHA €
npaBoBOI0 GOPMOI0, sIKa ONOCEPEAKOBYE BCi iHIIi
YMOBU 3MICTy TpYyZOBOrO IPaBOBiJHOIIEHHS,
TOOTO € MiAIPYHTAM J[AJsi BU3HAUEHHS IHLIUX
YMOB IIpalli KOHKpeTHOro npayiBHUKa. Jlociia-
HUK A. M. I0Omko (1999, c. 34) HaroJiouiye, 110
TPyZAOBY OYHKILIIO BapTO PO3IJISAJATU SIK CYKyI-
HICTb BCTaHOBJIEHUX yTrOJI0I0 CTOpPIH 3aBJaHb Ta
060B’s13KIB IIEBHOI CKJIAJHOCTi, 0OMeXeHUX MpPO-
deciero (cmeniasnbHicTIO), AOBiAHUKOM KBatidi-
KalilHUX XapaKTEPUCTUK YW iHLIIMM pO3CyA0M
cropin. Ha aywmky I1. /JI. llununenko (2003), npo-
decis, cnenianbHicTh, KBastidikallis - 11e Ti ocHo-
BHI apryMeHTH, AKUMU Ollepye MpaLiiBHUK IiJ
yac yKJIaJleHHd TPYyZO0BOro ZoroBopy, i caMe 3a-
BASKU iM BiH MOXe NpeTeH/JyBaTH Ha 3aHHSATTS
BiAnoBigHOI Mocagy 4u GyTH AONYyIIEHUH 10 BU-
KOHaHHSAl NeBHOI po6oTu. [Ipu upomy npodecis,
cneliasbHICTh, KBasidikalis He MOXKYTb JOBi/b-
HO TPaKTyBaTHUCS CTOPOHAMM IIiJ| 4ac yK/1aJeHHs
TpyAoBoro goroBopy. Lli mapameTpu Bigomi Ha-
nepeJi, BOHU 3acCBiJ4yIOTbCA CHeLia/IbHUMHU J0-
KyMeHTaMHU (JUIIJIOMaMHy, OCBi{YEHHAMH TOIL0)
i 3a B3a€EMHOIO 3roZj0I0 CTOPOHU 3MIHUTH iX He
cnpomoxHi. 0. €. KocTioueHnko (2018) cTtBepAxye,
10 «TpyZAoBa PYHKLiA — 1ie KOJI0 TPYAOBUX NpaB
Ta 000B’SI3KIB MpaIiBHUKA, IKi BCTaHOBJIIOIOTHCSA
Ha OCHOBi pojy TpyZoBoOi AisyibHOCTI, mpodecii,
crenjaJbHOCTI TOIIO, 3MICT, 06CAT Ta MOPSAA0K BU-
KOHaHHfl SKUX BH3HA4Ya€TbCAd CTOPOHAMH 4Yepe3
KBastidikalito npauiBHUKa B TPY0BOMY JI0rOBOpi
3 ypaxyBaHHAM JIOKaJIbHUX HOPMAaTUBHUX aKTiB
po60TO/aBIIA Ta AaKTiB COLia/IbHOT'O IAPTHEPCTBAY.

Oco6suBicTIO TpyoBoi GyHKII aBialiiHOrO
fepcoHasy cucteMd MiHicTepcTBa BHYTPILLIHIX
CIpaB € MoeJHAaHHS QYHKIIM KepyBaHHS HOBITpS-
HUM CyJHOM, HOro TeXHiYHOro 0GC/IyTrOBYBaHHS,
BUKOHAHHAl JMCIEeTYepCbKUX QYHKLIA 3 ynpas-
JIIHHA TNOBITPAHUM IPOCTOPOM TOLIO i3 MpaBo-
OXOpOHHOI0 YHKLi€W, ajpKe MPaBOOXOPOHHA
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JisiIbHICTb € 6araToacneKkTHOIo, Il CKJIaJlaHa CHC-
TeMa peasi3yeTbcl 3a 6araTbMa HallpsMaMy,
OJHMMH 3 AKHUX € AiJIbHICTb L0/I0 3aXUCTY Jep-
’kaBHOI (HauioHa/bHOI) 6e3neKH, Jep>KaBHOTO
KOp/ZLOHY Ta 0XOPOHH NPaBONOPSAAKY, BUSIBJIEHHH,
3anobiraHHg Ta po3CJilyBaHHs 3JI04MHIB. [Ipa-
BOOXOPOHHI OpraHy KpaiHU € KJIIOYOBHMH B CHUC-
TeMi opraHiB BUKOHaBYOl BJaJiM Ta € HEOOXiJ-
HOI0 YMOBOIO 3aXWUCTy KOHCTUTYLiHHOIO Jazy,
3abe3neyeHHs1 3aKOHHOCTI ¥ MpaBONOPAAKY, J10-
TPUMaHHs NpaB i cBOOGOJ JIIOJUHU Ta TPOMafs-
HMHA 1 OXOPOHM BHYTPIlIHbOI 6e3MeKu BiJ BHY-
TpilHix 3arpo3 (Makapuyk, 2020).

Oco6JiMBY yBary Ha peasisallilo IpaBOOXOPOH-
Hol ¢yHkii B rasnysi agianii 3Bepratots 10. I. ITu-
BoBap, 0. I. Ctopouyk Ta O. B. lupienko (2020),
AKI 3a3Ha4aloTh, L0 JJI NOTEHILiIHHO HOBUX BH-
JiB aBiauii Mae 6yTu cdopMoBaHUN Ta edeKTUB-
HO JiITH NPAaBOBUM peXXUM peaJisalii mpaBooxo-
POHHOI QYHKIIT AepiKaBH.

TpynoBa yHKIis npauiBHUKIB aBiariiiHoTO
nepcoHasly B cucteMmi MiHicTepcTBa BHYTpILIHIX
cnpaB YKpaiHU — Lie BCTaHOBJIEHUH KOMIIETEHT-
HHMMH Jlep>KaBHUMH OpraHaMu Ta yroZlol0 CTOPiH
TPYAOBOI'0 JOroBOpY INepesiK 3aBAaHb Ta 060-
B'A3KIB y rajysi aBialjii, 06yMOBJIeHUX BUKOPUC-
TaHHAM 06’€KTIB MiABUIIeHOI HeOe3NeKH, TEXHi-
YHUM OOGC/IyroByBaHHSIM aBialliiiHOI TexHiKH,
opraHizani€ro ynpaBJyiHHA IMOBITPSAHOTO PpYyXY,
CIPSIMOBAHUX Ha 3abe3MeyeHHs i 0XOpOHY Npas i
cBO6OJ, rpoMa/isiH, MiTPUMaHHsl 6e3NeKU Ta Io-
PAAKY B JeprkaBi, AKi NpaliiBHUK Ha MiAcTaBi
3HaHb (yMiHb) i npodeciliHol aBiauidHOi miAro-
TOBKHU [NIOBMHEH BUKOHYBATH BiZINOBIZIHO J10 CBOEI
crenianbHOCTi, KBasigikalii, mocagu (mpodecii).
Cneundika TpygoBoi ¢yHKIil MpaliBHUKIB aBia-
niiHoro mnepcoHany B cuctemi MiHicTepcTBa
BHYTPIIIHIX cllpaB YKpalHU BHUCBIT/IIOE OCHOBHY
MeTy AiIbHOCTI aBialliiiHOI ranysi, a yMOBH Ipa-
Ii TaKMX NMpaLiBHUKIB BKa3ylTb Ha Te, B AKUX
caMe yMOBax JJOCATAETHCA L MeTa.

CucreMa TpyZOBUX IIpaB, L0 CKJI3JAlOTh
NpaBOBUM CTaTyC NpaliBHHUKA, 3a06€3Me4yeThCs
TaK0>X HU3KOK IPUAUYHHUX rapaHTiil. Lle 3akpi-
IJIEHI B YUHHOMY 3aKOHOJABCTBI, MiXKHapoJHO-
NPaBOBHUX aKTaX i NOJIOXKeHHAX TPYL0BOrO J0T0-
BOPY YMOBH, 1[0 3a6e3Me4yyl0Tb BUKOHAHHSA iH-
IIOI0 CTOPOHOIO0 TPYZO0BUX NPaBOBiJHOCHUH CBOIX
060B’A3KIB Ta € MiJCTaBOIO AJ1 3aXUCTY NpaliB-
HUKOM CBOIX NOPYLIEHUX TPYLOBUX NIPaB Y CNOCi6
Ta ¢opMi, 110 He 3a60poHeHI 3aKOHOM. OCHOBHHU-
MU TapaHTiIMM MpaLiBHUKIB € TakKi, 1110 3a6e31e-
4yyl0Th: 1) BCTYNl y TpYZOBI MpaBOBiHOCHHUY;
2) Ge3nepelikoAHe 3JiMCHEHHS1 TPYAOBUX NpaB
rpPOMa/isiH Y TPY/AOBUX i MOB’sI3aHUX 3 HUMU IIpa-
BOBiJIHOCUHAX; 3) BiAHOBJIEHHSI NOPYILIEHUX TPY-
JOBUX IIpaB IpaniBHUKIB. TpymoBi ropuau4Hi
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rapaHTil 06’€JHYIOTbCS 3a IHCTUTYTaMU TPY0-
BOr0 IIpaBa, 30KpeMa rapaHTii, 1[0 CTOCYIOThCA
yKJIaZleHHsl, BAKOHaHHA Ta po3ipBaHHA TPyL0BO-
ro JI0TOBOpY, rapaHTii o040 BignycTok (OCHOB-
HUX, JOJaTKOBUX, HA HaBYaHH{, MO JOMJIAAY 3a
JUTHHOIO TOWIO), TapaHTil CTOCOBHO IHCTUTYTY
OIJIaTH Npali TOLLO.

BapTo 3a3HauuTH, 1110 Nepesiik rapaHTiil pe-
asizarii mpaBa Ha Npalji0 BCTAaHOBJIEHUN MiXKHa-
pofHUMU akTaMu. Hanpukiaz, 49K 3a3Hadae
B. JI. Koctiok (2011), KOHIeNTyaJbHOK PHUCOI0
EBporneiicbkoi conianbHOi xapTii (meperyssHyToi)
€ Te, 110 y Hi BU3HAYEHO SIK TPYJOBi mpaBa Ta
NPUHLMIHN IX TapaHTyBaHHsA, TaK i caMmi rapaHTil
3aificHeHHs TpyAoBux npas. Ha aymky M. O. Ilu-
»0Boi (2021), KifbKiCTb NMPaBOBUX rapaHTiH mo-
BUHHA OYTH JOCTATHbOO, ONTUMAJIbLHO, a caMi
3aco6u, crnocobu i yMOBU MalwTb OYTH peasibHU-
MH. ¥ [bOMY KOHTEKCTi MM MaEMO PO3yMIiTH, 110
He BCi IpaBOBi HOPMHU € IOPUAUYHHUMHU rapaHTis-
MU MpaB i cBOOOA rpoMajsiH, a JIUIIE Ti, o Mic-
TATh BU3HAYEHi 3aC00MU i crtoco6H, 3a JOMOMOT0I0
SIKUX JIOCSTa€ThCsl Ge3NepeliKoHe KOPUCTYBaH-
Hs OpaBaMM N BUKOHAaHHS OGOB’SI3KiB, 3aXUCT
npaB i cBo6O/ Ta Bi/JHOBJIEHHS Y BUNAJIKY IXHbO-
ro NOpyILIeHHH.

Ha aymky M. M. I'ypenko (1999, c. 70), rapas-
Til IpaB i cBO6GO/, JIIOJAUHU Ta rPpOMaJiTHUHA SB-
JISIIOTh COGOI0 CUCTEMY HOPM, IPUHIHUIIIB, YMOB i
BUMOT, SIKi y CYKYNHOCTi 3a6e3Me4yoTb AOTPU-
MaHHs NpaB, cBO60/, i 3akoHHUX iHTepeciB. Edek-
TUBHICTb LII€] CUCTEMMU 3aJIeXKUTDh BiJ, pisHOMaHI-
THUX (aKTOpiB, ajle OCHOBHUM cepeJ; HUX €
HaJIeXKHICTh BU3HAYEHUX €JIEMEHTIB [0 CUCTEMHU
dyHKI[iOHYBaHHSA JiepKaBHOI Baagu. /o HUX Bij-
HOCATB: HaJIeXHICTb OCHOBHOI'0 3aKOHY, [Jlisl IKOTO
He MOXKe 6yTH 3yNMHEeHa CaMOBiJIbHO; BUSHAHHS
Jlep>kaBHOI BJafu BuUXigHOIO Bif KoHcTuTymii,
3aKpinJieHHs Ha KOHCTUTYLIMHOMY piBHi OCHOB-
HUX MpaB i cBO6OJ JIIOJUHU Ta TIPOMaJsTHUHA;
HasABHICTb He3asIeXHOoiI cyfoBoi Baagu. CucreMa
rapaHTi mpaB i cB060/1 JIIOJUHU BKJIIOYAE B cebe
3acajy IK eKOHOMIYHOrI'0o, TaK i coljiaJlbHOro Ta
MPaBOBOT0 XapaKTepy, sIKi HeoOXi/[Hi JJis peaJti-
3anii mpaB i cBo6OJ Ta MeXaHi3My IX 3aXHUCTYy.
0. ®. CkakyH (2000, c. 187), HanpukIaj, BUALISE
colliaJIbHO-eKOHOMIYHI, MOJIITUYHIi, i7e0JI0oTi4Hi
(ZyxOoBHO-MOpaJIbHI) Ta OpUAYHI rapaHTil.

['apanTii y Tpyi0BOMY IpaBi — Lie nepezbaveHi
MPaBOBUMH HOPMaMM NpaBUJIA, AKi rapaHTYHOThb
nmpaBa oci6 y mpolleci BUHUKHEHHS, iCHyBaHHS,
3MIiHU Ta NPUIIMHEHHS TPYZOBUX PaBOBIAHOCHH.
IOpuauyHi rapaHTii — 1le BCTaHOBJIEHUU JepKa-
BOIO NIOPAZOK AifJILHOCTI JepKaBHUX OpraHiB Ta
YCTAaHOB, TPOMaZICbKUX OpraHisaliif, crnpsMoBa-
HUH Ha MNoMepemXeHHs Ta NPUIMHEHHS MNOCS-
raHb Ha IpaBa I'POMa/isiH, Ha BiJIHOBJIEHHS LIUX
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IpaB i 3ajJy4yeHHA OO BiANOBIJaJIbHOCTI 3a ix
nopyueHHs (Jo6piorsio, 2020). Came 3a gonomo-
rol IOPUAWYHUX rapaHTil, IPaBOBUX Ta OpraHi-
3aliliHO-MTPaBOBUX 3ac06iB i cr10CO6iB JOCATAETHCS
HaJIeXKHa peaJiizalisg MpaB Ta BifOBiHe BUKO-
HaHHSA M0CaZI0BUX i PYHKIIOHATIBHUX 060B’SI3KiB.

Jns nmpaniBHUKIB aBialjiiHOro MepcoHally B
cvucreMi MiHicTepcTBa BHYTPpILIHIX clipaB Ykpai-
HU BCTAQHOBJIIOIOTHLCS rapaHTii po6oyoro yacy Ta
4yacy BIiJIIOYMHKY, TPUBAIICTb AKHUX BCTaHOBJIIO-
€TbCs BiZINOBiIHO /10 BUMOT YUHHOTO 3aKOHO/1aB-
cTtBa. Tako [0 rapaHTill HajexaTh CoLia/bHi
rapaHTil JiepKaBH, fKi nepef6adaloTb HaJAHHSA
HaWBaXkJIMBIMKX 6J1ar i mocayr. OcobyivBe Micle
cepeji rapaHTil aBial[illHOT0 MepcoHaly B CUCTe-
Mi MiHicTepcTBa BHYTpIlLIHIX ClIpaB YKpaiHU Mo-
CiJla€ 3arajibHOOGOB’sI3KOBE COLliaJIbHe Jiep>KaBHe
CTpaxyBaHHs{, K€ MOXXHAa BU3HAUYUTH fIK LIJTiCHY
CUCTEeMY TpaB, 0OOB’SI3KiB i rapaHTiii, BOHO Ie-
penbavyae CTpaxOBUM 3aXUCT BiJi HACTAHHSI pi3-
HOMaHITHUX COL{ia/IbHUX PU3UKIB: BTpaTa Ipale-
3[aTHOCTI 4yepe3 XBOpo6y, HeLlAaCHUH BUMNAJOK,
BTpaTa po6OTH TOLIO.

Jep:kaBa, BpaxOBYIOUM CUTYyallil0 B KpaiHi y
3B’I3Ky 3 yBeJeHHSIM BOEHHOIO CTaHy, Hajaja
rapaHTil posryisi/iyBaHiii kateropii mpauiBHUKIB
1010 MOXXJIMBOCTI NepeTHUHAaHHA KOpAoOHY. Tak,
Kab6iner MinicTpiB Ykpainu I[locTtaHoBOIO Bij
4 >xoBTHA 2022 p. N2 1148 nonoBHuB [IpaBuia
NepeTHHAHHA [Jlep>KaBHOI'O0 KOpJOHY TIpoMajd-
HaMHM YKpaiHU? MyHKTOM 2-13, SKUM J03BOJIMB
niJ, 4ac BOEHHOI'O CTaHy NPOIYyCKaTH 4yepes Jep-
>)KaBHUH KOpJOH TpOMaZifsiH YKpaiHU 40JIOBivOl
craTi BikoM Bif 18 o 60 pokiB, 0 HajieXaThb 10
aBialifiHOTO MepcoHasNy, € JAep>KaBHUMU iHCIEK-
TOpaMH 3 aBialliiHoOro HarJssgJy a6o oco6amu,
YIOBHOBaXEHUMH Ha INpOBeJEHHA IepeBipoK
JepxaBiaciay6y, npauiBHUKaMu /JlepkaBHOTO
aBialliiHOTO MiNPUEMCTBA «YKpaiHa», AKILO BO-
HU NPAMYIOTb AJ151 po60TH (BUKOHAHHSA CJ1y>K00-
BHUX 00OB’sI3KIB) 32 KOPJOHOM ab0 TpeHaXepHOI
NiIFOTOBKU. Y CBOIO Yepry, 3HayHa YaCcTUHA aBia-
iHHUX NpaliBHUKIB (MiJIOTH, iHXKeHepH, MexaHi-

1 [Ipo BHeceHHs 3MiHU 0 [IpaBus nepeTuHaH-
Hfl JIep>KaBHOI'0 KOPJOHY rpoMafisHaMU YKpaiHH :
[loctranoBa KabiHety MinicTpiB Yxkpainu Big
04.10.2022 Ne 1148 // B/l «3akoHOZAaBCTBO YKpai-
Hu» / BP VYkpainu. URL: https://zakon.rada.gov.
ua/laws/show/1148-2022-n1 (gaTa 3BepHEHHS:
17.01.2023).

Z [Ipo saTtBepyxeHHA [IpaBuJ NepeTHUHaHHA
Jep>KaBHOr'0 KOPAOHY rpoMajgiHaMu YKpainu : Ilo-
ctaHoBa KabiHeTy MinicTpiB VYkpainu Bif
27.01.1995 Ne 57 // B/l «3akoHOAABCTBO YKpaiHu» /
BP VYkpainu. URL: https://zakon.rada.gov.ua/
laws/show/57-95-11 (gata 3BepHenHs: 17.01.2023).
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KU Ta iH.) ZJ06pOBiJIbHO BUSIBUJIM GaXKaHHSA 3a-
6e3neyyBaTy QYHKIIOHYBaHHS BiliCbKOBOI aBia-
uii Ha npodeciiiHoMy piBHI, L0 HaA3BHUYANHO
BQXKJIMBO IiJ 4ac Ail BOEHHOTO CTaHy.

l'apaHTi€to 3/1ificCHeHHS TPY/I0BUX NPaB € CU-
cTeMa 3aco6iB, CIloco6iB i yMOB, SKi BCTaHOBJIIO-
I0ThCS JlepKaBolo abo yrojorw CTOpiH, 3a Jomno-
MOIOK0 fIKMX CTOPOHM NpaBOBiJHOCUH MOXYTb
OXOPOHATH, 3aXUILATH Ta BIJHOBUTH CBOE NOPY-
nieHe npaso. ['apaHTii BUKOHYIOTb POJIb TOI'O Ha-
JiMHOro MicTKa, IKUM 3ab6e3nedye HeOOXiHUM B
OCHOBax NpPaBOBOr0 CTATyCy 0co6U IepexiJ, Bif
3araJIbHOTO [0 OKPEMOTO, BiJi IPOroJIOLIEHOI B
3aKOHi MOXXJIMBOCTI /10 AikicHOCTi. ['apaHTii Bkpait
HeoOXi/IHI Ta BOXKJIUBI fIK /11 MPAaBOBOIO CTaTyCy
B LJIJIOMY, TaK i [/l KOXKHOI'O HOT0 eJleMeHTa.

BUCHOBKHWU. [IpoBeneHe HaMu A0C/TiKEHHSA
Jla€e 3MOry Ha3BaTU OCOGJMBOCTI TPYyAO-IpaBo-
BOTO CTaTyCy aBialliiHOTO NmepcoHasly B CUCTeMi
MiHicTepcTBa BHYTPIIIHIX clipaB YKpaiHu:

1) BUKOHaAHHA TPyA0Boi QyHKIIi TOB'sA3aHe 3
eKCITyaTalli€lo JiKepesl MiJBUIIEHOI HebGe3NeKu
(pi3HUX THNIB NOBITPAHUX CYyJIeH), HANPY>KEHUM
XapaKTepoM po60TH, MiJBUILEHUM piBHEM IICU-
X0eMOLifHOTO HaBaHTaXX€HHs, O0O6YMOBJIEHOTO
BUKOHAHHSAM CJIY>X60BUX OOOB’I3KIB Yy BaXKKHUX
Ta Heb6e3NeYHUX YMOBax Npaui, pisSHOMaHITHUMU
30BHIIIHIMU yMOBaMy, 3a fKUX peaJi3yeTbCsd
Tpy/0Ba QYHKILis;

2) BinmoBiAHICTb KBaTipikal[iHHUM BUMOTaM
3a npodeciiHOIO 03HAKOIO, 1110 Nepefbayae omna-
HyBaHHS 3HaHb B aBiallilHiN ranysi, IpaKTUYHY
MiATOTOBJIEHICTE 1 HaTPEHOBAHICTH JILOTHOIO
CKJIaJly, 0COBJIMBI BUMOTH [JI0 BiKy 0COGH Ta BOJIO-
JIHHSI Ha HaJIE)XHOMY PiBHI iIHO3eMHOI0 MOBOIO;

3) 0060B’sA3KOBICTb cepTUdiKalii Ta AOMyCKy
aBialliiiHOTO MepcoHay A0 aBialliliHOI AislJIbHOCTI
3riAHO 3 ABiallilHUMU MpaBUJIaMH YKpaiHH, HasiB-
HICTb HaJIEXKHUM YUHOM 0QOPMJIEHOTO CBiJIOLITBA;

4) aBialiiHUM NepcoHas, SKUH BUKOHYE CJIy-
»KOOBI 3aB/JaHHA 3 MiJIOTYBaHHS MOBITPSIHOTO CY/[I-
Ha, MOBHMHEH MAaTH BiJNOBIAHWM CTaH 3J0pPOB’f,
SIKUW MOTPi6HO NepioAUYHO MiTBEPKyBaTH;

5) Bpery/itoBaHHSl MUTaHHS TPYJ0BOr0 CTa-
TyCy aBialliilHOro nmepcoHasy sIK 3araJlbHUMH HO-
pMamu TpyaoBoro npasa (K3nll Ykpainu), Tak i
cnenjasbHUMU (IToBITPSIHUM KoJleKcOM YKpaiHy,
YUCJIeHHMMH aBiallilHUMU IpaBUJIaMHU);

6) BUKOHAHHSI INPaBOOXOPOHHOI  QYHKIII
aBianiiHUM nepcoHasoM y cucteMi MiHicTepcTBa
BHYTpIIIHIX cripaB YkpaiHu, ToMy 1[0 ix npocde-
CiliHi 3aBZJaHHS1 HEPO3PUBHO IOB’sA3aHi 3 HAJI3BU-
YalHO BaXKJMBHUMM [ JiepXKaBu IHTepecaMH
1010 3aXUCTy NPaBONOPSAKY i 6e3neKkd B Aep-
»KaBl Ta CyCHiJIbCTBI;

7) ocob/iMBa perJiaMeHTallisi po604y0Tro 4acy,
yacy BiANOYMHKY, BiJiNOBiAa/ibHOCTI, rapaHTi,
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SKi CIIPUSIIOTh YCTAHOBJIEHHIO CTabiILHOCTI TPYy-
JOBUX BiITHOCHH.

BpaxoByro4u Bak/MBe 3HAuYeHHS aBialliiHOI
JisIJIbHOCTI B Halli# AiepkaBi, CKJIaHICTb po6OTH,
HETUINOBUM XapaKTep TPYAOBUX BiIHOCUH Y Lii
cdepi, HU3KY iHIIMX 0COBJIMBOCTEH, IKi BU3Ha4a-
I0Tb Ccrneuudiky TpyZo-NIpaBOBOro CTaTycy, BBa-
»KaeMo, 1110 MiZIGip MmepcoHany Mae 3/iMCHIOBATHCA
peTesbHO Ta BiANIOBiJa/ILHO.

Tpyzro-npaBoBUl cTaTyC aBialjiiHOTO Iep-
CoHaly B cucteMi MinicTepcTBa BHYTpIlIHIX
cnpaB YkpaiHU € npaBoBoio GpopMolo, siKa onoce-

pelKOBY€E BCi YMOBH, NpaBa, 000B’I3KH, rapaHTii
ix peanizanii, mo Mae BifnoBiAHy cneuudiky, a
caMe BHKOHaHHS TPYZOBHX O6GOB'sI3KiB B aBia-
LiiHIiN chepi Ta peasnisalis npaBooxopoHHOI Gy-
HKIil, BIAMIOBIIHO [0 SIKUX TPYJOBe 3aKOHO/aB-
CTBO BCTAHOBJIKE CHeljia/IbHi HOPMHU.

[IpaBOBe peryt0BaHHA TPYZLO-NPaBOBOIO CTa-
TYCy aBialjiliHoro nepcoHasy B cucteMi MiHicTepc-
TBa BHYTpIUIHIX cripaB YKpaiHU NOTpebye CBOro
NOJIBILOrO NOCAIpKEeHHSI HAyKOBLSAMM B rajysi
TPYZOBOIO NpaBa Ta BIPOBaJpKeHHs BiJIOBIIHUX
37,00yTKiB HAa HOPMATHBHO-NIPAKTUYHOMY DiBHI.
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TPY/I0-TIPABOBO¥ CTATYC ABUALITMOHHOT'O MEPCOHAJIA B CHCTEME
MHUHUCTEPCTBA BHYTPEHHUX AEJ YKPAUHBI U ETO OCOGEHHOCTH
PaccMoTpeHO NOHATHE «TPY/10-TIPaBOBOM CTAaTyC aBUALIMOHHOIO lepcoHaJjia B cucTeMe MuHU-
CTEPCTBA BHYTPEHHUX [ieJ1 YKpParHbI», Ollpe/ie/ieHbl U 0XapaKTepHU30BaHbI ero 0COGEHHOCTH.
Ha ocHoBe aHasiM3a Hay4HBIX MbICJEH YYeHbIX HCCIe[0BaHbl TeOpeTUYECKHe MOJXO0MAbl K
OINpeJie/IEHUI0 MOHSATHUH «CTaTyC», «COLUAIBHBIA CTATyC», «IIPAaBOBOM CTATyC», «TpPYyLOBast
PaBOCYyOG'BEKTHOCTbY, 3JIEMEHTOB TPYL0-IPABOro cTaTyca paboTHUKA. Ha ocHOBe ucciesoBa-
HUSI HOpMAaTHBHBIX aKTOB IPOAHA/IN3UPOBaHbl TPe6OBaHUSA K CYyG'beKTaM aBUALlMOHHOIO Tep-
COHaJ/Ia, 0CO6EHHOCTAM NPOoPecCUOHAIBbHOM MOATIOTOBKH U BBINOJHEHUS TPYAOBLIX GYHKLUH
aBHALMOHHOTO nepcoHasa. O60CHOBAHO, YTO aBHALMOHHBINA NEPCOHAJ cucTeMbl MUHHCTEp-
CTBa BHYTPEHHHUX /ieJl BBIIOJIHSIET CPeU MPOYero NpaBooOXpPaHUTENbHY0 GYHKIUIO, HaZe/leH
0COOBIM TPYAO-IPABOBBIM CTATYCOM, KOTOPBIA perjaMeHTUPYeTCsl He TOJIbKO OOLUM 3aKO-
HOJIaTeJIbCTBOM, HO U ClleL{UaJIbHBIM.

Karuessle ci1oea: mpydosoe npago, asuayuoHHblll hepcoHas, npasosoli cmamyc, mpydogotl
cmamyc, mpydosas pyHKYyusi.
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LABOR AND LEGAL STATUS OF AVIATION PERSONNEL IN THE SYSTEM OF THE
MINISTRY OF INTERNAL AFFAIRS OF UKRAINE AND ITS PECULIARITIES

The relevance and necessity of analyzing and thoroughly researching the issue of legal regula-
tion of aviation personnel’s labor in the system of the Ministry of Internal Affairs of Ukraine is
due to the specific focus of aviation personnel’s labor activity, unlike other mass professions
and specialties, the use of sources of the increased danger, the strenuous nature of work, and
various external conditions under which the labor function is realized, as well as the availabil-
ity of proper health conditions defined by standards and requirements, mandatory certification
and admission of aviation personnel to activities in the aviation industry, the mandatory certi-
fication and admission of aviation personnel to activities in the aviation industry, and the per-
formance by aviation personnel, along with their professional duties, of a law enforcement
function aimed at ensuring and maintaining order in the State and society, and increasing the
country’s defense capability. Therefore, the solution of problems arising within the framework
of labor relations in the field of aviation is one of the important components of the analysis of
the labor and legal status of aviation personnel in the aviation component of the Ministry of In-
ternal Affairs system.

Based on the analysis of scientific views of scholars, it has been examined theoretical ap-
proaches to the definition of the concepts of “status”, “social status”, “legal status”, “labor legal
personality”, and elements of the employee’s labor and legal status; based on the analysis of
regulations, the author has examined the requirements for aviation personnel. It has been de-
termined the peculiarities of the labor and legal status of aviation personnel in the system of
the Ministry of Internal Affairs of Ukraine: aviation orientation of the labor function; compli-
ance with the qualification requirements on a professional basis, which involves mastering
knowledge in the aviation industry, practical preparedness and training of flight personnel,
special requirements regarding age, health status of a person, and proper knowledge of a for-
eign language; mandatory certification and admission of aviation personnel to aviation activi-
ties in accordance with the aviation rules of Ukraine, availability of a duly issued certificate;
regulation of the labor status of aviation personnel by both general and special rules; perfor-
mance of law enforcement functions by aviation personnel in the system of the Ministry of In-
ternal Affairs of Ukraine aimed at realization of the interests of the state extremely important
for the protection of law and order and security in the state and society; special regulation
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of working hours, rest periods, responsibilities, and guarantees that contribute to the stability
of labor relations. Considering the established features, it has beendefined the labor and legal
status of aviation personnel in the system of the Ministry of Internal Affairs of Ukraine.

Key words: labor law, aviation personnel, legal status, labor status, labor function.
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OCOBJIMBOCTI AIAJIBHOCTI HAIIOHAJIBHOTI'O ATEHTCTBA 3 IIMTAHDb

3AINOBITAHHA KOPYIIII BYMOBAX BOEHHOI'O CTAHY

B yMoBax BOEHHOIO CTaHy, He3BaXkal0YM Ha 4aCTKOBe THUMYacOBe NPU3YIUHEHHS OKpeMHX
¢yHk1il, HanioHasbHe areHTCTBO 3 MUMTaHb 3aM06iraHHsl KOpPyMIil He JiMile IPOJIOBXY€E BU-
KOHYBAaTH CBOI IOBHOBaXXKeHHs], a ¥ epepo3Mo/AiJIse pecypcH sl IOTped BOEHHOTO Yacy. Bpa-
XOBYIOYM BilCbKOBO-TIOJIITUYHY CUTYallilo, IKa 00yMOBUJIA 10SIBY HOBUX CYCHIJIbHUX BiJHOCUH
a6o 3MiHy BxKe iCHYI04HX (TlepeTHH KOPAOHY 40JI0BiKaMH IPU30BHOI0 BiKy B yMOBaX BOEHHOTO
CTaHy, Jif/NbHICTD 6/1aroAiiHuX i ryManiTapHUX GOH/ZIB TOILO0), 3MiCT MOBHOBAYKEHb areHTCT-
Ba MIEBHOIO Mipol0 TpaHCPOPMYBABCs, OJHAK CYTHICTh AisIIbHOCTI 3a/IMLINJIACS HE3MIHHOKO —
3abe3neyeHHs1 GOpPMyBaHHSI Ta peaJsisallil Aep>kaBHOI aHTUKOPYMUiHHOI moJiTUKY, dopMy-
BaHH#A NPaBUJI IONlepe/KeHHs KOpyMLil Ta MiBUILleHHSA NP030pOoCTi My6JIiYHOr0 CEKTOPA.
Kawwuosi cnoea: npasa HayioHasnbHo20 azeHmcmea 3 numaHs 3anobizaHHsl Kopynyii, nogHo-
sadceHHs1 HayioHabHO20 azeHmcmea 3 numaHb 3anobizavHs kopynyii, HayioHa1bHe azeHmem-
80 3 NUMAHb 3an06i2aHHs KOPYNyii, BOEHHULl CMaH.

OpuezinanbHa cmamms

BCTYIIL YkpaiHa po3TalloBaHa Ha €BpOIei-
CbKOMY KOHTHUHEHTI, i 3 reorpadidyHoi TOUKH 30py
Hallla KpaiHa € KpaiHoto eBponelcbkoro. Ha uuis-
Xy po306yJOBU Jep:KaBHOCTI YKpaiHa IparHe
(npsimye) o €BpomnM, OCHOBHMMM ILiHHOCTSIMU
LMBiJi3anil AKOI € TpoOMaJsHCbKe CyCIiJbCTBO,
coujiasbHa eKOHOMiKa, leMOKpaTis, mpaBa JIU-
HH, HYJIbOBA TOJIEPAHTHICTh 10 KOPYIIILil y BCIX I
dopmax Ta chepax nposiBy. TakuM UMHOM BEKTOP
IIJIAXy PO3BUTKY HAaIlOi JepXaBu Ha CbOTOJHI
TiCHO MOB’si3aHUI 3 €BpOiHTerpaiie€w. Y CBOIO
Yyepry, OAHUM 3 eTalliB NpoLecy BIPOBa/KeHHA
€BPOIENCHKMX HOPM B YKpaiHCbKe 3aKOHO/|aBCT-
BO € 3alIpOBa/PKEHHA Ta PO3BUTOK IHCTUTYTY aH-
TUKOPYMI[iHHOTO 3aKOHOJABCTBA y CUCTeMi 3a-
KOHO/IaBCTBA YKpalHU.

Kopynuiss € 6araToacneKTHUM SIBULIEM |
«HEBIZ'EMHOI0 YaCTHMHOI CYCIIJIBHOTO KUTTS
Oy/1b-AIKOi Iep>kaBU He3aJslexxkHo Bif ii reorpadiy-
HOTr'0 pO3TallyBaHHS, EKOHOMIYHOI'0O Ta MOJIITHY-
HOro piBHA PO3BUTKY. Ha BCix eTamax po3BUTKY
CYCIIIJIBCTBA | Zilep>KaBHOCTI KOpyILid icHyBasa Ta
icHye B Tux uu iHmmMx nposiBax (popmax). [lpu
LIbOMY He3aJIeXKHO BiJi BUly, XapaKTepy, CTyIeHs
LIbOT0 SIBUILIA, BOHO OZJHO3HAYHO € HEraTUBHUM, a

© Kanenivenko JI. 1., Ciunbko /I. B, 2023

TAaKOX TIE€K YU iHILIOK Mipor 3aBJa€ WIKOAU K
OKpeMHM IPaBOBUM BiJJHOCMHAM, TaK i CyCHiJIbCT-
By Ta JieprkaBi B 1iiomy» (Kaneniuenko, CIMHBKO,
2022a, c. 39). Ha cyyacHoMy eTari AepaBoTBO-
peHHs B YKpaiHi npo6sieMa 60poTbOU 3 KOPYIIIi-
€10 € OJIHIEI0 3 aKTyaJIbHUX | NeplIoYeproBUX.
Kopynuis B pi3Hux ii Bugax i ¢popmax (Tytko et
al, 2020, p. 168) HeraTHUBHO BILUIMBAa€E Ha BeChb
npolec NpPaBOBOrO PeryJloBaHHA, a OTXKe, Ti€l
YY IHIIO0K MipOl0 BIJIMBA€E HA BCi aCNEKTHU CyCIIi-
JIBHOT'O KUTTH — €KOHOMIKY, IIOJIITUKY, yIIpaBJIiH-
He. [loganbminii po3BUTOK YKpaiHM HEMOXKJIUBUU
6e3 edekTHBHOI NPOTUAIl KOpymnLil K HeraTHs-
HOMY COLia/IbHOMY fIBHIY, L0 IE€PEIIKO/KAE HO-
pMasibHOMY QYHKIIIOHYBaHHIO MOJIITUYHHUX, COLli-
a/IbHUX, EKOHOMIYHUX BiJHOCHH i rpoMaZiCbKOro
cycnizibcTBa Ta JiepkaBu 3arasioM (Podorozhnii
et al, 2020, p. 304). Came ToMy cbOro/iHi B Hallliii
JIepkaBi HasBHaA OQyHI[lOHAJbHO-OpraHi3aiiiHa
CTPYKTYpa cy0’€KTiB NpOTHUAIl Kopymuii. YkpaiHa
3 ypaxyBaHHSIM IIPOTPECUBHOrO CBITOBOIO JOCBI-
Jy ToJl0JIaHHS Ta 60pOoTHOU 3 Kopymuiew chop-
MyBaJ/la iIHHOBallilHi aHTUKOPYNLiNHI IHCTUTYLI,
30KkpeMa HarnioHasibHe aHTHKOpyMIiiHE G6IOpPO
Ykpainy, HanioHasibHe areHTCTBO 3 IUTaHb
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3anob6iranusa  kopynuii (IIluakapenko, 2016),
CrenjiasiizoBaHy aHTUKOPYILIMHY OPOKypaTypy,
HanionanbHe areHTCTBO YKpaiHM 3 NUTaHb BH-
ABJIEHHS], PO3ILIYKy Ta VIpaBJiHHA aKTHUBaMH,
oJlep>kaHUMU BiJl KOPYMNI[iIHHUX Ta iHIIMX 3JI049U-
HiB, /lep>kaBHe GIOPO PO3C/iAyBaHb, Buiyii aHTH-
kopynuitHu# cyn ([lapxomenko-Kyuesin, 2018,
c.123). ¥ cucteMi aHTHKOPYILIMHUX OpraHiB
LleHTpaJibHe Micle, Ha Hally AyMKy, nocigae Ha-
I[iOHa/IbHe areHTCTBO 3 MUTaHb 3aM06iraHHsA KO-
pynuii (zani - HA3K), sike € neHTpa/JbHUM opra-
HOM BUKOHABYO0I BJIaJU YKpaiHU 3i creniabHUM
cTarycowm, 110 3abe3neuye GpopMyBaHHSA Ta peaJli-
3aliito Jiep:kaBHOI aHTUKOPYIILiMHOI MOJITUKU SIK
y MUPHUH, TaK i y BOEHHUH 4ac.

[3 24 nmrotoro 2022 p. npaBoOBe, MOJIITUYHE,
€KOHOMIuHe, colliaJIbHe, KYyJIbTYpHE KUTTH HaIIOl
Jlep>kaBU 3MiHWJI0CA. |3 moOBHOMacuITabHUM BTO-
prHeHHAM pociiicbkoi ¢efepanili B YkpaiHny Me-
XaHi3M Halloi Jiep)kaBH B LIJIOMY Ta oKpeMi Horo
YacTUHU (eJleMeHTH) MOBUHHI 6yJH TpaHCchOop-
MyBaTHCSl, B eKCTpeMa/IbHUX, HaA3BUYaUHHUX
YyMOBaX BOEHHOIO CTaHy NPUCTOCOBYBAaTUCA [0
3abe3neyeHHs peasizanii 060poHH YKpaiHCbKOI
nepxaBu (Kanenivenko, CiauHbko, 20226). Hesa-
JIEXKHO BiJ riJIku BaajM, 0 AAKOI HaJieXKaTb, BU-
3Haya/IbHOK METOK BCiX JlepKaBHUX OpPraHiB
YKpainu cTaB 3aXUCT [ep>KaBHOTO CYBEpEHITeTY |
TepuTOpiasbHOI LisicHOCTI. [1g JocArHEHHA L€l
MeTH TPaHCPOPMYETbCS 3MICT JiSIBHOCTI BCiX
Jep:KaBHUX opraHiB, 30kpema HA3K.

META 1 3ABJAHHA JOC/IJZKEHHA. Y nin
HAyKOBIM CTAaTTi MU NIOCTaBUJIU cO6i 3a Memy BU-
3HAYUTHU Ta NpoaHasi3yBaTH OCHOBHiI 0C06JIMBO-
cTi gisgabHOocTi HanioHanbHOro areHTCTBA 3 IHU-
TaHb 3ano6iraHHsA Kopymnuii B yMOBaX BOEHHOTO
ctany. Jlna pocArHeHHs 1iei MeTH NMOTPiGHO BU-
pilIUTH Taki 3a80aHHs: MO-Nepllie, BU3HAYUTH Ta
npoaHasli3yBaTH 0cob6JuBOCTI AissibHocTi HA3K
Jl0 TIOYaTKy IOBHOMAcCLITAGHOTO BTOPTHEHHS
pociiicekoi degepauii B YkpaiHy; no-gpyre, BU-
3HAQYUTHU Ta IPOAHaJi3yBaTH 3MiHU B AiAJbHOCTI
HA3K, nos’3aHi 3 yBeJileHHIM BOEHHOI'O CTaHY;
no-TpeTe, cChOPMYJIIOBATH Bi/[ITOBiIHI BUCHOBKHU.

OrJid[ JITEPATYPHU. Ha cropiHkax ropu-
JUYHOI HayKOBOI JiiTepaTypd OKpeMi NUTaHHHA
npoTuAii kopynuii gocaimxysanu A. B. BopoBUK,
0.10. Bycos, O.I1. BacunbeBa, H.B.Bacuibesa,
b. M. Tosi0BkiH, B.M. Kupuuko, C. M. Knimoga,
M. B. KpaBuyk, O.l. Ilapxomenko-Kyuesin, I. €. Me-
3eHI1eBa, M. I. MenbHUK, M. B. PomaHoB, A. B. CaB-
yeHko, 0. B. Tepemyk, 1. 1. lukiB Ta in. BogHouac
NMTaHHA MpaBoBOro crarycy HanioHanbHOro
areHTCTBa 3 MUTaHb 3amnobiraHHsa Kopymuii B
yMOBaX BOEHHOTO CTaHy NOTPe6yOTh, Ha Hall
NOTJ/IAJ, AOJATKOBOTO CHEeLiaJIbHOIO JOC/ipKeH-
Hsl, pe3yJbTaTU SKOro, 3 OJAHOTO OGOKY, BHCBIT-
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JIATb «Cy4YacHi» 3HAHHS MPO OCOGJMBOCTI Aisl/Ib-
HOCTI [JbOTO0 JIep>KaBHOTO OpPraHy B YMOBAax BOEH-
HOTIO CTaHy, a 3 iHLIOro, CTaHYTh HiAIPYHTAM JJIs
NOJa/IbIIOTO BJOCKOHa/TeHHsl «(yHKLiOHAJbHO-
ro iHctutyty» HA3K.

METOA0JIOTIA AOC/MAXEHHA. Tloen-
HAaHHSA Cy4YaCHUX MeTOJiB HAayKOBOI'0 Mi3HaHHA
JO3BOJIMJIO IO-HOBOMY ILiJIICHO Ta 3MIiCTOBHO
OCMMCJIUTH OCHOBHi 0COOGJIMBOCTI JIiIILHOCTI
HA3K B yMoBax BoeHHOTO cTaHy. B ocHOBy aHasi-
3y ocobsinBocTelt aissbHocTi HA3K B yMoBax Bo-
€HHOIO CTaHy MM NokJaIu $iocopcbKUN MeTo[,
MaTepialiCTU4HOI [Aia/IeKTUKH, SIKUH J03BOJIMB
pO3KpUTHU crneludiky JOCIiAKyBaHOTO SIBUILA B
pi3HHUX acleKkTax NnpodaBy. Takoro poay niaxig o
po3yMiHHsI noBHOBaXkeHb i mpaB HA3K B3araJi Ta
B YMOBaX BOEHHOIO CTaHy 30KpeMa /[03BOJIUB
3’scyBaTH i mpoaHasidyBaTH 3MICT J0CJiIKyBa-
HOI'0 IIPaBOBOTO ABHIIA y KOr0 AWHaMIL|.

JJis1 1OCATHEHHS METH, MOCTaBJIEHOI y Wil
HAyKOBIiM CTaTTi, MM 3aCTOCYBa/iM TaKi 3arasb-
HOHAyKOBI MeTOJM: aHaJli3y Ta CUHTE3Y, KJacu-
¢ikauii, cHcTeMHHH, CXOKeHHS Biji abCTpPaKTHO-
ro 0 KOHKpeTHoro. MeTos aHasi3y /J03BOJIMB
BUOKPEMUTH OCHOBHI I'PYIY NpaB i NIOBHOBAXKEHb
HA3K, a Tako)X BH3HA4YUTH, SIK CHiBBiJHOCATbCS
NOHATTA «MpaBa HaljioHa/bHOTO areHTCcTBa 3 NU-
TaHb 3al06iraHHA KOpyIUii» Ta «IOBHOBAKEHHS
HarjioHa/1IbHOI'0 areHTCTBA 3 MMUTaHb 3a100iraHHA
Kopymnuii». 3a JONOMOrol MeTOAy CUHTe3y Oysa
CTBOpeHa €MHA IfijicHa Kiaacudikalis npae Ta
noBHoBaxxeHb HA3K 3anexxHo Bif chepu ix peauti-
3auii a6o ¢QyHKIIi], B Mexax SKOi BOHM 3/iHCHIO-
10TbcA. CUCTEMHUH MEeTOJ J]JaB MOXJIMBICTb NpO-
aHaJi3yBaTH OKpeMi BU/Y NPaB Ta NOBHOBAXKEHb
HaiioHa/ibHOTO areHTCTBA 3 NUTaHb 3amobiraH-
HA KOpynuii y MexXax BUOKPEMJIEHOTO KpUTepid
kiacuoikanii. Metos cXo/pKeHHsS Bifi abCTpaKT-
HOTO JI0 KOHKPETHOTO J03BOJIUB, CHOPMYJIIOBAB-
M BU3HAYEHHS TNOHATh «IpaBa HarioHasbHOTrO
areHTCTBa 3 NUTaHb 3amnobiraHHsA Kopymnuii» Ta
«IOBHOBa)keHHA HallioHa/JbHOrO areHTCTBa 3 MU-
TaHb 3aM06iraHHs KOpyMilii», epelTH 0 aHai3y
ix KOHKpeTHUX BU/iB. MeToa kiacudikalii 3actTo-
CyBaBCd y Ipoleci NoAiy NOHATH «npasa Hajo-
HaJIbHOTO areHTCTBA 3 MUTaHb 3aN06IraHHs KOpy-
M1ii», «I0BHOBaXKeHHs HallioHa/ibHOTO areHTCTBa
3 MUTaHb 3aM06iraHHsA KOPYIlii» Ha BUAU.

Cepen cnenjaJbHUX HAayKOBUX METOZIB BUKO-
PUCTOBYBAJIMCA CUCTEMHO-CTPYKTYPHHUH, IOPiBHSA-
JIbHO-NIPaBOBUH, JIOTiKO-IOPUAUYHHUH, JIOTiKO-Ce-
MaHTUYHUH. CUCTEMHO-CTPYKTYPHUI METOJ, 103-
BOJIUB JOCJHIAUTHU CYTHICTb IpaB i IOBHOBaXX€Hb
HA3K, ski icHytoTb y npaBoBiii cucteMi. [lopiBHs-
JIbHO-NIPaBOBUIM METOJ, J03BOJIUB MOPIBHATH II0-
HATTA «npaBa HarjioHasbHOTO areHTCTBa 3 NU-
TaHb 3aN06iraHHsl KOPYILii» Ta «1OBHOBAaXXEHHS
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HanjioHasnbHOro areHTCTBa 3 NMUTAHb 3anobiraH-
Hsl KOPYMNIii» i BU3HAYMTH IX 0CO6JIMBOCTI MiJ| Yyac
BOEHHOrO cTaHy. Jloriko-ceMaHTUYHUHA Ta JIOTi-
KO-IOPUAUYHUN MeTOAU J03BOJUIU CHOpMYIIIO-
BaTH OKPeMi BiJHOCHO caMOCTilHi rpynu npaB Ta
NMOBHOBaXkeHb HaljioHa/bHOTrO areHTCTBa 3 INU-
TaHb 3aM006iraHHs KOpymiii.

EMnipudHy 6a3y [JOC/aipKeHHsI CTaHOBJISTH
HayKoBi po6oTH BuyeHHUX-isocodiB, coliosioris,
MCUXO0JIOTIB, EKOHOMICTIB Ta npaBo3HaBIiB. Hop-
MaTHMBHOI0 OCHOBOIO NPOBeJEHHA J0CJipKeHHS
JJ1s1 IOCSAATHEHHS MOCTaBJ/IeHOl B Halllill HAyKOBil
CTaTTi MEeTHU € cliellia/IbHU HOPMaTHBHO-NIPaBO-
BUM aKT - 3akoH YkpaiHu «[lpo 3anobiraHHs
KOpynuii», AKUH MICTUTb Nepesik NnpaB i NOBHO-
BaxeHb HaljioHa/JbHOTO areHTCTBa 3 MUTaHb 3a-
nobira”HHs kopynuii. [Hpopmarniiiny 6a3y Hayko-
BOI CTaTTi MOCWJIKIOTbH AOBIAKOBI BHUJAHHS 3a
TEMOIO JOCTiIKEHHS.

PE3YJIbTATHU AJOC/IIKEHHA TA
JAUCKYCIA. B Ykpaini MaciiTabu KopymnijiiHUX
JlisiHb € KPUTUYHUMHU i HabyJM XapakTepy pea-
JIbHOI 3arpo3u HallioHaJ/IbHiM 6e3meli Ta KOHCTU-
TyuiiiHoMy Jagy. KopymnoBaHi BifJHOCUHU Bce
Gisbllle BUTICHSAIOTD MPaBOBi, MOpaJibHI BiJHOCH-
HU MiX JIFOJBMH, 3 aHOMaJIII IOCTYIIOBO NIepEeTBO-
pIOIOTbCS Ha HoOpMy noBefiHku (BacuibeBa,
2019). 3rigzHo 3 peHUTHHroM, OMy6JiKOBaHUM
Transparency International, Ykpaina nocizae 126
Micre i3 180 kpaiH 3a iHJeKCcOM CIPUMHATTS KOpY-
nuii 3a 2019 p. Taka craTucTUKa CBIAYUTH MPO
HepIlIoYeproByil NpiopUTeT 60POTHOU 3 KOPYILIED
B Hallii gepxxasi (Bondarenko et al., 2020, p. 407).

Ha BapTi BUsiBJIEHHSI Ta 3amo6iraHHs KOpyI-
[[iIHHUM MPaBOIOPYIIEHHSIM i MOB’I3aHUM 3 KOpY-
NIE0 PaBONOPYIIEHHAM CbOTOJHI «CTOITb» He
IIPOCTO HM3Ka CleLliaJIbHUX JiepP>KaBHUX OPraHiB, a
ix cucreMa, TO6TO B3aEMOY3ro/PKeHa CTPYKTYPHO
Ta QYHKILIOHAJbHO CYKYIHICTb CIelliaJiIbHUX Op-
TaHiB, KO>KeH 3 SIKUX Ma€ CBill 3aKOHO/IaBYO 3aKpi-
IJIEHWH NpaBoBUH cTaTtyc. HanjioHaibHe areHTCTBO
3 MUTaHb 3anobiraHHs Kopymuii ik LeHTpaibHUN
OpraH BHMKOHABYOl BJIaJH 3i CllelliaJIbHUM CTaTy-
COM, Ha BiZJ]MiHY BiJi Clleljia/IbHUX IPAaBOOXOPOHHUX
OpraHiB, SIKi BUSIBJISIIOTH i pO3C/IiIyI0Th KOPYNIIiMHI
IPaBOMNOPYILEHHS Ta MOB’f13aHi 3 KOpYyILi€ mpa-
BONOPYILIEHHS, 3ano6ira€ BYMHEHHIO OCTaHHIX.
3rigHo 3 moJsioKeHHAMU 3akoHy Ykpainu «IIpo
3anobiraHHg Kopymuii» HarjioHa/ibHe areHTCTBO
3 NMTaHb 3aM06iraHHsa KOpyHIil € 1[eHTPaJIbHUM
OpraHOM BHMKOHAaBYOl BJIaJW YKpaiHU 3i creliaib-
HUM CTaTycoM, IKHUM 3abe3nedye G¢opMyBaHHS Ta
peautizalio Jep>aBHOI aHTUKOPYNLiMHOI NOJiTH-
K4, GopMye mpaBuJia NonepemKeHHs Kopymnuii Ta
HiZIBUIIEHHS MPO30POCTi My6J1iYHOro cekTopyl.

1 [Ipo 3anobiraHHs Kopymuii : 3akoH YKpaiHu
Bifg 14.10.2014 Ne 1700-VII // Basa ganux (BJ)
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3BepHiMo yBary Ha Te, o HA3K € nepxas-
HUM OpPraHoM, a OTKe, M0T0 AiJIbHICTD, [K 1 BCiX
IHIIMX OpraHiB Jlep>KaBHOl BJIaJ{, PEryJIIETHCS
creliaJbHO-03BIIbHUM THUIIOM IIpaBOBOrO pe-
rymoBaHHsl (Kypakin, 2015; TapaxoBuu, 2010;
fAxossies, 2015).

[TonoxenHsa cratei 11 ta 12 3akoHy Ykpai-
HU «[Ipo 3anobiraHHs Kopynuii» BU3HA4YalOThb
IpaBa Ta NOBHOBaXeHHA HaljioHa/ibHOIO areHT-
CTBa 3 MNUTaHb 3amobiraHHs Kopymniil. AHasi3
3/100YTKIiB JAOKTPUHAJbHOI MPaBOBOi CBiJOMOCTI
y cdepi cnenianpHocti 12.00.01 «Teopis Ta icTo-
pid Zep>XaBH i MpaBa; icTOpid MOJIITUYHUX | Tpa-
BOBUX BUeHb», 3MicTy JediHinii «mpara Hario-
HaJIbHOTO areHTCTBAa 3 MHUTaHb 3anobiraHHs
KOpymuii», «10BHOBaXeHHA HanjonasbHoro are-
HTCTBa 3 IUTaHb 3an06iraHHsA Kopynuii» Aae nizc-
TaBU CTBEP/KYBATH Take. [lo-niepue, nid npasamu
HayioHanbHo20 azenmcmea 3 humaHb 3anobiea-
HA Kopynyil ciaifi po3yMiTU BUJ i Mipy MOXJIUBOI
NOBeAiHKMU Cy6’€KTa, 1110 3a06€3NeUyEThCS JeprKa-
Boto (Parxyzinos, 2018, c. 130). IHakIIe KaXKy4H,
npaBa HanjioHasibHOrO areHTCTBa 3 MUTaHb 3alo0-
6iraHHsa KOpymiii € Mipoto MOXKJ/IMBOI, O3BOJIEHOT
(Ha 3akoHoA@aBUYOMY piBHi) noBeinku HA3K. Ilo-
JAPyTe, NOBHOBANCEHHSI JEPXAaBHOTO OpraHy B
I0pU/JMYHIN HAYKOBIM JiTepaTypi BUSHAYAKOTh K
«CYKYIHICTb 3aKpillJIEHUX y 3aKOHi IpaB Ta 060-
B’sI3KiB, sIKi BCTAaHOBJIEHI JJIs BUKOHAHHS KOHKpe-
THOTO 3aB/aHHsl (HampsMy JissibHOCTI) Ta/abo
BUMHEHHS THUX Y IHIIUX Jill Y4 DPpUAHATTSA aAMi-
HICTPaTUBHUX (NPOIECYaJIbHUX TOILO) PillleHb»
(Maiiopos, 2020, c. 87). To6To hogHosaxceHHs1 Ha-
YiOHA/bHO20 azeHmMcmeda 3 NUMAaHb 3ano06i2aHHs
Kopynyii — 1le CyKyIHiCTb IpaB Ta 060B’s3kiB Ha-
[[iOHaJIbHOTO areHTCTBa 3 NUTaHb 3an006iraHHsA
KODYIILil, 3aKpillVIeHUX 32 HUM y BCTAHOBJIEHO-
My 3aKOHOJaBCTBOM MOPAAKY AJid 3[iMCHEHHA
NOKJIaleHUX Ha Hboro QyHKLiH i 3aBJaHb, 30K-
peMa 3abe3neyeHHs GOpMyBaHHS Ta peaJsizariil
JepkaBHOI aHTUKOPYNLiMHOI MOJTITUKU.

AHaniz 3MicTy Bulle3a3HaueHUX JAediHiLii
Jla€ MiJCTaBU CTBEPKYBATH, L0 BOHU CIIiBBIJ-
HOCATBCA K YacTHUHa Ta Uije. [IpaBa HanjioHasnb-
HOT'0 areHTCTBA 3 MUTaHb 3anobiraHHsa Kopymuil
€ OZIHUM 3 eJIeMEHTIB M0ro IOBHOBAXKEHD.

3 orzigfy Ha 3MICT NOHATh «npasa Harjiona-
JIHOT'O areHTCTBAa 3 MUTaHb 3a06iraHHs KOpyII-
1ii» Ta «MoBHOBaXkeHHs HaljioHa/ibHOrO areHTCT-
Ba 3 NUTaHb 3aMo06iraHHs KOpymnuil» 3BepHEMOCs
Jl0 aHasli3y MoJioXkeHb 3akoHy Ykpainu «Ilpo 3a-
nob6ira”HHs Kopymuii». 3akoHoAaBenb y cT. 11 3a-
3HQUYEeHOT0 3aKOHY 3aKpiIIIOE IOBHOBAXKEHHS

«3aKoHOAaBCTBO YKpainu» / BepxoBHa Paga (BP)
Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/1700-18 (nata 3BepHeHHs: 16.01.2023).
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HaljioHasnbHOro areHTCTBa 3 NUTaHb 3amnobiraH-
H4 Kopynuil, y cT. 12 - Horo npasa.

AHaui3 moJioxeHb CT. 11 3a3Ha4eHOTo0 3aKo-
HOJZIaBYOI'0 aKTa JA€ MiICTaBy CTBEP/KYBATH, 1110
3aKOHO/IaBellb TEBHOIO MipOI0 «TpaHCPOPMYBaB»
3MICT NOHSTTS «IOBHOBAaXXeHHs», i IijJ MOBHOBA-
»KeHHsAMH HanioHasibHOro areHTCTBa 3 NHUTaHb
3anobiraHHs KOpyIlii, 3 0JHOr0 60Ky, MU MaEMO
niZicTaByu po3yMiTH Moro 060B’sI3KH, TOGTO Mipy
HeoOXiZiHOI MoBeJliHKY, a 3 iHIIoro, - i mpana, i
060B’I3KM LIbOr'0 Jep>KaBHOr0 opraHy. A npaBsa
JJIS1 Iep>KaBHOTO OpraHy 3a eBHUX YMOB BUCTY-
NalTh BXKe HOro 060B I3KaMH.

3akoHogaBelb Hajiisse HA3K gocuts mupo-
KHUM KOJIOM NMoBHOBaxkeHb (Co3aHcbkui, JIyIUK,
2018; Bosink, 2016). Ha Hamy aymKky, ciif ix pos-
[VIIHYTH 4Yepe3 BiJNnoBiAHYy kiaacuikanito, sfka
JO3BOJINTh NEBHOK MipOI0 BIOPAJKYBaTH 3a-
3HaueHe MpaBoOBe sBULIE. Y 3B'SI3Ky 3 THM, IO
OyAb-sika Kjaacudikalis € moAijioM JOCaipKyBa-
HOr'0 sIBUIIA HAa BUJY 3a MEBHUM KpUTepieM, Ha
Halll MMOTIJIsAJ, HeOOXiTHO BUOKPEMHUTH OCHOBY TIO-
Jiny nmoBHOBakeHb HallioHasbHOro areHTCTBa 3
NUTaHb 3an06iraHHs Kopymuii Ha BUAM. Y 1ii Ha-
YKOBiM cTaTTi MU GyJieMO KJacudiKyBaTH MOBHO-

BakeHHs1 HA3K 3asesxcHo 6i0 cgpepu ix peanizayii

a6o @yHKyil, 8 Mescax Kol 80HU 30iTICHIOIOMbCS.
BBaxkaemo, 1110 CJ1i BAOKPEMUTH, nNo-hepuie,
noBHoBakeHHsI HA3K y cdepi peasnizanii koHT-
poJito i HarisAAy, TO6TO KOHMPO/AbHO-HA2A510081
nosHosaxiceHHs. JJo 0CTaHHIX BiJHOCUMO: «3AiM-
CHEHHA MOHITOPMHIY Ta KOHTpPOJIIO 32 BHUKO-
HaHHSIM aKTiB 3aKOHO/Z|aBCTBA 3 MUTaHb €TUYHOI
NOBeJiHKM, 3amnobiraHHs Ta BperyJBaHHSA
KOHOJIIKTY iHTepeciB y aAisiibHOCTI 0cCi6, ymnoB-
HOBQ)XEHUX Ha BUKOHAHHA OQYHKIIN JeprkaBu
abo MicLeBOro caMoBpsIAYBaHHS, Ta NPUPIBHS-
HUX /10 HUX 0Ci0; 3/1iliCHEHHS B NMOPsJKY, BU3HA-
4YeHOMY MM 3aKOHOM, KOHTPOJIIO Ta llepeBipKu
Jekjapanii cy6’eKTiB Aek/apyBaHHs, 36epiraH-
Hf Ta ONPWJIIJHEHHS TaKUX JAeKJapaulil, npo-
Be/IeHHs] MOHITOPUHTY CIIOCOOY XKHUTTS Cy6’ €EKTIB
JleK/JlapyBaHHs; 3[iMCHEeHHA Y MOPSAAKY Ta B Me-
»KaX, BU3HAYEHUX 3aKOHOM, Jlep>KaBHOTO KOHT-
poJIIO 32 JOTPUMaHHAM BCTAHOBJIEHUX 3aKOHOM
obMexxeHb 100 ¢iHaHCYBaHHA MNOJITUYHUX
NapTiy, 3aKOHHUM Ta LiJIbOBUM BUKOPHUCTAaHHAM
MOJITUYHUMU NapPTiAMU KOIITIB, BUJIJEHUX 3
Jlep>kaBHOro 6l/pKeTy Ha ¢iHaHCyBaHHS IXHBOI
CTaTYTHOI [iSIJIBHOCTI, CBOEYACHICTIO NOJAHHA
3BITIB mapTii Mpo MaiHo, J0XOA4H, BUTpPATH i 30-
60B’si3aHHS1 HiHAHCOBOT'O XapaKTepy, 3BiTiB Mpo
Ha/JXO/>KeHHS | BUKOPUCTaHHS KOIUTIB BUGOPUYMX
boHAiB Ha 3arajibHO/IEP>)KaBHUX Ta MiCLleBUX BU-
60pax, 3BiTiB NPO HAJXO/XKEHHS Ta BUKOPUCTAH-
Hs KomITiB poHAy aritauii mogo iHiriaTueu npo-
BeJleHHS BCeyKpalHCbKOro pedepeHaymy, 3BiTiB
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PO HAAXOJKEHHS] Ta BUKOPUCTAHHSA KOIUTIB ¢o-
HJly BceyKpaiHCbKOTO pedepeHyMy, 3BiTiB Npo
HaJXO/DKEHHS1 Ta BUKOPUCTAHHA KowTiB GoHAY
IHILIaTUBHOI IPyIH, IOBHOTOI TAKUX 3BITIB, 3BIiTY
30BHIIIHBOTO He3aJIeXXKHOro (PpiHAHCOBOTO aAyAUTY
MisIbHOCTI MAPTiH, BiANOBiAHICTIO X 0bOpMIIEHHS
BCTaHOBJIEHUM BHMOIaM, [JOCTOBIpHICTIO BKJ/IIOYe-
HUX JI0 HUX BiZloMocTel; 3a6e3neyeHHs] BeJeHHs
€YHOro nopTasly NoBiZiloMJIeHb BUKpPUBadiB, E1H-
HOTO JIeP>KaBHOT'O PEECTPy JieKiapalii ocib, yrnos-
HOBa)KeHHX Ha BUKOHaHHA QYHKILiN AepxaBu abo
MICL}€BOT'0 CaMOBpSAZYBaHHSA, Ta EAUHOrO JiepKaB-
HOTO PEECTPY 0cCib, AKi BUMHW/IM KOPYIILiHHI a60
MOB’AI3aHi 3 KOPYTIEI0 MPaBOMOPYIIeHHsI» 1 ToIIO.
Io-dpyee, noBHoBaxkeHHss HA3K y cghepi Hop-
Momeopuoi disiibHocmi. Hanpuknag, «popMyBaH-
HA Ta peasjisalisd aHTUKOPYNLiMHOI NOJITHUKH,
po3po0bJieHHs] MPOEKTiB HOPMAaTHUBHO-NPAaBOBUX
aKTIB 3 UX NUTaHb; pO3p0o0bJIeHHs MPOEeKTiB AH-
TUKOPYMIilHOI cTpaTerii Ta /iep:»kaBHOI aHTHUKO-
pynuiiiHoi nporpamMu 3 BUKOHAHHS AHTUKOPYII-
L[iHOI cTpaTerii; OroAKeHH aHTUKOPYNI[iHHUX
porpaM [lep>kaBHUX OpraHiB, OpraHiB BJIaJH
ABToHOMHOI Pecny6siiku Kpum, opraniB micue-
BOT'O CaMOBPSJyBaHHs, po3po0Ka TUIOBOI aHTHU-
KOpynuiiHOI IporpamMu PUAAYHOI 0COOU»2,
Ilo-mpeme, noBHoBaxkeHHs1 HA3K y cpepi ko-
opduHayii ma HadaHHsi Memodu4yHoi donomozu.
Hanpuknag, «koopgunania Ta HalaHHA MeTO4u-
YHOI J0TIOMOTM LIOJ0 BUSBJIEHHA JepKaBHUMH
opraHaMy, opraHaMu Bjiafu ABTOHOMHOI Pecny-
6saiky KpuM, opraHaMu MicLieBOro caMoBpALY-
BaHHSl KOPYNLIMHUX PU3UKIB Y CBOIH AiJIBHOCTI
Ta peaJsiizanil HUMH 3ax0/iB W00 X YCYHEHHS, y
TOMY YHMCJIi MiJATOTOBKA Ta BUKOHAHHA aHTHUKO-
pynuiiHUX MNporpaM; KOOpAWHAllisl B MeXax
KOMIIeTeHlii, MeTou4He 3a0e3MedyeHHs] Ta 3.4iH-
CHEHHS aHaJlizy edeKTUBHOCTI Ai/IbHOCTI YIOB-
HOB2)KEHUX MiApO3AiJiB (YIOBHOBaXKEHUX 0Ci6) 3
NWTaHb 3aN006iraHHs Ta BUSBJEHHS KOPYIILii; op-
radisauis miIrOTOBKH, NepeniroToOBKU i MiJBU-
1meHHs KBastidikallil 3 NUTaHb, MOB'I3aHUX i3 3a-
no6GiraHHSAM KOpyIIiii, MpaliBHUKIB JepKaBHUX
OpraHiB, OpraHiB BJjajii ABTOHOMHOI Pecrmy6.iku
Kpuwm, nocazioBux oci6 MicLeBoro caMoBpsi/lyBaH-
Ha (kpiM migBuleHHs KBasidikalii JepaBHUX
CnyK060BLIB 1 MocazioBUX 0ci6 MiclieBoro camo-
BpSilyBaHHs); HaJlaHHS pO3’ICHEHb, METOANYHOI
Ta KOHCYJIbTALiMHOI AOTIOMOrY 3 MUTAaHb 3aCTOCY-
BaHHA aKTiB 3aKOHOJABCTBA 3 NUTAaHb €TUYHOI
NOBeJliHKY, 3a06iraHHs Ta Bpery/0BaHHSA KOHO-
JIIKTY iHTEpeciB y AisiJIbHOCTI 0Ci6, yTOBHOBXKEHUX
Ha BUKOHaHHS QYHKLiN Jiep»kaBu abo MicLeBoro
CaMOBPSIyBaHHS, Ta NPUPIBHAHUX [0 HUX 0OCib,

1 Tam camo.
2'Tam camo.
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3aCTOCYBaHHS iHILIKX [10JI0’KeHb LIbOr0 3aKOHY Ta
NPUWHATHX Ha KWOro BUKOHAaHHA HOPMAaTHBHO-
NIpaBOBUX aKTIiB, 3aXMCTy BUKpHBaYiB; KOOPAM-
Hallil BUKOHAaHHA MiDXXHAapOJAHMX 3000B’3aHb Y
chepi dopmyBaHHA Ta peasisalii aHTHUKOPYII-
[[ilHOI MOJIITUKHY, CHiBIpalsd 3 AepKaBHUMHU Op-
raHamy, HeypsJ0BMMH OpraHisanigaMu iHO3eM-
HUX Jiep>KaB Ta MDKHapOJHUMMU OpraHisanisaMu B
MexKkax CBO€l KoMIeTeHIii» L.

Ilo-uemsepme, noBHoBaxkeHHs1 HA3K y cghepi
83aemo0ii 3 2pomadcbkicmio ma HWUMU cyo’ek-
mamu npasa. Hanpuxkiag, «iHGopMyBaHHS Ipo-
Ma/ICbKOCTi Tpo 3jiiicHioBaHi HarnjioHasibHuUM
areHTCTBOM 3aXO/ 1110/10 3aM06iraHHs KOpymilii,
peautizariisi 3axo/iiB, ClipsIMOBaHUX HA GOPMyBaH-
HA y CBiZIOMOCTI TPOMaJsAH HeTraTUBHOI'O CTaB-
JIEHHA [0 KOpymuii; 3a/ly4eHHd TpOMafCbKOCTi
o bopMyBaHHS, peasisalii Ta MOHITOPUHTY aH-
TUKOPYNUiHHOI NOMITUKH; 06MiH iHpopMaLi€o 3
KOMIIETEHTHMMU OpraHaMy iHO3eMHHUX JeprKaB
Ta M>KHApPOJAHUMU OpTaHi3alisiMu»2.

3060B’s13aHHs HA3K BHUKOHYBaTH MOBHOBa-
»KeHHs, sKi 3akpinsieHi B 3akoHi Ykpainu «IIpo
3anobiraHHs Kopymiii», 06YMOBJIIOIOTb HEOOXi/l-
HICTb iCHyBaHHA BiANOBiJHUX YiTKO 3aKpillJIeHUX
Ha 3akoHozaBuoMy piBHi npaB HA3K, ski 6 3a-
0e3nevYuJid Ta CTBOPUJIM YMOBHU JJIs peastisariil
LJMX NOBHOBAX€EHb.

Y cr. 12 3akoHy Ykpainu «Ilpo 3ano6iraHHs
KOpyILii» 3aKOHOaBeLb 3aKpiluItoe npasa Haui-
OHAJILHOT'O areHTCTBA 3 NUTaHb 3aM06iraHHs Ko-
pynuii. [Tix yac npoBeaeHHs kiacudikalii 3akpi-
IJIEHUX TPaB, Ha Hallly AYMKY, CJIiJi BAKOPUCTATH
MPUHIMI aHAJIOTIi Ta MoAiNy iX 3as1excHo 8id cghe-
pu peasizayii npas a6o ¢yHKyii, 3 Memoro peasiza-
yii sitkoi makozo pody npaea eukopucmogyomucs
HayioHaabHUM azeHMCcmMeoM 3 NUMAHb 3ano6i-
2aHHS1 Kopynyli. 3a MM KpUTepieEM ciif, po3pis-
HSATH, no-nepuie, iHPopmayiliHi npasa. 1o HUX
clif BigHecTH: «a) oTpuMyBaTH iHpopmalio 3
BiIKpUTHX 6a3 JaHUX, PEECTPIB iHO3EMHUX Jep-
KaB, y TOMY 4YMCJI IicJA BHECEHHd IJIaTHU 3a
OTpHUMaHHA BiZimoBifHOI iHpopMallii, AKIIO Taka
IJlaTa BUMaraeThcs JJis OCTyny Jo iHpopmariii;
6) oZlep>KyBaTU B YCTAaHOBJIEHOMY 3aKOHOM IIO-
PAAKY 3a NTMCbMOBHMU 3alIMTaMU Bif lep>KaBHUX
oprasis, opraHiB Bjagy1 ABTOHOMHOI Pecny6siku
KpumM, opradiB MicuieBoro camMoBpsilyBaHHS, Cy-
0’€KTIB roCrolapioBaHHs He3aJIeXXHO Bijg dopMu
BJIACHOCTI Ta iX M0OCaJl0BUX 0OCi0, TpOMajisiH Ta ix
06’eiHaHb iHPOpMaIlil0, ¥ TOMY YHUCIi 3 0OMexe-
HUM JOCTYIIOM, HEeOGXiZHY [l BUKOHAHHS IOK-
JlaJIeHUX Ha HbOT'0 3aBJaHb; B) MaTH 6e3nocepes-
Hil aBTOMaTU30BaHUM AoCTyn 10 iHpopMmaniiiHo-

1 TaMm camo.
2'Tam camo.
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TeJIeKOMYHIKallilHUX 1 J0BiIKOBHUX CHUCTEM, pe-
€CTpiB, OaHKIB JJaHUX, ¥ TOMY YMC/i THUX, 110 Mic-
TATb iHpopMalilo 3 06MeXeHUM JOCTYIOM, Jep-
)areseM (agMiHiCTpaTOpoM) SIKMX € JieprKaBHi
opraHu abo OpraHd MIiCIeBOTO CaMOBpSAYyBaH-
Hfl, KOPUCTYBATHUCA [ep>XaBHUMH, Y TOMY YUCII
ypAAOBUMH, 3ac00aMM 3B’I3KYy i KOMYHiKali,
MepexxaMU Cclellia/IbHOrO 3B'SI3Ky Ta IHIIUMH
TeXHIYHUMHU 3acobaMu. OTpuMaHHS iH$opMarii
3 E€JMHOrO0 peecTpy [HAOCYLOBUX PpO3CJiJyBaHb
3/[1iHCHIOETBCSA Y MOPSAAKY Ta 06CsA3i, BUSHAYEHUX
CIiJIbHUM Haka3oM HallioHa/ibHOroO areHTCTBa Ta
['eHepasibHOTO MPOKypopax»3.

[lo-gpyre, npasa y cepi Hopmomaeopuoi disi-
AbHocmi. Hanpukiag, yxBalloBaTH 3 NUTaHb, 10
Hasexkatb A0 kommneTreHlii HA3K, o60oB’s13koBi
JJI1 BAKOHAaHHSA HOPMaTHUBHO-IIPAaBOBI aKTH.

[To-TpeTe, KOHMpOALHO-HA21510081 hpasa a6o
npasa y cgepi 3anobizanHs kopynyii. Hanpuxkiag,
«a) OTPUMYBaTH 3asiBU Pi3UYHUX Ta OPUIAIYHUX
0ci6 Mpo MopyIIeHHSI BUMOT L[bOr0 3aKOHY, MPO-
BOJHWTHU 3a BJIACHOM iHILiaTUBOIO NepeBipKy Mo-
KJIMBUX GAKTIB MOPYLIEHHS] BUMOI IIbOT0 3aKo-
Hy; 6) TpOBOAWTH NepeBipKHu opraxisalii po6oTu
i3 3amo6iraHHs i BUsIBJIEHHs KOpPYILil B JAepKaB-
HUX OpraHax, oprasax Bjaau ABToHOMHOI Pecny-
6s1iku Kpum, opraHax MicIieBoro camoBpsiiyBaH-
Hsl, IOPUJUYHUX 0CO06ax MyOJIiYHOro MpaBa Ta
IOPUJUYHUX 0C06aX, 30KpeMa 1100 MiAr0OTOBKHU
Ta BUKOHAHHS aHTUKOPYNIiHHUX nporpaM, ¢yH-
KLIOHYBaHHA BHYTPILIHIX 1 peryJsgapHUX KaHasliB
MOBiJIOMJIEHHS] MPO MOMJIUBI (aKTH KOpYMIii-
HUX ab0 MOB’SI3aHUX 3 KOPYIILi€l0 NpaBONOpy-
LIeHb, IHIIKUX MOPYIIEHb LbOr0 3aKOHY, 3aXUCTY
BUKpUBauiB»* TOWIO.

[lo-yeTBepTEe, npasa, cnpsimoeaHi HA npunu-
HeHHs1 KopynyiliHo2o npagonopyuleHHss ma npaeo-
nopyweHHsl, no8’s13aHo20 3 kopynyiero. Hanpuknag,
«a) BHOCUTH TPHUIIMCU [PO MOPYLIEHHS BUMOT
3aKOHOZABCTBA LI0J0 €TUYHOI NOBEJiHKH, 3aI0-
6iraHHsA Ta BperyJ/I0BaHHA KOHQJIKTY iHTepeciB,
iHITUX BUMOT Ta OOMEXeHb, NepeadavyeHuX LIUM
3aKOHOM, 3aXHCTy BUKpHBauiB; 6) y pa3i BCTaHOB-
JIEHHS1 HUM JI0Kas3iB TOro, 1110 0c00a, yIOBHOBaXe-
Ha Ha BUKOHaHHs GYHKLiH JiepxaBu abo MicrieBoro
CaMOBpsiAyBaHHs, Haby/la HeOOI'PYHTOBaHI aKTH-
BM a60 L0 TaKi akTHBM HabyJia iHIIA ocoba 3a ii
JOpYYeHHSIM YW B IHIUMUX NepefbdadyeHUX CTart-
Teto 290 [UBiIILHOTO MPOILECYya/bHOTO0 KOJIEKCY
Ykpainu BUnajkax, — nopyuysatu nepez Creni-
aJli30BaHOI0 AHTUKOPYILIMHOI NPOKypaTypolo
a60 y BUM3HAaYeHHUX 3aKOHOM BUIAJKax — Iepej
OdicoMm 'enepasibHOrO NPOKypopa MUTAHHS LIO-
Jl0 3BEpHEHHs [I0 CYAy 3 I030BOM IIPO BU3HAHHA

3 Tam caMo.
4 Tam camo.
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HeOOI'PYHTOBAaHMMHU aKTHUBIB Ta IX CTATHEHHS B
JloXiZ, AepKaBy; B) CKJIaJaTH NPOTOKOJU NPO aj-
MiHICTpaTUBHI NpaBONOpYLIEeHHH, BiHeceHi 3a-
KOHOM 10 KoMIleTeH1il HaljioHa/ibHOrO areHTCT-
B4, 3aCTOCOBYBATH Nepef6adyeHi 3aKOHOM 3aX0/ 1
3a0e3nedyeHHs1 IPOBA/KEHHS Y COpaBax Mpo aj-
MiHiCTpaTUBHI NpaBONOPYLIEHH» 1 TOWIO.

[lo-’'siTe, npasa y memodoi02iyHo-aHaAimuy-
Hill, KOHCy/sbmamusHill, koopduHayiliHill cgepi.
Hanpukiag, «a) cTBoproBaTH KoMicii Ta po6oui
rpyny, opraHisoByBaTu kKoHdepeHLii, ceMiHapH i
HapaJu 3 NUTaHb 3anobiraHHs i npoTuaii Kopy-
1ii; 6) 3aTBep/PKYBAaTH METO/OJIOTiI0 OlLliHIOBaH-
HSl KOPYMIIiIHHUX PU3UKIB Yy AisJIbHOCTI OpraHis
BJaZy, TNPOBOAUTU aHa/li3 aHTHUKOPYNLIMHUX
nporpaM OprasiB BJaAu Ta HajaBaTH 00OB’s3-
KOBI /19 po3rigfy NpONo3uLil A0 TaKuUX Npo-
rpaM; B) 3aJiy4yaTH Y BCTAHOBJIEHOMY MOPSAKY [0
BUKOHAHHS OKpeMHX poO6iT, yyacTi y BHUBYeHHI
OKpeMUX NUTaHb HAYKOBLIB, Y TOMY YUCJI Ha J0-
roBipHil OCHOBI, MpaliBHUKIB Jilep>KaBHUX Opra-
HiB, opraHiB BJaju ABTOHOMHOI Pecny6siku
Kpuwm, opraniB MiciieBoro caMoBpsilyBaHHSI» 2.

[3 mepuioro JHs NOBHOMACIITaGHOr0 BTOPT-
HeHHA pocii B YKpaiHy HaljioHasbHe areHTCTBO 3
NUTaHb 3anobiraHHsl KOPYILii HOpoAOBXKYyBaJIO
BUKOHYBaTH CBOI QyHKLii i 3aBaaHHa y cdepi
npotufii kopynuii. B yMoBax BOEHHOro CTaHy
HanjioHa/bHe areHTCTBO 3 MUTaHb 3amobiraHHS
KOpYILIi IPOJOBXKYE CBOIO AiA/IbHICTb 32 TAKUMU
HanpsMaMHU.

AHanizye cumyayiro 3 kopynyiero 8 Ykpaini ma
po3pob6sie 8idnogidHy AHmukopynyitiny cmpame-
2ito ma depacasHy npoepamy 3 ii peasizayii, a ma-
KOXMC KOOpPOUHYE BUKOHAHHA YUuX OOKyMeHmIs.
20 yepBHa 2022 p. BepxoBHa Paga Ykpainu yx-
Ba/in/za AHTUKOPYIILINHY CcTpaTerito, fiKa AisTH-
Me 10 2025 p. B ocHOBY po3po6ku 1€l cTparerii
OyJI0 MOKJIaJIeHO 5 OCHOBHHUX NMpUHUUMIB: 1) on-
TUMizania GyHKLIN JepkaBU Ta MicLieBOro caMo-
BpsiiyBaHHSA. 30KpeMa Nepesi6auyeHo No36aBJeH-
Hf OpraHiB BJIaJU HAJMipHUX NOBHOBaXXEHb Ta
yCYHeHHs yOJ/II0BaHHS iX QYHKIIIN; 2) 3HM)KEHHS
IO CbKOro GaKkTopy» Ta 361/blIeHHS IPO30PO-
cTi ¥ edeKTUBHOCTI y BiJHOCMHAxX Jep)KaBW 3
rpoMaZiiHaMy Ta opradisauigMu. llboro BgacTe-
cA JOCATTU 3aBAAKU 3allpOBa/KEHHIO IPABHUJI
3araJIbHOI aZMiHICTPaTUBHOI NpOLEeAYPU Ta LU~
dpoBizanii 6isbIIOCTI MpolLeciB Ta MOCIYT;
3) cTBOpeHHs 3pYyYHHUX Ta 3aKOHHUX aJIbTepHa-
TUB KOPYNLUIHHUM NpaKTUKaM; 4) 3abe3nedyeHHs
JliEBOTO JiepKaBHOTO KOHTPOJIIO 33 JOTPUMaH-
HSIM NYO6JiYHUMHU CJIY>KOO0BLSIMU NPaBUJ €TUYHOI
NOBEJIHKM Ta BUMOI aHTUKOPYILIMHOIO 3aKo-

1 TaMm camo.
2'Tam camo.
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HOJIaBCTBa; 5) 3abe3ne4yeHHS HEBiJIBOPOTHOCTI
BiAnoBiZanbHOCTI 3a KOpymnuiiiHi Ta NoB’si3aHi 3
KOpYIILi€l0 NPaBONOpyLIEHHS3.

Busiessi€ kopynuyitiHi HopMu 8 3akoHodascmai
ma npoekmax akmie. [IpukiafoM HOPMAaTHUBHO-
MPABOBUX aKTIB, AKi MPOUILIM aHTUKOPYMIIiHHY
ekcrieptudy HA3K 3a yac BO€EHHOro craHy, €:
[IpoexT 3akoHy Npo BHECEHHHA 3MiH [0 AeAKUX
3aKOHOJIAaBUMX aKTiB YKpalHM IIOJO0 BJOCKOHA-
JIeHHs 3aKOHOJaBCTBa 3 IMTaHb INPOXOJKeHHH
cy»6u 1uBiIbHOrO 3axucTy, [IpoekT [locTanoBu
KabineTty MiHicTpiB YKpaiHU Ipo BHeCEHHs 3MiH
[0 TIpaBUWJI NepeTUHaHHS Jep>KaBHOI'0 KOPOHY
rpomMajssHaMu Ykpainy, IIpoekt 3akoHy Ipo 3a-
60poHy MOCKOBCBHKOI0 NaTpiapxaTy Ha TepUTOpil
Ykpainy, [IpoekT 3akoHy nMpo BHECEHHS 3MiH [0
JesKHX 3aKOHOJAaBYHUX aKTiB YKpaiHu L0/0 BJO-
CKOHaJIEHHSl 3aKOHOJAaBCTBa 3 MHUTaHb NPOXO-
JPKEHHS C1y»KOU LIUBIJIbHOTO 3aXHUCTY.

Konmposaiwe dompumaHHA npagua emu4Hoi
noeedinku, 3akoHodascmea w000 3ano6izaHHs
KOH@iKmy iHmepecie y disiabHocmi ny6aiYHUX
cayacbosyis. 3a 4ac BoeHHoro ctaHy HA3K mnpo-
JOBXKY€E NIPAaKTUKY CKJIaJaHHA aMiHICTpaTUBHUX
NPOTOKOJIIB 4Yepe3 KOHQJIKT iHTepeciB 100
Jlep>KaBHUX CJIY»KOOBLIB Ta MocajoBuX oci6. Ox-
HUM 3 SICKpaBUX MPUKJ/IAJIB 3[iMICHeHHS [iil mo-
CaJOBIIMU B yMOBaX KOHQUIKTY iHTepeciB miz
yac BOEHHOTO CTaHy € BUKOPUCTAHHSA OKPEMHUMU
JenyTaTaMHy CBOIO IpaBa Ha JeNyTaTcbKe 3Bep-
HEHHsl Ta OTPUMAaHHS [J03BOJy [AJs OJU3bKUX
0ci6 Bif KepiBHUIITBA roJI0BU BiCbKOBOI aiMiHi-
CTpalil nepecyBaTHUCA TEepPUTOpPIEI0 BiATOBiAHOI
aAMIHICTpaTUBHO-TEPUTOpPiaJIbHOI OAUHUILI Ha
BJIACHOMY TPAHCIOPTI Mif, Yac KOMEeHJAHTChKOI
roIMHU ab0 OTPHUMAaHHSA [J03BOJIY [ GJIM3bKUX
0Ci6 Bif KepiBHUIITBA rOJIOBU BiiCbKOBOI afiMiHi-
CTpalil BiIbHO MepecyBaTHCcs 4Yepes3 Jep>KaBHUU
kopjioH (KaneHivenko, CiuHbko, 20226, . 97).

Y 3BiTi, ony6saikoBaHoMy 9 rpyaHs 2022 p.
o MixkHapoaHoro JHs 60poTbOU 3 KOpYHLj€l,
HanjoHasbHe areHTCTBO 3 NUTaHb 3aIobiraHHS
Kopymnuii BiMiyae, 110 NPOJAOBXKYE pPOOOTYy Haj
3anobiraHHsaAM KoHQJIKTYy iHTepeciB. Ha MoMeHT
OMyOJIiKyBaHHS 3BiTY O6YJI0 CKJIAJIEHO «aJMiHITPO-
TOKOJIM Ha HApOJHUX JeNyTaTiB, 3acTylHHKa
MiHiCTpa, mpoKypopa, 3 MicbKuX roJiB, 9 roJis
palioHHuX paj, 11 gepKaBHUX cayx60BLiB. Hazi-
c1aHo 115 moBifjoMyieHb NMPO 03HAKW BYMHEHHS
KpUMiHaJIbHUX MPaBONOpPYLIEeHb MPOTH OCHOB Ha-
1ioHa/IbHOI 6e3neku. BHeceHo 14 mpumnuciB 4yepe3
KoHJIiKT iHTepeciB. Po3riissHyTo 295 MoBigoMieHb

3 AHTHUKOpYyMNUiiiHa cTpaTeria // HauioHasnbHe
areHTCTBO 3 MUTaHb 3anobiraHHs Kopynuil : odir,
caT. URL: https://nazk.gov.ua/uk/antykoruptsijna-
strategiya/ (naTa 3BepHeHHs: 16.01.2023).
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NpO KOpyIMUilo, iHUII MOpyLUIeHHs BUMOT 3aKOHY
Ykpainu “Ilpo 3amo6iranHs kopynuii”. 3aTBep-
JKeHO 3 OGI'pPYHTOBaHI BUCHOBKU PO BUSIBJIEH-
Hsl 03HAK KOpYNLiHHUX NpPaBONOpylieHb HA CyMy
noHa/ 5,8 MuH rpH. 3aTBepKeHo 18 06IpyHTO-
BaHUX BUCHOBKIB NP0 BHSABJIEHHS O3HAaK NpPaBoO-
HOpYLIEeHb, IOB'sI3aHUX 3 KOpYHIi€o» L.

KoopduHye ma Hadae memoduyHy donomozy
JdepiasHuM op2aHam ma op2aHam Micyegozo ca-
MO08psidy8aHHS Y 8USB/AEHHI Ma YCYHEeHHI Kopynyi-
02€HHUX pu3ukKig y ix diss1bHocmi, no2odxcye ma
KOHMPOJIIOE BUKOHAHHS AHMUKOPYNYIHUX npo-
2pam y yux opeaHax. Ilif 4ac BOEHHOI'0 CTaHy B
Ykpaini HanionasbHe areHTCTBO 3 NMTAHb 3all0-
6iraHHs KoOpyImIii MUJIBHO CJIiJIKY€E 32 KOPYMIiii-
HUMU aKTOpaMU NpHU NepeTHHI KOpJOHY, pe-
3yJIbTaTOM aHaJli3y fAKHX CTaJo [JOC/iJKeHHs
«KopynuiiiHi cxeMM Ta pU3SHKHU MiJ, Yyac BUI3ay 3
YKpaiHM B yMOBax BOEHHOIO CTaHy»2. Takox
HA3K npoanasnizyBaio KOpPYHUiHI pU3UKU Mij
yac 0OMeXeHHS o06iry JiikiB Ta miarotysaso
okpeMe gociaigxeHHs «KopymnuiiiHi pusuku mij
yac o6MeXkeHHsI 06iry JlikapcbKHUX 3ac06iB B yMO-
Bax BOEHHOIO CTaHy»3, e BUSHAUYMJIO HU3KY KO-
PYNLiHHUX PHU3MKIB, 1[0 MOXYyTb IPU3BECTH [0
KaTacTpopiuHUX HACHiJKIB, fKIO CUTYyalil0 He
3MIHUTH.

Koumpoustoe ma nepesipsie dekaapayii ny6ai-
YHUX CAYHC608YI8, Np080JUMb MOHIMOPUHZ Cho-
coby ix scumms. He3Baxkarouu Ha Te, 110 3 TIOBHO-
MaclITabHUM BTOPTrHEHHSIM pocii B Ykpainy
npoluec JekJaapyBaHHs OyB 3yNMUHEHUH, «IIPHU3Y-
NMHEHHS 060B’sI3KOBOI0 JleKJIapyBaHHS He 3aBa-
»kae HA3K nepesipatu nocaposuis. HA3K BigHo-

1 Ha cBiTsiomy 6omi: ssk HA3K npamoBasto mif
yac BiliHKM? // HaulioHasibHe areHTCTBO 3 MUTaHb
3anobiraHHa Kopyniii : odim. caiT. 09.12.2022.
URL: https://nazk.gov.ua/uk/bez-kategoriyi/na-
svitlomu-botsi-yak-nazk-pratsyuvalo-pid-chas-
vijny/ (zaTa 3BepHeHHs: 16.01.2023).

2 KopynuiiHi cxeMH Ta PU3UKH MiJ 4ac BUI3QYy
3 YkpaiHu B yMoBax BOEHHOr0 cTaHy // Hanjionanb-
HE areHTCTBO 3 NHUTaHb 3anobiraHHA Kopymnuii :
odiu. caitr. URL: https://nazk.gov.ua/wp-content/
uploads/2022/10/Koruptsiy-ni_shemy_ta_ryzyky_
pid_chas_vyi-zdu_z_Ukrai-ny_v_umovah.pdf (zmara
3BepHeHH:: 16.01.2023).

3 KopynuiiiHi pusuk mij yac o6MexeHHs 00i-
Iy JiKapcbKHX 3ac06iB B YMOBaxX BOEHHOI'O CTaHY:
K OJJMH 3aKOH MOXe 3pyMHYyBaTH 3[J0pPOB’Sl MiJb-
HoHiB ykpaiHliB // HaljioHasbHe areHTCTBO 3 MU-
TaHb 3amobiraHHsA  Kopymuii odin. caifT.
18.11.2022. URL: https://nazk.gov.ua/uk/novyny/
koruptsijni-ryzyky-pid-chas-obmezhennya-obigu-
likarskyh-zasobiv-v-umovah-voyennogo-stanu-yak-
odyn-zakon-mozhe-zrujnuvaty-zdorov-ya-miljoniv-
ukrayintsiv/ (naTa 3BepHeHHs: 16.01.2023).
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BUJIO pO6GOTY 3 MIPOBEJIEeHHSI MOHITOPUHTY CIIOCOGY
JKUTTA Ta pO3M0YAJI0 MOHITOPUHT 100 78 fekia-
paHTiB. 3a Lied Yac CKJIaZeHO aAMIHIIPOTOKOJIH
100 5 HApPOAHUX JlenyTaTiB YKpaiHu yepes 3a-
3HaYeHHs HeJOCTOBIpHUX BifjoMocTel y Aekja-
pariii Ha 3arajibHy cyMy noHaz, 3,1 MJIH TpH» 4.

Cmesxcumb 3a JOMPUMAHHAM 0OBMENCEHb UjO-
do iHaHCy8aHHS noAIMUYHUX nApmili, 3dKOHHUM
ma yinbosum 8UKOpUCMAHHAM hapmismu sudise-
HUX 3 depocasHo20 6rdxcemy Kowmis, c60€4ACHI-
cmio nodaHHs1 napmiamu 8idnosidHux 3eimie ma
docmosipHicmio ekaoueHuUx do Hux gidomocmelt],
po3nodinsie sudineHi 3 depicasHoz20 6rOdxicemy
Kowmu Ha ¢iHaHcysaHHss cmamymHoi disibHocmi
noAimu4Hux napmiti.

Cnisnpayroe 3 gukpusaiamu kKopynyii, Hadae
im npaeosuii ma iHwuli 3axucm. Cnienpayroe 3 8u-
Kpusayamu y cepi guse/1eHHs NOMeHYIIHUX KaH-
dudamie Ha MiHCHApOOHI CaHKYIl, IKI € npuvyemHu-
Mu do eitiHu 8 Ykpaini. HA3K iniyitoe HaknadeHHs
CaHKyill Ha: kKomnaHii, 3a1y4eHi do cmpamezivHux
cekmopie eKkoOHOMIKU pg, Yy moMy uuci 8iticbkogo-
npomucs08020 kKomnsiekcy. Ilif 4Yac BOEHHOrO
craHy HalioHa/bHe areHTCTBO 3 NUTaHb 3anobi-
raHHA KOpyILil akTUBHO JOIIOMAarae Jepasi i3
CaHKIiMHOIO NOJIITUKOIO, 30KpeMa 6yJi0 CTBOpe-
Ho noptaJ «BiiiHa i cankuii» i moptan nosifom-
JIeHb BHKPHUBAYiB MPO aKTHBHU 0OCi0, MPUYETHUX
Jo arpecii pd npotu Ykpainu. Kpim Toro, HA3K
inenTudikyBano 6snspko 20 THC. Qi3UYHUX Ta
4 THC. IOPUAUYHUX 0OCib, AKi MpUYeTHI /10 arpecii
NpoTH YKpaiHY, Ta MiArOTYBaJO COMCKU KaHAU-
JaTiB A/l HaKJaJeHHS MDKHAapOAHUX CaHKIiH.
Takox 6yJi0 BUsABJIEHO NMOHAaJ 450 iHO3eMUIB y
500 pocificbKux KOMIaHisX.

Adminicmpye OepicasHi peecmpu. HauioHa-
JIbHEe areHTCTBO 3 MUTaHb 3aM06iraHHA KOPYMIii
aAMIHICTpY€E peeCTp AeKJapalliil, peecTp KOpyIl-
1[ioHepiB, CaHKIiMHI CHCKH, 633y CHUCKIB OpH-
JAUYHUX 0Ci6 Ta Pi3MYHUX 0Cib, IKi 3HAXOAThCS
nig caHknissMu a6o ix 3arposoto. CiiJi oKpeMo
BiZIMITHTH, 1110 peecTp AeKJapalliil Ta peecTp Ko-
pynuioHepiB NpOTAroM BCbOTO BiliCbKOBOIO CTa-
HY € 3aKpUTUMHM, HATOMICTb CAHKLiMHI CHOHUCKU
BIIKpUTI AJ19 rpoMaZiiH Ta KOPUCTYBayiB iHTep-
HeT-TeXHOJIOTIH.

Cnienpayioe 3 I[HWUMU OepHcasHUMU Op-
eaHamu 044 peasizayii aHmukopynyiiiHoi noi-
muku Ykpainu. 3a 4ac BoenHoro crany HA3K cmi-
JIbHO 3 iHIIMMH Jiep>KaBHUMU OpraHaMu BHUSIBUJIO

4 Ha cBitsiomy 6oui: ik HA3K mparoBasio mif,
yac BiliHW? // HamioHasibHe areHTCTBO 3 NMHUTaHb
3anob6iraHHa kopynuii : odiu. caitt. 09.12.2022.
URL: https://nazk.gov.ua/uk/bez-kategoriyi/na-
svitlomu-botsi-yak-nazk-pratsyuvalo-pid-chas-
vijny/ (maTa 3BepHeHHs: 16.01.2023).
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2464 dakTH MOXK/IMBOI KoJiabopaliiHol Aissib-
HOCTI, siki nepefaHo go CBY.

BHUCHOBKHU. OTxe, Ha mifcTaBi BUILlEBUKJIA-
JIeHOT0, MaEMO MiZiICTaBX 3pOOUTH TaKi BUCHOBKM.
Ilo-nepuie, micyisi TOBHOMACIITAaGHOTO BTOPTHEHHS
pocii HarioHasibHe areHTCTBO 3 MUTaHb 3arobiraH-
HA Kopynmiil, K i GIbLIICTh Jep)XKaBHUX OpraHiB,
alanTyBaIoCd [0 3MiH y Jiep»aBi Ta CyCHiJIbCTBI
[lo-Opyze, Ha 3aKOHOJ]JaBYOMY piBHI 3aKpirieHo
IIMPOKe KOJIO NOBHOB&XeHb Ta IpaB HarnjioHasnb-
HOI'0 areHTCTBA 3 NMHTaHb 3al0b6iraHHA KOpYMLil.
Bcro cykynHicTh npaB Ta nosHoBaxkeHb HA3K ymo-
BHO MOXXHA TOJIIJIMTH Ha BUJM 3aJIEXKHO BiJ chepu
ix peasizarii a6o GyHKIIil, B MeXaxX Kol BOHH 3/1iH-
CHIOIOTbCA. [lo-mpeme, B yMOBax BOEHHOI'O CTaHY
HanjioHanbHe areHTCTBO 3 NUTaHb 3anoOiraHHsA
KOpYIILii NPOJOBXNUJIO BUKOHYBATH CBOI IOBHOBA-
>KeHHSl, BUKOPDHCTOBYIOUM IIpaBa, 3aKpilJieHi y

cT. 12 3akoHy Ykpainu «IIpo 3amob6iraHHs KOpyI-
uii». OJHaK, BpaxOBYHOUYM BiMCbKOBO-NIOJITUYHY
CUTYallilo, sIka 06YMOBUWJIA MOSIBY HOBUX CYCIiJb-
HUX BiIHOCHH ab60 3MiHy Bxke icHyrouux (nepeTuH
KOP/ZIOHY 40JIOBIKaMH MPU30BHOI'O BiKy B YMOBAax
BOEHHOTO CTaHy, AiSJIbHICTb 6JArofiiHUX Ta ry-
MaHiTapHUX (QOHJIB TOINO), 3MICT MOBHOBAKEHb
HA3K mneBHow wMipow TpaHchopMyBaBcs. [lo-
yemeepme, B YMOBaxX BOEHHOT'O CTaHy, He3BaXKal0u1
Ha 4YaCTKOBe THMYacoBe INPU3YNHHEHHSA OKPEMHX
¢yHkuil, HA3K He Jimie npoJjoBKye BUKOHYBaTH
CBOI [TOBHOBaYKEHHS, a 1 Nepepo3MoJiise pecypcu
JUI1 IOTpe6 BOEHHOro 4acy. CyTHICTb Jil/IbBHOCTI
HA3K B yMOBax BOEHHOIO CTaHy 3a/IMLIW/IACA He-
3MiHHOIO - 3abe3neyeHHs1 GOpPMYBaHHS Ta peasi-
3auii Aep>kaBHOI aHTUKOPYIIiHHOI MoiTUKY, Pop-
MyBaHHfl TIpaBWJ IONepeKeHHsA KOpymnuil Ta
MiIBUILIEHHS IPO30POCTi My6J1iYHOrO CEKTOPY.

CITMCOK BIBJIIOTPA®IYHUX IIOCUJIAHDB

1. Bacunbega O. I, Bacunbesa H. B. Kopymiisi - oAHa 3 HallakTyasbHIIIKUX po6JieM cy4acHOCTi. [epacas-
He ynpaeiHHs: ydockoHaeHHst ma po3sumok. 2019. Ne 6. DOL: https://doi.org/10.32702/2307-2156-2019.6.1.
2. Bonuk B. C. HopmaTuBHO-nIpaBoBi 3acajy komneTeHLid HallioHaJbHOTO areHTCTBa 3 MUTaHb 3allo-
6iranHs kopynuil. /femokpamuune 6psidysanus. 2016. Bum. 16-17. URL: http://nbuv.gov.ua/j-pdf/

DeVr_2016_16-17_8.pdf (naTa 3BepHenHs: 16.01.2023).

3. Kaneniuenko JI. I, Ciunbko /l. B. [ToHATTS, 03HaKy Ta BUAM Kopynuil. [Ipasa i 6e3nexa. 2022a. Ne 1
(84). C. 39-46. DOI: https://doi.org/10.32631/pb.2022.1.04.

4. Kaneniuenko JI. L., Ciunbko /. B. Tpancdopmariis samicty yHkIii Ta 3aBaaHb HarjioHanbHoro are-
HTCTBA 3 IUTaHb 3aN106iraHHs KOpYMNIlii B yMoBax BOEHHOTO cTaHy // [IpoTuis Kopymiii: mpaBoBe peryJito-
BaHH{A i NPaKTUYHUM JJOCBiJ : Te3u jon. MikHap. HayK.-npakT. KoH. (M. Binaung, 28 xoBT. 2022 p.) / MBC
Ykpainy, XapkiB. Hall, YH-T BHYTD. cripaB. Binuung, 20226. C. 97-99.

5. Kypakin O. M. Anasiz GyHKIiil IpaBOBOTO pery/roBaHHS B aclekTi Horo epekTuBHOCTI. JepicasHe

ynpassinus. 2015. Ne 3 (51). C. 53-58.

6. Maitopos B. B. /lo nuTaHHS CiBBiAHOLIEHHS TOHSATb «KKOMIIETEHLisl» Ta «[1I0BHOBaXkeHHs» HarioHa-
JbHOI mouinil Ykpaiuu. [Ipago ma depscasue ynpassainus. 2020. Ne 1, t. 1. C. 85-89. DOI: https://

doi.org/10.32840/pdu.2020.1-1.13.

7. MMapxomeHnko-Kyuesin O. [. @opMyBaHHsI CyyacHUX MeXaHi3MiB y/10CKOHaJIEeHHS] aHTUKOPYNI[iHHUX
OpraHiB iep>kaBHOI B3 B YKpaiHi. FOpuduyuHuii 6r01emens. 2018. Bumn. 6. C. 121-127.

8. Cozancekuii T. I, Jlynuk B. B. [loBHOBaxkeHHs1 HalioHa/ibHOTO areHTCTBA 3 NUTaHb 3aM106iraHHs Kopy-
nuii. Haykosutl sicHuk JIesigcbkozo depicasHozo yHisepcumemy sHympiwHix cnpas. 2018. Ne 1. C. 302-314.

9. Tapaxonwuu T. . EekTHBHICTh MpaBOBOT0 pery/roBaHHsA (MUTaHHSA Teopii). Yaconuc Kuiscbkozo yHi-

eepcumemy npasa.2010.Ne 2 C. 11-13.

10. ®aTtxyainoB B. I'. [ToHATTA cy6’eKTiB, 06’€KTIB Ta 3MiCTy afMiHiCTpaTHBHO-IPaBOBUX BiJHOCHUH Yy
coepi rpomajicbKoi 6e3neku. Jepicasa ma pezioHu. Cepisi: [lpaso. 2018.Ne 1 (59). C. 127-132.

11. lllunkapenko H. B. HanionaibHe AHTHKOpYIifiHE 610po YKpaiHU sk cy6’eKT 3anobiraHHs Kopymn-
uii. IIpukapnamcokuii opuduyHuii gicHuk. 2016. Bun. 2 (11). C. 74-77.

12. fAxoBueB 0. A. «[IpaBoBu# pexxuM»: miaXoaAu A0 BU3HaYeHHS. [Ipaso ma iHHosayii. 2015. Ne 2 (10).

C. 80-85.

13. Bondarenko 0., Reznik 0., Garmash Ye., Andriichenko N., Stohova O. Participation of Ukraine in
International Cooperation against Corruption. Amazonia Investiga. 2020. No. 9 (29). Pp. 407-416.

DOI: https://doi.org/10.34069/A1/2020.29.05.45.

14. Podorozhnii Ye., Obushenko N., Harbuziuk K, Platkovska O. Legislative regulation of grounds for
dismissal of an employee for committing a corruption or corruption-related offense. Amazonia Investiga.
2020.No. 9 (26). Pp. 304-310. DOI: https://doi.org/10.34069/A1/2020.26.02.34.

15. Tytko A, Smokovych M., Dorokhina Yu., Chernezhenko O., Stremenovskyi S. Nepotism, favoritism
and cronyism as a source of conflict of interest: corruption or not? Amazonia Investiga. 2020. No. 9 (29).
Pp. 163-169. DOLI: https://doi.org/10.34069/A1/2020.29.05.19.

Hadiiiwna do pedakyii: 20.01.2023
Iputinsima do ony6aikyeaHHs: 08.02.2023



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

REFERENCES

1. Bondarenko, O., Reznik, 0., Garmash, Ye., Andriichenko, N., & Stohova, 0. (2020). Participation of
Ukraine in International Cooperation against Corruption. Amazonia Investiga, 9(29), 407-416.
https://doi.org/10.34069/A1/2020.29.05.45.

2. Fatkhudinov, V. H. (2018). Concept of subjects, objects and content of administrative and legal
relations in the field of public security. State and Regions. Series: Law, 1(59), 127-132.

3. Kalienichenko, L. I, & Slynko, D. V. (2022a). Concept, features and types of corruption. Law and
Safety, 1(84), 39-46. https://doi.org/10.32631/pb.2022.1.04.

4. Kalienichenko, L. I, & Slynko, D. V. (2022b, October 28). Transformation of the content of the functions
and tasks of the National Agency for the Prevention of Corruption in the conditions of martial law [Conference
presentation abstract]. International Science and Practice Conference “Anti-corruption: legal regulation and
practical experience”, Vinnytsia, Ukraine.

5.Kurakin, 0. M. (2015). Analysis of the functions of legal regulation in terms of its effectiveness. Public
Administration, 3(51), 53-58.

6. Mayorov, V. V. (2020). To the issue of connecting the concepts of “competence” and “authorization” of
the National police of Ukraine. Law and Public Administration, 1(1), 85-89. https://doi.org/10.32840/
pdu.2020.1-1.13.

7. Parkhomenko-Kutsevil, O. I. (2018). Formation of modern mechanisms for improvement of anti-
corruption state authorities in Ukraine. Legal Bulletin, 6, 121-127.

8. Podorozhnii, Ye., Obushenko, N., Harbuziuk, K., & Platkovska, O. (2020). Legislative regulation of
grounds for dismissal of an employee for committing a corruption or corruption-related offense. Amazonia
Investiga, 9(26), 304-310. https://doi.org/10.34069/A1/2020.26.02.34.

9. Shynkarenko, N. V. (2016). The National Anti-Corruption Bureau of Ukraine as a subject of corruption
prevention. Subcarpathian Law Herald, 2(11), 74-77.

10. Sozansky, T. I, & Lutsyk, V. V. (2018). Authority of the National agency for the prevention of
corruption. Scientific Bulletin of Lviv State University of Internal Affairs, 1,302-314.

11. Tarakhonych, T. I. (2010). Effectiveness of legal regulation (theory issues). Law Review of Kyiv
University of Law, 2, 11-13.

12. Tytko, A., Smokovych, M., Dorokhina, Yu., Chernezhenko, O., & Stremenovskyi, S. (2020). Nepotism,
favoritism and cronyism as a source of conflict of interest: corruption or not? Amazonia Investiga, 9(29), 163-
1609. https://doi.org/10.34069/A1/2020.29.05.19.

13. Vasylieva, O. L., & Vasylieva, N. V. (2019). Corruption is one of the most important problems of
modernization. Public Administration, Improvement and Development, 6. https://doi.org/10.32702/2307-
2156-2019.6.1.

14. Volyk, V. S. (2016). Normative and legal basis of competences of the National Agency for the
Prevention of Corruption. Democratic Governance, 16-17. http://nbuv.gov.ua/j-pdf/DeVr_2016_16-17_8.pdf.

15. Yakovlev, O. A. (2015). “Legal regime”: approaches to the definition. Law and Innovations, 2(10), 80-85.

Received the editorial office: 20 January 2023
Accepted for publication: 8 February 2023

JINANA UBAHOBHA KAJIEHUYEHKO,

dokmop opuduueckux HayK, npogeccop,

I'naeHoe ynpasaeHue HayuoHaavbHoll hoauyuu 8 Xapbkoeckoll o6acmu,
omdes1 npedomepaujeHust Koppynyuu;

ORCID: https://orcid.org/0000-0003-4068-4729,

e-mail: kalenichenkolida@gmail.com;

JMHUTPUIH BUKTOPOBHY CJIMHBKO,

dokmop opuduveckux HayK, npogeccop,

Xapvkosckuli HAYUOHA/IbHBIL YHUBEpCUMEmM 8HYMPEHHUX déed,
Kagedpa meopuu u ucmopuu 2ocydapcmsa u npasa;

ORCID: https://orcid.org/0000-0001-7960-615X,

e-mail: dimasdv1974@gmail.com

OCOBEHHOCTH AEATEJIbHOCTHU HALIMUOHAJIBHOT'O ATEHTCTBA

110 BOITPOCAM IMNPEAOTBPALILEHUA KOPPYIILIUU B YCJIOBUAX BOEHHOT'O
BPEMEHH

B yc/ioBUsAX BOEHHOTO MOJIOXKEHHS, HECMOTpPSI Ha YaCTUYHOE BPEMEHHOEe MPUOCTAHOBJIEHHE
OTAeNbHbIX GYHKIMH, HanroHa/lbHOE areHTCTBO 0 BOMPOCaM IPeA0TBPALeHNs] KOPPYIIIUH
He TOJIbKO MPO/I0/DKAET BhINOJIHAThL CBOU MOJTHOMOYMS, HO U ITepepacipe/ieisieT pecypchbl AJist

33



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

HYK/l, BOEHHOTO BpeMeHH. YYUTbIBas BOEHHO-TIOJUTHYECKYIO CUTYalllI0, 00YCJI0BUBLIYIO MO-
sIBJIEHUE HOBBIX OOLIECTBEHHBIX OTHOLIEHUH HMJIM U3MEHEHHe YKe CyLIeCTBYIIUX (mepece-
YeHHe I'PaHULbl My>KYMHAMHU PU3BIBHOTO BO3pacTa B YCJIOBUSAX BOEHHOTO IOJIOXKEHUS, Jesl-
TeJIbHOCTb 6JIarOTBOPUTE/NBHBIX M TYMaHUTAPHBIX GOHJIOB U T.I1.), COAEpKaHHe TOJTHOMOYUH
HanyoHa/nbHOTO areHTCTBa HO BOIpocaM INpeJOTBpAllleHUs] KOPPYHLUH B ONpeje/leHHOH
cTeneHy TpaHCcHOpMUPOBaioCh. CYyLTHOCTD e ero JesTeJbHOCTH B YCJI0BUSIX BOEHHOTO MO-
JIOXKeHUSl OCTajlacbh HeM3MeHHOM - obecrnedyeHWe GOPMUPOBAHUA U peasM3alldd rocyaap-
CTBEHHOW aHTUKOPPYNLMOHHON MOJUTUKH, GOPMUPOBAHUE MPABUJ HPEAYIPEXJeHUs KOp-
PYILMH U MOBBILIEHUS TPO3PAYHOCTH MyGJIMYHOTO CEKTOpa.
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PECULIARITIES OF THE NATIONAL AGENCY FOR THE PREVENTION

OF CORRUPTION ACTIVITIES UNDER MARTIAL LAW

In the article, the authors identified and analyzed the main features of the activities of the Na-
tional Agency for the Prevention of Corruption under martial law.

The authors proved that after the full-scale invasion of Russia, the National Agency for the Pre-
vention of Corruption, as well as most state bodies, has adapted to the changes in the state and
society. The authors note that a wide range of powers and rights of the National Agency for the
Prevention of Corruption are fixed at the legislative level. In the scientific article, the authors
have conditionally divide the entire set of rights and powers of the National Agency for the
Prevention of Corruption into types “depending on the scope of their implementation or de-
pending on the function within they are carried out”. It has been emphasized that in the condi-
tions of martial law, the National Agency for the Prevention of Corruption continued to fulfill its
powers, using the rights enshrined in Article 12 of the Law of Ukraine “On Prevention of Cor-
ruption”. However, taking into account the military and political situation that has led to the
emergence of new social relations or the change of existing ones (crossing the border by men
of military age under martial law, the activities of charitable and humanitarian funds, etc.), the
content of the powers of the National Agency for the Prevention of Corruption has been trans-
formed to a certain extent. In the conditions of martial law, despite the partial temporary sus-
pension of certain functions, the National Agency for the Prevention of Corruption not only
continues to fulfill its mandate, but also redistributes resources for wartime needs. It has been
proven that the essence of the activity of the National Agency for the Prevention of Corruption
in the conditions of martial law has remained unchanged, ensuring the formation and imple-
mentation of the state anti-corruption policy, the formation of rules for the prevention of cor-
ruption and the improvement of the transparency of the public sector.
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GENERAL PRINCIPLES OF COERCIVE MEDICAL MEASURE APPLICATION:

CONCEPTS AND BASIC CRITERIA

The article is devoted to the study of the general principles of coercive medical measure appli-
cation and formulation of the author's own generalized conclusions on this basis, aimed at fur-
ther development of the scientific idea of such coercive measures of criminal law impact per-
sonalization and improvement of their practice implementation through compliance of law
enforcement entities with certain rules or criteria. It has been noted that one of the shortcom-
ings of the general principles regulatory certainty of coercive medical measures application is
that the current criminal legislation of Ukraine does not have an article that would separately
enshrine such general principles or rules. In this regard, the author has proposed own defini-
tion of general principles of coercive medical measures application concept and a variant of its
regulatory definition in a separate article of the current criminal legislation of Ukraine.

Key words: personalization, coercive medical measures, impact, general principles, selection of
medical measures, change of medical measures.

Original article

INTRODUCTION. Violation of the criminal
law prohibitions provided for in the Special Part
of the Criminal Code of Ukraine (hereinafter - the
CC of Ukraine) results in a number of criminal law
measures of different severity. The leading place
among them is given to the penalty (Article 51 of
the CC of Ukraine). At the same time, an alterna-
tive criminal law consequence of criminal law
prohibitions violation may be the application of
coercive means of criminal law influence other
than penalty. One of such criminal legal means is
coercive medical measure applied to persons in
need of psychiatric care.

The application of coercive medical measures
is determined by the court's activity, which con-
sists in making a decision in the form prescribed
by law to determine one of the coercive medical
measures provided for by the CC of Ukraine, to
extend its implementation or to substitute one for
another based on the established and assessed
circumstances of the criminal proceedings and
guided by the right of judicial discretion (Arti-
cle 369 of the Criminal Procedure Code of Ukraine
(hereinafter - the CPC of Ukraine)). In the course
of such activities, the court must resolve a num-
ber of criminal law issues. These include, in par-
ticular, the issue of coercive medical measures
personalization principle implementation, which
is reflected in the general principles of these
means of influence application.

PURPOSE AND OBJECTIVES OF THE
RESEARCH. The purpose of the article is to study

© Yashchenko A. M., 2023

the general principles of coercive measures of a
medical nature application and to develop, on this
basis, the author's own generalized conclusions
aimed at further development of the scientific
idea of these coercive measures personalization
and improvement of their practice application
through compliance with certain rules or criteria
by law enforcement entities. The implementation
of this purpose implies the need to fulfill the fol-
lowing tasks: to define the concept of coercive
medical measures personalization; to formulate
the concept of these coercive means of influence
general principles application; to characterize the
criteria for coercive medical measures general
principles application; to identify the shortcom-
ings of the legal regulation of coercive medical
measures general principles application.
LITERATURE REVIEW. In the theory of
criminal law, issues related to the use of coercive
medical measures are addressed in the works of
S. 0. Beklemishchev, A. Y. Bersh, V. M. Burdin,
V. F. Hayevyi, T. A. Denysova, I. V. Zhuk, V. V. Len-
ya, A. V. Kanishchev, M. M. Knyga, A. A. Muzyka,
A. V. Tkach, S. L. Sharenko and many other schol-
ars. The scientific developments of the above-
mentioned authors undoubtedly contain a signifi-
cant number of useful theoretical provisions and
conclusions. In existing research, insufficient at-
tention has been paid to the study of the general
principles of the use of these coercive means of
influence. Today, it can be stated that the state of
scientific development of the main criteria that
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should be taken into account when applying coer-
cive medical measures at the stage of adoption or
execution of a court decision is usually fragmen-
tary or descriptive in nature. The issue of their
actual regulatory certainty in the current criminal
legislation does not cause any debate among rep-
resentatives of the national criminal law doctrine
and practitioners. This, in fact, determines the
interest in the chosen topic of the scientific publi-
cation and its scientific and practical significance.

METHODOLOGY. With the help of the dialec-
tical method of cognition, the main concepts for-
mulated in the scientific publication have been
studied and substantiated. Both dogmatic and
formal legal methods have been applied in analyz-
ing the content of criminal law provisions provid-
ed for in Section XIV of the General Part of the CC
of Ukraine. The comparative legal method has
made it possible to determine the general princi-
ples of applying coercive medical measures, tak-
ing into account the provisions related to the con-
sideration of certain criteria or rules when
applying coercive medical care, as defined in the
draft new CC of Ukraine. The use of the above-
mentioned methods of scientific cognition has
allowed the author to: define the concept of “ap-
plication of coercive medical measures”; improve
the list of criteria which should guide the court in
any criminal proceedings when selecting one of
the types of coercive medical measures provided
for by law, extending its implementation or re-
placing it with another; and propose a definition
of the concept of personalization of coercive med-
ical measures and the general principles of their
application.

RESULTS AND DISCUSSION. In the system of
state response to various manifestations of devi-
ant behaviour of an individual, coercive medical
measures are means of state coercion that are
appointed, extended, changed and terminated by
a court decision to a person who has committed a
socially dangerous act, stipulated in the Special
Part of the CC of Ukraine, in a state of insanity, as
well as to a person recognized by a court as hav-
ing limited sanity, and to a person who, after
committing a criminal offense, has contracted a
mental illness that deprives him or her of the abil-
ity to realize his or her actions (inaction) or con-
trol them. The purpose of compulsory medical
measures is psychiatric treatment aimed at re-
storing or strengthening a person's mental health
to exclude the possibility of committing a new
socially dangerous act, the danger of harm to one-
self or others, the possibility of causing other sig-
nificant harm, as well as observance of one's
rights and legitimate interests (J/luTBuHOB Ta iH,,
2019, c. 422).
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Despite the current debate in the profession-
al scientific community on the legal nature of the
above coercive measures, it should be fully agreed
that they are criminal law measures by sectoral
affiliation, since their types, purpose, procedure
for appointment, extension, replacement and
termination are determined by criminal law, and
the procedure for appointment is determined by
criminal procedure law. In general, the question
of the necessity of their existence as a criminal
law phenomenon, according to an accurate ob-
servation of some domestic scholars, is based on
the fact that the need for these coercive means of
influence under the law arises precisely when a
person commits an encroachment on the protect-
ed spheres of human life as provided for in the
Special Part of the CC of Ukraine. Such an en-
croachment generates certain legal relations that
should be regulated and are regulated by criminal
law, which is quite reasonable given the content
of the main protective and regulatory function of
this branch of law (beknemimes, 2017, c. 31-32).

It is worth noting that the mentioned pur-
pose of coercive medical measures should be dis-
tinguished from the purpose of their application.
By its very nature, application is an activity, and
one or another coercive medical measure is the
subject of such activity. In this regard, the pur-
pose of applying any coercive measure of a medi-
cal nature is to assist in ensuring the state re-
sponse to the manifestations of illegal or socially
dangerous acts of mentally ill persons or persons
recognized as having limited sanity by correctly
determining, extending or replacing the relevant
coercive measure provided for by law. The cor-
rect application of coercive medical measures is
impossible without observing the principle of
their personalization, which is not paid enough
attention by domestic researchers.

A systematic analysis of the current criminal
legislation of Ukraine, as well as certain doctrinal
positions, primarily those of M.l Bazhanov
(2012, c. 79) regarding the personalization of
criminal law punitive measures (various types of
penalties), has allowed us to propose the follow-
ing definition of the compulsory medical
measures personalization principle concept. In
particular, the personalization of these coercive
measures can be understood as a requirement to
take into account the severity of the socially dan-
gerous act or criminal offense committed, the na-
ture and severity of the disease and the degree of
danger of the mentally ill person to oneself or
others when choosing one of the coercive medical
measures provided for by law, its extension or
replacement. In other words, personalization of
coercive medical measures means specifying the
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type of coercive medical measure when it is cho-
sen in relation to an insane or partially sane per-
son, prolonging its implementation or replacing it
with another depending on the characteristics of
the socially dangerous act or criminal offense
committed and the person who has committed it.
This personalization is a type of judicial personal-
ization, since the application of these coercive
measures depends, firstly, on the peculiarities of
the socially dangerous act or criminal offense
committed and the person who has committed it,
and secondly, on the fact that the law uses the
wording “may” in relation to the court’s authority
to apply any type of coercive medical measures.
Thus, the main requirement for personalization of
coercive medical measures is that only a coercive
medical measure of a medical nature should be
applied to a person of partial sanity or insanity,
which, taking into account the peculiarities of the
socially dangerous act or criminal offense com-
mitted and the person who has committed it,
would ensure protection of society from danger-
ous actions of mentally ill persons, improve their
mental state and help prevent the commission of
new criminal offenses or socially dangerous acts
(JlutBuHOB Ta iH. 2019, c. 422; lllapeHnko, 2002,
c. 17; 2Kyx, 2009, c. 94, 98-99).

The personalization of coercive measures of
a medical nature, as we have already noted, is
manifested in the general principles of their ap-
plication. An analysis of the provisions of Section
XIV of the General Part of the CC of Ukraine shows
that there is no article that would separately en-
shrine such general principles at the stage of mak-
ing or executing a court decision. At the same
time, part 1 of Article 94 of the CC of Ukraine de-
clares that depending on the nature and severity
of the act, taking into account the degree of dan-
ger of the mentally ill person to oneself or other
persons, the court may apply the following coer-
cive medical measures: 1) compulsory psychiatric
outpatient care; 2) hospitalization in a psychiatric
institution with regular care; 3) hospitalization in
a psychiatric institution with enhanced -care;
4) hospitalization in a psychiatric institution with
strict care. These coercive measures of criminal
legal influence do not include the placing of a
mentally ill person to relatives’ or guardians’ su-
pervision with compulsory medical care, since
such “placing” can only be carried out in cases
where the court, in accordance with Part 6 of Ar-
ticle 94 of the CC of Ukraine, does not find it nec-
essary to apply any of the coercive medical
measures provided for by law, as well as in case of
termination of their application.

It should be noted that the vast majority of
domestic scholars believe that Part 1 of Article 94
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of the CC of Ukraine actually contains three crite-
ria that the court should take into account when
determining a certain type of coercive medical
measures such as:1) medical (nature and severity
of the disease); 2) legal (severity of the committed
act); 3) social (degree of danger of the mentally ill
person to oneself or other persons) (Kuura, 2009,
c. 105). Therefore, Part 1 of Art. 94 of the CC of
Ukraine is in fact the rule that actually establishes
the general principles of application of coercive
medical measures, which, again relying on the
scientific heritage of M. I. Bazhanov (2012, c. 81),
can be understood as those criteria established by
law that should guide the court when choosing in
each criminal proceeding one of the coercive medi-
cal measures provided for by law, prolonging its
implementation or replacing one with another.

The main provisions regarding these criteria,
which, in fact, constitute the general principles of
application of coercive medical measures, are
considered below. For instance, one of the scien-
tific and practical commentaries of the CC of
Ukraine states that the nature and severity of the
disease are determined by the clinical form of
mental illness, its depth and persistence, the dy-
namics of the disease process, the prognosis of its
course and some other circumstances related to
the person's disease state. The nature of the men-
tal illness, its form, depth, persistence, peculiari-
ties of the mental state and behaviour during the
period of committing a socially dangerous act are
the signs that determine the social danger of a
mentally ill person. The severity of the committed
act is based on the provisions of Article 12 of the
CC of Ukraine on the classification of criminal of-
fenses. The degree of danger of a mentally ill per-
son to oneself or others includes an assessment of
the mental state of the person at the time of the
court proceedings and the danger of this patient to
others, which follows from the nature of the disease
(MenbHuk Ta iH, 2018, c. 276-277; Kyk, 2009,
c. 111-112; Aupapyuiko Ta iH., 2008, c. 222-223).

In addition to the above, it is appropriate to
add that the nature and severity of the disease are
assessed by the court on the basis of a forensic
psychiatric examination, which is mandatory,
since the decision on the mental state of a person
requires the use of special knowledge. In this
case, experts are not only entitled but also obliged
to assess the mental state of the subject. An expert
opinion is one of the evidences that does not take
precedence over other evidences and, like all oth-
er evidences, is subject to evaluation by the judg-
es’ internal conviction based on a comprehensive,
complete and objective consideration of all the
circumstances of the case in their totality (Tae-
BuH, 2013, c. 15). At the same time, the severity of
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the act is assessed not only by analyzing the pro-
visions of Article 12 of the CC of Ukraine, but also
other circumstances, such as the nature, method
of the act, the number of episodes of socially dan-
gerous activity, the nature and severity of possi-
ble socially dangerous consequences or those that
have occurred. In addition, according to Part 3 of
Art. 501 of the CPC of Ukraine, the criminal law
assessment of a socially dangerous act committed
in a state of insanity should be based only on in-
formation characterizing the social danger of the
actions committed. This does not take into ac-
count the previous criminal record, the fact of
committing a criminal offense for which the per-
son was released from liability or punishment, the
fact of applying coercive medical measures to the
person.

Regarding the assessment of the signs of the
degree of danger of a mentally ill person to one-
self or others, it, in comparison with the criteria
already described, remains largely controversial
in the professional scientific community. In par-
ticular, V. V. Len (2010, c. 122-123, 131-132) and
M. M. Knyha (2009, c. 127-128) distinguish not
social, but socio-psychological criteria among the
ones that constitute the general principles of co-
ercive medical measures application. Researchers
include the description of a person in terms of
negative moral and psychological traits, anti-
social orientation, social disadaptation (lack of
employment, material insecurity, housing and
domestic problems, family disadvantage, antiso-
cial influence of the environment, etc.), as well as
the level of his or her spiritual development.

While expressing the attitude to the above-
mentioned position, it is appropriate to note that
it is not devoid of logic, since the mentioned char-
acteristics of the socio-psychological criterion
fully comply with the characteristics of a wider
group of information describing the person who
committed a criminal offense or socially danger-
ous act (for example, this includes the infor-
mation specified in part 3 of Article 501 of the
CPC of Ukraine: previous criminal record, the fact
of committing a criminal offense for which the
person was released from liability or punishment,
the fact of applying coercive medical measures to
the person, etc.) It is also worth noting that the
general principles of applying coercive medical
measures are not limited to the three criteria
mentioned above. The analysis of scientific litera-
ture and interpretations of the highest court
shows that the application of coercive medical
measures provided for in paragraphs 2-5 of Arti-
cle 94 of the CC of Ukraine depends on the pres-
ence of insanity or limited sanity. Thus, insane
and partially sane persons cannot be subjected to

38

the same coercive medical measures provided for
in paragraphs 3-5 of Article 94 of the CC of
Ukraine based on medical criteria. Due to the fact
that the provision of compulsory outpatient psy-
chiatric care is applied to persons with mental
disorders, the presence of which is a criterion for
limited sanity (part 1 of Article 20, part 2 of Arti-
cle 94 of the CC of Ukraine), courts should take
into account that only this type of coercive medi-
cal measures can be applied to persons recog-
nized as having limited sanity, if necessary. The
peculiarity of this psychiatric care is that it is pro-
vided to convicted persons on a limited basis un-
der a compulsory order simultaneously with serv-
ing a sentence imposed by a court verdict (Mesb-
HUK Ta iH., 2018, c. 277; xyxa Ta iH., 2017,
c. 223; bepi, 2017, c. 162). Therefore, we tend to
believe that the court applies one of the coercive
medical measures provided for by law, taking into
account the state of insanity or limited sanity of
the person, especially when it comes to deciding
whether to apply these means of influence to mi-
nors ([pungent, boanapyk, 2014). At the same
time, if it is a case of limited sanity, then, accord-
ing to S. 0. Beklemishchev (2017, c. 158), when
deciding on the appointment of compulsory out-
patient psychiatric care, special attention should
be paid to the "positive prognosis" of doctors, that
is, the possibility of a mental disorder of limited
sanity in the future to acquire a more complex
form and depth, which will indicate an increased
social danger of such a person. It is relevant to
note that some researchers substantiate the posi-
tion that it is generally unlawful to apply any type
of coercive medical measures to persons of lim-
ited sanity. In particular, it is noted that the sub-
stantive description of the mental activity of a
person in a state of so-called limited sanity does
not give grounds to state that he or she is de-
prived of the ability to adequately realize the sur-
rounding reality, his or her mental state and be-
haviour. On the contrary, since it is a type of
sanity, a person in this state has the ability to ex-
ercise conscious and volitional control over his or
her behaviour. In such circumstances, taking into
account international principles of involuntary
psychiatric care, a person should be able to decide
of his or her own free will whether to seek psy-
chiatric care (Bypain, 2011, c. 20; Kaniwes, 2007).
However, this position requires further scientific
reflection, since it is unlikely that compulsory
psychiatric care, taking into account the relevant
international principles, can depend on the ability
to decide whether to seek psychiatric care of
one's own free will. In other words, the term
“compulsory provision of psychiatric care” indi-
cates that a person of limited sanity is forced to
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undergo treatment by the authorized bodies. If it
is the right of such a person to seek psychiatric
care, then it is obvious that this care is not coer-
cive.

Consequently, it can be stated that the gen-
eral principles of application of a certain type of
coercive medical measures are the following cri-
teria: 1) medical (nature and severity of the dis-
ease); 2) legal (severity of the act committed, the
state of insanity or limited sanity of the person);
3) social and psychological (degree of danger of
the mentally ill person to oneself or other persons
and other information characterizing the social
danger of the mentally ill person, i.e. a wide range
of information that allows characterizing the
mentally ill person who committed a criminal of-
fense or socially dangerous act). The said position
to some extent clarifies the opinion previously
expressed regarding the quantitative composition
of the criteria for the general principles of appli-
cation of coercive medical measures (flmenko,
2014, c. 250). The last socio-psychological criteri-
on is the one that not only influences the choice of
a certain type of coercive medical measure, but is
actually decisive for the question of applying any
such coercive means of influence, since these
means can be used only against persons who are
socially dangerous (part 4 of Article 503 of the
CPC of Ukraine). Therefore, the determining place
of the social danger of a mentally ill person in the
mechanism of application of any coercive medical
measure should lead to the following logical con-
clusion: coercive medical measures are not ap-
plied to persons who have mental disorders and
have committed a socially dangerous act, but have
lost their social danger at the time of the case
consideration. The public danger of an insane or
partially sane person has an objective expression
(objective character), since it is primarily deter-
mined by the type (kind) of mental illness and the
severity of the mental disorder or disease
(bexknemimes, 2017, c. 178).

At the same time, we are inclined to support
those scholars who emphasize that the content of
the provisions of Part 4 of Article 94 of the CC of
Ukraine raises objections from the standpoint of
their compliance with Part 4 of Article 503 of the
CPC of Ukraine, and therefore, hospitalization in a
psychiatric institution with enhanced care cannot
be applied to a person who, by his or her mental
state, does not pose a threat to society, i.e. is not
socially dangerous (I'aeBuii, 2013, c. 20). It should
also be noted here that the risk of a patient com-
mitting a criminal offense or a socially dangerous
act necessary to decide whether to apply one of
the types of coercive medical measures provided
for by law is assessed using a risk evaluation scale
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in a special mental health care facility?. In particu-
lar, the most widely used risk assessment tool,
HCR-20 Version 3, is designed to measure the risk
of violence among mentally unstable offenders.
Moreover, it works equally well with non-
mentally stable offenders. It includes three sub-
scales: “Historical Factors” (10 items), “Clinical
Factors” (5 items), and “Risk Management Fac-
tors” (items), consisting of 20 items, each rated on
a scale from 0 to 2 (fkoBenp, 2014, c. 102). How-
ever, the analysis of the studies on the procedural
activities of the prosecutor in criminal proceed-
ings on the application of coercive medical
measures shows that among the reasons for re-
turning the prosecutor’s requests for the applica-
tion of coercive medical measures, the main one is
the uncertainty of the specific coercive medical
measure proposed for application by the court,
taking into account the general principles of their
selection (74 %). Therefore, in the relevant re-
quest, the prosecutor must make sure that it is
necessary to apply coercive medical measures to
the person, propose a specific type of such
measures, and determine whether it is possible to
ensure the participation of the person who com-
mitted a socially dangerous act in the court pro-
ceedings for health reasons. (Tkay, 2021, c. 150).

In this regard, we understand that the gen-
eral principles of application of coercive medical
measures may be represented by the following
possible provisions. Thus, the court applies for an
indefinite period one of the coercive medical
measures provided for by the CC of Ukraine, tak-
ing into account the nature and severity of the act,
the state of insanity or limited sanity of the per-
son, the nature and severity of the disease, the
degree of danger of the mentally ill person to one-
self or other persons, as well as other information
about the person who committed the criminal
offense or socially dangerous act, and the provi-
sions of the CC of Ukraine. Each of these criteria
has its own impact on the choice of a particular
type of coercive medical measure, and each of
them must be independently established and
evaluated by the court.

It is worth noting that the draft of the new CC of
Ukraine presents coercive medical measures as
compulsory medical care, which is a type of security

1 [Ipo 3aTBepmxeHHs [IpaBuJ 3acToCyBaHHS
NPHMMYCOBUX 3aX0ZiB MeJJUYHOI'0 XapaKTepy B cre-
LiaJIbHOMY 3aKJaZi 3 HaZlaHHsA ICUXIaTPU4HOI J0-
nomorn : Hakaz MO3 VYkpainun Bix 31.08.2017
Ne 992 // B/l «3akoHoaBCTBO YKpaiHu» / BP Ykpai-
Hu. URL: https://zakon.rada.gov.ua/laws/show/
21408-17 (Accessed 14 December 2022).
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measures. Art. 3.6.2 of the draft CC of Ukraine
separately declares the general rules for the ap-
plication of security measures, which can only be
supported: one or more security measures may
be applied to a person who has committed an act
under the CC of Ukraine, regardless of the pun-
ishment (part 1); security measures are applied
by the court taking into account the criminal law
qualification of the act committed by the person,
information about the person and in accordance
with the rules provided for in the articles of this
Section (part 2).

According to Part 2 of Article 3.6.3 of the
draft CC of Ukraine, when determining the type of
coercive psychiatric care (outpatient psychiatric
care or placement in an institution providing in-
patient psychiatric care) for a person who has
committed an unlawful act, the court, in addition
to the information specified in Part 2 of Arti-
cle 3.6.2 of this Code, takes into account his or her
mental state and the probability of committing a
new unlawful act.

According to Art. 3.6.4 of the draft CC of
Ukraine, compulsory psychiatric care may be ap-
plied to a person who: 1) is declared insane;
2) after committing a criminal offense, due to a
mental disorder, is unable to serve his or her sen-
tence; 3) is declared by a court to be of limited
capacity. The period during which a person was
placed in an inpatient psychiatric care facility
(this applies to insane persons and persons whose
state of insanity arose after committing a criminal
offense) is counted towards the term of the sen-
tence at the rate of one day in an inpatient psy-
chiatric care facility for one day of imprisonment
for a certain period or arrest.

A systematic analysis of the above provisions
of the draft new CC of Ukraine allows us to con-
clude that, firstly, in contrast to the current crimi-
nal law, the general principles (rules) for the use
of coercive medical care in the draft new criminal
law are defined in a separate article. Secondly,
when determining one of the two types of coer-
cive medical care, the court should be guided by
the following criteria: to take into account the
criminal law qualification of the act, information
about the person who committed it, in particular
his or her mental state and the probability of
committing a new illegal act. The above criteria
for determining coercive medical care in the draft
new CC of Ukraine are to some extent similar to
those possible criteria that, in our opinion, could
meet a separate regulatory definition in the cur-
rent criminal legislation of Ukraine. This demon-
strates that the study of the general principles of
application of coercive medical measures and the
development of scientifically sound recommenda-
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tions aimed at improving the regulatory certainty
in criminal law of the criteria which the court
should be guided by when choosing one of their
types, based on scientific research in various for-
mats, is undoubtedly a relevant and timely area of
scientific research and is at the same time inter-
esting not only from a theoretical but also from a
practical point of view.

CONCLUSIONS. The application of coercive
medical measures results in the court's activity,
which consists in making a decision in the form
prescribed by law to determine one of the coer-
cive medical measures provided for by the CC of
Ukraine, to extend its implementation or to re-
place it with another based on the established and
assessed circumstances of the criminal proceed-
ings and guided by the right of judicial discretion.

Personalization of coercive medical measures
is the specification of the type of coercive medical
measure when it is chosen in relation to an insane
or partially sane person, its continuation or re-
placement with another depending on the charac-
teristics of the socially dangerous act or criminal
offense committed and the person who commit-
ted it.

The general principles of application of coer-
cive medical measures should be understood as
those criteria established by law that should
guide the court when choosing one of the coercive
medical measures provided for by the CC of
Ukraine in each criminal proceeding, extending its
implementation or replacing one with another.

One of the shortcomings of the regulatory
certainty of the general principles of application
of coercive medical measures at the stage of mak-
ing or executing a court decision is that the cur-
rent criminal legislation of Ukraine does not con-
tain an article that would separately enshrine
such general principles or rules. At the same time,
part 1 of Article 94 of the CC of Ukraine, which is
called “Types of coercive measures of a medical
nature”, still indicates their certain “presence” in
the law. The issue that requires further scientific
reflection, at least in view of the provisions of the
law that are currently in force, is the definition of
a list of criteria that should guide the court in
choosing one of these coercive measures, extend-
ing its implementation or replacing one with an-
other. In this regard, we believe that in the cur-
rent criminal legislation of Ukraine, the general
principles of application of coercive medical
measures could be represented by the following
possible provisions: the court applies for an indef-
inite period one of the coercive medical measures
provided for by the CC of Ukraine, taking into ac-
count the nature and severity of the act, the state of
insanity or limited sanity of the person, the nature



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

and severity of the disease, the degree of danger To a certain extent, they only complement and, at
of the mentally ill person to oneself or other per- the same time, in some aspects detail the key cri-
sons, as well as other information about the per- teria for the general rules of application of such
son who committed the criminal offense or social-  coercive criminal legal measures defined in the
ly dangerous act and the provisions of this Code. relevant articles of the draft new CC of Ukraine.
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OBLIVE HAYAJIA IPUMEHEHUA TPUHY AUTEJIbHBIX MEP MEJULIUHCKOTI'O
XAPAKTEPA: IIOHATHUE U OCHOBHBIE KPUTEPHUHU

CraTba NOCBslLIleHa UCCIeJOBaHUIO OOIMX Hadyas MPUMeHeHUs NPUHYAUTEebHbIX Mep MeJu-
IIMHCKOT0 XapakTepa 1 GopMy/IMPOBKe HAa 3TOM OCHOBaHHH COGCTBEHHBIX 060061AIOLINX BBIBO-
JI0B, HaIllpaBJIEHHBIX HA Jia/IbHeMIlIee pa3BUTHE HAy4yHOIo Npe/cTaBJeHus 00 UHUBUAyaln3a-
[[UM TaKUX NPUHYAUTENbHBIX Mep YIoJIOBHO-IPAaBOBOr0 BO3/ENCTBUSA U yCOBEPLIEHCTBOBAHUSA
NPAaKTUKU MX MPaBONpHMMeEHEHHUsl BC/IeJCTBUE COOJIOJIeHUsl CyJlaMU OTZAe/bHbIX NMPaBUJ WU
kpuTepueB. OTMeUY€eHO, YTO OJHUM U3 HeJJOCTaTKOB HOPMATHBHOUN oNpejie/IeHHOCTH OOLMX
Haya/ NpUMeHeHUsl NPUHYJUTENbHbIX Mep MeJULMHCKOI0 XapakTepa SIBJSeTC TO, YTO B
JefCTBYIOLEM yTOJOBHOM 3aKOHOJATe/NbCTBE YKpaWHBbI OTCYTCTBYeT CTaTbhf, KOTOpas OT-
JleJIbHO 3aKpeIisiia Obl Takue oblive KPUTepUH WM NpaBuia. [lpessioxkeHO aBTOpPCKoe
olpejieJieHNe MTOHATHSA 06X Hava/l NPUMEHEHUS IPUHYAUTEIbHBIX Mep MEAUIIMHCKOTO Xa-
pakKTepa, a Takke UX HOPMaTHUBHOe OIpeJieJieHHe B OT/ieJIbHOM CTaTbe JIeHCTBYIOLIEro yro-
JIOBHOT'O 3aKOHO/]aTe/IbCTBA Y KPAHHBI.

Karwuessvie caoea: undusudyanuszayus, npuHydumesavHvle Mepbl MeOUYUHCKO20 Xapakmepa,
so3delicmaue, o6wue Ha4aa, usbpaHue mep MedUYUHCKO20 Xapakmepa, usmeHeHue Mep medu-
YUHCKO20 Xapakmepa.
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3AT'AJIBHI 3ACAZIU 3ACTOCYBAHHA IIPUMYCOBHUX 3AX0A1B MEAUYHOTI'O
XAPAKTEPY: IOHATTSA ¥ OCHOBHI KPUTEPI{

CTaTTIO NPUCBAYEHO AOCIIPKEHHIO 3ara/lbHUX 3acaji 3aCTOCYBaHHA NPUMYCOBHUX 3aX0/liB Me-
JUYHOTO XapakTepy Ta $OpPMYJIOBAaHHIO Ha L OCHOBi BJIACHUX y3arajJbHEHUX BHCHOBKIB,
CIPSAMOBAaHMX Ha NOAAJIBLIMKA PO3BUTOK HAYKOBOI'O PO3YMIHHA NepCcoHali3alil TaKuX NpyUMy-
COBUX 3ac06iB KPUMiHa/IbHO-IPAaBOBOT'O BILJIMBY Ta BJ,0CKOHAJ/IEHHS] IPAaKTUKH iX 3aCTOCYBaH-
HA 4epes3 JOTPUMaHHA CyZaMHU MEeBHUX NPaBUJ YU KPUTepiiB. 3a3Ha4eHo, 10 3aCTOCYBaHHA
IPUMYCOBUX 3aX0/liB MeJJUYHOI0 XapaKTepy NepeAbavyae AigIbHICTb Cyy, IKa MOJIATA€E B yX-
BaJIeHH] pillleHHs B NepeA6adeHid 3aKkoHOM QopMi PO NMpHHAYEHHS OJHOTO 3 MPUMYCOBHX
3axX0/liB MeIMYHOTO XapaKTepy, nepesbadeHNx KpruMiHaibHUM KOZIeKCOM YKpaiHH, HOro npo-
JIOBXKeHHsI ab0 3aMiHy OJHOTO Ha iHIIMW Ha MiACTaBi BCTAHOBJIEHHUX Ta OOI'PYHTOBAHHUX 06-
CTaBUH KPUMIiHaJILHOTO NPOBA/PKEHHA Ta MpaBa Cy[0BOi JUCKpeLil. BctaHOBJIeHO, 1110 OAHUM
i3 HeZOJIIKIB HOPMATHUBHOI BU3HAYEHOCTI 3araJbHUX 3aca/i 3aCTOCYBAHHA NIPUMYCOBUX 3aX0-
JiB MeIJMYHOI'0 XapaKTepy € BiICYTHICTb Y YUHHOMY KPUMiHaJIbHOMY 3aKOHOZABCTBI YKpaiHu
CTaTTi, IKa 6 OKpeMo 3aKpinJioBaja Taki 3arajbHi 3acaJju 4M NpaBua. Y 3B’13Ky 3 LIUM BUCY-
HYTO HayKOBY TiNOTe3y Mpo Te, L0 3arajbHi 3acaZjd 3aCTOCYyBaHHS NPHUMYCOBUX 3aXO/AIB Me-
JWYHOTO XapaKTepy B YUHHOMY KpPUMiHa/JIbHOMY 3aKOHO/JABCTBI YKpaiHU MOXYTb 6y TH Npej-
CTaBJIeHi TaKUMU MOXUJIMBUMHU MOJIOKeHHSAMHU. Tak, «cyJ; 3acTOCOBYE 6e3CTPOKOBO OZUH i3
IIPUMYCOBUX 3ax0/iB MeJIMYHOI0 XapaKTepy, epej6aueHux UM KozekcoM, 3 ypaxyBaHHAM
XapaKTepy i TAXKKOCTI BAMHEHOTO JisIHHA, CTaHy HeoCyJHOCTi a0 0OMexeHOol 0CyJHOCTi oco-
64, XapaKTepy i TAMKKOCTI 3aXBOPIOBaHHS, CTyNeHs He6e3MeYHOCT] ICUXiYHOXBOPOTo AJ1s cebe
Yy {HIIUX 0Ci6, a TAKOX IHIIMX AAaHUX PO 0CO0Y, IKa BYMHMWI/IA KPUMiHaA/IbHe NIPaBONOpYIIeH-
Hf abo cycnisibHO HebGe3neyHe AisiHHA, Ta NoJoXeHb 1boro Kogekcy». HarosomeHo, 1110 BOHU
[IEBHOK MipOIo JiMllle JONOBHIOKTL I BOAHOYAC B OKPEMUX aclleKTax JeTalli3yloTh KIH04Y0Bi
KpuTepil 3araJbHUX NOpaBUJ 3acCTOCYBaHHSA TaKUX IPUMYCOBUX 3aco6iB KpHUMiHa/lIbHO-
MpaBOBOTrO BIIMBY, SIKi BU3HAYeHI y BiIMOBIJHUX CTATTAX NPOEKTY HOBOro KpumiHasbHOrO
KOJIeKCY.

Karouyosi caoea: nepcoHanizayisi npumycosux 3axodie medu4Ho20 xapakmepy, 3a2a/abHi 3acadu
3acmocy8aHHsl, 8UBIp NpuMycosux 3axodie Medu4Ho20 xapakmepy, 3MIHA NPUMYCOBUX 3aX00i8
Medu4HOo20 Xapakmepy.
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BU3HAYEHHA KOMIIOHEHTIB IICUXO®I3UYHOI TOTOBHOCTI
MOJIIIEACHKHUX /10 3ACTOCYBAHHA TABEJIbHOI BOTHENAJ/IBHOI 3BPOI
B YMOBAX BOEHHOI'O CTAHY

HaykoBy cTaTTIO CIPSIMOBAaHO Ha MOIIYK LLISAXIB Y/JOCKOHAJIeHHS1 KOMIOHEHTIB ncuxogdisny-
HOI TOTOBHOCTI MOJIiLIeCbKUX [J0 3aCTOCYBaHHS TabeIbHOI BOTHeNabHOiI 36poi. 3 MeTol0 BU-
pillleHHdA 3aBJaHb JOC/IiIKeHHA IPOBeJeHO aHasli3 JxXepes MiXKHApOAHOTO Ta BITYU3HAHOIO
IpaBa, 1[0 perJaMeHTYIOTb 3aCTOCYBaHHA NMOJILeCbKUMU CUJIH, CTellialbHUX 3acobiB i Bor-
HenasibHOI 36poi. BuokpeM/ieHO 0cO6JIMBOCTI MPaBOBOI'O peryJ/OBaHHS 3aCTOCYBaHHSA NpU-
MYCOBHUX NOJIILIEMCbKUX 3aX0/iB B YKpaiHi B yMOBax BOEHHOIO cTaHy. HaBeleHO YMHHMKY, fAKI
BIJIMBAIOTb HAa MPUUAHSATTS NOJiEHChKUMU pillIeHHS PO MOXJIMBICTb 3aCTOCYBaHHS Tabesb-
HOI BOTHeMNaJIbHOI 36poi. 3/iliCHEHO MOPIBHS/JIbHY XapaKTEPUCTUKY MOKA3HUKIB BJIACHUKIB
BOrHemnasbHOI 36poi Ha 100 Tuc. HacesieHHS 3aKOPA0HOM 3 aHAJIOTIYHUM NOKa3HUKOM B YKpa-
iHi. 3anPONOHOBAHO LIJIAXM KOMIIJIEKCHOTO OEJHAHHA 3a3Ha4eHUX HanpsAMiB McuxodizsnyHoi
rOTOBHOCTI Z10 3aCTOCYBaHHs Tabe/bHOI BOrHenaIbHO{ 36pol.

Kawouoei cnoea: noaiyeticbkuil, mabeabHa 802Hena/bHA 36posi, NCUxo@izuuHa nidzomoska,
cmpec, ekcmpeMa/ibHi ymMosu, izudHi skocmi, Meduko-6i0/102i4Hi NOKA3HUKLU.

OpuezinanbHa cmamms

BCTYII. [leBHUI yac 3aCTOCYBaHHS CTpiJelb-
Koi 30poi Oy/il0 MpeporaTHBOK apPMiHMCbKHUX
36poiiHuX ¢opMmyBaHb. OfHak 3apa3 cuUTyalis
3MiHWJ/Iach, BOTHeNaslbHA 30pos, CleliajbHi Ta
iHAMBiAyanbHI 3ac0OU 3aXUCTy CTalM HEBiJ'€M-
HUMM CKJI3IOBUMH €KillipOBKU MOJILENRCHKOrO,
0 CBiIYUTh MPO 0cobJiMBe Miclle HarioHasmbHOT
noJtitii YKpaiHu B cUCTeMi aiMiHICTpaTUBHO-PO3-
HOpsAIYOro MPUMYCY, sIKa Ge3nocepeHbO 3a6e3-
neyvye myo6J1iuHy 6e3neKy B KpaiHi.

BuKOHaHHSA MOJiLERCEKUMH CTYyK60BO-60110-
BUX 3aB/JaHb 3/iHCHIOETbCA Y ciequpiuHUX YMO-
Bax, 3a IKMX 3aCTOCYBaHHS BOTHeNabHOI 36poi €
JOCUThb iMOBipHUM. OCOGJIMBY POJib NIPH LLOMY
BiZlirparoTh mpaBoBi Ta ncuxodisiosoriuni Kom-
NOHEHTH 3aCTOCYBaHHA IOJIiLleCbKHUMHU BOTHe-
najbHOI 36poi, BpaxOBYHOUYU NMPABOBUH CTATYC i
BUCOKHUU piBeHb BiJNOBiJaJbHOCTI. AK CBIAYUTH

© Boposuk M. 0., HagyTuii A. B, Jlykin B. I1., 2023

IPaKTHKa, B YMOBaX 36pOHHOTO HMPOTUCTOSIHHS
BeJ/leHHs1 BOTHIO NOJIiLleCbKUM MOXKe Bii6yBaTU-
cs 3 GyJb-IKUX IOJIOXKEHb, IPU Pi3HOMY OCBIT-
JIEHHI, He3aJIe)KHO BiJl KJiMaTHUYHUX YMOB, B 00-
CTaBHMHAX >KOPCTKOro JIIMITy 4acy. PesysbTaTom
bOro OyJie rapaHTOBaHe ypaKeHHs L, a He
BUNA/IKOBE BJIy4YaHHS.

CyyacHa KOHIEMNILisi MPaBOOXOPOHHOI Aisi/ib-
HOCTI Ilepesi6ayae, 1110 MosineicbKui — e oKpeMa
60li0Ba OJMHHULS, 34aTHA AiITU B YMOBax peasb-
HOI 3arpo3u. Y 3B’s3Ky i3 UM I[OCTaE HeooXia-
HICTb peTeJIbHOTO BUBYEHHS TAKTUKO-TEXHIYHUX
XapaKTepPUCTUK TabesbHOI 36pol, NpaBOBUX MiJ-
cTaB il 3aCTOCYBaHHS, TaKTUKU Jil B yMOBax
OJIMDKHBOT'O GO0 3 030POEHUM 3JI0OYHUHIIEM.

[liz; yac Zii BOEHHOTO CTaHy, KOJU CUJIU 000-
poHU YKpaiHU TiIHO YUHATH Omip 36pOHHOMY
BTOPTHEHHIO pociiickkoi ¢eneparlil, MUTaHHSA
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BHECEHHS KOHCTPYKTHUBHUX 3MiH y TaKTHKY NpO-
BeJleHHs Cllellia/IbHUX Ollepaliid Ta aJrOpUTMHU
Ji mosinelchbKuX, SIKi BUKOHYIOTh CJIY»KO0BO-
60/0Bi 3aB/laHHA Ha JIeOKYNOBAaHMUX TepPUTOPIfAX,
ncuxodiziosIorivHoi TOTOBHOCTI MOJIILIEUCHKUX 10
3aCTOCYyBaHHSI BOTHeNalIbHOI 36poi HabyBalOThb
06’eKTUBHOI HeoOximHocTi. EdekTuBHE 3acTocy-
BaHHS Ta BUKOPUCTAHHS BOTHeNa/bHOI 36poi, 3
0JIHOTO GOKY, 3a/1eXXUThb Bifl JOTPHUMaHHS 0CO6BHC-
TOI 6e3MeKy, 3 iHLIOTo, — OCTA€E MUTAHHS 3aXUCTY
>KUTTS, 3/l0pOB’sl Ta MaliHa rpoMa/isiH BiJi IPOTH-
NpaBHUX AidHb. CaMe TOMy OJHHUM i3 K/JIIOYOBUX
NUTaHb NPOoQeciiHOl MATOTOBKH MOJIiIEHChKUX
€ BJOCKOHAJIeHHs MCcUuXo¢i3iosioriyHol roToBHOC-
Ti Mali6yTHIX odilepiB noJinii 10 3acTocyBaHHS
BOTHenaJIbHOi 36poi.

META 1 3ABJAHHA AOC/IIJ?KEHHA. Me-
Moo CTaTTi € BU3HAYUTHU NPIOPUTETHI HANIPAMHU
B/IOCKOHAJIEHHA NCUX0Qi3UYHOI FOTOBHOCTI MO-
JIIEHCbKUX [0 3aCTOCYBaHHS TabesbHOI BOTHe-
najbHOI 30pol B yMOBaX BOEHHOTO CTaHy. 3a-
80AHHSIMU IOCTiJ[XKEHHS] €:

1) mpoanasidyBaTH OCOGJIMBOCTI IMPaBOBOTO
pery/iroBaHHs 3acTOCYBaHHS IOJIiLEHCbKUMU BOT-
HenasibHOI 36poi B 3apy6i>KHUX KpalHax;

2) pO3KpUTH Cy4acHMH CTaH NcUX0}i3nyHOI
FOTOBHOCTI NOJIILIEMCbKUX [0 3aCTOCYBaHHSA Ta-
6e/IbHOI BOTHeNa/IbHOI 36p0i B yMOBaxX BOEHHOTO
CTaHy;

3) gocaiUTH KOMIIOHEHTH NCUX0QizuyHOI
TOTOBHOCTI NOJILIEHCHKUX [10 3aCTOCYBaHHSA BOT-
HemnaJIbHOI 36poi.

METOA0JIOTIIA AOC/MIAXEHHA. [na Bu-
pillleHHA TIOCTaBJIEHUX 3aBJaHb 3aCTOCOBAHO
TaKi MeTOJU HAayKOBOI'O Ni3HAHHSA: Meopemu4Hi -
aHaJsi3y, cucTeMaTu3alili Ta y3arajJbHeHHS Hay-
KOBUX JpKepeJ, HOpPMaTUBHO-IIPaBOBUX aKTIB — 3
METOK PO3KPUTTA IpPaBOBUX NiJCTaB 3aCTOCY-
BaHHS BOTHeNaJbHOI 36poi MoJiLeNdChbKUMUY;
KOMIIapaTUBHOTO aHaJli3y - A/ XapaKTepUCTH-
KM 3apy6ixHOro focBify npodeciiiHoi niarotos-
KU NOJILEeHCbKUX [0 3aCTOCYBaHHS BOTHeNasb-
HoOl 36poi; emnipuuHi — crocTepexXeHHs, 6eciay,
aHKeTyBaHHSl - JJis1 BUsBJEeHHs piBHA cpopmo-
BaHOCTi NcuX0Qi3WYHOI TOTOBHOCTI mMoJiilleich-
KHUX JI0 3aCTOCYBaHHsI BOTHeNasbHOI 36poi; Mma-
memamu4Hi — 1J1s1 06pO6GKU eKClleprMeHTalbHUX
JaHUX, KIJIBKICHOTO 1 KiCHOrO aHasi3y eMHOipyy-
HOro Marepiajsly Ta iHTeprnpeTanii pe3y/JbTaTiB
HAyKOBOI Iparli.

PE3YJIbTATH JOC/IKEHHA
JAUCKYCIA. Heposiku akcioMd «/I0AdHA
36posi» B Nepios; CbOrofileHHs € IJ106a/JbHOI0 3a-
rajJibHOJIIOACbKOK MpobJsieMoto. [losgBa HOBUX
36poiiHUX KOHQJIIKTIB, 3arajibHe 3y0O0XiHHA Ha-
CeJIeHHS NIPOBOKYIOTb HEKOHTPOJIbOBAHE PO3IIO0-
BCIO/DKEHHSI BOTHeNaJIbHOI 36poi, mpo 1o CBij-
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yaTh AochaifkeHHsi, npoBeaeHHi OOH: 3apas y
CBiTi HasiyyeTbcsa 875 MJIH OAAMHUIL KOPOTKOC-
TBOJIbHOI CTpisielibKoi 36poi, 6i/blile %4 3 IKUX - Y
BJIaCHOCTI mpuBaTHHUX ocib. JocaimkeHHs, npo-
BeJieHHI KeHeBCbKHUM IHCTUTYTOM Mi>KHApOJHUX
JOCHiPKeHb, CBil4aTh, 1[0 HAKOIJIBIIOW KiJabKic-
TIO BJIACHUKIB KOPOTKOCTBOJILHOI BOTHeNaJIbHOI
36poi Ha 100 THc. HaceseHHs € rpomajsaHu: CIIA -
880 oci6, lIBeiuapii - 460 oci6, Pinasguaii -
430 oci6. OpgHak, He3BaXkal4d Ha Ile, Ha3BaHi
KpaiHU He € JiilepaMH 3 KUJIBKOCTI 3JI0YHMHIB,
YYMHEHUX i3 3aCTOCYBaHHSIM BOTHENa/IbHOI 30Ol
Jlist po3yMiHHA 1i€i 06CTaBUHM CJifi 3BEpHYTH
yBary Ha [Jadi, oTpuMaHi YnpasaiHHam OOH 3
60pOTHOH 3 HE3aKOHHHUM 06iroM HAapKOTHKIB Ta
OpraHi30BaHOK 3JIOYUHHICTIO, AKi AeMOHCTpY-
I0Th, L0 JilepaMU cepel; BUMHEHHA 3JIOUYUHIB i3
3aCTOCYBaHHSM BOTHenasabHOI 36poi Ha 100 Tuc.
HacesieHHs €: Anbanisa - 22,1 %, bpasunia -
21,7 %, Mapargait — 18,4 %. [IpogeMoHcTpOBaHi
¢daKTH BKa3yrTh HAa HU3KY acNeKTiB 3a3HAa4eHO-
ro fBUILIA, A0 fAKUX MOXHA BiJJHECTHU: HU3bKY
NpaBOBY KyJ/IbTYpy HaceJleHHs], HeJO0CKOHaJiCThb
IPaBOBOr'O peryJoBaHHA 006iry BorHenajbHOI
36poi, HU3bKUH piBeHb MpodeciiHOl MiroTOB-
JIEHOCTi 0COGOBOro CKJIaAy CHJIOBUX CTPYKTYP
(3apocuiio, Peguenko, 2016).

CranoMm Ha srotuil 2022 p. HanioHanbHOIO
noJtiniero Ykpainu odiniiHo 6y/10 3apeecTpoBa-
HO 694 Tuc. rpoMajisiH YKpaiHy, sIKi € BJacCHUKa-
MU 868 THC. OAMHUIIL BOTHENAIbHOI 36Poi, 3 AKO1
20 % cksafal0Th 3pa3skyu MUCJIUBCBKOI HapisHOL
36poi, a pellTy — MUCAMBCbKA IJ1aJIKOCTBOJIbHA
36pod. [Ipu ybomy kepiBHULTBO MBC YKpainu
3a3Hayae, Ll0 Ha pyKax B YKpaiHLiB Moxke OyTH
10 5 MJTH OIMHUIb JIETKOI BOTHENa/IbHOI 30pOl.

[IpaliBHUKK CUJIOBUX CTPYKTYp MiJ 4ac BU-
KOHaHHSA npodeciiHUX 060B’A3KiB MalOTh MPABO
BUKOPHUCTOBYBATU BOTHeNA/IbHY 36p0OI0 Y BUNAJ-
Kax | nopsiky, nepesbadyeHUX HU3KOI HOPMATHU-
BHUX aKTiB MDXHApPOJHOIO Ta YKpaiHCbKOTO 3a-
KOHOJaBCTBa. fKuo 6paTu o yBaru ¢GakTOpH,
4Ki He BUKJIIOYAIOTh MOXKJIMBICTb MOMMJIOK, CBa-
BlJLJIS, IOTYpaHHA Jep>KaBHUX OpraHiB 4M Ioca-
JIOBUX 0Ci0, MOCTAE AOIJIbHUM MUTAHHS PO3TJIs-
Jly 3a3Ha4eHoi Npo6jieMH B HAYKOBOMY JAUCKYpCi
(binivenko, 2016).

3 MeTOI BUpilleHHsI BKa3aHUX Npob6JieM
HU3Ka 3aKOPJAOHHHUX Ta BITYU3HAHUX Y4YEHHUX
NPUCBATUINA CBOI JOCJiPKEHHS MUTAHHSAM Ipa-
BOBOT'0 PETYJ/IIOBAHHS 3aCTOCYBaHHs 30pol CUJIO-
BHMH CTPYKTypamy, 30kpeMa 1e 0. M. banaypka,
B. B. bongapenko (2017), A. T. Kom3tok, M. 1. Epon-
kig, M. E. €dpimos, 0. C. ®posos, b. Ileppoy Ta
b. ®appes, E. k. [lininotTo. [luTaHHA BAOCKO-
HasleHHs1 Ncuxo¢i3nyHOI FOTOBHOCTI moJinei-
CbKOr'0 [0 3aCTOCyBaHHSI BOTHeNasbHOI 36poi
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posrasganu €. ®. 3eep, E. T. Cro6oaH10K, O. M. /Ibo-
poBa, M. T'. Jlorayes, 0. M. JlonaeBa (2009). BogHo-
4yac MATaHHSA MPaBOBOI 3aXUILLEHOCTI MOJTILENCHKOr0
y BHUIAJKY 3aCTOCYBaHHS 36poi, BJOCKOHAJIEHHS
Horo ncuxo¢iznyHoi rOTOBHOCTI Mij, Yac 3aTpu-
MaHHS 3JIOYMHIM, AKUH YMHUTb 36pOHHUE orIip,
BUBYaJIUCA OKPEMO, a He fK LiJlicHa nejaroriyda
cucreMma.

3acTocyBaHHsI BOTHeNasbHOI 36poi € KyJb-
MiHaliiHUM eTanoM y cayx60Biil [isisIbHOCTI
noJIieNCchbKOro, OCKIJIBKM Ledl mpolec CKaaja-
€TbCA 3 HU3KHM 30BHILIHIX | BHYTpPILIHIX B3aEMO-
NoB’s13aHUX $AKTOPIB, cepel IKUX MPABOBI, COILi-
aJbHi-o6yTOBi, Ta mncuxodisiosoriuni (Mauri-
yeBCcbkUH, 2003).

PosrziisHeMO coLjiaJbHO-IPaBOBI 4YMHHUKHU
3acToCyBaHHSI 36poi MmoJielcbKUMH, SIKi BHpa-
KalOTbCA Y BiILHOMYy BUKOHaHHI Jifl B eKcTpe-
MaJIbHIM cuTyalii 3 iHTepnpeTauiero ii y npaBose
nosie (Jloraues, 2017). 3 MeTO0 BAOCKOHAJIEHHS
NpaBOBOI KOMIIeTeHLii O/ elCbKOro y BUMIaAKY
3aCTOCYBaHHS BOrHenaJbHOI 36poi BBaXKaeMo 3a
JOLJIbHE NpOaHa/li3yBaTh aKTU MDXHApPOLHOTrO
Ta BITYM3HAHOI'O 3aKOHO/AABCTBA.

BaxxsinBUM JAxepesioM Mi>XHapOAHOTO NpaBa,
1110 peryJilo€ IWHUPOKUIN CHEKTp AisIBHOCTI cUJIo-
BUX CTPYKTYp, € Kogekc noseaninku OOH ps4 no-
CaZloBUX 0Ci0 i3 miATpHMaHHS NpPaBONOPALKY,
KepiBHUM JOKYMEHTOM IocCTa€ Jleksapanida mnpo
noJtinito, yxsajseHa [lapsameHTCbKOIO Acamb6GJie-
€0 Pagu €Bponu B 1979 p. [IpoaHanisyBaBuu
3a3HavyeHi HOpMATUBHI aKTH, 6yJI0 BCTAHOBJIEHO,
1110 3aCTOCYBaHHS MOJiLleHCbKUMH BOTHENATbHOI
36poi MOBHMHHO BiZi6yBaTUCA TiNIbKU Y pa3i Heo6-
XiIHOCTI, Ha 3aKOHHHUX MiJCTaBax i 3TiIHO 3 aJro-
PHUTMOM «KOMYHIiKallisl — IepeKoHaHHs — pisnuHa
cuiia - creliajbHi 3ac06U - BOrHeNa bHa 36posi».

Crangaptu OOH nepej6ayaoTh 3aCTOCYBaH-
Hsl CWJIM Ta BOTHEMNaJ/IbHOI 36pol noJiineicbKUMHU
3 JIOTPMMaHHAM KJIIOYOBUX aKCiOM, 3a SKHX B
yMOBaXx, KOJIM IX 3aCTOCYBaHHS HeMHUHyYe, IIOJIi-
LeMCbKUA MOBHUHEH: BUSIBJATU CTPUMaHICThb i
JiSTU NOponopuiiHO A0 Aill NpaBONOPYLIHHUKA;
MiHIMI3yBaTH LWIKOAY i TpaBMyBaHHS Ta MOBaXKa-
TH i OXOPOHSITH JIIOJICbKE XXUTTSI; 3a6e31eyyBaTH
HaJlaHHA MeAWYHOI Ta iHImOI JomoMoru Gy/b-
SIKUM IOpaHeHUMM abo MOTepHmiJiuM ocobaM y
HaMKOpOTIUi TepMiHU; 3a6e3MeUnTH, 11106 poAudi
abo 6JiM3bKi Apy3i MOpaHeHUX UM MOTepHiJIUX
0ci6 6ysiM NOBiOMJIEH]I Y HAaWKOPOTILi TepMiHU
(TbopJio Ta iH., 2018).

Okpeme Miciie cepe/; xkepes Mi>KHApPOAHOTO
IpaBa, 10 3aKpilJIIOITh NOPALOK 3aCTOCYBaHHA
noJiiniero BorHemnasabHOi 36poi, nmocigaroTs OcHo-
BHI IPUHLIMIM 3aCTOCYBaHHA CWJIM | BOrHeNaslb-
HOi 36poi mocaZjoBUMH 0c06aMH 3 MiATPUMaHHSA
MPaBOMNOPAJIKY, yXBaJieHi 27 cepnHs — 7 BepecHs
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1990 p. BockMum Konrpecom OOH i3 3amo6iran-
Hs 3JIOYMHHOCTI Ta NOBOJPKEHHS 3 NPaBOIOPY-
HIeHHSAMY, a Takox PekoMenpanii Komitety Mi-
HICTpIB JAepxaBaM - y4acHULAM Paau €spomnu
«[Ipo €EBponeicbKUi KOAEKC MOJiLeNlcbKol eTH-
ku» Big 2001 p.

Cepes, HM3KM HOPMaTUBHO-NPABOBUX aKTiB
YKpPalHCBKOI'0 3aKOHOJABCTBA, 10 3aKPil/IIoITh
NPUHLMIIN NOJITHKHU JilepkaBu CTOCOBHO AOTpPH-
MaHHA NpaB JIIOJAWHU | TPOMaJAsAHMHA, KJIIO4Y0Be
Micie nocizae Koncrutyuis Ykpainy, B skiil 3a-
3Hau€eHo, 110 JIIOJIUHA, I KUTTS i 310pOB’sl, 4eCThb i
rigHicTb, HEOTOPKAHHICTD i 6e3nmeKa BU3HAIOTh-
cs1 B YKpaiHi HallBUIIOIO COIiaJIbHOI IIiHHICTIO.
[IpaBa i cBOGOAM JIIOJUHHU Ta IX rapaHTil BU3Ha-
YaloThb 3MICT i CIPAMOBAHICTB AiAJIbHOCTI Jepxa-
BU. /lepxxaBa BiJOBiJae nepes JIOAWHOIO 3a
CBOIO Jisl/IbHICTh. 3abe3neyeHHs NpaB i CBOGOJ,
JIIOJJMHU € F0JIOBHUM 060B’I3KOM Jlep>KaBHU.

[Topsilok 3acTOCyBaHHSA MOJiLEUCBKUMU BO-
rHeNnasibHOI 30poi nepenbavyeHui He TibKu KoH-
CTUTYLi€0, a U KpuMiHa/ibHUM KOJleKCOM YKpai-
HY, SAKUH peryJloe NUTaHHA IpaBOMipHOCTI
3aCTOCYBaHHSl IMoOJIili€el0 BOrHemaJbHOI 36poil
(craTTi 364-365). BiH Tako BU3HA4Ya€ TepMiH
«IepeBUILEHHS 3aX0/iB, HEOOXIJHUX JJ1s1 3aTPH-
MaHH4 3JIo4uHLIA». Tak, BignoBigHo A0 4. 2 cT. 38
KK VkpaiHu nepeBUIeHHSIM 3ax0/iB, HeoOXiJ-
HUX JJIsl 3aTPUMaHHs 0CO0H, fIKa BUMHUWJIA KpPU-
MiHa/IbHE IPaBONOPYLIEHHS, BU3HAETbCH YMHUCHE
3ano/isTHHA 0C00i, 1[0 BUMHHJIA 3JI0YUH TIKKOI
IIKOJIM, IKa IBHO He Bi/iMOBifgae He6e3MmeyHOCTi
nocsAraHHs1 a6o 06CTaHOBLi 3aTPMMaHHS 3JI04H-
Hus. [lepeBuUllleHHs 3ax0[iB, HEOOXiAHUX AJIs
3aTpUMaHHA 3JIOUMHIS, Ma€ HACAIKOM BiZIOBI-
JaJIbHICTB JIULIE y BUINIAJKaX, CIeLia/JbHO Nepes-
6adeHUx y craTTsAx 118 Ta 124 nporo Kogexcy.

OpHak He ciif 3abyBaTH, L0 NpaliBHUKU
NoJIiLii He HeCcyTb KpUMiHa/JIbHOI BiANOBiAa/JIbHO-
CTi 3a WIKOAY, 3alOAifAHY MiJ 4Yac BUKOHAHHA
C1y>k60BHX 000B’SI3KIB i3 3an106iraHHs CyCIiJIbHO
He6Ge3MeYHUM IOCATaHHSIM i 3aTPUMaHHIO 3J10-
YUHI[IB, ¥ BUMA/IKaX, KOJU BOHU He 3/iMCHUJIU
nepeBUILEHHS 3aXO0/[iB, HEOOXiJHUX [Jisl MpaBo-
MipHOTro0 3aTpUMaHHs npaBonopyiuHuka (Llypkan
Ta iH., 2020).

Takox y cT. 12 KK YkpalHu HasiBHa KJiacu-
dikalis KpuUMiHaJbHUX MpaBonopyuieHb. Tak,
noJlileiCbKU MOXe 3aCTOCOBYBAaTH BOTHeNa/lb-
Hy 36pOI0 TiJIbKU, SKIIO BYHMHSETHCA 3JIOUMH i3
KaTeropil TSKKUX ab6o 0COOJMBO TsHKKUX. Crelri-
aJIbHUMH MOJIOKEHHSIMU 06a30BUX NPUHIUIIB
3aCTOCYBaHHSl CWJIM Ta BOTHeNasbHOI 36poi mo-
CaloBUMH 0CO6aMM OpraHiB NPaBONOPSAKY Ie-
pefbayeHa 3a60poHa Ha 3aCTOCyBaHHS BOTHeIa-
JIbHOI 36poi moslinelcbKUMU NPOTHU JItoJeH, KpiM
CaM03axUCTy MOJIIEeRCbKOro ab0 3aXUCTy iHIIUX
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0Ci6 BiJi HEMUHYYOI 3arpo3u cMepTi abo cepihos-
HOI0 TpaBMyBaHHs, 3 METOI0 HeJONyLIeHHA BYM-
HEHHI0 0COGJIMBO TSXKKOIO 3JI0YMHY, TOB’f3a-
HOTO i3 3arpo3010 KUTTS, AJI51 apeLlTy 0coOH, IKa
CTAHOBUTb TaKy 3arpo3y Ta YMHUTH ONip 3aKOH-
HUM BHMOraMm mnoJiileHcbKoro, abo s 3amnooi-
raHHd BTeYi Takoi 0coOH, i TiIbKM TOAi, KoJu
MEHI pillyyi 3aX0AU HeJLOCTaTHI [Jid JOCATHEH-
HSI I[UX LiJIEN.

CrarTero 43 3akony Ykpainu «IIpo HanioHa-
JIbHY MoOJiiliio» nepefbayeHUNd MEeBHUH aJro-
PUTM, IKUM NIOBUHEH KepyBaTHUCSA NOJIiLeHCbKUN
mij; yac 3acTocyBaHHSl BOTHenaJibHOI 36poi. Ile-
pen il 3acTocyBaHHSM BiH 3000B’sI3aHUU 3a3/a-
Jleriip nomnepeAuTH 0co0y NMpPO MOMJIUBICTH 3a-
CTOCYBaHHA 36poi Ta HajaTH Il AOCTATHBO Yyacy
JUJI1 BAKOHAHHA 3aKOHHOI BUMOTH, KpiM BUNAJKY,
KOJIM 3BOJIIKaHHS MOXKe CIPUYMHUTH MOCSATaHHSA
Ha XXUTTs 1 3,0poB’st 0co6u Ta/abo mostinencpKo-
ro 4™ iHmi TSOKKI HacaigKy, a6o B cUTyallil, 110
CKJIajacs, Take MNoOIepePKeHHs1 € HeBUIpaBJa-
HUM abo HEMOXJIMBHMM. Y I 5 1i€i  craTTi 3a-
KpinsieHo KaTeropii oci6, 0 SKuUX 3a60pPOHEHO
3aCTOCOBYBATH BOTHeNaIbHY 36p010, 30KpeMa /0
»)KIHOK 3 ABHUMHU O3HAKaMH BariTHOCTI, MaJIOJIiT-
HiX 0cib, 0ci6 3 IBHHMH O3HAKaMH OOMEKEHHX
MOXXJIMBOCTeH ab0 cTapocTi, KpiM BUNAJKIB y4YH-
HEHHS HUMU 30pOHHOT0 4M IPYyHOBOr0 Hamaay,
yUYUHEHHsI 36pOIHOTO OMopy noJileicbKoMy, L0
3arpoKye *HUTTIO i 3/10poB’10 iHIMX 0Ci6 abo mo-
JIILEACBbKUX, KLU0 BiIGUTU TakuM Hamnaj abo
omnip iHKMMH criocob6amu i 3aco6aMy HEMOXKJIUBO.

OpHak mif 4ac ail B YKpaiHi BOEHHOTO CTaHy
3aKOHOJABIEM OyJIM 3alpOBa/PKEHHI 3MiHM 70
YUHHUX HOPM, 30KpeMa MoJiilecbKuil Ma€ NpaBo
3aCTOCOBYBAaTH 3aX0JUd HPUMYCYy CTOCOBHO OCi0,
sKi 6epyThb y4acTb y 30poHHii arpecii npoTu Yk-
paiHy, 6e3 ypaxyBaHHs BUMOT Ta 3a60pOH, Nnepej-
6a4yeHux cT. 43, yactuHamu 41 5 cT. 45, 4. 9 cT. 46
3akoHy Ykpainu «IIpo HanjionanbHy noditito».

OTxe, 3rifHoO 3 4. 1 cT. 46 3aKoHy YKpaiHu
«IIpo HanioHanbHy noJsiLiro» 3aCTOCyBaHHSA BOT-
HemnaJIbHOI 36poi NoJTinedCbKUM € HauGiabII Cy-
BOpHUM 3aX0Ji0M NpPHUMYCYy Ta MOXJIMBE JIMLIE Yy
BUHATKOBUX BUNAJKax. [Ipuyomy noJiineicbkui
YIOBHOBaXEHWH 3aCTOCOBYBAaTH BOTUHENAJIbHY
36poI0 TiJIbKM 3 MeTOI0 3amoisiHHsA 0cob6i Takoi
HIKOAY, IKa € HeOOXiJHOIO i JOCTAaTHLOIO B TaKilk
06CTaHOBIi, /i1 HeralHOro BiJJBEpHEHHS YU
NPUIMHEHHS 30pOMHOr0 Hamajy, a TAaKOX SKIIO
BiJIBepHEHHA 4YM NIPUIIMHEHHH HanaJy HeMOXJIU-
BO JIOCATHYTH iHIIMMU 3aco6aMu (4acTUHU 7 Ta 8
cT. 43 3akoHy Ykpainu «[Ipo HauioHanbHy no.i-
ito»). IosinelicbKUil Ma€ MpaBo 3aCTOCOBYBAaTU
BOTHeNa/IbHYy 30pOI0 TiJIbKU Yy BUMAJKaX, AKLIO0
BUMHSIETbCS TSHKKUH YU O0COBJIMBO TSXKKUU 3J10-
YUH, AKi JOLIiJIbHO KJacudiKyBaTH Ha 3JIOUYUHHU:

47

NPOTH KUTTS ab0 3/I0pOB’sl — MOJIileHchbKOro abo
iHIIKUX 0ci6, 30KpeMa 4ieHiB Horo ciMi (myHK-
TH 1-2 4. 4 CT. 46); NpoTH BOJII — AAKIIO 0COOY He-
3aKOHHO 036aBJieHo BoJi (1. 3 4. 4 cT. 46); npo-
TH BJIACHOCTi Ta MOPSAAKY yrpapiiHHA (1. 4 4. 4
CT. 46). Tako>X 3aKOHOJIABIeM 3aKpilJieHi mijc-
TaBH /151 3aCTOCYBaHHs 36poi 1iJ] 4ac 3aTpUMaH-
Hsl 3JIOYUHIIA, AKUH: BYUHSAE OYIb-IKUN TSKKUN
ab0 0COGJIMBO TSKKUU 3JI0YMH, SIKILO BiH HaMa-
ra€Tbcsi BTeKTH (1. 5 4. 4 cT. 46); YUHUTH 30pOH-
HUH oIlip, HAaMaraeTbCcsl BTEKTH 3-MiJ, BapTH, MOT-
PO’Ky€ 3aCTOCYBaHHSM 36poi Ta iHILIHUX PEJMETIB,
10 3arpoXylTb KUTTIO 1 30poB’t0 Jitojeil Ta/
a6o noJtinencbKoro (1. 6 4. 4 cT. 46).

OkpemuM nyHkToM 3akoHy YkpaiHu «lIIpo
HarjioHanbHy moJiiniro» HaZi@aHO MpaBO MOJilen-
CbKOMY 3aCTOCOBYBaTH BOTHeNa/lbHY 36poi0 3
MEeTO0 3yNIMHKHK TPAHCIOPTHOrO 3aCO0Y LLJISIXOM
WOT0 MOIIKO/KEHHS, AKIIO BOAINA CBOIMHM OiIMH
CTBOPIOE 3arpo3y >XUTTH YU 3/0pPOB’I0 JIIOJ el
Ta/abo noJsineicekoro (M. 7 4. 4 cT. 46). OfHaK y
TAaKOMY BUIIAJIKy CJIiJi IEpEKOHATHC, 10 Ail BO-
Jlisl € TaKUMH, SIKi CTBOPIOIOTH Hebe3MeKy YU Mo-
KYTb 3aBJaTH IIKOJU.

BornenasibHa 36pos 6e3 nmonepexeHHs MO-
»)Ke OYTH 3aCTOCOBaHA y BUIaAKaX: SIKIIO 0C06a,
Ky 3aTPUMYE MOJIiLleHCbKUM, HaMaraeTbcs Ha-
OJIM3UTHUCSA 10 HbOTO, CKOPOTUBIIM BHU3HAYEHY
BificTaHb, ab0 JOTOPKHYTHUCA 0 36poi; y pasi
36pOMHOro Hamajy, a TakoX palToBOro Hamaay
i3 3acTocyBaHHSIM 60MOBO{ TEeXHIKH, TPaHCIOPT-
HUX 3ac06iB ab0 iHIIKX 3aC06iB, 1[0 3arPOXKYIOTh
YKUTTIO YU 37I0POB’I0 JIIOJEH; K0 0c06a, 3aTpH-
MaHa ab0 3aapellTOBaHa 3a BUMHEHHS 0COOJIMBO
TSKKOTO0 YU TSKKOTO 3JIOUMHY, BTIKa€ i3 3acTo-
CyBaHHSIM TPAHCIOPTHOTO 3aco0y; SKIIO 0coba
YUHUTb 36pONHUHN omip; A/ HPUNHUHEHHS CIPO-
OM 3aBOJIOJIITH BOTHEMA/JIbHOK 306pO€E0 (MYyHK-
TH 1-5 4. 6 cT. 46 3akoHy Ykpainu «[Ipo Hario-
HaJIbHY NOJIiLit0»).

Y 4. 11 cT. 46 3akony Ykpainu «IIpo Hawmio-
HaJIbHY TOJIiIil0» 3aKpilJieHo rapaHTil 6e3MeKu
noJiilieficbKOro mij; 4yac 3aTpUMaHH#A Mi03proBa-
HUX Y BUMHEHH] TSDKKOTO UM 0COBJIUBO TSXKKOTO
3JI0YMHY, @ TAaKOX IIiJi Yyac NepeBipKU y HUX J0-
KYMEHTIB, 3 IKUX BUILJIMBAE Te, 1110 NOJIiLeCbKUN
Ma€ NpaBo NPUBECTU Y TOTOBHICTb BOTHENA/JbHY
36poto i HanpaBUTH Ii Ha 0coby, TUM CaMHUM He-
BepbaJIbHO MOMEpeMBIINA PO MOXJIUBICTb 3a-
CTOCYBaHHS 36pol.

Okpemo ciif, ckasaTy npo 4. 2 cT. 46 3aKoHy
Ykpainu «Ilpo HanjjoHanbHy mnosingiio», B sIKii
nepef6ayeHi yMoOBH, 3a fIKMX 3a NpaliBHUKOM
noJtinii 3aKpimireETbCS TabesbHa BOTHeNalbHA
36pos1: NoJliLelCbKUH YIIOBHOBaXKEHUH Ha 36epi-
raHHs, HOCIHHSI BOTHeNaJIbHOI 36p0i, a TaKoX Ha
1l 3acTOCYBaHHSA | BUKOPUCTAHHS JIM1IEe 32 YMOBHY,
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1110 BiH MPOMIIOB BiZNOBIJHY ClielialbHy MiroTo-
BKy. TepMiH «BiATIOBiZiHA clielliasibHa MiATOTOBKa»
3aKpilJIeHUH y BiIOMYHMX Mi3aKOHHUX HOPMaTH-
BHO-IIPABOBUX aKTaX, cepesi AKUX [1o10:keHHA po
oprasizsariito c/iy>k60B0i MiZIrOTOBKYU NpPaI[iBHUKIB
HauionanebHoi mnoJinii YkpaiHnu, 3aTBepKeHe
Hakazom MBC Ykpainu Big 26 ciunsa 2016 p., [s-
CTPYKIlis i3 3ax0/1iB 6e3MeKHu MpU MOBO/KEHHI 3i
36poeto, 3aTBepkeHa Hakazom MBC Ykpainu
Big 1 motoro 2016 p., [losioxeHHs npo opraHisa-
1il0 nepBUHHOI NpodeciliHOI MiArOTOBKU MOJIi-
el CbKUX, SIKUX BIleplle NPUUHATO Ha CAYXKOy y
noJiinii, 3aTBepxxeHe Hakaszom MBC Ykpainu Bij
16 motoro 2016 p., Hakaz MBC Ykpainu «Ilpo
3aTBep/pKeHHs [HCTpyKLil Ipo NopAaL0K BUTOTO-
BJIEHHS, IPU/I0aHHs, 36epiraHHs, 001Ky, epeBe-
3eHHA Ta BUKODHUCTAaHHSA BOTHEMNAJbHOI, THEBMa-
TUYHOI, X0JIOAHOI i 0X0JIOILeHOI 36poi, MPUCTPOIB
BITUM3HSIHOIO BUPOOHUIITBA AJis BiJCTpisy nat-
POHIB, CHOPA/PKEHUX TYMOBUMH YW aHaJIOTIYHU-
MU 3a CBOIMM BJIaCTUBOCTSIMU METaJIbHUMH CHa-
pAAaMu HecMepTeJibHOI Ail, Ta NaTPOHIB 0 HUX,
a TakoX 60oenpunacis 10 36poi, OCHOBHUX YaCTUH
36poi Ta BUOYXOBUX MaTepiasiiB» Bif 21 cepnus
1998 p. Touio (YepHeHko, 2016).

Takox [/ BU3HA4YeHHsI NMPaBOMIpHOCTI 3a-
CTOCYBaHHS TOJIiIEHCbKUMH TabesbHOI BOTHe-
naJjbHOI 306poi HeOoOXiAHO KepyBaTHCA CyZ0BOI
npakTukomw. [lnenym BepxoBHoro Cyay Ykpainu
y IoctaHoBi «Ilpo cyfoBy NpakTHKy y cnpaBax
Ipo HeoOXiJHy 060poHY» Bix 26 KBiTHA 2002 p.
Ne 1 po3’sacHuB, 10 AJS TOro, 106 YyCTaHOBUTH
HasiBHICTb ab0 BiACYTHICTb O3HAK NepeBULIEHHS
MeXX HeoOXi/JHOI 060pOHH, CyZiM MOBUHHI Bpaxo-
BYBaTU He JIMIIe BiJNOBIAHICTb YU HEBIANOBIiA-
HICTb 3HapsA/b 3aXUCTY i Hamajy, a ¥ xapakTep
He6e3MeKy, 110 3arpoXKyBajia 0cobi, iKka 3axuila-
Jlacsl, Ta 06CTaBUHM, 1110 MOIJIU BIJIMHYTH Ha pe-
aJIbHe CIHiBBiAHOLIEHHA CUJI, 30KpeMa Micle i yac
Hamazy, H0ro panToBiCTb, HETOTOBHICTb [0 KOrO
BilOUTTS, KiJbKICTh HamafZHWKIB i THX, XTO 3a-
XUIaBcs, ixHi Gi3uyHi gaHi (BiK, cTaThb, CTaH 3/0-
poOB’sl) Ta iHIIi 06CTaBUHM. SKIIO Cy/] BUSHAE, 1[0
B JIiIX 0COOM € INepeBUIlEeHHS MeX HeobOXximHol
060pOHY, Yy BUPOKY CJIiJ] 3a3HAUYUTH, B HOMY caMe
BOHO IIOJIATAE. [3 HaBeJeHOro 3po3yMiso, 1o Cy-
Jl0Ba IIPaKTHKa TaKOX 31MCHIOETbCA 3 IPUHHAT-
TSM pillleHHsI OKpeMO B KOXHiH cuTyauii Ta mne-
penbayae MOXKJIUBICTb «BUHATKOBOI'O BHUIAAKY»
(Uypkas Ta iH., 2020).

BpaxoBytouu 3a3HauyeHe Bullle, 6yJ10 BCTaHO-
BJIEHO, 10 B HalLiOHaJIbHOMY 3aKOHOJABCTBI
NpaBUJbHO OyJIM IMIJIEMEHTOBaHI OGiAbLIICTD
HOpPM MI)XKHapOJHOTO 33aKOHOJABCTBA, fAKi pery-
JIIDIOTh MUTAHHS 3aCTOCYBaHHS MOJiLLEeACbKUMU
BOTHenaJIbHOI 36pol. BUKOpUCTaHHSA NO3UTHUBHO-
ro AOCBiAy B perjaMeHTalil UX MUTaHb CTaJO
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6a3ncoM Ji/1s1 Hal[iOHaJIbHOT'O 3aKOHO/|aBCTBa, 110
J03BOJISIE CTBEP/KYBATH NP0 HASABHICTh [IPAaBOBOI
3axUILEHOCTI Mif Yac 3acTocyBaHHS 36poi B CIYK-
60B0-60110Bil AissbHOCTI (ManiyeBcbkui, 2003).

B. B. [lasnamapuyk (2013) 3a3Hauag, 1110 J10 co-
1[ia/IbHO-NIOOYTOBUX YMHHMUKIB, sIKi BIUIMBAIOTh Ha
NPUAHATTA pillieHHd NO0JILeCbKMMHU PO 3aCcTOCy-
BaHH{ TabeJIbHOI BOTHENAJIbHOI 36p0i, Ha/leXaTh:

- CyIHepedyHOCTi Ha pesiriiHoMy piBHI, Ha-
caMmIiepe, lie MOB'f3aHO 3 THUM, L0 OGiIbLICTb
rpoMaZiiH YKpaiHu CHOBIAYIOTb pi3Hi Teyil Xpuc-
TUSIHCTBA, B SIKOMY IMOHSTTS BOUBCTBO € BeJIU-
KUM TsdrapeM (Lie MoXe MPU3BECTH [0 MOBHOTO
raJibMyBaHHS il MoJillecbKOTro B eKCTpeMaJlb-
HUX YMOBAx);

- cynepedHocTi Ha npodeciiiHoMy piBHi, fKi
BUABJIAIOTBCA B HEBU3HAYEHOCTI MOJILEeHCbKOro
I0JI0 NMPaBOMIPHOCTI 3aCTOCyBaHHSI TabesbHOI
BOrHena/bHOI 36p0oi, HEJJOCKOHANIOCTI B HaBHY-
KaX i TAKTHIIi il IPOTHU 036POEHOT0 3JI0OYHHIIA.

0. M. /IropoBa (2019) BHOKpPEMJIIOE YOTUPH
KOMIIOHEHTH TMCUX0(i3UYHOI TOTOBHOCTI MOJIi-
LeHChbKUX [0 3aCTOCyBaHHSA TabesbHOI BOTHemNa-
JIbHOI 36poi: mcuxoJsioriuyHa, ¢i3uyHa, TAKTHUKO-
crenjiajzibHa, CTpijielbKa.

[. 10. TopesnoB (2013) 3a3Hayvae, 1O KOMIIO-
HeHTaMH NCcUx0(}i3nYHOI FOTOBHOCTI MOJIiLeiCh-
KHMX JI0 3aCTOCYBaHHSl Tabe/bHOI BOrHeNaJbHOI
36poi €:

- KOMILIEKC CrellialbHUX TpodeciiHuX 3HaHb,
YMiHb | HaBUYOK, 4Ki BU3HA4YalOTh IX 3[aTHICTb
IpaBOMipHO 3aCTOCOBYBATH 36p010;

- MOTHBallillHe CaHKLiOHyBaHHS KOHKpET-
HUX NpodeciiHuX Ailt;

- iHAuMBIAyasbHI 0CO6GJIMBOCTI MOJIILEHCHKOTO.

M. TI'. JlorayeB (2017; 2018) 3asHauae, 110
ncuxodizuyHa TOTOBHICTb MOJIIEHCHKOTO 0
3aCTOCYyBaHHsI TabesibHOI BOTHeNaJbHOI 36poi
CKJIaZIAEThCS 3 MICUXOJIOTIYHOI Ta 60HOBOI rOTOB-
HOCTi, a KOMIIOHEeHTaMU 060H0BOI I'OTOBHOCTI €
¢di3nyHa, BOrHEBA, TAKTUKO-CIelia/ibHa MiAr0TO-
BKa. [IcuxoJsioriyHa roToBHiCTh NOJIII[eHCHKOTO 10
3aCTOCYyBaHHS TabesbHOI BOTHeNa/JbHOI 36poi
MOJIATAE Y 3AATHOCTI MOJIIENChKOro KepyBaTH
NICUXO0JIOTIYHUMHU NPOLeCaMHU y CKJIaJHUX, eKCTpe-
MaJIbHUX YMOBAX, 10 Nepeabayae BMiHHS MHUC/IU-
TH, SIK IepeMOoXKellb, JONPaLbOBYBaTH CUTYALlil0 [0
11 JIOTIYHOT'0 BUPILLIEHHH, YHUKATH CaMOBIIEBHEHOC-
Ti (BaBpuk, 2013).

Ha epeKkTUBHICTb CTpinboU GesnocepeHbO
BIJIMBAIOTh JedAKi QYHKIii ToJIOBHOrO MO3KY:
naM’siTh; acolliaTUBHI MpoLecH; AiAJIbHICTh pe-
L[eNTOPIB, fIKi CIPUHMalOTh 30BHIIlIHI OApPa3HU-
KH; CBiJloMe KepyBaHHS M’sI3aMH; XiMiyHi mpoiie-
cu B opraHismi Towo. Tak, 6y/J10 BCTaHOBJIEHO,
110 y CTPIABLIB MIiJf Yac NPULIJIFOBAaHHA Ha eJleK-
TpoeHuedasorpaMi BiIOYBAETbCS BUPaAKEHUU
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asnbda-putM. [Icuxosiorom b. I'. AHaHbeBUM (1977)
OyJi0 J0BeZieHO, 110 GiHOKyJsipHUH 3ip (ABOMa
OYaMHU) [JIOCATAETHCS 3a PaxyHOK «IOEAHAHHSA
pi3HUX MOHOKYJAPHUX QyHKLiM». [Ipu npomy
GIHOKYJIIPHUM 3ip JIIOJUHU € GiJIbII TOCKOHATUM,
HiK QYHKIIii KOXKHOTO 0Ka OKpeMo.

Yuenuii-nerpododiziosor, ¢paxiBelpb i3 nope/i-
HKOBoi ontoMeTpii E. 'oaHIir TpuBanuii yac 3aii-
MaBCsl BU3HA4eHHAM Bi3yaJbHUX HaBHUYOK, HaH-
OisbII BaXKJIMBUX [Jis CTPijiblidA. BiH BBakae, 1o
HaWbiipll BaXXIMBUMM  ICUX0(]i3ioN0riYHUMHU
dakTopamy, 10 6e3nocepefHbO BIVIMBAlOThb Ha
BJIYYHICTb i IIBUAKICTb peakliii mosineicbKux mig,
qac CTpiib6H, €: rOCTPOTA 30py — Iie HAaBHUYKA B
JleTajsix BU3HA4YaTHU CTAaTUYHUH abo pyxoMui
06’€eKT, 1110 CYTTEBO BIJIMBA€E HAa WIBUJKICTb NMpPU-
LiJitoBaHHSA; nepudepiiHui 3ip - 32 10MOMOTO0
HbOTO MOXXJIMBO KOHTPOJIOBAaTH MOBHUM omepa-
TUBHUH NPOCTIp, nepeAbdayaTH nepecyBaHHS Cy-
NPOTUBHUKA, BU3HAYATH MOTEHIiWHI 11 3 Me-
TOI HeJONYLIeHHSI BJIyYeHHS B HEBUHHHUX;
CIPUMHATTSA TJIMOUHU — 1le BaXIuBa npodeciiiHa
3/1i0HICTb, fKa JI03BOJISIE peaJibHO OIiHIOBAaTH
BiicTaHb MiXK CynpOTHBHMKaMH; THY4YKiCTb ¢o-
KyCyBaHHSl yBaru — [03BOJIAE 3AiHCHATH BJIyY-
HUM NOCTPi/aI Ta OoNnepaTUBHO NEePEHECTH BOTOHb
Ha HACTYIHY LiJib; MOTOPHA NaM ATb — JA€ MOX-
JIUBICTb CTPIJIBII0 BUKOHYBATH IOCTPIIIA aBTO-
MaTHYHO, 1110 CyTTEBO BIJIUBAE HA iIHTEHCUBHICTD
BeJleHHd BorHIo (Jloraues, 2018).

®di3zpyHa rOTOBHICTH MOJIILEHCHKOTO A0 3a-
CTOCyBaHHS TabesibHOI BorHenajibHoi 36poi mo-
JIITa€ B OCTaTHbOMY DPiBHI PO3BUTKY }i3WYHUX
sIKocTeW (BUTPUBAIICTb, CUJIA, IIBU/KICTb, THYY-
KicTb, KOOpZAUHALA PYXiB), 110 JO3BOJIUTb HOMY
ebeKTHBHO NMpUHAMaTH CTpijielbKi CTiAKH, BYac-
HO 3/IiCHIOBAaTH 3aMiHy Mara3uHiB, onepaTUBHO
NPOBOJWTH 3MiHYy Mo3ulii A cTpiibou (bopo-
BUK, [lapTuko, Xanarwk, 2022). 3a3Hauyumo, 110
6iibIIOI0 Mipol0 Ha edeKTUBHe 3aCTOCYBaHHS
noJiedCcbKUM TabesbHOI BOTHENabHOI 36poil
BIJIMBAE JJOCTATHIN piBeHb PO3BUTKY CIIPUTHOCTI
Ta KoopauHauii pyxis. Ha gymky B. B. Bongapen-
ka (2017), mig cipuTHIiCTIO i KOOpAUHAL[IHHUMU
3JiOHOCTAMH TIOJIiLIEHCbKUX PO3YyMilOTb 3/4aT-
HICTb MIBUJIKO, TOYHO, LliJIeCIpPIMOBAaHO, EKOHOM-
HO Ta BUHAaXiAJIMBO, iHaKIle KaKy4H, HAUOi/IbII
JIOCKOHAJIO BUPILyBaTHU PYXOBi 3aBJaHHs (0c06-
JIUBO CKJIQJ{Hi U TakKi, 110 BUHUKAIOTh panToBo). ¥
NOBCAKJAEHHIA pYXOBiH Jif/IbHOCTI pi3Hi KoOp-
JUHaLiNHI 3/1i6HOCTI BUABJIAIOTLCA B TiCHIiH B3a-
eMO/il Mi>k co6010 Ta 3 iIHIIUMU Gi3UUHUMHU STKOC-
TaMu. ToMmy #KIIO [ pPO3BUTKY Gi3UYHUX
AKOCTeN | BJOCKOHAJIEHHS TEeXHIKM BUKOPUCTO-
BYIOTbCSl CKJIQJHOKOOPAMHALiNHI BIIpaBH, TO OJ-
HOYaCHO BJ/IOCKOHAJIIOETbCS CHPUTHiCTb. Bubip-
KOBe B/IOCKOHaJIeHHS 0y /1b-s1KO1 KOOpAMHALiMHOI
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3JiOHOCTi CIpUs€ BJOCKOHaJIEHHI (i3UYHUX
AKOCTeH Ta iHIIMX 3i0HOCTeMN.

IcHye opieHTOBHMI NepeJiiKk BIpaB, HaNpaB-
JIEHHX Ha PO3BUTOK HpodeciiiHoi CIpUTHOCTI
NOJIILEHCbKUX: Cllellia/ibHi aKkpo6aTH4Hi BIpaBy;
BIIPaBHU [IJIs1 PO3BUTKY BECTUOYJISIPHOTO anapary;
>KOHTJIIOBAaHHS; CIIOPTUBHI (KOHTAaKTHIi) irpuy;
BIIPaBM Ha KOOpJWHAIiWHIN ApabuHi. Po3risHe-
MO JedKi clielliaJIbHO-NiAr0TOBYI BIpaBy, L0 BU-
KOHYIOTbCsl 3 BOTHENA/IbHOI 36POEI0 Ta CIIPSIMO-
BaHi Ha 3aCBOEHHS TEXHIKHU i TAKTHKHU CTPIIbOU.

CnenjanbHi miAroToBdYi BnpaBU KJIACUQIKy-
1I0Tb Ha ¢opMmyloui Ta posBuBatodi. Popmyroui
BIPaBU 3aKpilJIIOIOTb HaBUYKM BUKOHAHHA MO-
CTpiny, a po3BuBawyi 3a6e3Me4y0Th BJOCKOHA-
JieHHs1 Qi3WYHUX i CUXOJIOTIUHUX SKOCTeH cTpi-
b, 3a3HavyeHi KaTeropii BOpaB BUKOHYKTBCS
KOMILJIEKCHO, 110 TTOB’sI3aHO 3 iXHIM B3aEMO3B’sI3-
koM. [lo BIpaB, 110 BUKOHYIOThCA 3 He3aps/xe-
HOI0 36pOEI0, HAJIEXKATh:

- TpuBaJie iepebyBaHHS B IOJIOXKEHH] HAMo-
roToBi 6e3 36poi, 3i 36po€ B pi3HUX CTiklKax
(1exxkady, cTosIYM, 3 KoJliHa) 6e3 NPUITiIIOBaHHS;

- TpUBaJie IepebyBaHHA B [103i HANOrOTOBI 3
06TsDKeHOI0 abo moJieriieHor 36poeto (1,5-2 kr
36poi) 6e3 npUlli0BaHHS;

- TpUBaJie yTPUMaHHSA 36poi B Touli (paio-
Hi) MpUIiIIOBaHHS;

- imMiTauiga nocrpiny;

- iMiTanis noctpiny 3 noJsiermeHuM a6o Mo-
CUJIEHUM CITyCKOM.

Jlo BIpas, 1110 BUKOHYIOTbCH 3 BUKOHAaHHAM
MOCTPIiJIiB, HaJIeXkaTh:

- CcTpisb6a 1o MillleHi 3MeHIIeHUX PO3MipiB;

- cTpiyib6a Mo MilleHsX, pO3TalIOBAaHUX Ha
pi3Hilt BUCOTI (/11 TpeHyBaHHS CTiHKOCTi JOIIi-
JIBHO 3aCTOCOBYBATH Pi3HI KPUTHUYHI piBHI BUCO-
TH MillleHi);

- CTpizibba 3 BHUKOHAHHSAM pi3HOMaHITHUX
CNoCco6iB ynpaBJliHHS CIyCKOM: OCTYTIOBO-M0BO-
POTHHUH, cTyniH4YacTUl, KOMOIHOBaHUH, MyJbCy-
I0YMH, CIIyCK i3 nonepe»KeHHsIM, BUIbHUM X0/10M
pi3HOI JOBXXWHHU | HATATY;

- cTpisnib6a 3 YepryBaHHSM CHJIbHUX i cs1a6-
KUX IaTPOHIB;

— BUKOHAHHSA IOCTPJIIB i3 MiHIMaJIbHOK Ki-
JIbKICTI0O TaTpoHiB (3a BKa3iBKOIO iHCTpPYKTO-
pa/BUKJIafaya);

- CTpi/ib6a 3 pi3HUMU NpoOMiKKaMH BiAIo-
YUHKY MIX cepiaMy;

— CTpisib6a CUJAYU. Y TIOJIOKEHHI CHASYM Ha
CTUIbL NPULIJIUTUCSH, IPU LIbOMY PYXaTU HOTaMH i
YaCTKOBO TY/y6OM 3a60OpOHEHO0. YBara CTpiJblis
CKOHIIEHTPOBAaHa TUJIbKM Ha yTpPUMaHHI 30poi B
padoHi npuunitoBaHHs. CUASYM HA CTinbLj, cTpi-
JIOK yTPUMYE 36pOI0 3a JONTOMOI0}0 BEPXHIX M'sI3iB
Tysy6a i M’A3iB pyk. Lle cipusie po3BUTKY iX cuiy;
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- CTpizib6a 3 pi3HUX AUCTAHINHN. 3Ae6iabII0-
ro 3aCTOCOBYETbCS JAJs POGOTH 3 HOBAauKaMHU:
NOYMHATH CTPIJIATH, HApUK/IaZ, 3 MasoKasibe-
pHoro mictoJsieta 3 gucranuii 10 M, a noTiM 36i-
JiblIyBaTH BiActaHsb ([losiMBaHIOK Ta iH., 2019).

BorHeBa (cTpisielibka) rOTOBHICTb MOJIIEN-
CbKOI'0 /10 3aCTOCYBaHHS TabesbHOI BOrHemasb-
HOI 36pol MmoJiAraE B JAOCKOHAJOMY JOTPUMAaHHI
3axo/iB 6e3neKH, 3HaHHAX MaTepiajabHOI 4acTu-
HU Ta NpaBuUJI eKcITyaTalil 3paskiB, 110 nepeoy-
BalOThb Ha 030PO€EHi NoJiLii, 0CHOB yMiJIOTO BOJIO-
JiHHA 36poeto ([lonnBaHIOK Ta iH., 2019).

BaxxsinBe 3HaYeHHS Y Ppi3UYHOMY KOMITOHE-
HTi, 110 BIVIMBAa€E Ha epEKTUBHICTDb CTPi/IbOH, MAE
NpaBUJIbHEe JUXaHHA. /lUXa/lbHy NPULIJIbHY Nay-
3y Kpallle pOGMTU Ha HaNiBBAUXY ab0 HEBEJIUKO-
My BJHUXY, W06 6y/I0 3pyYHO [AJis1 KOHKPETHOTO
cTpinbud. Ha T/1i 3HauHUX Qi3MYHUX I TCUX0eMo-
LIHHUX NepeXUBaHb OpraHiaM noTpebye bijblie
KUCHIO, TOMY Kpalle BUKOHYBaTHU IOCTPiJ Ha
BJIMXY, HOTO IJIMOMHA NMOBUHHA GYTH MOMipHOIO,
TOMY 110 IVMIMOOKUIN BIUX BUKJIUKAE HANPY>KEHHS
M's13iB TPyZIHOI KJIITUHH Ta IJIEYOBOTO MOSCY, L0
BIIMBA€E Ha TPEMTiIHHS PYK i 36poi.

[IpaniBHUKK MpaKTUYHUX Oigpo3ziniB Hami-
OHaJ/IbHOI NoJIiLii YKpaiHM 3a3Ha4aloTh, 110 OJHi-
€10 3 MPOTaJIMH Cy4acHOTO CTPiJiellbKOro 036po-
€HHA TOJILIl € BiACYTHICTD «I1aHkU IlikaTiHi»,
Ha fIKy MOXXHa BCTAHOBHUTH [0JATKOBe 00Jaj-
HaHHA [0 MICTOJIeTY: Jia3epHi LiJieBKa3iBHUKY,
TaKTWU4HI JixTapi Tomo. /|1 NpPOEKTYBaHHA Ta
BUTOTOBJIEHHS HOBUX MOJeJied BOTHeNaJbHOI
36poi g nifgpo3ainiB HauioHanbHOI modiuii BU-
KOpPHCTOBYIOTbCSI HOBITHI po3po6ku ¢axiBLiB.
Hanpukiaaz, komnaHia «Yardarm» 3i Cnosy4eHHux
llITaTiB AMepUKU BUSBJISE 3HAUHUN iHTepec [0
NPaBOOXOPOHHUX OpraHiB CBO€I JeprkaBH, Ipa-
L[}0€ HaJl BLOCKOHAJ/IEHHAM i IOKpalleHHAM piBHA
036pO€EHHS MATPYJIbHUX HoJiiledcbKux. g koM-
[laHigd BUTOTOBJIAE ClleljiaJibHi JATYMKH, AKi Kpi-
IJIATBCA A0 HicTosieTa. MexaHi3M Mae akceJepo-
MeTp | MarHiToMeTp, 3a JJOIOMOI'0I0 AKUX MOXKHA
BU3HAUUTHU: 3HAXOAUTHCA MICTOJET B MOOYTI 4u
Hi; loro Micue3Haxo pKeHHs; Yac, KOJIM IicToJieT
3apsAUBCA | KoM OYB 3/1iHCHEHUH MOCTPiJL.

TakTHKO-crnelia/bHa TOTOBHICTh MOJIiLeHCh-
KOI'0 JI0 3aCTOCYBaHHsI TabeJbHOI BOrHenaabHOl
36poi - 1ie CyKyNHiCTb 3HaHb, YMiHb i HAaBUUOK,
AKHMMM BiH KOPUCTYETBHCH IiJ| 4YaC 3aCTOCYyBaHHA
BOTHeNaJIbHOI 36poi B yMOBax NaTpyJIIOBaHHA
(mimoro, pyxomoro), orssay OymiBjii (30BHimI-
HbOT'0, BHYTPIIIHBOT0), 3yTUHKH TPAHCIIOPTHOTO
3aco6y (3 HeBiJoMMM Ta BHCOKHM pPHU3UKOM),
NpOBeJleHHs eBaKyalil MoTepnijioro 3 JAOTpuU-
MaHHf TaKTUYHUX NPUHIMIIB, TAKUX AK: [ICUXO-
JIOTifl IepeMOK1if, KOHTAKT IPUKPUTTS, IPABUJIO
«OJMH IUIIOC OJUH», YKPUTTSA-MPUKPUTTS, 4ac-
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BificTaHb, CUTHaJI HeGe3MeKH, ycHi komanau (Jlo-
rayes, 2018).

Bubip 1isi nosineicbkuM Mae BimoyBaTHCS
3a NIPHMHIMIIOM BiIKpUTTSA BOTHIO BiJHOCHO 3JI0-
YHHIIS, SKUHA 036POEHHUIN aBTOMAaTUYHO 30POEL0,
110 3HaXOAWUTbCA 3i 36poero Haubawxde. [lpu
[IbOMY JIii TIOJIileICbKOTO MalOTh OYTH HECIO/iBa-
HUMM Ta arpeCMBHUMU JJis1 NPOTUBHUKA, LIBUJ-
KiCTb 3acTOCyBaHHS 30poil Ma€ GYTH MaKCUMaJb-
HOIO, aJle He Ha LIKO/y BJIYYHOCTI Ta aKypaTHOCTI,
HeCIMO/AiBaHICTh [iil MOBUHHA 6yTH 3abe3redyeHa
[IPOBeIEHHAM BiJIBOJIIKAOYMX MaHeBPIB.

Baxx/iMBUM eieMeHTOM TaKTUKO-CIelliaab-
HOI TOTOBHOCTI MOJIil[eHCbKOT0 0 3aCTOCYBaHHSA
TabesibHOI BOrHenaJbHOI 30poi € epeKTHUBHA Ta-
KTUYHa KOMyHikalid. TakThka KOMyHiKamii mo-
JILEeHCbKOTO MPUCYTHSA BiJi MOMEHTY HNPUOYTTA
Ha Micle NoAil 0 MOMEHTY 3aCTOCYyBaHHS NOJIi-
LeCbKMM 3axojiB npumycy. [IpaBuibHO 06pa-
HUH MOJIiLeCbKUM TaKTUYHUN NPUHOM KOMYHi-
Kallil MOXKe NMPU3BECTU JI0 ecKaJallil Ta HaBIMaKHU.
Y BumajKax, KOJM TaKTU4YHA KOMYHIKalid IOoJIi-
LeMICbKOT0 He J0CATJIa TO3UTUBHOIO pe3yJbTary,
BiH IpHM 3acTOCyBaHHI TabesibHOI BOTHEMAJbHOI
30poi MOBUHEH 3/iHCHIOBATH KOMYyHiKaljito i3
MPaBONOPYIIHUKOM, 3 HalapHUKOM, 3 J0JaTKO-
BMMH MiAPO3AiJaMy MOJIiLil, 3 Y4eproBOKW YacTH-
HOI0, 3 iHIIKUMU cay»6amu (BopoBuk Ta iH., 2022).

[l BUpilleHHA OKpecJeHUX 3aBJaHb i
BCTAHOBJIEHHSI KOMIIOHEHTIB mcHuxodisuyHoi ro-
TOBHOCTI MOJIILEACbKUX [0 3aCTOCyBaHHs Tabe-
JIbHOI BOTHeNa/IbHOI 36poi 6yJi0 IPOBEIEHO aHKe-
TYBaHHA C/lyXadiB KypciB noJineicbkux odinepis
rpoMaji, fIKi MalwTb CTaX po6OTH B moJjinii He
MeHIlle 5 POKiB Ha pi3HUX N0OCaZax: ONepynoBHO-
BaXKEHUH, CHIJYU{, [IIbHUYHUHE, NaTPYJIbHUHY,
iHCIeKTOp POTH MIBUJKOrO pearyBaHHs OaTalb-
HoHy noJinii cnenjaibHOro NpusHayeHHsA. To6To
npodeciorpama nocaj; nepefbayae MOKJIUBICTb
3aCTOCYyBaHHS MPEBEHTUBHHUX | NMPUMYCOBUX 3a-
xoAiB BTpy4yaHHs. Bysio onutano 90 ocib.

Iliz 4ac onpall0OBaHHA pe3y/IbTaTiB aHKeTy-
BaHHA 0yJI0 BCTAHOBJIEHO, 1[0 NPU 3aCTOCYBaHHI
noJInelcbKUX 3axo/iiB npumycy 95 % curtyanii
CYyIPOBO/DKYBAIUCS 3aTPUMaHHAM 0COGHM Ta
KOHBOIOBAHHAM 11 y Bigain mouinil, y 5 % Taki
3aX0/I1 He NMPOBOAWJIUCH Y 3B’SI3Ky 3 HPUIHHEH-
HSIM 3[iMCHEHHS 0C06010 MPOTHUIIPABHUX ik Ta
MOJa/IbIIMM BHUKOHAHHSAM 3aKOHHUX BUMOT IIO-
Jineiicbkux. o cTocyeTbcs 3aTpUMaHHS, TO B
75 % cuTyaniit 3acTocoByBasuca 3axoAu ¢izuy-
Horo BILUIUBY, y 21 % - rymoBUi Kuilok i 3aco6u,
CIIOpAKeHI pedOBUHaMU CJIbO3OTiHHOI Ta Jpa-
TiBHOI fiii. /leMOHCcTpallisg TabeJbHOI BOrHenasb-
Hoi 36poi Bif6yBanack y 3 % cutyanii, a B 1 % cuty-
auiit Bimbysiocs 3acTocyBaHHsI 36poi Ha yparKeHHS.
BxkasaHi fgaHi nposieMoHCTpoBaHi Ha puc. 1.
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3aCTOCYBAHHA TYMOBOT O IemoncTpauiz TB3
KHiiKa Ta 3aco0iB 30 \
CHOPATAESHHX

PedOBHHAMH

CIBO30TIHHOL Ta

JpaTiBTHBOL 1il
21 %

3acTocyBanusa TB3
1%

3acToCyBaHHT 3aX0iB
(izHIHOTO BILTHBY
75

Puc. 1. CniggidHoweHHs 8udie noaiyeticbkux 3axodie npumycy

OxpeMO NpPOBOAUIOCH aHKETYBaHHSA II'SITU
0C00iB, AKi MiJ Yac BUKOHAHHS CBOIX 0GOB’SI3KiB
3aCTOCOBYBaJM TabesbHy BOTHeNaJbHYy 36pOl0.
BusiBuiiocs, 1110 TpO€E NoiLelCbKUX BUKOHYBaIU
BiJl IBOX Z10 I'SITH MOCTPiJIiB 3 AUCTaHLil 710 8 M,
IpU L bOMY BOHU BiJUyBasid 3HA4YHY IIiTJIUBICTb
JlOJIOHb, IPUCKOPEHHs cepue6bUTTs 1 mizBULEeH-
HA TUCKY, BijuyBaJIM MOpYLIEHHA KOOpZAUHALil
PyxiB, 1110 HE A03BOJISAJIO IM NPUUHSATH CTiliKe 10-
JIOXKEeHHS1 A/ CTpiib6H, MOriplieHHs 30pOBOTO
KOHTaKTy. /IBoe moJiinelcbKux OyJiM BIIEBHEHI,
mo epeKTUBHE 3aCTOCYBaHHs TabeJbHOI BOTHe-
najbHOI 36poi BIVIMBAIM BiZiBosTiKa4i pakTopH,
cepeJ; IKUX 4ac J06U, MOroJiHi YMOBH, KiJIbKiCTb
NpaBONOPYIIHUKIB, HAasABHICTb 3ac06iB iHAMBIAY-
AJIbHOT'0 3aXHUCTY.

3Bakalo4M Ha NMOBHOMAcClITabHe BTOPIHEH-
HA pocilicbkkoro ¢eaeparnii, 6yJi0 3acBigueHo
¢dakT, 1o noJiinelcbKi HEOJHOPA30BO BUKOHYBA-
JIU HETHUIIOBi 3aBJaHHA 3i 30po€l0 B pykax. Bka-
3aHe BHUlle Nepe6avae BJOCKOHAIEHHS] HABUYOK
BOJIOZIiHHS Ta6eJIbHOK BOTHEMNAJbHO 30POEI0, a

TaKOX OTpUMaHHA HaBUYOK 3aCTOCYBaHHA 3pas-
KaMH 6isbil Baxkkoro 036poeHHs (Okhrimenko et
al, 2021).

BHUCHOBKHU. Otxe, npoBefieHe LOCJiIKeHHS
CBiAYMTBH, W0 MpALiBHUKU MOJILil HiJf 4Yac BUKO-
HaHHA npodeciiHUX 060B’sA3KiB NOBUHHI OYTH ro-
TOBUMH JI0 3aCTOCYBaHHS TabeJsIbHOI BOrHENaIbHOI
30poi, sike MOBUHHO BiJI0YBAaTHCS TUIbKK 3TiHO 3
HOpMaMH MDKHApOJHOTrO Ta Hal[iOHA/JIbHOTO 3aKOHO-
JaBcTBa. OTpUMaHi JaHi ONUTYBaHHS MOJILENCHKUX
JI03BOJIJIM BCTAaHOBUTH KOMIIOHEHTH MCUX0Qi3ny-
HOI rOTOBHOCTI NpaLiBHUKIB MOJILil 10 3aCTOCyBaH-
Hsl TabeJIbHOI BOTHeMNasbHOI 36poi: ¢pisnyHa, ncuxo-
JIOTi4Ha, BOTHEBA (CTpisienibKa) i TaKTHKO-CIelialb-
Ha FOTOBHICTb.

B6avyaemMo 3a JjouijibHe B MOJAAJBIIMX [JOCJi-
JDKEHHsAX cpopMyBaTH KOMILJIEKCHE TIO€HAHHS
HanpsMiB rOTOBHOCTI MOJILEACBKUX [0 3aCTOCYBaH-
Hs1 TabesIbHOI BOTHENa/IbHOI 36p0i 3 BUKOPUCTAHHAM
IHHOBaLiMHMX METOJiB HaBYaHHS, BUpIlIEHHAM
QITOPUTMIB TUIOBHX 3aBJAaHb MOJILENHCHKOI Jisi/ib-
HOCTI.
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ONPEJEJIEHUE KOMIIOHEHTOB IICUXO®H3UYECKOA TOTOBHOCTH
MOJIMIENCKUX K MIPUMEHEHHMIO TABEJIBHOI'O OTHECTPEJIBHOT'O
OPYKHUA B YCJIOBUAX BOEHHOTO ITIOJIOKEHHUA

HayyHas pa6oTa HamnpaB/ieHa Ha MOMCK NMyTel COBEPILEHCTBOBAaHUS KOMIOHEHTOB MCUX0dU-
3WYECKON FOTOBHOCTH MOJIMIERCKUX K IPUMEHEHHUIO TabeJbHOr0 OrHeCTpebHOro opy»xust. C
LleJIbI0 pellleHHs 33Ja4y HUCC/le/loBaHUsA NPOBeJieH aHa/Uu3 MCTOYHHMKOB MeXJYHapOJHOro U
0Te4eCTBEHHOI0 NpaBa, pPerJaMeHTUPYIOIINX NpUMeHeHHe NMOJMLENCKON CHJIbI, Cllelihalb-
HBIX CPeJICTB U OTHECTPeJIbHOTO OpYXHsl. BrlziesieHbl 0COGEHHOCTH MPAaBOBOTO peryaupoBa-
HUS IPUMeHEHN NPUHYJUTeNbHBIX NOJULEACKUX Mep B YKpauHe B YCJIOBUAX BOEHHOIO MO-
JIO)KeHHUsl. YKa3aHbl GaKTOpPbl, KOTOPbIE BJAMSIOT HA NPUHATHE MOJHLENRCKUMU peLIeHUs O
BO3MOXXHOCTH NPHUMEHEHHsI TabeJbHOI'0 OTHECTPEJIbHOr0 opy:xusi. [IpoBesieHa cpaBHUTEJb-
Hasl XapaKTepUCTHKa NoKa3aTeJsiel BaaJie/iblieB OTHECTPEbHOro opy»kusi Ha 100 Thic. Hace-
JIeHUs 3a TpaHHUIlel c aHaJIOTUYHBIM T0Ka3aTeJieM B YKpauHe. [Ipefji0xeHbl IyTH KOMILJIEKC-
HOTO COYeTaHMsl yKa3aHHBbIX HalpaB/JeHUH NCUXOQU3UYECKOH FOTOBHOCTH K NpPHUMEHEHUI0
TabeJIbHOI'0 OTHECTPEIbHOTO OPYKHSI.

Kmouesuie caoea: noauyelickuli, mabesbHoe ozHecmpeibHoe opyxcue, ncuxogusuyeckas noo-
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DETERMINING THE COMPONENTS OF THE PSYCHOPHYSICAL READINESS

OF POLICE OFFICERS TO USE SERVICE FIREARMS UNDER MARTIAL LAW
CONDITIONS

The scientific work is aimed at finding ways to improve the components of the psychophysical
readiness of police officers to use service firearms. In order to solve the research tasks, an
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analysis of the sources of international and domestic law regulating the use of force, special
means, and firearms by the police has been carried out, including the UN Code of Conduct for
Law Enforcement Officials, the Declaration on the Police, Basic Principles of the Use of Force
and Firearms by Officials on maintaining law and order, the Constitution of Ukraine, the Crimi-
nal Code of Ukraine, the Law of Ukraine “On the National Police”, Regulations on the organiza-
tion of official training of employees of the National Police of Ukraine, Instructions on safety
measures when handling weapons, Regulations on the organization of initial professional
training of police officers who are first accepted on police service.

The algorithm for applying coercive police measures proposed by the UN hs been considered,
that is communication - persuasion - physical force - special means - firearms. A comparative
characterization of the indicators of firearm owners per 100,000 population abroad with a sim-
ilar indicator in Ukraine has been carried out. The peculiarities of the legal regulation of the use
of coercive police measures in Ukraine under martial law conditions have been determined.
The legal, social, domestic and psychophysiological factors that affect the decision-making by
police officers on the possibility of using a registered firearm have been given.

Based on the conducted research, the study of special literature, and the analysis of the activi-
ties of practical police officers who have at least 5 years of service, it has been established that
the components of psychophysical readiness for the use of service firearms are physical, psy-
chological, fire (shooting) and tactical-special training. Ways of a complex combination of the
specified areas of psychophysical readiness for the use of service firearms have been proposed.

Key words: police officer, service firearms, psychophysical training, stress, extreme conditions,
physical qualities, medical and biological indicators.
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CTAH KAZIPOBOT'O 3ABE3NEYEHHSA MIIILI YPCP
Y CEPEAUHI 1950-X POKIB

Po3riisiHyTO aKTyasbHe Ta HeJOCTaTHbO JAOCHi[)KeHe B iCTOPUKO-NPABOBIA Haylli MUTAaHHA
PO CTPYKTYpPHi 3MiHKM B MBC Ta iXHili BIVIMB Ha CTaH KaJ[poOBOro 3abe3nedYeHHs Mitinmii, 1o
Jidsia Ha TepuTopil Ykpaincbkoi PCP y nepmmii nepiog nicaig 3minu Baagu B CPCP, B ymoBax
YaCTKOBOI JlibepastizaLii pajssHCbKOro ToTaliTapHoro pexumy (1954-1955 pp.). AHanis fgis-
JIHOCTi MisiLil B 1jeit nepios cBiYUTD, 1110 CTYNiHb NPOTUAII 3JI0YMHHOCTI OYB MOB’siI3aHUM i3
piBHeM kBasidikawii npanisaukis Miniwii. IxHilt HegocTaTHIM OCBiTHIN piBeHb i cTax po6oTH
3MeHIlyBa/k ePeKTUBHICTb Takoi MPOTUAIL. ¥ po60Ti 06/1acHUX Ta MiCbKHX yIpaBJliHb Miminii
MaJIi MiCIle CYyTTEBI HeJIOMTKY 3 Mi160py, PO3CTAHOBKH Ta BUCYHEHHsI KEPIBHUX KaJ[piB MiJiIii,
- Ile NTUTaHHA HeJ0CTaTHbO KOHTPOJII0BaIocs 3 60ky MBC pecrny6tiku.

Karuosi cnoea: Ykpaina, 1950-mi poku, MiHicmepcmeo eHympiwHix cnpas, Miaiyisi, kadpu.

OpuzinanbHa cmamms

BCTYII. Cepep, akTya/JbHUX i HEJOCTAaTHbO
BUBYEHHUX iCTOPUKO-NPAaBOBUX MpobJieM, siKi BU-
MararmTb [IePeOCMUCJIEHHS 3 NOTJALY Cy4aCHHUX
MeTO/I0JIOTIYHMX MO3HULIH i3 3a/JydyeHHAM HOBHUX
ICTOpUYHUX J[pKepeJs, € NUTAHHA CTPYKTYPHOI
opraHisanii Ta AigJIbHOCTI OJHOTO 3 TOJIOBHUX
OpraHiB OXOpPOHHW MPaBONOPAAKY — MiJiLii, 110
Bxoua Ao ckaaay MBC YPCP. Came asis giTko-
ro 3’sicyBaHHsl caMoro mnpouecy TpaHchopmarnii
Ta BJOCKOHAJIeHHA CTPYKTYpPHOI oOpraHizauil
3aJ/IeXXHO BiJl TOro cnekTpa QyHKIiH, siKi Hapasi
nokJajieHi Ha Bcto cuctemy MBC Ykpainu, Heo6-
XiZ]HO MO-HOBOMY 3BaXKMTH U OLiHUTH Ti MO3U-
THBHI Ta HeraTUBHI CTOPIHKU icTopii, o no-
B’'d3aHi 3 JisgybHicTio Mininil. JocaigkeHHs
LIiSJIBHOCTI OpraHiB OXOpPOHU IPaBOIOPALKY 3a
octaHHi 100 pokiB CBiJYUTBH, 110 HEAOJIKU B
ixHiit po6oTi 6araTo B YoMy OyJiM NOB’sI3aHi 3
HeJ0CTAaTHbOIO KBaJsidikalli€ KaapiB, BUCOKOO
ix mauHHicTIO. He 6yJsla BUHATKOM i cepeAuHa
1950-x pokis, koM micasa cmepri Mocuna Cra-
JiHa ToYaau BiAGyBaTHCA CYTTEBI 3MiHM ¥
BHYTPIlIHIN Ta 30BHIilIHIN NOJITHL lep:KaBHy Ta
nepe6GyOByBaTUCI po6OTa MPAaBOOXOPOHHUX
OpraHis.

META 1 3ABJAHHA AOC/IIJ?KEHHA. Me-
moto CTaTTi € JOCAIAUTH CTaH KaJpoBoro 3abes-
nedyeHHs opraHiB Miminii y cepeguHi 1950-x
pokiB. [locTaB/ieHa MeTa KOHKPETU3YETbLCA B Ta-
KUX 3080aHHSIX:

- BUSIBUTH OCHOBHI Npo6JieMH i HeJOJiKK
KaZ[poBOTro 3abe3neyeHHs MiJilii;

© I'peuenko B. A, 2023

- BU3HAYUTU aKTopH, sIKi BIJIMBaIM Ha
icHyBaHHSI KaJipOoBHX NpobJieM Midilil y Bkasa-
HUU nepiof;

- IIpOaHaJIi3yBaTH 3aXO/H, [AKi IJIaHyBaJNCA
MiHicTepcTBOM BHYTpIilIHIX cnpaB pecny6Jiku
JJIsl  TIOKpallleHHSl KaJ[poBOro 3abe3nevyeHHs
MiAPO3/4iIiB MiTiLii.

orjifaj JITEPATYPM. Ilotpi6Ho Harosocu-
TH, 10 MepIli 00’'€KTUBHI AOCII/PKEHHS LbOTO
nepiofy moyajaucs 1Lie B POKU INepebynOBY, Y
1988-1989 pp., ajie BOHU CTOCYyBa/IMCA 3arajb-
HUX 3MiH y cTpyKTypi MBC Ta BuAineHHs 3 Horo
cknany K/JB. binbm npegMeTHe BUBYEHHS KOH-
KpeTHOoI JissibHOCTi Mininii Ta ii mpo6sieM moya-
JIOCA TIJIBKHU MIiCJIA IPOTr0JIOLIEeHHS He3aJeXKHOCTI
Ykpainy, To6To micaa 1991 p., a npuckopuocs
nicisg ¢opMyBaHHA y XapKiBCbKOMY HalliOHaJIb-
HOMY VHiBepCuUTeTi BHYTpILIHIX cOpaB LIKOJIU
icropukiB mpaBa (1994 p.), fiKi cTa/lu aKTHUBHO
JOoCHimKyBaTH 110 mpobsieMaTHKy. OcoG/IMBO 1ie
CTOCY€eThCS ocTaHHix 10 pokiB. /lesiki OCHOBHI eJie-
MEeHTHU OpraHizallii Ta AistibHOCTi Mininii 3HaNIIN
CBOE BMCBITJIEHHA B Auceprauigax M. M. Jlaromi
(2000), M. M. BoiiuexoBcbkoro (2001), M. M. Te-
pyca (2021), 0. M. Kasntoka (2006), O. B. [Ipucraiiko
(2021), C. A. Cabayka (2017). MoxkHa BigMiTHUTH
TaKOXX, IO TMEeBHi aCMeKTH Iji€i MpobJieMaTUKH
JocaimpkyoTbcs B MoHorpadisax 0. M. Banaypku
(2022) «Bin reHepasibHUX cEKpeTapiB Z10 MiHiCTpiB
BHyTpilHiX cnpasy, I. I'. binaca (1994) «Penpe-
CHMBHO-KapaJsibHa cucTeMa B Ykpaini. 1917-1953:
CycninpHO-MOMITUYHAN Ta ICTOPUKO-IPAaBOBUU
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aHaniz», B.A.TpeuenHka (2021) «KepiBHUKHU
XapkiBcbkol Misinii/moainii  (1918-2021 pp.):
icTopuko-nipaBoBe pocjifpxeHHa», B. T. OkinHro-
Ka (2019) «PapsHCcbKi opranu fiep>xaBHoi 6e3ne-
KU B YKpaiHi B niepioJ; NaHyBaHHA TOTAJITapHOIO
pexxumy (1929-1953 pp.)», Cokypenka B. B., ban-
aypku 0. M., I'pedenka B. A. (2017) «IligroToBka
0XOpOHLIB npaBonopsAaky B Xapkosi: 100 pokis
icTopii (1917-2017 pp.)», 10. . lllanoBasna (1993)
«YkpaiHa 20-50-x pokiB: CTOpiHKH HeHamuCcaHoI
icropii». OCHOBHI TeHAeHLii IUX JOCAiIKeHb Ha
nodatky 2000-x pokiB aHasli3ylOTbCAd Yy CTATTi
B. A. 'peuyenka Ta O. H. flpmuma (2004). Ane Bci
i ny6Jikanii, He3Ba)kalouud Ha iXHIO BiZJHOCHO
JOCTaTHIO KUJIBKICTb, BUCBITJ/IIOIOTD JIMIE OKpeMi
He3HayHi acneKkTH BKa3aHoi npo6JieMy, TOMY Io-
JaHa CTaTTA Ma€ iCTOTHI eJleMeHTH HayKOBOI HO-
BU3HM. LI HOBH3HA NOJATAE B TOMY, L0 BIeplIe
KOMIIJIEKCHO BMCBITJIEHO OCHOBHi acneKTU KaJ-
poBHuX mpobJseM y Midinii B cepeguni 1950-x
POKiB, BU3HAYEHO iX IPUYMHHU Ta HACIIIKH, 3aX0-
Iy, fIKi BxkuBasiuca KepiBHULTBOM MBC Ykpainu
JJ15 OJIILIeHHA CUTYyawil.

METOZ0JI0TIA AOC/AIGKEHHA. Ananisy-
044 [OCTaBJieHy Npo6JjeMy, MU CIUPaJIUCH
HacaMIlepes, Ha NPUHLUI iCTOpU3MY, IO Jajo
MOXJIUBICTb JOCTIJUTA BKa3aHUU MpolLieC y po-
3BUTKY, Y TICHOMY MepelieTiHHI 3 KOHKPETHUMHU
NOJITUYHUMH YMOBaMH TMOYATKy Jiibepastizariil
PaZiAHCbKOr'0 TOTAJITAPHOIO peXxuMy. 3acaZHU-
YOI OCHOBOIO JIOCJi/PKEHHSI 6YJI0 06paHO TaKOX
NPUHLHMI 06’€KTUBHOCTI, 1110 CTBOPUJIO CIIPUSAT-
JIUBi YMOBH [Jis1 BCEGIYHOIO PO3IJISAy MUTAHHS,

OTPUMaHHS MPUHLMIIOBOI HOBU3HH Y J0-
CJTiPKeHHi 3a3Ha4YeHOl MPoO6JIEMU.
PE3YJIbTATHU AOCTIAKEHHSA TA

JUCKYCIA. IlpoBeneHi micisg 3MiHM BJafgu B
CPCP y 1953 p. nepiui 3axoy 100 3MilJHEHHS
KaJipoOBOTO alapaTry OpraHiB Mijinii Jgedakoro
MipOI0 Jasiu cBoi pe3yabTaTh. OfHAK [0 cepenu-
HU 1950-x poOKiB y 3B’I3Ky 3 HaJMIipHOI0 L€H-
TpaJsizaljieto Bciei nmosiiTuyHoi cuctemu B CPCP
KaJ[poBe NMUTAHHSA, SK i paHille, OYJIO OJHUM i3
HaWTOJIOBHINIMX cepej, ycix ympaBJiiHCbKUX. lle
6y/10 3yMOBJIEHO THUM, 1110 [IPU BCbOMY OakaHHi
Ta 3ycuJIAX Kaaposi opranu MBC CPCP He mor-
JIU BpaxyBaTU crnenudiky BUpilIeHHS KaJpOBHUX
npo6JieM, XapaKTepHUX JJIsi OKpeMO B3Toi pec-
ny6J1iky Ta ii o6Js1acTen.

He3BaxkalouM Ha HasABHICTb HaJLEeHTpaJli-
3auii y BUpilleHHI KaJpoOBHUX NUTaHb, LITaTHA
YUCeJbHICTh OpraHiB, 10 NparoBaid GaKTUUHO
B OJHAaKOBUX YMOBAaX, ICTOTHO Bifpi3HAaacs;
HaBaHTa)KeHHS Ha NpaLiBHUKIB OCHOBHUX C/YyK0
[UX OpraHiB MaJ0 pi3HULIO B JeCATKU pasiB.
Husbke MarepiasbHe 3abesnedyeHHs NpPU3BeEJO
Jl0 LITYYHOTO 3aBUILEHHS 0CaJ0BUX OJUHULb,
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pe3yJbTaTi 4oro B yIpaBJIiHHAX MiJiLil 3aMicTb
Bi/ililJIeHb CTBOPIOBAJIMCH «KapJIMKOBI» BiJJiy,
10 CKJIaJanncs 3 4-6 MpaliBHUKIB, i «BiAAIIKN»
3 2-3 mpaliBHUKIB. YHACJAILOK LbOTO CHiBBiHO-
IIeHHs KepiBHUKIB i mifiersiux ckiagano 1:3, a
CTapLIMX ONepyNOBHOBaXKEHUX [0 ONEepPyHOBHO-
BaxkeHUx — 3:1 (BoiuexoBcbkuii, 2001, c. 82).

[Ipy npoMy ciifi 3ayBakMTH, L0 KpHU30Be
CTaHOBULe KaJpiB B opraHax BHYTpILIHIX cnpas
6y/JI0 3yMOBJIEHO HM3KOK INPUYMH: MO-Tleplie,
3Ha4YHa YaCTHUHA KaJpoOBOro CKJIaAy MiJiLil 3aru-
HyJla nif, yac 60MoBuUX Ail [lpyroi cBiTOBOI BiliHHY,
faraTo cTajqu Hempane3JaTHUMH; HO-ApyTre, J0-
CTaTHbO HU3bKUU NMpodeciiHUN Ta MoOpaJbHUH
CTaH B OpraHax MiJinjil NpyU3BOAUB A0 3HAYHOI
IJIMHHOCTI KaJpiB; MO-TpeTe, He3aJ0BUIbHe Kaj-
poBe Ta Marepia/bHO-TexHiuHe 3abe3neyeHHs
MiJiLeCbKUX HaBYaJIbHUX 3aKJ/aZiiB 06YMOBJIIO-
BaJI0 HEJOCTaTHIO NpodeciliHicTh BUKIAAALbKO-
ro CKJaJly Ta piBeHb HaBYaJbHO-BUXOBHOI po6o-
TH, W0 BIUVIMBAJIO HA piBeHb MiATOTOBKU KazpiB
MiJtinii, aki npuiiManucs Ha cayx6y. Jlo Toro x y
1953 p. y 3B’3Ky i3 3arajibHOIO peoprasisalii€to
CUCTEeMM OpraHiB BHyTpimHix cnpaB CPCP 6ysa
3aKpUTa HU3Ka BiJOMYMX HaBYa/JIbHUX 3aKJAJIB
MBC, 30kpeMa XapKiBCbKa IIKOJIa MiJliLiil.

Ha dJopmyBannsa crpykrypu MBC YPCP
BIUIMBAJIa HHU3KA OCOOGJIMBOCTEH, XapaKTepHUX
caMe A LUX TepuTopii. Cepe; HUX NIOBOEHHE
306i/bIIeHHS1 3JIOUMHHOCTI, Npo 110 6yJe HTHcA
JAaJji, akTUBHUHW OINip paAsAHCBKIK BJafAi Hauio-
HaJIbHO-BU3BOJIBHOTO PYXy B 3axiJHUX 06J1acTaX
Ykpainn (OYH VYIIA). Jlo Toro »x TepuTopia
YkpaiHy, a caMe 3axijHi ii 06./1acTi, 3a cBoOiM reo-
rpadgiuHUM po3TallyBaHHSM CTaJU TPAH3UTHOIO
30HOK /i penaTpialii BiliCbKOBOMOJIOHEHUX.
[locTifiHe nepe6GyBaHHsA Ha TepUTOpil YKpaiHCbKOI
PCP BilicbKOBOIOJIOHEHHUX MOTpPeOyBasio OpraHi-
3alii HOBUX TabOpiB [Jis IXHBOTO YTPUMaHHS, a
TaKOXX BIUIMBaJO Ha (GOpMyBaHHS BiJNOBiAHOI
CTPYKTYpPHOI opranisaunii nporo niaposzginty MBC
Ta 3MiHU y LUITATHOMY PO3IHUCI.

Y nucronaai 1953 p. MBC CPCP nopaJjio Ha
posrasg [pesuzii K KITPC npoekT «IIpo ckopo-
YeHHs IITAaTHOI 4ucesbHOCTi opraHiB MBC Ta
3arBepkeHHS cTpykTypu MBC CPCP». ¥ HbOMY
IPOINOHYBAJIOCS: NMPOBeCTU 06’efHaHHA 4-ro i
5-ro ynpaBniHb B ofjHe — 4-Te ymnpasJiHHsg MBC
CPCP, 3-ro i 5-ro cmensigzisiB y 5-i cnensigzia
MBC CPCP; nikBifyBaTu 6-i cneysijjia 3 nepesa-
yeto Horo QyHKIiH 4-My ynpapiinHio MBC CPCP;
JIiKBiyBaTU YmpaBJ/iiHHA KOHBOWHOI OXOPOHH, a
Horo ¢yHkKuii nepegaTtu ['0Jl0BHOMY yIpaBJiHHIO

1 3HaHHA. 3akoH. YecTb: HanjionasibHui yHiBep-
CUTET BHYTPILUHIX cripaB - 1994-2004. Xapkis : Buz-
Bo Haw, yH-Ty BHYTD. ciipas, 2004. C. 19.
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BHYTPIIIIHbOI OXOPOHH, sIKE TOBUHHO 6YJI0 3MiHU-
TH Ha3By Ha ['0/10BHe yIpaBJIiHHA BHYTPIIIHbOI i
KoHBOMHOI oxopoHu MBC CPCP; 'osioBHY 6yxras-
Tepito 06’eaHaTH 3 PiHancoBuM Biggisiom MBC
CPCP. Bcboro miaHyBajiocs CKOPOTHUTH IUTAT
neHTpasbHoro amapaty MBC CPCP Ha 20%
(Ipucraiiko, 2021, c. 215).

[Mopanbiii 3MiHu y cTpykTypi MBC Bifioyiu-
cd Ha no4yaTky 1954 p. i3 yxBasnennsam LK KITPC
noctaHoB «[lpo cepiio3Hi Hefo/ikKM B po6OTi
napTifHOro i Jep»aBHoro amaparty», «IIpo cyT-
TEBI HEAOJIKM B CTPYKTypi MiHICTepcTB Ta
BiJIOMCTB i 3aX0Au I10JI0 TOJIMIIEHHS POGOTHU
Jep>KaBHOro amapary». f{lk BUJHO 3 Ha3B IOCTa-
HOB, Lell Kypc O6yB COpsIMOBAaHUN Ha yCYHEHHS
HeJ0JIIKIB y cHCTeMi ylnpaBJliHHA LIAXOM II pe-
¢dopmyBaHHs. [leBHUM YUHOM 1ii pillleHHS BiJjOH-
aucad 1 Ha cucrtemi MBC He TiIBKH COIO3HO-
pecny6/1iKaHCbKOTO PiBHS, a ¥ COIO3HUX pecryo6-
jik. Tak, y ciuni 1954 p., kepylo4uch BUllle3raja-
How nocraHoBolo [IK KIIPC, kepiBaunTBoM MBC
CPCP 6yJsio mpuUiHATO pilleHHS Tpo TNeperysj
LITaTiB OpraHiB Mijnilii Mo pi3HHUX perioHax 3
ypaxyBaHHAM 3MiH y YMCeJbHOCTI HaceJleHHd Ta
OnepaTUBHOI cUTyalii. ¥ pe3yabTaTi ynpasJiH-
CbKMUH LITAT opraHiB Miniuii 6yB ckopoyeHUi Ha
12 % ([pucraiiko, 2021, c. 215).

Baxx/IMBUM DpillleHHSAM, fKe BIUIMHYJO Ha
CTaH KaJipoBoro 3abe3neyeHdss MBC i mininii 30-
KpeMa, Oy/Ji0 NMUTAaHHA NPO BUOKpeMJIeHHS i3
cTpyktypu MBC opraniB paepx6e3neku. BoHo
OyJi0 mocTaBJieHe Bxe y JiroToMy 1954 p. Tak,
MiHicTpoM BHyTpimHIX cnpas CPCP C. Kpyruo-
BUM 4 sitotToro 1954 p. go lpesuzii K KIIPC 6yB
HalpaBJIeHUH JIUCT i3 MPOMO3UIIMU BUAIIATH
3i ckiiagy MBC anmapaTy opraHiB Jiep»aBHOI 6e3-
nekd. CepeJ, OCHOBHUX NPUYUH TaKOrO KpPOKY
BU3HAYa/I0Csl HEMOXJIUBICTb NpoBeJeHHs edek-
TUBHOI JigJIbHOCTI Yyepe3 rpoOMi3JKiCTb CTPYKTY-
pu MBC Ta ¥Horo opradiB i migpo3giniB. Buo-
KpeMJIEHHS] OIlepaTHBHO-Y€KiCTCbKUX yIpaBJliHb
IIOBUHHO OyJI0 3a6e3Ne4yuTH HeoOXifjHi yMOBU
JJI1 TOKpallleHHA IXHbOI pO3BiAyBasbHOI Ta
KOHTPPO3BiAyBa/IbHOI AiAbHOCTI. TakoXK y JIUCTI
6yJ10 cpOpPMYJILOBAHO MPOMNO3UILii 1[040 Mo6Yy0-
BU opraxizaniiiHoi ctpyktypu MBC CPCP i3
NeBHUMM 3MiHaMU. [IponoHyBasocd BK/IIOYUTHU
Jo ckiaaay 'YM Ynpanainua miningii Ha 3a1i3HAY-
HOMY Ta BOJHOMY TpaHcHopTi. BpaxoByrwo4du Te,
110 nic/1a BKIO4YeHHd Ao ckaagy MBC I'VJIAl'y Ha
IPaBOOXOPOHHHUN OpraH 6y/i0 NMOKJ/I3leHO BUKO-
HaHHS BUPOOHUYOI MPOrpaMu ypsAy Ta 3HAYHUH
06cAr KamiTasibHOro GyAiBHUIITBA, 6yJ0 3ampo-
IIOHOBAHO IIOHOBUTHU B cucTteMi MiHicTepcTBa
YnpaByiHHA MaTepiaJibHO-TEXHIYHOrO MOCTa-
yaHHA. Takox Oy/Ja BHeceHa NpPOMNO3HLis MpPo
JIiKBifanio MicbKMX Ta palloHHUX BiAAiniB Ta
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Bigaisiens MBC, icHyBaHHS AKHUX NPU NPOBeeHHI
3a3HayeHUX OpraHisaliilHUX 3axo/liB yXe He
BBaXKaJiocsl HeoOxifHicT0. [Ipu 1bOMYy omepa-
THUBHE KepPiBHUIITBO POOOTOI0 iCHYIOYMX B MicTax i
palioHax OpraHiB NOXXeXHOI OXOPOHM, apXiBHHUX
OpraHiB I CNeLKOMeHAATyp y MiCLAX [OCe/IeHb Ma-
JIo OYTH NOKJIa/ieHe Ha HayaJIbHUKIB BiZIMOBiTHUX
BiAZiziB Ta BiggiseHp Miginii. JlikBigalis Takux
BigziniB Ta Bigaiienb MBC B aagMiHiCTpaTUBHUX
padioHax KpalHU He mepejb6adasiacs B EcToHCh-
Ki#, JlaTBiHcbKill Ta JIMTOBChKIN pecny6JiikaX, a
TakoXK y 3axifHux o6bJactax YPCP. 3amicTb
JiKBiganii Takux BiAAiJiB Ta BiAgisieHp Ha iXHIN
6a3i y Ha3BaHUX pecny6Jikax Maad OYTH CTBO-
peHi anapaTu ynoBHoBaxxeHUx KoMiTeTy y crpa-
Bax JepxxaBHoi 6e3neku ([Ipucraiiko, 2021,
c. 217-218). Takuii KpOK BBaXKaBCs HEOOXiAHUM
3 ypaxyBaHHAM IOJITUYHOI CUTYyaLlil Ha 3a3Haye-
HUX TepuTopiax. BignosigHo no pimwenHs LK
KIIPC Ykazom Ilpe3uaii Bepxosnoi Pagu CPCP
Bifi 13 Gepe3sHsa 1954 p. opraHu JAepxbGe3neku
6yau BujineHi 3i ckiaagy MBC i yTBopeHuit
KowmiTeT gepxaBHoi 6e3neku npu Pagi MinHicTpis
CPCP (OxkinHiok, 2007, c. 419).

Y cknaai MBC Bognovyac 3anumanucs: I'o-
JIOBHE ympaBJiHHA Mininii, [os0BHe ynpaB/iHHSA
BUINIPAaBHO-TPY/I0BUX TabopiB i KoJ10HiH, ['os10BHE
yIOpaBJiHHA NPUKOPJOHHUX BilcbK, [0JIoBHe
yHpaBJ/iHHA BHYTPIlIHBOI i KOHBOMHOI OXOPOHH,
['os10BHe ynpaBJIiHHA MOXeXHOI 0XOpoHH, [o-
JIOBHe ympaBJaiHHA cayx6u MIIINO, TosoBHe
ynpaBJiiHHSA reojesil Ta kaprtorpadii, ['osoBHe
yIpaBJiHHA BiiCbKOBOTO MocTavyaHHs, TropeMHe
ynpaBJiiHHs, BoeHHO-OyAiBesibHEe ympaBJiHHS,
Bigain ypsigoBoro 3B’s3Ky, Bigain denba’erepcnb-
KOoro 3B’s13Ky, Bigain 3 Harisay 3a BUCIaHUMU
Ta CheynocejeHusaMHy, Biggin 3 oxopoHH Ta
00JIiKy JeprKaBHUX 3alaciB JAOPOTOLIHHUX Me-
TaJliB, aJiMazHoro GOHAY Ta iHIUX IiHHOCTEH,
BigZin no KOHTpOJIO Ta IHCIEKTYBaHHIO Bizo-
M40l OXOpOHH, BiALIIT 3aJi3HUYHUX | BOJHUX
nepeBe3eHb. Kpim Toro, 1o ckinaay MBC yBinmau
BCi CTPYKTYpHi NiApo3Ainy, AKi BUKOHYBaJu
¢byHKLIT i3 3a6e3neyeHHs AisJbHOCTI Nifgpo3ai-
JiB anapaty MBC.

MinicTepcTBO BHYTpIlUHIX cIipaB, OyAy4H Ae-
I0pe IPaBOOXOPOHHUM OpraHoM, Ae-GakTo sBJs-
JIo 06010 rocrnofapcbKo-CUJIOBE BiIOMCTBO, 3aB-
JIaHHAM SKOTO 6yJI0 CTBOpeHHs (6yZiBHUIITBO)
Pi3HHUX TrOCIOapChKUX 06’EKTIB 3a JONIOMOTI0I0
eKcryaTanii  6e3KOUITOBHOI po0604Y0i  CHJIH
yB'I3HEHUX | BHUCJAHUX. SIKIIO BUOKPEMUTHU
HiZp03A4iaH, IKi 3HaX04UJINCh y cTPYKTypi MBC, To
IXHIO JiSi/IBHICTD MOXKHA 3BECTH [0 TPbOX OCHOB-
HUX HanpsaMiB: 1) BUKOHaHHA NOKapaHb Y BUTJIALI
no36aBJieHHs BoJli Ta IHIIMX BUJAIB NOKapaHb:
BUCWJIKA, puMycoBi po6otu (['YJIAT, TropeMmHe
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yIpaBJiHHSA); 2) MOXKeXHa Ta MDKBiJjoM4a 0XO-
poHa; 3) eKOHOMIYHA AiSIJIbHICTb.

OcTtaHHIN HanpsM BBa)XkaBCH ICTOTHO BaX-
JIMBUM, MpPO WI0 CBIJYUTH HASIBHICTb BEJIMKOI
KIJIBKOCTI crnenjasisoBaHUX Oipo3AisiB 3a pis-
HUMU rany3sMu ekoHoMiku. [loBri poku MBC
BBaXaJIOCA Y PaAsSHCbKIN JepaBi OJHUM i3
JilepiB 3a TeMIaMH Ta 06CAroM BUPOOGJIEHO]
npoAyKLil Ta BUKOHAHOI po6GOTH, XO4Ya CHJIOBE
BiJ[TOMCTBO B3araji He IOBUHHO 6yJ/10 3aliMaTUCs
€KOHOMIYHOI0 [ifJIBHICTIO HapiBHI 3 IHIIWMH
Cy0’€KTaMH TOCIOJAAPCBbKOI JisiJIbHOCTI. 3a LuxX
o6ctaBuH i3 MBC ¢pakTuiHO 6yJI0 BUBEJIEHO BCi
CTPYKTYpHi 36poiiHi GopMyBaHHSA ¥ opraHH, sKi
3[IMCHIOBJIM ONEPaTUBHO-PO3ILYKOBY  [Jifl/ib-
HiCTb, 3a BUHATKOM ['YJIATy.

Kpasnidikauis kazpiB mijinil 6yJia nop’sisana 3
OCHOBHMM 3aBJIaHHAM OpraHiB NPaBONOPALKY —
NPOTUJIEIO 3/I04MHHOCTI. Y cepeanHi 1950-x pokiB
KpUMIHOTeHHa CUTyalid B JepKaBi XapaKTepu-
3yBajacs 3pPOCTAHHAM 3JIOUMHHOCTI, OCOGJIMBO
BUMHEHHAM TSDKKUX 3JI0YMHIB. BigMmiTumo, 1o y
1953 p. 6yJi0 3apeectpoBaHo 552 281 3/104uH, y
1954 p. - 478 912, y 1955 p. - 554 155 (Bopokko,
2015, c. 174). Cnig 3BepHyTH yBary, 1o a0 1953 p.
€AUHOr0 006JIiKy BYMHEHMX 3J04MHIB y MBC He
iCHyBaJIOo, a 0 PEECTPY BHOCUJIUCA JIMILIE Ti 3JI0-
YHHM, B IKHX 6YJI0 BCTAHOBJIEHO 0OBUHYBaY€EHHUX.

3anpoBa/pKeHHS MOJIITUKYU «BiJIJIATH» BUKJIU-
KaJIo 3MiHU 1 y KpHMiHaJbHO-NPABOBii MOJITHULII.
Big6yJsiocst ckacyBaHHS GibIIOCTI yKasiB i mocTa-
HOB 1930-1940 pp., ki 6y/i11 HOpMATUBHOIO 6a-
3010 NoJiTHYHUX penpeciil. Tak, y 1953-1956 pp.
6yJ10 yXBaJIeHO 3aKOHOJAaBYi aKTH NPO CKacyBaH-
Hsl KpUMiHaJIbHOI BifTIOBizasibHOCTI 32 HEBUPOG-
JIEHHSl KOJITOCITHHKAMH 0GO0B’SI3KOBOTO MiHIMyMy
TPYZOJIHIB, 3a VXWIeHHs BiJ MoO6itizanil Ha
CUIbCBKOTOCMIOAAPChbKI pOOOTH, 32 CaMOBIJIbBHUI
npoi3z y ToBapHUX noizzgax (1), 3a mporya Ta ca-
MOBUIBHUHM BiJXiJ| i3 NiANPUEMCTB Ta YCTaHOB.
Jesiki 3/104MHHI isiHHA (MOCaloBi Ta rocrnoAapchbKi
MOpYLIEeHHS1) 3aMiHIOBAJIMCS 3aX0JaMH a/IMiHICT-
PaTHUBHOIO 1 JUCLMILUIIHAPHOTO XapakKTepy. Bax-
JIUBY POJIb Y CYCIJILHOMY >KUTTI Bifirpaiu ykasu
[Tpe3unii BepxoBHoi Pagu CPCP, yxBaneHi y BepecHi
1955 p. Tak, 3rigHo 3 ykasoMm «Ilpo JocTpokoBe
3BUIbHEHHS 3aCy/PKEHUX 3 Micllb YB'I3HEHHS» Bi/l
3 BepecHss 1955 p. mepen6avasnocsi 3BUIbHEHHS
COLiaJIbHO He3axHWILeHUX BepCTB HaceJIeHHsS: iH-
BaJIi/iiB, MpUCTapisinX, 0Ci6 3 HEBUJIKOBHUMU XBO-
po6aMH, BaTiTHUX KIHOK Ta »KiHOK, IKi MaJIK MaJio-
JIITHIX AiTed (i3 TabopiB, KoJsoHiH i B'sa3HuIL MBC
YPCP manu BuiiTu 8 884 oco6u)!. BogHodac Hera-

1L JJAT'O Ykpainu (LleHTpanbHUU Aep>KaBHUH
apxiB TrpoMaAcbKux o06'eHaHb Ykpainu). . 1.
Om. 24. Cnp. 4088. Apk. 142.
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TUBHUM aclleKTOM 11bOT0 yKa3y 6yJio iioro 3acro-
COBYBaBCsl 6e3 ypaxyBaHHs He6e3[e4YHOCTi BUU-
HEHOro 3/7104uHy. I3 183 10cTpoKOBO 3BiIBHEHUX
oci6 i3 Micub yB'sI3HEHHS, 3aCyJKeHHX 3a Kpa-
nikky, maibke 100 oci6 He3a6apoM 3HOBY GyJIv
NPUTATHYTI 0 CyA0BOI BiANIOBIJa/IbHOCTI 3a TaKi
X 3/704uHH. [IpokypaTtypa YPCP 3mymieHa 6yJia
JaTu BKa3iBKy NpoKypopaM ob6JiacTeil pecmy6-
JIIKM TUMYacoBO He 3aCTOCOBYBaTH yKa3 BifjHOC-
Ho 368 0ci6, 3acy/I>keHUX 32 KPaA>KKU Y BEJIUKUX
po3Mipax?2.

Bnasa mnosicHoBasia 3pOCTaHHSA 3arajbHol
3JIOYMHHOCTI JIM1le MaCOBUMH MOPYLIEHHSAMH 3a-
KOHHOCTI CJIY?>KOOBHMHU 0CO6aMH NMPABOOXOPOHHUX
OpraHiB Ta IXHbOIO HEJOCTATHbOI YKOMIJIEKTO-
BaHicT1o. /lificHO, 3HMKeHHS npodeciiHoro piBHs
KaJIpOBOr'0 CKJIaJly OpraHiB BHYTPpILIHIX CIpaB y
pe3yJibTaTi NOCTiKHOI 3MiHM KaJipiB, MPU3BEJIO 0
NOpYLIEHHSI CTPYKTYPU QYHKLiOHYBaHHSI MpaBo-
OXOpPOHHHUX OpraHiB Ta MiJABUILIEHHS PIBHA 3JI0-
4YUHHOCTI. [IpomoBKyBasiaca TeHeHLis KaIpoBOro
3abe3neyeHHs1 IPAaBOOXOPOHHUX OpPraHiB ocob6aMu
NapTiHO-KOMCOMOJIbCLKOT'O pe3epBy, AKi He Mau
Hi BiANIOBiAHOIO JOCBiAY, Hi BiANOBiAHOI OCBITH, a
TaKOX BiMCBKOBOC/IY>XO0BLSIMY, 3BiJIbHEHUMHU B
3amnac (['epyc, 2021, c. 77).

HoBoto npo6sieMoto, ika BUHUKJIA B JleprKaBi,
CTaJla 3JIOYUHHICTb cepes NpaLiBHUKIB MLl
Tak, 3a IV kBapTas 1952 p. TpubyHasiaMu YKpaiH-
CbKOTO OKpYTY OyJI0 pO3rJIAHYTO 232 ClpaBH, 3a
AKMMM 3aCy[pKeHO [0 IOKapaHHA Yy BUIVIAAI
no36aBJieHHs] BOJIi CTPOKOM Ha IM'STh i Gijiblie
pOKiB noHaA 256 BilCBKOBOCIYXO0BILB BiliCbK
MBC i npauiBuukiB opraniB MBC i MZIB3. Jluwe
3a | miBpiyus 1952 p. 6y/10 3aTpUMaHO GJIM3bKO
20 THC. 0Ci6, a 6JIM3bKO 2 THUC. MPal[iBHUKIB MiJTiLlil
OyJiM 3BiJIbHEHI 3a CJAYKO00BY HeNpHUJATHICTB, y
3B'I3Ky i3 3aKpUTTSAM KpUMiHaJbHUX CIpaB Ta
NPUHAHATTAM BUIIPaB/yBaJIbHUX pillleHb CTOCOBHO
NiZI03pI0BaHUX, CIIPaBH L0/0 SIKKMX NOpPYyLIyBaJIu-
sl IpaliBHUKaMU IPaBOOXOPOHHUX OpraHiB4.

Y pomnosizi MiHicTpa BHyTpilHix cipaB YPCP
T. M. CTpokaya Ha onepaTUBHIN HapaZi HaYa/Ib-
HUKIB yIipaBjiHb MiHicTepcTBa BHYTPILIHIX ClIpaB
YPCP Ta ix 3acTynHHKIB 3 KaZ[poBOI po6OTH, ITIPO-
BeJieHil y ciuni 1953 p., Bigmivasiocs, mwo nigbip
KaJpiB [0 MPaBOOXOPOHHUX OPraHiB «3JiHCHIO-
BaBCA He 3a AiJIOBUMH i NOJITUYHUMU SIKOCTS-
MH, a 32 3HaHOMCTBOM Ta Ha OCHOBi 0cOOUCTOI
MPUA3HI» S,

2 NAATO VYkpainn. @. 1. On. 24. Cop. 4088.
Apk. 140.

3 UAATO Vkpainn. @. 1. On. 23. Cop. 4937.
Apk. 21-24.

4 [IJATO Ykpainu. @. 1. Omn. 23. Crip. 4936. Apk. 4.

5 IJIAI'O Ykpainu. @. 1. Om. 23. Ciip. 4939. Apk. 12.
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Haii6inbina KijbKicTh MOpylieHb BUsIBJEHA
npauiBHUKaMM Mijilii 3axiZIHOyKpalHCbKHUX 06-
aacter, a Takoxk Ogecbkoi, CraniHcbkoi, Xap-
kiBcbkoi Ta KuiBcbkoi o6s1acTeitl.

ToMy kaZjpoBa moJiiTHKa MOCTiHHO 3ajUlla-
Jlacs B 1oJli yBary kepiBuuirBa MBC pecny6.tiku.
Y nucronazi 1953 p. 6yB neperjssHyTHH Ta ymo-
PAAKOBAaHUM IepesiK Nocaj, KepiBHOTO CKJIady
ynpasyinb MBC o6acteit YPCP, 1o BxoAu/Iu A0
HoMmeHkJaTypu MBC CPCP Tta MBC YPCP. Le
03HayaJlo, 1[0 Ha Lji Hocaiu MOXHa 6yJ10 pHU3Ha-
YaTHy JIMLIe 3a 3roZ010 KX opraHiB. Cloau BXoau-
JIM HadyaJIbHUKHW 06J1acHUX ymnpasiiHb MBC, ixHi
3aCTYNHUKY, HaYaJIbHUKW BigJiiiB Ta IxHi 3a-
CTYNHUKY, Ha4yaJbHUKU OCOOJMBUX IHCHEKIil
BigAiniB kaapie YMBC, Haya/JlbHUKU [IeIKUX Ca-
MOCTilHMX BigaineHb YMBC, HayaJlbHUKU MiCh-
kux Bigainie MBC, Haya/ibHUKU pallOHHUX Bij-
AiniB MBC, Haya/bHUKM MICBKUX Ta palOHHHUX
Bigainiens MBC, Haya/JbHUKU CAiJYUX Ta BHYT-
pimHix B’s13HuLb YMBC2.

7 dyepBH#A 1955 p. koseris MBC YPCP yxBanu-
Jia pimeHHs «[Ipo cTaH po6OTH 1110/10 YKPIIlJIeHHS
mwtaTtiB opradHiB MBC Ta Mininii Ta cTBOpeHHA
JI€EBOro pe3epBYy BHUCYHEHHA Ha KepiBHI mocaau»,
dAKe MiJNMcaB MiHicTp BHyTpimHiX cnpas YPCP,
re”epas-inedteHaHT Tumodiit CTpokaus. Y HpoMy
3a3Havasiocs, mo 3a 1953-1954 pp. 6ysa npoBe-
JleHa 3HayHa po6oTa L0Jl0 KOMILIEKTYBAHHS Ta
3aKpinsieHHs KajpiB opraHiB MBC, ouniieHHs ix
Bi/l MOpa/IbHO HECTIUKUX 0Cib, M'IHHULb, MOPYILI-
HUKIB JUCUMIUIIHY i 3aKOHHOCTI, epeabdadanocs
CTBOpDEHHS [JeKOTr0 pe3epBy BHUCYHeHHS Ha
KepiBHi nocagu. Llle cBiguuTsh, 1o MBC B1u3HaBaio
HasIBHICTh y JIaBax CBOIX MpaliBHUKIB aMOpaJib-
HUX JIIOJIeH, I’ ATHUIb, TOPYIIHUKIB JUCIUIUIIHY i
3aKOHHOCTI.

3apasoM y cmpaBi Hiz6opy, po3CTaHOBKY,
BUBYEHHsI Ta BUXOBAaHHSA KaJpiB, y po6oTi 3 pe-
3epBOM, [K 3a3Ha4aJsocd B pimeHHi Koserili MBC
YPCP, 6ysu 3HauHi HeJoJsikW. B ymnpaBiiHHAX
MBC i mininii [[poro6unbkoi, Ofecbkoi, PiBHeH-
cbkoi, CTaHicnaBcbKol, XepCOHCBbKOI, YepKacbKoi
obyacteil piBeHb YKOMILJIEKTOBAHOCTI 3aJu-
IIaBCA HU3BKHUM i ckaagaB 95-97 % mraTHOI YU-
ceJIbHOCTI. flk HaM 374a€TbCcd, TakuK piBeHb
YKOMIIJIEKTOBAHOCTI HaBPAJ Y4 MOXKHA BBaXKaTHU
HU3BKHUM, CKOpillle He ILiIKOM AocTtaTHiM. Ode-
BU/JIHO, MIHICTepCTBO TYT HaMarajaocd Jelo

LIAI'O Ykpainu. @. 1. Om. 24. Crip. 1733. Apk. 8.

2TIA CBY (TanyseBuil jepaBHMHM apxiB
Cnyx6u 6e3neku Ykpainu). ®. 16. Om. 1. Cop. 203.
Apk. 75-76.

3 TJA MBC Ykpainu (lany3seBuit fepaBHUM
apxiB MBC Ykpaiuu). ®@. 46. T. 2. On. 1. Cnp. 235.
Apk. 104-107.
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«3rycTUTH $ap6u», akLleHTYBaTH yBary Ha [JbOMY
HeJ0JIIKy Ta HaLJIMTU CBOI KaZpOBi OpraHd Ha
6i71bLI MPOAYKTHUBHY POGOTY.

B YMBC Binnuupkoi, 3anopisbkoi, Kiposo-
rpaZcbkoi, XMeJIbHUIIBKOI Ta iHIIHUX 06J1acTeH, IK
BKasyBaJloCcsd JiaJli B pillleHHi, OyJd BaKaHTHI
MOoCa/lu PaNUMOKEKIHCIIEKTOPIB Ta AiTbHUYHUX
YIOBHOBaXKEHUX Misinii, y 3B’I3Ky 3 4uM 6e3
KepiBHUITBA 3a/IMIIAINACA BaXXJUBI JUIAHKH po-
6otu opranHiB MBC. Koseris Bigmivyana, wmio
HavyaJIbHUKHU BiaziniB kaapiB YMBC Ta YM o6.1a-
creil Kpumcbkoi - Tumodiis, Jlorinos, Ogecbkoi -
KpacHonvsopos, bouzaap, CtaHicnaBcbkoi — Hecre-
poBcbkuil, CaMoOilJIOB 3aMicTh MJIaHOMIpPHOI po-
60TU IpPU KOMILIEKTYBaHHI KaJpiB [AOIMycKaau
HIKiJUBy (TepMiHoJiorisa me 3 1937 p. - asm.)
MOCHIIIHICTh, «KOMMAHINLUHY», He3aJ0BIJIBHO
BUBYaJ/IM NPaLliBHUKIB, sIKi MpUlManucs Ha pob6o-
Ty, BHAC/IiZ0OK 4YOI0 B MiJIiLIi0 IPOHUKAJIM BUNIA/-
KOBi, MOpaJibHO HecTiHKi 0co0H, SIKMX Yepes
KiJibKa MicaliB BUMyIleHi Oy/iu 3BUIBHATH 3a
pizHUMU o6cTaBuHAMHU. Y HU3Ii MBC, 0co6/11BO y
Bopouunnosrpaacekil,, CraniHcebkill, OfecbkiH,
TepHONIbCHKIM 06J1aCTSX, 8 TaKOX B YIpaBJIiH-
Hax Minminii Kuesa, JIbBoBa, XapkoBa NJIMHHICTb
KaJIpiB 3a/MIIasacl BUCOKOWO i CKJazana B ce-
pefHboMy 3a pik 20-25 % oco6oBoro ckaagy*.
TyT MM LIZIKOM NOTOKYEMOCH 3 OLIHKOK KO-
Jierii: AificHO, MJIMHHICTB KaJipiB y 25 % Ha pik €
Jly?>Ke BUCOKOI0 3a 6y/Ib-SIKMX YMOB, KpiM BOEHHO-
ro yacy. Bucoka mJMHHICTb KaJpiB CBifA4MUIa, 110
KepiBHUU CKJIaJ yIpaBJiHb i mipo3AaiaiB ciabko
3aiiMaBcsi BHUXOBaHHSIM 0COGOBOTO CKJajy, He
B>KHBaB JIiEBUX 3aX0/1iB 111010 3MillHEHHS JUCILIU-
IUIIHK. Y pe3yabTaTi LbOro, K HaroJolyBaJa
kosieria MBC, 3HayHa KUJIBKICTb MpaliBHUKIB
CKOIOBaJIa aMOpaJibHi BYMHKY, NOpyLIyBajia JUC-
LUUIUIIHY Ta 3aKOHHICTh, W0 NPU3BOJUJIO [0
IXHbOTO 3BiJIbHEHHA 3 opraHiB MBC Ta miminil.
[In1MHHOCTI KaJpiB cnpus/a TaKOX BiJCYTHICTb
po6OTH LOA0 MOKpPaLEeHHS }KUTJIOBO-I0OYTOBUX
yMOB MiJiillioHepiB, 0COGJMBO MpaIiBHUKIB, AKi
MPOXKUBAIN B TYPTOXKUTKAxX. Oco6/MBI iHCHEKIIiT
YMB/I Ta Minigii He3aZOBIJIbBHO MPOBOAUJIU
npodisakTUyHiI 3axoAU IIOAO0 IOINepelKEeHHS
NopylleHb JUCHUILIIHU cepej, 0CO60BOro CKIaAY
i B JleAKUX BUNAJKaxX He BUSABJISAJH HeoOXiJHOI
YyTKOCTi Ta 06’€KTUBHOCTI NpU nepeBipLi paKTiB
PO MPOCTYNKHU NpaLiBHUKIB. BixcyTHicTe fo-
CTaTHbOI BiJAMOBilaJILHOCTI 3a IOMNOBHEHHS
kajapie MBC rpamMoTHHMHM npaliBHUKaM{, 3a
MiJIBUILIEHHS i/]eiiHOro, 3arajJlbHOOCBITHBOTO PiB-
Hs Ta Ais0Boi kKBasidikalii oco60Boro ckjiaay ta
BHMCOKA IJIMHHICTb KaZpiB NIPU3BeJH |0 TOTO, L0

4TJA MBC Ykpainu. ®@. 46. T. 2. On. 1. Cop. 235.
Apk. 104.
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B ynpaBJiiHHaxX MBC ta miniuii /lHinponeTpoBch-
koi, 3anopi3pkoi, Kpumcekoi, Ogecbkoi Ta Yep-
HiBelbKOi 06J/iacTel MOripIIMBCs AKICHUH CKIaf,
KaApiB (BUpOC/aa KiNbKiCTb MNpaliBHUKIB i3
HIDKYOI0 OcBiTOw). Ha moyarok 1955 p. B opra-
Hax Mininii MBC YPCP 6inbiie 16 % npaljiBHUKIB
kapHoro posmyky (manai - BKP), 7,5 % mnpanis-
HukiB BBPCB Manu Hmwx4y OCBiTY Ta 6ijblie
60 % - HesakiHueHy cepefHI0 ocBiTy, 50 % Ha-
YaJIbHUKIB MiCbKpalOHIB Mifiljii He MaJu HaBiThb
cepeanboi ociTul. Lludpy, aikicHo, Bpaxarodi i
TakKi, 110 He NMOTPebYyIOTb OKPEMHUX KOMeHTapiB.
LlikaBa pJeTasib: KOJU I[OCTajJ0 NUTAHHA IMPO
BCTAHOBJIEHHS HaJ0aBKH 33 3HAHHS iHO3eMHUX
MoB npaniBHukam MBC, To Takux B amapaTi BU-
ABWJIOCA [IBOE: OJIMH 3HAaB aHIVIIMCBKY Ta iclaH-
CbKy, i HoMy BcTaHoBUIU 15 % HaznbaBKy, a Apy-
TUH - JIMLIe aHJIHACbKY, TOMY HOMYy BCTaHOBUW/IN
10 % HagbaBKy2.

B ynpaainnasix MBC Ta mininii CTaHiciaBch-
koi, Binuunbkoi, Kpumcbkoi, XMenbHUIIbKOI, MU-
kosaiBcbkoi, CyMmcbkoi, XepcoHcbkoi Ta YepHi-
BellbKOi 06/1acTell pe3epB Ha BUCYHEHHs GYB
JyKe MaJIoOYMCeJIbHUM | He Mir 3aZ0BOJIbHATH
3pocTaroui NoTpebu B KEPiBHUX KaJpax.

BifcyTHicTh [ji€BOTO pe3epBy NpPU3BOAHUJIA
[0 ICTOTHOI 3aTPUMKHU Y KOMILJIEKTALil OKpeMHUx
KepiBHUX mocaf (YMBC Opecbkoi, 3akapnaTchb-
koi, BinHunpbkoi, CtaniHcbkoi, JJHinponeTpoBCh-
koi, XapKiBCbKOI o6J1acTelt), 0 BUMNAJKIB BUCY-
HEeHHs Ha KepiBHI INocaJd MaJIOBUBYEHHUX Ta
HEeIiATOTOBJIEHUX NpaliBHUKIB, AKi 4yepe3 He-
TPUBAJIMU Yac 3BUIbHSAJIKCA 3 Mocaj abo 3 Misinil
B3arasi (Kosin - YM BopowunioBrpagcbkoi o6-
aacti, HoBikoB - YM M. Cranino, Kpaxa, I'iues,
Cnimuenko - YM M. Kpusuit Pir), mo npussoguio
J10 BeJIMKOi HeoOI'PYHTOBAHOI 3MiHIOBAHOCTI Ke-
piBHUX KajgpiB. B YMBC BinHuibkoi o6Jacti
YIPOLOBXK /JBOX POKIB [Bi4i 3MiHIOBABCH CKJa[
KapHOro poswyky B paioHax. B YMBC Cranic-
JaBcbkoi obuiacti 3 16 mpauiBHukiB BKP 6yiio
3amiHeHo 153. IHakme, ik xaocoM i Aesopra-
Hi3alli€lo, 1le He Ha3Belll. 3BUYalHO, 1le TPU3BO-
JAWJIO [0 TOTO, L0 NPOTU/is KPpUMiHaIbHIN 3J10-
YUHHOCTI B LUX 006JacTSIX 3HaxoAujaacs Ha
HU3bKOMY piBHI.

Kosieris MBC 3a3Hayasa, 10 HayaJbHHUKU
BiAALIIB kazpiB o6sacteit (XapkiBcbkoi - Ca-
noBcbkUM, BinHuibkoi - [meHko, CyMcbkoi -
Boliko, MukosiaiBcbkoi - IBaHOB) c1aGKO KOH-
TPOJIIOIOTh POGOTY KaZ[pOBUX allapaTiB MiJinii Ta

L1 TJA MBC Ykpainn. . 46. T. 2. Om. 1. Crp. 235.
Apk. 105.

2TJJA CBY. ®. 16. Om. 1. Cop. 199. Apk. 30.

3TJA MBC Ykpainu. @. 46. T. 2. On. 1. Cop. 235.
Apk. 106.
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He HaJalTb IM NPaKTUYHOI NiATPUMKHU. Takox
HaroJIollyBasocd, 10 Ha4aJbHUKH BigAiniB Kaj-
piB YM o6aacteit (PoBeHcbkoi - JIubiab, Tep-
HoIiJIbcbKOi — MakcumeHko, Binnuinpkoi - [laB-
suinH, Onecbkoi — bouaap, Koiys, KpuMcbkoi —
JloriHnoB, /lporo6unpbkoi - Jlyk'ssHkiH, CTaHic/aB-
CbKOI CaMOI/IOB), KOpPUCTYHUUCh OGE3KOH-
TPOJIBHICTIO 3 OOKy HauyaJbHUKIB yINpaBJliHb
MBC, wminiuii Tta BigziniB kagpiB YMBC, Hesa-
JOBIJIBHO 3aiiMasivcs MiI60poM, BUBYEHHSAM i
BUXOBAaHHAM KaJIpiB MiJIiLil

Cepii03Hi HelO/IKM B KOMILJIEKTYBaHHI KaJ-
piB, CTBOpEHHI [[iEBOr0 pe3epBy BHUCYHEHHS Ha
KepiBHI mocaau CBiJYWJIU MNPO Te, IO BifJia
kazpiB MBC YPCP ([Jlonunuuii, llleByeHko, Ilo-
auHenb), BK YM MBC YPCP (Bypsaikos, [Ipocky-
poB, Tepeuenko), BK YITJIK YPCP (Butuukos),
BK YIIO YPCP (JlyueHnko, lnpsamkesny), BK YMIIO
MBC YPCP (BaHiH) 1ie noBisibHO nepe6y10ByBa-
JI1 po6OTY 3 KaZipaMH y CBITJIi HOBUX, MiZBUIIE-
HUX BUMOT.

11 IOKpalleHHs CTaHy KaZpoBoro 3abesie-
yeHHs1 opradiB Mijilil koJsieris MBC YPCP yxBanu-
Jla creliia/lbHy NOCTaHOBY, B fIKill GyJiM BHCJIOB-
JIeHi 3ayBaKeHHA Ha aJipecy KepiBHUKIB KaJipOBUX
amnapariB MiHiCTepCTBa, 30KpeMa BiAAiliB KajpiB
MBC YPCP (Josnunnomy), YM MBC YPCP (Byp-
JIiKOBY) Ta iHImMX ynpasJinb MBC, Hada/bHUKaM
o6sacHMX ynpaBiinb MBC Ta Mininii. Im 6ys0
MPUIIMCAHO B KOPOTKI TepMiHM JIKBiyBaTH Ha-
SIBHI Cepl03HI HeJIOJIIKU Y KOMIJIEKTYBaHHI Op-
radiB MBC Ta mininii Ta po6oTi 3 pe3epBoM Ha
BUCYHEHHS.

HavanpHukam ynpasiine MBC, mininii 6yJ1o
B KaTeropu4Hii popmi pekoMeH10BaHO: 0O6Tr0BO-
PUTH CTaH po6GOTHU 3 NifO0Py, PO3CTAHOBKHU i BU-
XOBaHHfl KaJpiB, CTBOPEHHA JAI€EBOrO pe3epBYy
BUCYHEHHs Ha HapaJax KepiBHOTO CKJaZy Ta
BXXUTH 3aXOJiB I10J0 KOPIHHOTO TNOKpalleHHA
po6oTH 3 KaApaMM; MOKPALIUTH KepiBHUITBO
BiAAiIaMu KaJipiB Ta y MiCAYHUNA TEPMiH 3MiLlHU-
TH iX OiJIBII MirOTOBJIEHUMU Ta AOCBiYeHUMH
MpaliBHUKAaMH; 3 METO MOJIINIIEeHHS KOHTPOJIIO
i migBueHHs BiAmoBiasbHOCTI 3a po6OTy 3
KaZjpaMM CUCTEMAaTUYHO 3ac/yXOByBaTHU Ha Ha-
pazax kepiBHUITBA ymnpasiaiHb MBC i mininii go-
MOBiJll HAYaJILHUKIB BiAAiIIB KazpiB, opraHiB Ta
nigposainie MBC mofo ixHboI po60TH 3 BHXO-
BaHHS Ka/piB; HA MiJCTaBi IMIMOGOKOr0 BUBYEHHS
KaJIpiB Ha NPaKTUYHINA po6OTi CTBOPUTHU Ji€BUI
pe3epB BUCYBaHHS Ha KepiBHI mocaau i ympo-
noBx 1955-1956 pp. mo6uTHca Takol po3cTa-
HOBKM KaJpiB, 106 Ha mocajax 3acTyNHUKIB
HayaJIbHUKIB BiAAiniB, opraHiB Ta MiApo34iaiB
MBC 6yJiv Taki npaliBHHKHY, SIKi 32 CBOIMM [1iJj0-
BUMM | MOJIITUYHUMU SIKOCTSIMU MOIJIU 64U GYTH
BUCYHYTI Ha BUILi TOCaJH.
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Bigziny kagpis MBC YPCP (IlleByenko, [losu-
Hellb), 3aCTyNHUKY HavyajibHUKa YMBC no kagpam
BypJiikoBy, Ha4ya/bHMKaM KaJ[pOBUX alapariB
ButuikoBy, JlyneHky, baniny 6y/10 npunucaHo mo-
CWIHUTUA KOHTPOJIb 33 CTAaHOM POBOTH 3 KOMILIEK-
TYBaHHSl KaJipaMH OpraHiB MUIILl, IOXEeXHOI 0X0-
pOHU Ta iHIMX niapo3aiiiB MBC Ta BXXUTH 3aX0/iB
11010 TTIOBHOTO YKOMILJIEKTYBaHHA BaKaHTHUX IIO-
CaZi, Ta 3aMiHH AKICHOTO HEKOMILJIIEKTY KepiBHOro
cksafy HomeHkaaTypu MBC CPCP ta MBC YPCP.

HavyanbHukam BigainiB kaapiB YMBC o6usa-
creil (XapkiBcbkoi — CasoBcbkoMy, BiHHUMIBKOI -
Iienky, CraniciaBcbkoi — HectopoBcbkoMmy, 3a-
nopi3bKoi - lllunuiakoBy) i HAYaJIbHUKaM BifiiB
kazpie YM YMBC o6usacteit (/poro6uiipkoi -
Jlyk’sinkiny, PoBeHcbkoi - JIn6iaw, TepHOMiIbCh-
Kol - MakcuMeHKy i YM XapkoBa - KprokoBy) 6ysi0
BKa3aHO Ha iXHI0 He33/I0BI/IbHY PO6OTY 3 KaZipaMul.

OTxxe, mocTaHOBa MicTHJIA JAedKUH aHasi3
NPUYUH HEJOMIKIB y 3abe3ledyeHHi KaapaMH
MiJinii, B Hill Ha3UBa/IMCA HallXxapaKTepHillli 3 IUx
HeJ0JIiKiB Ta BiAMOBiJa/bHI 3a iXHIO HasBHICTb
NpaliBHUKKU pecny6/iikaHCbKOro KaJpoBOro ama-
paty Ta obsacHUX BiJiiliB KaZpiB. Po6oTy yacTu-
HU 3 HUX OyJI0 BU3HAHO He33/I0BiJIbHOIO, ajle 6e3
opraHisalifiHUX BUCHOBKIB, TOGTO 6e3 yCyHeHHs
ix 3 mocaau. lle o3Havaso, MO iXHIO POGOTY He
BU3BaJIU TAKOIO XK y2Ke IIPOBaJIbHOK. Y IOCTAHOBI
Oy/1a OKpec/ieHa i HU3Ka 3aX0AiB, IKy MOXHa Xa-
paKTepU3yBaTU SIK TPHUBia/JbHY: 06TOBOPIOBATH
KaZipoBe MUTAHHA Ha HapaJax, NOCUJIUTH 32 HUM
KOHTPOJIb, CTBOPUTH Ji€EBUI pe3epB TOIL0, TOGTO
$aKTHUYHO HIYOTO KpeaTUBHOrO, ajie 1ie pillleHHS
MO>KHa PO3LIHIOBATH SIK CNPOOY «HAKaYyBaHHS»
Ta HaraJlyBaHHSl KaZJpOBUM alapaTaM Ipo IXHi K
dyHKIi0HA/IBHI 060B A3KH.

[3 mO3UTHUBHUX HACAIAKIB pilleHHA KoJieril
MBC MoXHa BifMITUTH TaKuU. Y [JUX YMOBaXx Iie-
pel MuJiLeHCbKMMHM HaBYyaJbHHUMM 3aK/laJaMH
Ykpainy, 30KkpeMa XapKiBCbKOO IIKOJIOK MiJiLii,
3HOBY 0yJIO MOCTaBJIEHE 3aBJAHHS aKTHUBI3yBaTU
npouec AKICHOI MiATOTOBKU KaZpiB. Hanpukini
1955 p. nakazom MBC YPCP Ne 138 y Xapkosi
O6ys10 cTBOpeHo Miko6yacHUM HaBYaJIbHUH
nyHKT Mijinii (banaypka, 1995, c. 16), B skoMy
HaByasucs Big 100 go 150 oci6. Bin o6cayro-
BYBaB IlIiCTh 06/1acTel YKpaiHu2.

BUCHOBKH. YM0BH NOBOEHHOI BiZiOy10BH i
NOBepHEHHS KpalHW 0 MUPHOI0 iCHyBaHHA BJa-
JIHO IIOCTaBUJIK 0 NOPAAKY AEHHOIO >XUTTEZNI-
AJIbHOCTI KpalHU BXKUTTA 3aXOJAiB, CIPAMOBAHHUX
Ha BJOCKOHAJIEHHSl AiIJIbHOCTI BCiX JIaHOK Jep-
>KaBHOI CUCTeMHU YyIpaBJIiHHS|, 3 BHECEHHAM BiJI-
MOBIJIHUX 3MiH fIK 10 iXHiX 3aBJjlaHb Ta QYHKIIH,
Tak i 0 IXHbOI CTPYKTYPHOI opraHizarnii. Cucremi
MBC B 11bOMY KOHTEKCTi BiZBOAU/IOCA OJiHE 3 Tie-
pUIMX MicCllb, OCKIJIBKA TOpsAJ, 3 OCHOBHUM 3a-
B/ZIJaHHSIM — OXOPOHOI0 I'POMa/ICbKOT0 NMOPSAJAKY B
KpalHi - [T0CTaBaJIo MUTAHHA PO BUA03MIHY TO-
TaJIiTApHOTO PeXUMY B AepkaBi. [l IbOro not-
piGHO 6yJ10 3MIITHUTH caMi Iii CUJIOBI CTPYKTYpH i
He JIMllle UUISIXOM TpaHCchOpMyBaHHSA IXHIX QyH-
KI[il, aJle ¥ 3a JONIOMOT 010 MOKPAIleHHS CUTYaLlil
3 Kaapamu. Y cepeguni 1950-x pokiB kaapoBe
3a6e3nevyenHsa Miinii YPCP 3naxoaniocd Ha He-
BHCOKOMY piBHI. 3HauHO0 6yJa IJIMHHICTE KaA-
piB. lle 6ysi0 MoOB’sI3aHO 3 TMOMWIKaMH Bin6opy
KaZpiB [0 JilaB LbOT0 OpraHy IpPaBONOPSAAKY,
HeJJ0CTaTHbOK IIepeBipKO0 IXHIX AiJI0BUX Ta MO-
paJIbHUX SIKOCTEH, HeJJOCTaTHbOIO TAKOX NpHBab6-
JIUBICTIO CIYKOU B MiJiLlii Yepe3 HU3bKe MaTepia-
JIbHe 3abe3rneyeHHs Ta NOTaHi XKUT/JI0BO-106YTOBI
ymoBU. Ha ABHO HeZ0CTaTHbOMY piBHI 3Haxo4u-
Jlacs mpodeciiiHa miIroToBKa KaJpiB AJis ML, y
1953 p. 6yJsia 3aKpUTa HU3KA 0OJIACHUX LIKIJI MiJTi-
1il. HU3bKHUM OYB TaKOX 3araJlbHUM OCBiTHiH pi-
BeHb IpaliBHUKIB MiJiLii, 3Ha4Ha YacTUHA 3 HUX
He MaJla HaBiTb HENOBHOI cepeAHbOI OCBITH, 30K-
peMa Lie CTOCyBaJIOC Hada/IbHUKIB MiCbKHX Ta
pailoHHUX BiaAiniB Mininii, npauiBHukiB BEPCB.

Y 1955 p. craH KajpoBoro 3abe3neyeHHs
CTaB MpeAMEeTOM CIIelia/IbHOTO 0GTOBOPEHHS Ha
kosierii MBC YPCP. Bysin BuAB/IeHI KOHKpeTHI
HeJ/loJIiKK B po6OTi Ka/ipOBUX alapariB fIK y pec-
ny6JiikancbkoMmy MBC, Tak i 06J1acHUX yIpaBJiHb
pecny6Jiikd. ¥ 6araTbox 3 HHUX OYB BifcyTHil
Ji€BUM pe3epB KajpiB, 110 NPU3BOAWJIO A0 iCTOT-
HOI 3aTPUMKU y KOMILJIEKTalil OKpeMHUX KepiB-
HUX N0CaZ. Y IOCTaHOBI 6y/10 BUSHAYEHO 3aX0 U
110710 MOJINIIEHHS KaJpOoBOI CUTYalii, ajle iX He
MO>XHa Ha3BaTH [OCTAaTHbO NPOAYMAaHUMH, NIPO-
Te LIl IOCTAaHOBA KoJIeTil Bifjirpasa neBHy MO3U-
THUBHY pOJIb y TOJIiNIIeHHI piBHSA PO6GOTH 3 Kaj-
paMu B MiJiinii pecny6Jiiku.
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COCTOAHUE KAAPOBOI'O OBECIIEYEHUA MUJIMIUU YCCP B CEPEJUHE
1950-XTOJ0B

PaccMaTpeH akTyaJIbHBIN M HELOCTATOYHO MCC/IeL0BaHHBIN B UCTOPUKO-IIPABOBOM HayKe BO-
IPOC O CTPYKTYPHbIX U3MeHeHUsAX B MB/l 1 X BJMAHUU Ha COCTOSIHUE KaJpOBOTo obecreye-
HUS MWIMIMH, AefcTBoBaBIIel Ha TeppuTopur PCOCP B mepBbIi epuo Mocjae CMeHBI BJia-
ctu B CCCP, B yc/i0BUSX YaCTUYHOM JIMGEpaIM3aliiid COBETCKOTO0 TOTAJIUTAPHOTO peXuMa
(1954-1955 rr.). AHa/IM3 AeSTeJbHOCTU MUJIMIMU B 3TOT NEPUO/, TOKA3bIBAET, UTO CTENEHb
NPOTHUBOZENCTBUS MPECTYMHOCTU HANpPsIMYIO Gblja CBS3aHA C YPOBHEM KBaJMQHUKALMU pa-
OGOTHHUKOB MUJULMU. X HEZOCTaTOYHBIM ypOBEeHb 06pa30BaHUs U CTAX pabOThl YMEHbLIAIN
3¢ $eKTUBHOCTb TAKOI'o MPOTUBOAENCTBUA. B pabGoTe 06/1aCTHBIX U FOPOACKUX YIPaBJIeHUH
MWJIMLIMY HMeJIM MeCTO CyLeCTBEHHble HeJJOCTAaTKU 10 M0J60py, pacCTAaHOBKE U BBI/IBHIKeE-
HUI0 PYKOBOJSIIMX KaJIpOB MHJIMIMHA — 3TOT BONPOC HEJOCTATOYHO KOHTPOJIMPOBAJICA CO
cTopoHbl MB/] pecniyGJIMKH.

Katoueewie caoea: Ykpaura, 1950-e 20061, MuHuCmepcmeo 6HympeHHUx de, MUAUYUsl, Kaopwl.
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THE STATE OF POLICE STAFFING IN THE UKRAINIAN SSR IN THE MID-1950S

A topical and insufficiently studied issue in historical and legal science is the question of struc-
tural changes in the Ministry of Internal Affairs and their impact on the state of staffing of the
police operating in the Ukrainian SSR in the first period after the change of power in the USSR,
in the context of partial liberalization of the Soviet totalitarian regime (1954-1955). An analy-
sis of police activity during this period shows that the level of crime prevention was correlated
with the level of qualification of police officers. There were significant shortcomings in the
work of regional and city police departments in the selection, placement and promotion of po-
lice management personnel as this issue was not sufficiently controlled by the republic’s Minis-
try of Internal Affairs. It has been emphasized that in the mid-1950s, the staffing of the police of
the Ukrainian SSR was at a low level. There was a significant turnover of personnel. This was due
to mistakes in the selection of personnel to the ranks of this law enforcement body, insufficient
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verification of their business and moral qualities, and insufficient attractiveness of police ser-
vice due to low material support and poor living conditions. Professional training for the police
was clearly insufficient, and in 1953 a number of regional police schools were closed. The gen-
eral educational level of police officers was also low, a significant number of them did not even
have an incomplete secondary education. At the beginning of 1955, more than 16 % of the po-
lice officers of the Ministry of Internal Affairs of the Ukrainian SSR, 7.5 % of the employees of
the Department for Combating the Theft of Socialist Property had a secondary education and
more than 60 % had incomplete secondary education, and 50 % of the heads of city police sta-
tions did not even have a secondary education. In 1955, the state of staffing became the subject
of a special discussion at the Board of the Ministry of Internal Affairs of the Ukrainian SSR. Spe-
cific shortcomings were identified in the work of personnel departments both in the republican
MIA and in the regional departments of the republic. Many of them did not have an effective
personnel reserve, which led to significant delays in staffing certain management positions.
The resolution identified measures to improve the personnel situation, but they cannot be
called sufficiently well-thought-out, however, this resolution of the board played a certain posi-
tive role in improving the level of work with personnel in the police of the republic.

Key words: Ukraine, 1950s, Ministry of Internal Affairs, police, personnel.
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AJIBOKAT JAMTHHMU B YKPATHI

Jlocaii>keHO NO3MLII HAYKOBIiB, a/lBOKATIB 111010 BU3HAYEHHSI MOHSATTS «aJlBOKAT AUTUHUY.
HesBaxkarouu Ha Te, 1110 B YKpaiHi Bxke MaiKe TPU POKU 3/iHCHIOETbCSA cepTUdikaliisi ajBoka-
TiB JUTUHU, BeJleThCsl BiIOBIHUIN PEECTp, ChOTO/JHI YKpaiHCbKe 3aKOHOJABCTBO He perJa-
MEeHTYE€ NOHATTSA «aJBOKAT AUTUHU», He 3aKpIIlJIIDE BUMOTH [JI0 Takol crenjasisanil. [[poana-
JIiI30BaHO MOXJIMBOCTI, AKi Hajae Buma mkosna agBokatypu HanioHasbHOI aconjiamii
aABOKaTIB YKpaiHu [Ji1 OTPUMAHHA creliasisalii «aZjBoKaT JUTUHU». PO3I/IAHYTO AOCBIj
IHIIMX KpaiH 111010 BUKOPUCTAHHS Ha NPAKTULi IOHATh «aJIBOKAT JUTUHHU Y CIMEMHUX CyZax»,
«a/IBOKallisl iTel» Ta BCTAHOBJIEHO BUMOTH JI0 a/lBOKATa JUTUHH.

Katuosi caoea: adeokam dumuHu, adsokayis, dumsue npago, oumuHa, dumsayuili adeokam,

npasa oumuHu, HeNO8HOIMHI.

OpuzinanbHa cmamms

BCTYIIL. V 3arasbHOMy pO3yMiHHi NOHSTTA
«aiBOKAT JUTHUHU» B YKpaiHi Ta BCi HaJIeXH] 10
HbOTO CTPYKTYpHi ejieMeHTH (cdepu 3axucTy,
CTPOKH, MiZIBiIOMYICTh TOIO) PO3BUBAJIMCH Ta
PO3BUBAIOTLCA Pa30M 3 IHCTUTYTOM aJlBOKaTypH.
3axucT npaB AiTel 3aBX/AU OYB aKTYaJbHUM IH-
TaHHSAM. Maike KOXXHOTO JHS JiTH NOTpPe6yITh
JOIOMOTM aJiBOKaTa y CiIMeWHMX, CIaJKOBHX,
TPYAOBUX Ta iHUIMX criopaX. ¥ 3B’3Ky 3 Temnepi-
IIHBOIO CUTYalli€l0 B YKpaiHi - 36poiiHoto arpeci-
€10 pocii - BHMHHMKAaKOTb HOBI TOCTpi NHUTaHHA
3aXUCTy NpaB AiTel: eBakyallisi 3 Miclib NpoBe-
JleHHsl 60MOBUX i, IeOKYNOBAaHUX TEPUTOPIH;
NEePeTHUH Jep>KaBHOTO0 KOPAOHY; 06JiK Ta 3a6e3-
NeyeHHs [JiTeld {K BHYTPIIIHbO NepeMilleHux
oci6 Tomo. Ha »anb, Ma€ Miclie 3JIOUMHHICTD Cce-
pen AiTel Ta woo0 AiTel, ki BiiNOBiAHO CTalOTh
6e3nocepeiHiMU KJIIEHTaMU a/|BOKATIB.

META 1 3ABJAHHA JAOCIIAXKEHHA.
Mema crtatTi nosasrae B AOC/IIPKEHHI CYTHOCTI
JIAJIBHOCTI afiBOKaTa JUTUHU. BpaxoByrouyu MeTy
JIOCTIKEHHS, TIOTPeOYIOTh BHUpIllleHHs Taki 3a-
g8daHHs: TIpoaHaJi3yBaTH BiJIIOBiJHI aKTH 3aKo-
HOJZIaBCTBa y cdepi 3aXUCTy NpaB JUTUHU B YKpai-
Hi; JOCTIAWTH O3ULII HAYKOBIiB 1100 PO3YMiHHSA
HNOHATTA «aJBOKAaT AUTUHU»;, BU3HAYUTH DiBeHb
kBastidikalil afjBoKaTa JUTUHH; OKPECTUTH KOJIO
CIIpaB, B IKUX AiTH NOTPe6YOTh 3aXUCTY 3a y4ac-
Ti afBOKaTa.

orjaj JITEPATYPHU. Okpemi nutaHHSA 3a-
XUCTY IIpaB AUTHHHU B YKpaiHi 3a y4acTIO aiBOKa-
Ta 6yaM npeaMeToM JocaifxkeHHs1 M. Bypomen-
cokoro, M. ba6iwenoi, 0. HaBponpkoro, O. Iloro-
pinienp, T. CkMmoHeHKo Ta iH. Ciijff 3a3HAYUTH, 1[0

© KOmkeBuy 0.T.,, 2023

6e3nocepefHbO [JOCHIPKEHHIO TOHATTS «afBO-
KaT AUTUHU» NPUALIA/IN yBary YKpaiHCbKi aZiBo-
KaTH - JIeKTOpY Buioi mxosm afBokatypu (faji -
BIIIA) HarioHasbHoi acomiarii asiBokaTiB YKpaiHu
(mami - HAAY), ki BUK/Ia[alOTh KypC «ABOKAT
autunam», I. Tapo, T. I'HaTiok, Y. KoBHa, I'. Kosec-
HUK, /I. HesBicbkuii, I1. [Tapxomenko, O. [loeau-
HoK, T. [lonko, C. CaBUIbKa.

I[HTepecn JWTHMHM B LMBIJIBHOMY IIpOBa-
JDKeHHI posrjsjanucs aJjBOKaToM, CiMeWHUM
Me/liaTopoM, roJIoBOI0 ceKliii i3 ciMeliHOro npaBa
HAAY T. Tapo (2020). ¥ cniBaBTOpCTBi 6y/10 pO3-
po6JIeHO BiAMOBIAHUM METOAMYHHUNA TMOCIOGHUK
IJI a/IBOKATIiB Ta iHIIMX 3allikaBJIEHUX OCi0, e
PO3IJIAHYTO OCOGJMBOCTI INPAaBOBOrO CTATYCy
JUTHUHU B LUBIJILHOMY Ipolieci 3 MeTow 3abe3-
ne4yeHHd 11 iHTepeciB y BIANOBIJHUX ClIpaBax. Y
MeTOJUYHUX PEeKOMeHJalifAX BpaxOBaHO JOCBIiJ
NPaKTUKYIOYUX aIBOKATIB y chepi 3axuCTy npas
JUTHHM B LIMBIJIBHOMY NPOLIEC, [0 TEOPETUYHO,
3aKOHO/IaBu0 Ta NPaKTUYHO PO3BUBAIOTb [TOHAT-
TSI «aiBOKAT JUTHUHU».

[Ipo6sieMaM NpaBOBOro 3aXUCTY Ta NPUTAT-
HEHHA /10 BiZNOBiAa/JbHOCTI yYaCHUKIB OCBITHbO-
ro npouecy B cuTyalii KibepOy/iiHI'y NIPUCBSYEHO
ny6Jiikalii afjBokaTa, MeiiaTopa, KepiBHUKA Li€H-
Tpy «AnBoKaT AuTUHU» BIIIA HAAY, 3acTynHuKa
roJoBU KoMmiTeTy i3 ciMeilHoro mnpaBa HAAY
JI. Tpetuenko (2022). Tak, epeKTUBHHUM CIIOCO-
60M 3aXMCTY MPaB MOTEPIIJIOro B CUTYallil 6yJIiHTY
€ 3aCTOCYBaHHA /0 NpPaBONOPYILIHHWKA LUBiIbHO-
MpaBOBOi BIAINOBIAAJBHOCTI, 1110 BPaxXxOBYE Bifll-
KOJZlyBaHHA MaTepiaJbHOI Ta MOpPaJIbHOI LIKOAY,
3aBJlaHOI LbKYBaHHSIM, a TaKOX 3a MOTpebu
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3axMCT 4ecTi, rigHocTi, AisoBoi penyTanii (cpoc-
TyBaHHS HeJlOCTOBipHOI iH$opMaii).

JlocBif, MiXXKHApOJHUX YCTAHOB, L0 3JiKC-
HIOIOTb IPAaBOBHUM 3aXUCT AiTel Ta iCHYIOTh y 6a-
raTboX KpaiHax y pisHUX ¢opMax, JOC/IiKyBaIU
M. Ba6imeHa, I'. 'apo (2019), 10. Cerena (2019).
3okpeMa, aaBoKaT ajd aited y CHIA - ne daxi-
Bellb, IKWM 3axUIla€ MpaBa HEMOBHOJITHIX y ci-
MEeWHUX CIIpaBax, ClIpaBax L]0/0 BUNHEHHSA HaCH-
JIbCTBA Ha/J| AiTbMU. Haii6inb11010 OpraHiszaii€ero €
HanjonanbHa aconianmiss afBoOKaTiB Jaad  JgiTeH
(NACC) - HexkoMepLiiiHa AUTAYA aiBOKATChKA Ta
npodecifiHa opraHisallis, AisIIbHICTb SAKOi Crips-
MOBAaHA Ha MOKpalLleHHs GJ1aromnosyydys Aited Ta
civeit y CIIA. Ii ocHOoBHe 3aBJaHHA - HaJaHHA
MpaBoBoi AonoMoru AiTaAM. KaHaaceki npoBiHLii
MaloTb pi3HI yCTaHOBY, AKi € He3aJeXKHUMU
npeJicTaBHUKaMU JiTell. Y BOCbMH KaHaJICbKUX
npoBiHLifAX € oiLiHHUK afBOKaT A/ JiTeH, 3a-
BIAaHHSIM SIKOTO € 3aXUCT iHTepeciB Ta A06pooy-
Ty, a TAKOXX 3aXUCT MpaB JiTell y MexaxX CUCTEMU
KpUMiHa/bHOTO TpaBocyaas. ¥ ®pannii cTrBope-
HUM Jlutauuil 1eHTp afBokaTypu y Ilapmxi
(CAC), sixuii € HeMmpUOYTKOBO OpraHizali€ro, [0
¢biHaHCyeTbcsl IpoMajlol0 Ta JiONlOMarae AiTsM,
Akl noctpakganu Bif HacuiabcTBa ('apo, Babi-
meHa, 2019; Cerepa, 2019).

YumMasio gociipkeHb Npo6JeM 3aXUCTy IpaB
AiTell 3a yyacTi ajjBokaTa AUTHUHU NpOBeJeHi
iHozeMHuUMH HaykoBuaMu. H. Cecinig Cuino-
Himonra (1990) gocuimKyBasa MOTeHIiaa AJs
aJIBOKaIlil 3 MUTaHb JiTeH, 110 € Y KOHPJIKTI i3
3aKOHOM. 30KpeMa, BUeHa 3a3Ha4yuJja, Lo JiTH €
Bpa3JIMBUMH 1 4aCTO CTPaXAAlTh BiJl TOTO, 110
He MOXYTb BHUCJIOBHUTHU JOPOCJUM CBOK JYMKY.
Heo6xigHi 3MiHM NOBMHHI HMOYMHATHUCA B CiM'i,
JUIsL iITeH-CUpIT - y AUTAYUX OYUHKAX, e, SKILO
He 4yl0Tb 6aTbKHU Ta BUXOBaTeJli, IOTPi6He BTPY-
YaHHSI CTOPOHHIX 0Ci6, SIKi 3AiHCHIOIOTb MOCIYTH
3 azBoKauil. MixkaucuumIiHapHui migxig go 3a-
XUCTy iHTepeciB AiTel, po3BUBAIOYM KJIOYOBI
HaBUYKH 3a JONOMOI0I0 IIepeBipeHoro npouecy 3
LIECTH KPOKIB, IKHA BUKOPUCTOBYBABCS JJ1s1 HaB-
YaHHSI 3aXMCHUKIB JIiTeld Ta CTBOPEHHS COlliajib-
HUX 3MiH y BCbOMY CBiTi, mponoHyoTh A. C. PaiiT i
K. . [xadde (2014). JocaigHuky mpomoHY-
I0Th 03HAHOMUTHUCS 3 IPOLECOM PO3POOKH IJIaHY
Ta IHCTPYMEHTIB /1 KaMIlaHil 3aXUCTy IpaB Ji-
Tel y pea/ibHOMY XUTTI Ta 3aX0ZjaMU /1Sl PO3BHU-
TKY HaBHU4YOK, HAIPpUKJAJ, IK BUKOPUCTOBYBAaTH
coljiaJibHI Mefiia AJis ajgBoKalii. TemaTuyHi goc-
JIiDKEeHHSI aJBOKaI[iMHHUX KaMIIaHik BUCBIiT/IIO-
I0Th NMPUKJIAJHI MiAXOAU A0 aJBOKaLil 3 HU3KHU
NHUTaHb, BPaXOBYOYH J00pOOYT AiTel, iHBaJIi/-
HiCTb, paHHE JUTUHCTBO U OCBITY.

HaBezneHni HaykoBi JocC/i/)KeHHSI BUCBITJIIO-
BaJIM pi3Hi cdepu XKUTTA JUTHHY, B 9Ki Moxe Oy-
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TH 3a/lyueHUN aZiBOKaT JAJis HaJaHHA NpPaBOBOI
gonoMord. [lopsaz i3 [UM il10CA TaKOX PO MOC-
JIYTU 3 aZBOKaLil /1 JUTUHHU, MDKAYCLUIIIHAP-
Hi MiIX0AW B MUTAHHSAX 3aXUCTy NpaB fited. OT-
Ke, BCe Lie € IepeyMOBaMU A JOCTIPKEeHHS Ta
3’sicyBaHHA poJii aiBOKaTa AUTUHU Mij, yac 3axu-
CTy TIpaB AiTel K iHAMBIAya/lbHO, TaK i B MexXax
a/IBOKallii.

METOA0JIOT'IA AOCHIAXEHHA. 3aranb-
HOTEOpEeTHUYHI i creljaJibHi MeTOAYM HAyKOBOTO
Mi3HaHHA JO03BOJIMWJIK OCMUCIUTU 3MICT TepMiHa
«aiBOKaT JAWUTHUHU» | JOCATTH MOCTaBJEHOI Yy
CTaTTi MeTHU. 30KpeMa, 3a [JOMNOMOTOK METOAY
aHa/li3y OKpecJIeHO MO3ULii HayKOBLiB, aZjBOKa-
TiB IIOJI0 PO3YMiHHS NOHATH «aJ{BOKAT JUTHUHUY,
«cnenjiajisaniss aJBoKkaTa», «aJiBOKallisl giTei».
JliafleKTUYHUN MeTO/ J03BOJIUB JOCTAIJUTHA HOP-
MaTUBHI JpKepesa y cdepi 3aXUCTy NpaB AUTUHH,
3’sicyBaTH BU3HAUYeHHs NOHATTSA «aJBOKAT JUTHU-
HU» Ha MDKHApOJHOMY Ta HallilOHaJIbLHOMY piB-
HAX. BUKOpUCTaHHSA T'HOCEOJIOTIYHOTO METOAY
JOIOMOIJIO YCBIIOMUTH BAXK/JIMBICTb iCHyBaHHS
IHCTUTYTY a/iBOKaT AUTUHHU B YKpaiHi, AKUH 3a-
6e3nedye peasizallito nmpaB AUTHHU y MPABOBiAHO-
CYHAax 3 OpraHaMH OIIiKU Ta MiKJyBaHHS, COLjiaJib-
HUMHU CIy:k6aMH, PAaBOOXOPOHHUMU OpraHaMH,
cyAamu. MeTo/, CXo[KeHHS Bif abCTpaKTHOTO 10
KOHKDETHOI'0 [03BOJIUB IOKa3aTU BaXK/JIUBICTb
ypaxyBaHHsl [Jep>KaBol0 (YIIOBHOBaXKEHUMHU Cy-
6’ektamu) migroroBku ¢axisuis BIIA HAAY -
aJIBOKaTiB AUTHUHHY, aJi)Ke YKpaiHCbKe 3aKOHO/1aB-
CTBO MOTPEOYE BHECEHHS 3MiH /10 perjiaMeHTarlil
MOHSATTS «a/]BOKAT JUTHUHU», pO3pPO6JIeHHs CIe-
Lia/IbHUX Mi/j3aKOHHUX HOPMAaTUBHUX aKTIB L10-
Jl0 BeJleHHA CIIpaB a/IBOKaTOM JUTHUHH TOLIO. 3a-
CTOCYBaHHA IOpiBHAJIBHO-NIPABOBOIO MeTOAYy
JaJi0 3MOTYy NMPOJEMOHCTPOBATH €NHICTh MiJIX0-
JIB 10 BUKOPUCTAHHS IOHATb «aJBOKAT JUTHU-
HU», «a/IBOKaAllisl AiTeil», «AUTsUe MPaBo» B YKpa-
1Hi Ta IHIIKX KpalHax.

EmMnipuyHy 6a3y JOCHiKeHHsI CTAHOBJATb
HaykoBi mpani ¢axiBuiB y raaysi LUBUIBHOTO,
KPUMIHA/JIbHOTO, aAMIHICTpaTUBHOrO IpaBa, a
TakOXX IpPeJCTAaBHUKIB IHIIMX Trajy3ed IpaBa,
HacaMmnepe/, MixHapogHoro. HopmaTtuBHOIO OC-
HoBOolO € KoHcTuTynisa Ta 3akoHM YKpaiHu, mi-
J3aKOHHI HOPMaTHMBHO-IIPaBOBi aKTHU.

PE3YJIbTATHU AOCIIKEHHA TA
AUCKYCIA. Anani3 yMHHOro 3aKOHOJABCTBA Y
chepi 3axuCTy mpaB JUTHHU JAE MOXKJIUBICTh
CTBEPKYBaTH, 1110 Ha CbOTOJHI TEPMIH «aiBOKaT
JAUTUHU» HEe MICTUTBhCS B XKOJHOMY HOPMaTUBHO-
IIpaBOBOMY aKTiB, IpOTe€ BUKOPHUCTOBYETHCH B
IOpUMYHINA JIiTepaTypi, HAyKOBUX NyOJIiKaLlifX,
MaTepia/jiax My6/1iYHMX BUCTYIB 0Ci6, 1K TpaBuUJIo,
aJIBOKaTaMy, 1110 MalTh CBiOLTBO PO MpaBo Ha
3aHATTS a/IBOKATChKOIO JIiI/IbHICTIO i 3aXUIalI0Th
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NpaBa Ta iHTepecH JiiTel B YKpaiHi. B pesysibTaTi
MOLIYKy TepMiHa «aJBOKaT AUTUHU» B iHO3eM-
HUX BUJIAHHAX, HOPMATUBHHUX aKTax MOXKHa TIo-
BopuTHu npo «Child Advocate Attorney» (CLIA,
Benuka bBpuranis), «Prawnik dla nieletnich»
(Honpma). TepMiHAMH-CHHOHIMAaMHM BUCTYNAIOTh
«IOPUCT Yy COpaBax HENOBHOJITHIX», «aZBOKaT
(1) HEMOBHOJITHIX», BiZINOBITHO AHTJIINCHKOIO —
«minor’s  Counsel (Attorney)» «advokids»,
«child’s lawyer» To1o.

BigomMyuMu afiBOKkaTaMy AUTUHM, SIKi He JIvIle
3axXUILAIOTh NpaBa JiiTel B YKpaiHCbKUX Cy/axX, a U
3JiACHIOIOThL HABYaHHS aJBOKATiB, My6JIIKYIOTh
BignoBigHi crarTi, € I'. I'apo, JI. 'peTyenko, I1. [Tap-
xoMmeHko, 0. [Toeaunok, C. CaBuiibKa Ta iH. Ha ix
AYMKY, aiBOKaT AUTHUHHU — Lie JIIOJUHA, AKa: 4y€
JAYMKY, IO3ULiI0 JUTUHU Ta HAMara€Tbcs JOHecC-
TH il 0 6aTbKiB, YIIOBHOBaXXEHUX OpraHiB Ta
0Cib, 1110 MaOThb 3aC/IyXaTH AUTHHY | BpaxyBaTH il
AYMKY TNpHA BUpIilleHH]I cnopiB; HaZla€e MpaBOBY
JIONIOMOTY; JlooMarae aJanTyBaTUCS B HOBIH
JUI. IUTUHU 06CTaHOBI (MpUMillleHHi opraHiB
OMiKM Ta MiKJyBaHHS, MoJilii, cyay), 3po3yMiTu
CUCTEMY IIPaBOOXOPOHHHUX OPraHiB i MpaBoCyAd.
BiH cnpusie Tomy, 06 AyMKa AUTUHU Ta il iHTe-
pecH (sKi He 3aBX/|U CNiBNaJal0Th 3 OaKaHHSAMU
0aTbKiB) Oy/M 3ac/iyxaHi Ta BpaxOBaHi Mpu BU-
pimenHi cnopis (F'apo, 2020). AZBOKaT JUTHHU
Ma€ Po3yMiTH, 1[0 AUTHHA NOTPe6ye 0COBIUBOTO
CTaBJIEHHS 0 cebe Ta 0COBJMBOr0 MOBOKEHHS.
Came Bij moBeAiHKU aiBOKaTa AUTUHU OYAYTb
3aJ1eXaTy NCUX0JIOTIYHUN KOMGOPT JUTHHHY, Ie-
pe6ir cnpaBu, popMyBaHHS AOBipHM JUTHHHU [0
JlOpOC/IMuX, IPeACTaBHUKIB JepaBU (mouinii, cy-
AAiB). BiH € npoBiAHMKOM JUTHHH, L0 ONUHUJIA-
Csl B IEBHUX KUTTEBUX 00CTaBUHAX, Y *KUTTI J10-
poc/auX, 30KpeMa y NpaBOOXOPOHHIN Ta CyJoBii
cucreMax. CaMe aIBOKaT Ma€ po3NOBICTH JUTHHI,
o 6y/e BiIoyBaTHCA 3 HEIO, AKI MOMXKJIMBI MO,
JIOKYMEHTH Ta JIIoAu 6YAyThb Ha LLIAXY N0 0/1aH-
Hs Npob6JieMH, sIKi Y AUTHHU € NpaBa Ta 060-
B'a3ku (I'apo, 2020).

[liz 9ac po3riaAy 3MiCTy NOHATTA «aJBOKAT
JUTHHU» YiTKO BUOKPEMJIIOIOTHCA NIPABOBI KaTe-
ropii «agBokat» i «auTHHa». Kepyrouuch moJio-
»)KeHHAMMU 3aKOHIB YKpainu «IIpo agBokaTypy Ta
aJIBOKATCbKy AisyibHICTb»!, «IIpo oxopoHy Au-
TUHCTBa»Z MO>XHa TOBOPUTH, L0 aZBOKAT JUTHU-

1 Ipo agBOKaTypy Ta aABOKATCHKY AiAJIbHICTb :
3akoH Ykpainu Big 05.07.2012 Ne 5076-VI // basa
(B1) «3akoHonaBcTBO YKpaiHu» / BepxoBHa Paja
(BP) VYkpainu. URL: https://zakon.rada.gov.ua/
laws/show/5076-17 (nata 3BepHenHs: 13.01.2023).

2 [Ipo 0XOpOHY AUTHUHCTBA : 3aKOH YKpaiHU BiJ
26.04.2001 Ne 2402-11I // B/} «3akOHOJJaBCTBO YK-
painu» / BP Ykpaimu. URL: https://zakon.rada.
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HU - Lje 0c006a, siKa 3[iMCHIOE aZIBOKATCbKY [ifi-
JIBHICTB Ha MiJicTaBax Ta B NepejbayeHOMY 3aKo-
HOM NOPsAKY, 1[0 NOoJIATaE B He3a exHil npode-
CiMHIM AisJIBHOCTI afgBoOKara IIOAO 3AiMCHEHHS
3axUCTy, NpeJCTaBHULTBA Ta HaJaHHA iHIIMX
BU/IiB MPaBOBOI I0MOMOTH 0c06i BikoM 710 18 po-
KiB (HOBHOJIITTA).

Haparouu 3arasibHy xapaKTepUCTHUKY TaKOMY
IIpaBOBOMY fABMIIy, IK a/|BOKAT AUTHHH, HA HAILy
JYMKY, CJIiJi 3BepHYTUCA [0 MOHATTA «CIeliasli-
3anisi» B YKpaiHCBbKiNM aABoKaTypi. IcHye ynmano
HNiIXOAIB [0 TJIyMayeHHs TepMiHa «crenjiaisa-
1[isi». Y3arajibHIOIOUM HasABHI B IOPUAUYHIN JiiTe-
parypi aymku, 0. XotuHcbka-Hop (2019, c. 84)
aKLeHTY€E yBary Ha YOTUPbOX OCHOBHHUX acleKTax
creyiasisanii B aBOKaTypi: no-mepiie, creyiasi-
3auis nepenbayae yMOBHY cerMeHTaniio cep
a/IBOKATCbKOI JiIJIbHOCTI; MO-Apyre, creniasisa-
s mepenb6ayae HasIBHICTb i KOHLEHTpallilo MeB-
HUX HOTJINGJIEHUX (eKCIIEPTHHUX) 3HaHb i HABUYOK
B a/IBOKaTa y BiANOBiAHIN, BiAMIHHIN Bif iHIIMX,
cdepi aIBOKATCHKOI JIisJIbHOCTI; O-TpeTe, 06paHa
[K clieliajizoBaHa cdepa aJIBOKATCbKOI JAislJIbHO-
CTi € TIOCTIHOIO Ta NPIOPUTETHOIO AJS1 aZjBOKATa;
[o-4yeTBepTe, Clielializalida MO3ULIOHYE, epco-
HidiKye Ta BUpIi3HsE aJiBOKaTa cepef; HOro KoJer.
A. BiprokoBa (2018) nojag, 1110, BUKOPHUCTOBYIOUH
rajqyseBUi migxij, cneuianisanito caig Taymadu-
TH K 30CepeKeHHHd [ifJIbHOCTI Ha BiJJHOCHO
BY3bKHUX HalpsMaX, OKpeMHUX TeXHOJIOTIYHUX
olnepanifx 44 BUJAX NPOAYKLI, 110 BUIYCKAEThb-
cd, K po3MoAia npauyi 3a i OKpeMUMU BUJAMHU Ta
¢dopmamu. C. laiiayk (2020) akueHTye yBary Ha
cnenianizanii afjBokata siKk BUOOpPI KOHKpPETHUX
NpPaBOBiJHOCHH Y KOHKpPETHIH mifiraaysi Ha mijc-
TaBl MPUHLIMITY KOMIIETEHTHOCTI, BiATIOBIAHO [0
SIKOTO aJIBOKAT 3000B’si3aHUM 3AilicHIOBATH 3a-
XUCT i NpeACTaBHULTBO KJIIEHTA KOMIIETEHTHO |
JobpocoBicHo. [Ipy bOMy BUeHi BUOKPEMJIIOIOTh
piBHi cnenianisanii (kopnopaTuBHUM, nmpodecii-
Hui), 11 HanpsAMu (opranizaniiHui, ¢pyHKIioHa-
JIbHUH), miAcTaBu Aus cnenjanisanii (cpepa npa-
BOBiZlHOCUH (rasiy3eBa audepeHLialis npasa),
KJIEHTYpa a60 IX NOEAHAHHSA Y PI3HUX MPOMOpILi-
ax) (IBanuupbkui, 2017, c. 353), TUNU KJIEHTIB
(ropuanyHa ocob6a, ¢pizuyHa ocoba).

Ao BpaxoByBaTH BUlleHaBeJleHe, Ha Hally
AYMKy, clieliajnizanisa «aJABOKaT AUTHUHU» MOXKe
6yTH IK Ha KOPIIOPAaTUBHOMY (CTBOpPEHHS B CUC-
TeMi OpraHiB afBOKAaTCbKOI'O CaMOBPAAyBaHHS
CTPYKTYpHOI OAWHHI, BiANOBiAa/JbHOI caMe 3a
3axMCT MpaB JiTel), Tak i HAa npodeciiHoOMy (3a-
KOHOM IepeibayeHO 3/ilCHEHHS aJBOKATCbKOI
JiJIBHOCTI IHAWBiAYya/lbHO, Yepe3 aJBOKaTCbKe

gov.ua/laws/show/2402-14
13.01.2023).

(maTa  3BepHEHHs:
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610pO Ta a/IBOKATCbKe 06’'€/THAHHS, sIKi 3aMal0Th-
Ccd B TOMY YHMCJi 3aXMCTOM MpaB AiTel) piBHSX.
CooronHi B Ykpaini npu HanioHanbHOI acouiartii
aJBoKaTiB YkpaiHM (QYHKLIOHYIOTb KOMITeT i3
ciMelHOTO MpaBa, CeKllisi 3aXUCTy NpaB JiTeH, Ko-
MITeT 3aXUCTy NpaB JIOJWHHY, 110 pa3oM CKJIaja-
I0Th po60Uy Irpyny «AJIBOKaT JUTHHU».

Bisibl 3po3yMisioro Ta 3araJbHONPUHHATOIO
A4 cnenjasisanil yKpalHCbKUX aJBOKaTIiB € ra-
Jly3eBa AudepeHliallis npaBa, 3acCHOBaHa Ha Te-
opii AudepeHuianii npaBoBigHOCHH. TyT MoXHa
TOBOPUTHU NPO aJjBOKAaTa AUTHHHU Y LUBIJIBHUX
(cimeliHMX, CTaIKOBHUX) CcITpaBax (IIUBiJIbHE PABO),
KpUMiHaJIbHUX ClpaBax (KpuUMiHaJbHe IIPaBo),
CIlpaBax Mpo aAMiHiCTpaTUBHI MPaBONOPYLIEHHA
(agMiHicTpaTUBHE mNpaBo). 3arajbHOBIJOMHUM €
daKT, 1110 KOXKEH HOPMATHUBHO-NIPABOBUH aKT, 1110
peryJitoe MpaBOBiJHOCUHH, B IKHUX YYaCHHUKOM €
JUTHHA, MICATb OKpeMi pO3JiJH, NPUCBAYEHI
0COBJIMBOCTSIM 3aXUCTY MPaB AiTeM.

fAx npaBuso, aBOKAT JUTHHU HAJA€ NPaBO-
By JOIIOMOTy JiTAM y LHMBIJIbHUX ClIpaBax: IH-
TaHHA ONIKHU Ta NIK/JIYBaHHA, IIPO CTATHEHHS aJli-
MEeHTIB, MOPSAJOK y4acTi 6aTbKiB Yy BHXOBaHHI,
PO BHU3HAYEHHS Miclsl NpPOKMUBaHHS, M0306aB-
JleHHs1 6aTbKiBCbKUX MPaB TOL0; KPUMiHAJIbHUX
CIpaBax, B AKHUX JUTHHA BUCTYIA€E MiJ03prOBa-
HOI0, 0GBMHYBau€HO0, NOTEPNIJION, CBiAKOM; y
CIpaBax PO a/IMiHICTpaTHUBHI IPaBONOPYLIEHHS —
0co6a, sika BYMHMWIIA aMiHiCTpaTUBHE MPaBOMO-
pYLIEHHS.

Y 6yAb-IKHUX CUTyalisX NepLIMM, KOro MoBi-
JOMJISIIOTH PO NMOPYIIeHHs NPaB JUTHUHH, € OpTaH
OMIKM Ta MiKJIyBaHHS{, pillleHHs fKOro 060B’f3-
KOBe JI0 BUKOHAHHS, SIKIO He 6yJ10 3BepHEeHHS 3a
3aXMCTOM MOpPYILIEHUX MpaB Ta iHTepeciB AUTUHU
Jo cyny. CaMe Ha Lell opraH 3a 3aKOHOM Mae€
060B’SI30K 3axXUCTy NpaB Ta iHTepeciB AUTHUHMU,
x04a 6e3nocepe/iHs AislJIbHICTb CTOCOBHO 3axHUC-
Ty npaB fiTel (AiTel, no36aBaeHUX 6aTbKiBCbKO-
ro MiK/JAyBaHHs, AiTeH-CUPIT) MOKJIAJAlTbhCs Ha
C1y0U y cripaBax fiTeil. i fonoMory B po6oTi
OpraHy ONIKHM Ta MiK/JyBaHHS CTBOpEeHi KOMicii 3
NUTaHb 3aXUCTY NpaB AUTHHU i3 KOHCYJbTAaTUB-
Ho-opaauuMu  ¢yHKLiasMU (CaBuibka, 2015).
3posymisio, 1m0 y npo6JsieMHii cUTyalii JUTHHA,
npaBa KOl MOPYylIeHo, Ta HABiTh 6GAaTbKH 4M iHIIi
0coby, 1110 3aXUIAI0Th IpaBa JUTUHY, IyOAAThCSA
B pi3HOMaHITTI opraHiB, cay:x6 Ta NUTaHHI, [0
AKOTO 3 LMUX OpraHiB CJiJ 3BepHyTHCA. TakuM
YMHOM, Ha MPaKTHLi BUHUKAIOTb NUTAHHA PO3-
MeXyBaHHS TIOBHOBa)X€Hb 3a3HAaye€HUX OPTaHiB,
sIKl JOKYMEHTH MOTpPiGHO MOJATH, CTPOKHU pO3T-
JSIAy | OpUUHATTS pilleHb y cOpaBi TOWIO, SKi
J0IIOMAararTb BUPIIIUTH a/IBOKATH JUTUHHU.

CnpaBu 100 BHU3HA4YeHHA Miclsd INPOXKHU-
BaHHA JiTell Ta y4acTi 6aTbKiB y IX BUXOBaHHI
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CKJIaZA0Th 3HAYHY YacCTHHY CIIpaB 3a y4yacTi Au-
TUHU. Sk HarosiomywTh C. BacuiiB Ta f. Yaban
(2021, c. 81), 3a3HayeHa KaTeropis crpaB BUHH-
Ka€ BHACJIiJIOK po3ipBaHHs 106y MiXK 6aTbKaMH
JUTHHY Ta BCTAaHOBJIEHHS PEXXUMY IX pO3/i/bHOTO
NpOXXHUBaHHS. Bkpail BaKJIUBKUM € 3BEpHEHHS a/l-
BOKAaTOM yBard 6aTbKiB Ha iHTepecH Ta MoTpe6bu
iX JUTUHM, a He Ha 3aJl0BOJIEHHA IX IHTepeciB
0COOUCTOr0 Ta MallHOBOTO XapakTepy. 3a/eKHO
Bif nmpodeciiiHOCTi ajBoKaTa BU3HAUYEHHS MiCId
NPO’KUBAaHHS JUTHUHU Ta y4dacTi 6aTbKiB B ii BU-
XOBaHHI MoOe He 6yTH NpeJMeTOM pPO3IJALY B
CyZi. AJBOKaT y TaKWX ClpaBaxXx MOKe 3alpolo-
HyBaTH Ta pO3’ICHUTU OaTbKaM IepeBaru Ha-
JlaHHSA MPaBOBOI KOHCYJIbTaLl, NpoLeaAypyU MeJi-
auii K aIbTepPHATUBHOTO I03aCy/J0BOTO CIIOCOGY
BUpIillleHHd CHipHUX IUTaHb.

JlocuTh aKTyaJbHUM NMTAHHAM € Y4acTb af-
BOKaTa y Ipoueaypi Mepniauii, ge BiH npezcras-
Jide IUTHHY dK CTOpOHy Megianii. Ha cboroani
MeJjialid 3a y4acTH JUTHHU MOXJIMBA Y LUBLJIb-
HOMY ([0 3BepHEHHs [0 CyAy; 3a YMOBH 3yIH-
HeHHs NPOBa/KEeHHSA y cnpasi y 3B’A3Ky i3 npo-
BeJIeHHSIM Me/iiallii) Ta KpuMiHaJibHOMY (y 3B’s13-
Ky 3 KaATTAM, y pas3i NpUMHUpPEHHS BHUHHOIO 3
NOTEPIJINM, Y 3B’I3KY 3i 3MiHOIO OGCTAaHOBKH)
nponeci. aeThbcsa Mpo BIPOBakKeHHs BiHOBHO-
ro npaBocyA/s B Ykpaini (Mefianii y kpumiHasib-
HUX CIpaBax) - NPOLECY, B SKOMY MOCTpaXKJajio-
My Ta [JAUTHUHI-IIPaBONOPYUIHUKY HaJalThCA
MOXXJIMBOCTI BUPIIIMTH NUTaHHS, MOB'A3aHi 3i
CKOEHUM 3JIOUMHOM (KasTTs, MpobavyeHHs, MaTe-
piasibHI Ta MOpasibHi 36UTKHU), 32 AOMIOMOI0I0 HEl-
TpaJIbHOI TPeThoi cTopoHM (MeAiaTopa). Mu moro-
mxyemocs 3 O.Haropxiok-Zlanuatokom (2020,
c. 127-128), ujo Mejialis y KpuMiHa/JIbHUX CIpa-
Bax € TUM a/IbTEPHATUBHHUM CIIOCOOOM BUPIiLLEHHS
KpPUMiHa/IbHUX CIIpaB, IKUH J0NloMarae po3BaH-
TOKUTH CyAOBY cUcTeMy (BiZHOBHEe MpaBOCYAAs
CTOCYETbCA HENOBHOJIITHIX, 110 BYNHUIN KPUMi-
HaJIbHe MpPaBOIOPYIIEeHHS BIeplie), NIPUCKOPIOE
TPUBAJIICTh CYZ0BOT0 pO3rJsAy (BifHOBHe mpa-
BOCYZAJs [I03BOJISIE 3a JeKiJibKa 3yCTpiuer BUDi-
IIUTH BCi HadgBHI NMUTaHHA), A03BOJISIE CaMUM
y4aCHUKaM KpHUMIHaJIbHOTO MPaBONOpPYLIEHHS
BUPIIIMTU CBOKW clpaBy (mig Yac BiAHOBHOIO
NpaBOCyAJAs DpillleHHd W00 HasgBHUX NMUTaHb
NpUIMalOTh CTOPOHU Mejiallii, MeAiaTop CaigKye
3a mpoueaypow Ta 0pOpMJIEHHSIM JOMOBJIEHOC-
TeH, a cyis oQOpPMIIIOE 11i JOMOBJIEHOCTI BizTo-
Bi/IHO /10 3aKOHO/1aBCTBA).

['oBOpAYM MpPO TUINH KJIEHTIB a/|BOKATa, CJiJ
BHOKPEMJIIOBAaTHU JUTHHY SIK Qi3UUHy 0COOY, SKiil
aJIBOKAT JJUTUHU HAJIa€ MPaBoBy Jonomory. Heo6-
XiIHO 3BEpHYTH yBary, L0 yKpaiHCbKe 3aKOHO-
JlAaBCTBO OIlepy€E TaKMMHU creljaJbHUMH MOHAT-
TAMHY, K «3abe3neyeHHs HalKpallux iHTepeciB
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JUTHHU», «KOPCTOKe MOBOJDKEHHSA 3 JUTHHOIO»,
«AUTHUHA, sIKa NepebyBa€ y CKJIAJHUX KUTTEBUX
0o6CcTaBUHAX», «AUTHUHA, SIKa MOTPebye 10JaTKO-
BOr'0 3aXUCTY», «KKOHTAKT 3 AUTHUHOIO», Ki IpH-
TaMaHHi JiMllle clipaBaM 3a y4acTio JUTUHU.

AJlBoKaTa JUTHHM CJIij] Biipi3HATH Bif ocib,
0 3alMalTbCs aJIBOKALli€l0 [iiTel. ¥ TakoMmy
BUNA/JKy HJleTbC NP0 JUTAYUX aiBOKATIB, TAKUX
K AUTAYUN OMOYACMeEH, AUTSIYUN KoMicap, IoHa-
IbKUHM KOMicap, JUTAYUMN 3aXMCHUK, JUTAYA KO-
Micisi, lOHaUbKUH OMOYyACMEH, KOMIETEHTHHUN
opraH (T'apo, 2020). B YkpaiHi, Ha gymky I'. 'apo
(2020) Ta JI. I'petyenko (2022), AUTIYUHA aaBO-
KaT - 1le JIep>KaBHUM opraH Baagy (IUTIIUN OM-
6yacMed (YnoBHoBaxkeHUM [lpesujieHTa 3 mpaB
JUTHUHH), MiHicTepcTBO MoJioAi Ta cliopTy YKpa-
iny, Komitet BepxoBHol Pagu Ykpainu 3 nuTaHb
ciM’i, MOJIOZiXKHOI MOJIITUKY, CHOPTY Ta TYpPU3MY,
I0OBEHa/IbHI NPOKYPOPU Ta IOBEHa/bHA MOJiLis),
opraH MicleBoro caMoBpsiyBaHHS (couianbHi
CyX61 Ta iHII cIyX6H, 1[0 3aXULIAI0TH NpaBa
JiTed), BiANOBiaJILHUM 3a OXOPOHY, 3aXUCT i
npormnaraH/ly npaB AiTel Ta MOJIOA] SIK Y CYCIIiJibC-
TBi 3arajoM, Tak i y neBHUX cdepax, a TaKOX
rpoMajicbki 06’€lHaHHS, SIKi HaZAlOTb NPABOBY
JonoMory y cdepi 3axucty npas Aiteid. [luTada
aJIBOKaTypa - Iie HU3Ka 0ci6, npodecioHamiB i
a/IBOKATChKUX OpTraHisalii, sKi MpaIorTh Ha
3aXMCT HaWKpalUlyx iHTepeciB AUTWUHU, NPUBATHI
YCTaHOBH, 1110 3aiMalOThbCs NUTAaHHAMMU COLiaJlb-
HOTO 3a0e3ne4yeHHsl.

Y Benukiii bputaHii, Hanpukiaag, y 2003 p.
ypaa, Acam6.1el Yesbcy, ycTaHOBYOI KpaiHU B 3axi-
JHiM €Bpori, 1[0 BXoAUTb A0 CrnoJsiyueHoro Kopo-
JaiBcTBa Besvkol Bpurtanil Ta [liBHivHOI [piangil,
3aTBepAuB HanjioHasnbHi cTaHAapTh 3 HaJaHHS
nocayr 3axucty npaB fiteid (National Standards
for the Provision of Children’s Advocacy Ser-
vices)1, BigmoBiAHO A0 SAKHUX aJBOKallif, TMoO-
nepuie, NoJsAira€ B TOMy, 1106 npeCTaBJISITH MOT-
J514, 6aKaHHSA Ta NOTpeb6u AiTel i MosioZi epes,
ocobaMy, siKi MpUHAMarTh pillleHHs, i JomoMarae
iM opieHTyBaTUCS B CUCTeMi2; mo-/pyre, mIparHe
3aXUCTUTH NpaBa JiTeH, siKi MOXyTb 6yTH oO6Me-
>KeHi ab0 MOXKyTb 3a3HaTH 3JI0BXKHUBaHb y HU3L
cdep; No-TpeTe, CYyKyNHICTb OpraHisoBaHUX 3a-
XOAiB, 110 BIUIMBAIOTb HA MOJITUKY Ta Aii A4

1 National Standards for the Provision of Children’s
Advocacy Services. November 2002 // Article 39 : caifT.
URL:  https://article39.org.uk/wp-content/uploads/
2019/02/National-advocacy-standards-Nov-02.pdf
(maTa 3BepHeHHs: 13.01.2023).

2 Basic advocacy skills // School Advocacy
Hamilton : caiit. URL: https://www.schooladvocacy.
ca/basic%20advocacy.pdf (zarta 3BEpHEHHS:
13.01.2023).
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JOCATHEHHS MO3UTUBHUX 3MiH Y KUTTI JliTell Ha
OCHOBI 3HaHb i 0CBiAY 6e3nocepeIHBOI pOGOTH 3
JITbMHY, IXHIMH POJAVMHAMHU Ta rpoMajaMu. 3a3Ha-
yeHi CTaHAapTH NOWMPIOIOTH aJBOKALII0 JJIs
JliTeil Ta mosioAi BikoM 70 21 poky. [Tocayru Ha-
JIAI0Th He3aJIe’KHO Ta KoHOimeHIiHHO: iHdopMa-
Lilo; opajy; aiBOKalilo; NpeJCTaBHULITBO; Mij-
TpuMKy. Li crangapTy nocayr 3 aABoKalil €
OCHOBOIO /U1 IJIAHYBAaHHS, PO3BUTKY Ta Ieper-
JIly paKTUKMU aJiBOKalil Ha BCix piBHAX. BoHu
O6yJid po3pobJieHi s cayK06 MicLeBUX OpraHiB
BJaZM Ta [Js1 BOJIOHTEPCbKHX Opraisauiii, 3
AKMMM BOHM MpauwowTb. [iTy i MoJoAb MakThb
00paTH 3aXWCHHUKA, aZiBoKaTa. Hampuksaz, 6aTh-
KiB, IHIIIMX MOBHOJIITHIX pOJAUWYIB, OMIKYHIB, coLji-
aJIbHUX MPAaLiBHUKIB, BUATEIB, APY3iB Ta iH. Lle
Ha3MBa€EThCsl «HepopMasibHa a/IBOKALis», «aBO-
Kalisi piBHUX». 3a3HaueHi 0c06U MOXKyTb 3BepTa-
THCA 3a MOPaZOI0 Ta MiATPUMKOIO [0 BiANOBIJ-
HUX COyX0 3a mocjayraMu 3 afiBokaulii Ak ix
agBokaTu. ToOTO i HbOMY BHUNAJKY AUTHHA OOU-
pae cobi afiBoKara - JIJJUHY, IKii BOHA JOBipsi€E
BUCJIOBUTH CBOE MPOXaHHf, BUMOLY, AYMKY, IO-
3uLilo, TOTpeby TOILIO MiJ yac NPUHMHATTA BaX-
JINBUX pillleHb LI0JI0 CBOTO XUTTH. M0oX/IMUBO, 1ie
NpaLiBHUKU COLiaJIbHUX CAYK6, MEJUYHI CECTpPHY,
Jikapl 44 OyAb-Ki CyMJIIHHI 4/IeHW CHiIbBHOTH
(Sililo-Tshishonga, 1990). IIpoTte 3a Heo6xigHOCTI
JUTHHA 4yepe3 MOCAYTd 3 aJBOKalil Moxke 3Bep-
HYTHUCS 10 IOPUCTA, 30KpeMa a/IBOKaTa, 1110 6e3-
nocepe/iHbO 3alIMA€ETHCA /| BOKATCbKOIO Jifl/IbHI-
cTio. JItoMHa, AKa 3/iMCHIOE a/|BOKALiI0 JUTUHY,
He 00OB’SI3KOBO Ma€ OGYTH IOPUCTOM, 1106 3axU-
1laTyU OpaBa JUTHUHY, siKa {1 Hebailayxa. IcHye
TOYKa 30py, 110 AJ TOro, 106 6yTH a/jBOKATOM,
He MOTPi6GHO AOCKOHAJNO PO3YMITHCS Ha 3aKOHI.
BaraTto ntofiel, siki nmpanloTh B opraHizanisix y
rpoMajiax, He € IOPUCTaMH, aje MalTb 6a3oBe
PO3yMiHHSA 3aKOHY, LJ0 CTOCY€ETHCS NEBHOI CUTY-
auii. i 1041 MOXKyTb JJONOMOI'TH JUTHUHI 3p0O3y-
MiTU MOXJIUBI BapiaHTH Ta BUPILIWTY, YU NOTPI-
OHO BUWKJMUKATH OPHUCTA, 30KpeMa aJBOKaTa
(Sililo-Tshishonga, 1990).

Cdepa 3axucTy npaB AiTed nepexabadae po-
60Ty KoMaHAW npodecioHaliB. 3aXUCT MpaB Ju-
THHU Yy 3araJlbHOMY pPO3yMiHHI O3Haya€ MiATpU-
MKy KOr'oCh HLISIXOM HiJIKpinyieHHs Horo Jii a6o
1paBa, fKe, HA AYMKY aJiBOKaTa, BOHH MalOTh.
Hanpuknaz, yduTesnb MoOXKe BUCTyNaTH 3a Te,
106 Horo y4yHsiM 3a6e3nevyunsiv ix MpaBo Ha cipa-
BeJIJIMBY CUCTeMY OlliHIoBaHHsA. [lo1i6GHUM YHUHOM
06aTbKU MOXKYTb BUCTYIATH 34 Te, 1106 IX JUTHUHA
OTpHUMYyBaJla CreljajJbHe HaBYaHHA B ILKOJI, AK-
110 e HeoOXxiiHO. OiHAK Lie 3arajJibHUM CIoci6, y
SIKUW MO’Ke Bifi0yBaTHCS aiBOKAIlifl.

AJZBOKallis fiiTed — e MiITPUMKA AiTeH, sKi ne-
pebyBaloTh Y Bpa3/IMBOMY CTaHOBHUIL B CyCHJIbCTBI
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a6o y BpassiuBii cutyaniil. OTxxe, BCi, XTO IpPUH-
Ma€ y4acTb B aJIBOKaLlil JAiTeld, BUCTyNawThb BiJ
iMeHiI AWTHUHU. AZIBOKaTU Ta COL{iaJibHI HpaliB-
HUKH, SIK PaBUJIO, € OCHOBHUMMU npodecioHasna-
MH, fIKi BTPY4alTbCAd y BUINAJKH >KOPCTOKOIO
NOBO/KEHHS, 3HeBaru 4u MpaBoNopyllieHb 1[0/0
aiteit. i cutyaliiii cTocyroThbCsl CYyI0BOI CUCTEMU
y COpaBax LIOAO HENOBHOJITHIX, Jile 3aXHUCHHUK
JUTHHY, JUTAYNHN aJBOKAT BiJirpae HaA3BHUYaM-
HO BXJIWBY POJIb, OCKIJIBKH IIpeJCTaBJs€ HaM-
Kpallli iHTepecy AUTUHY, TOMYy 110 il 1e HeMaE
18 pokis.

Jlo 060B’SI3KiB AUTAYOr0 afBOKaTa BXOASTh:
36ip HaMakTya/JbHiloi iHpopmarlii, sika cTocy-
€TbCs CIOpaBU (IOPUAUYHE Ta colijasibHe MOXO-
JPKeHHs1 6aTbKiB, pO3MOBiAi AUTHUHU NpPo aKTHU
Ta ii mo4yTTA 10A0 cUTYyalil Tolo); 3’ ACyBaHHS
Ta IpeJCTaBJeHHA IHTepeciB AUTUHU B CyJi;
NpeACTaBJeHHd [0Ka3iB Ha NiATPUMKY NO3ULIi;
JomoMora JUTHHI 3pO3yMiTH CyZ0Be IpOBa-
JDKeHHs]; 6YTH NPHCYTHIM Ha CyJOBHX 3aCilaHHAX
i HaZjlaBaTH yCHI Ta MUCbMOBI apryMeHTH Ha Mij-
TPUMKY HaWKpallux iHTepeciB JUTUHU (Lie 03Ha-
4ae, o AUTAYMHM aIBOKAT MOXe JaBaTU peKoMe-
HJauii cyny oo TOro, L0 HaWKpale A
JHUTHHHY, Ha OCHOBI iHTepB’l0 3 6aTbKaMu / uJe-
HaMHU CiM’i, JUTUHOIO Ta iHIIUMHU ClielialicTaMu);
OpaTu y4acTb B iHIIKX 3aCifJaHHsAX y clpaBi (Ha-
NpUKJIaJ, LIKOJA, Ky BiABiLye AWTHHA, MOXe
MpPOBECTH 3yCTpiy, 106 OBrOBOPUTH, fIK Keiic
BIJIMHE HAa HaBYaJ/IbHI JOCATHEHHA JUTHUHU Ta K
HaMKpalle JifTH); COiJIKyBaTUCA 3 iHIIMMH Mpo-
¢decioHanamy, sIKi 3HaIOTh PO CHOPaBY, — IICUX0JI0-
ramy, JikapsaMu 1 cOLiiaJIbHUMU IMpaliBHUKaMU;
iHpopMyBaTH JUTHUHY NPO Te, IK NPOCYBAETHCS
CMpaBa; MiATPUMYBATH KOHOQIAEHLIHHICTb YCixX
3aMKCiB TOLIO.

Chaifi TakoXX BUJIJIATH TaK 3BaHe «JAUTS4Ye
npaBo» («Child Law»)2. Ik cBiguuTh AoCaiKeEH-
HA MO3WTHUBHUX CBITOBUX HNPAKTHUK JUTAYOIO
1paBa, O6i/MbIIICTb KpaiH CXUJIAIOTLCS L0 Horo ic-
HYBaHHA {K MEBHOI KOMILJIEKCHOI, MDY CLIUILII-
HapHOI rasysi, ka BKJIlOYAa€E B cebGe HIMpOKe H
pi3HOMaHiTHe KOJIO MNpPaBOBiJHOCUH, OJHUM 3
YYaCHUKIB IKMX € JUTHHA. Tak, Hanpukaaz, Cto-

1 Advocacy on child rights // Child Rights Re-
source Centre : caiiT. URL: https://resourcecentre.
savethechildren.net/pdf/getting_it_right_chapter7_0.
pdf (mata 3BepHeHHs: 17.01.2023); Office of the
Children’s Lawyer // Ontario caut. URL:
https://www.ontario.ca/page/office-childrens-
lawyer (naTa 3BepHeHHs: 13.01.2023).

2 What is child law? // Stockholm Centre for the
Rights of the Child : caiit. URL: https://www.
su.se/stockholm-centre-for-the-rights-of-the-child/
(maTa 3BepHeHHs: 13.01.2023).
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KroJIbMCbKHUM 11eHTp npaB AUTUHH (Stockholm
Centre for the Rights of the Child - gocaigHunb-
KUMH 1eHTp Ta MatdopMa CTOKIroJbMCHKOTO
yHIBepcuTeTy, 10 3AiHCHIOE JOCHi/KeHHS Ta
onepaliii, 30cepe/>keHi Ha MpaBax JiTell Ta OpU-
JAUYHUX NHUTAHHAX, 10 CTOCYIOTbCA AiTeH, y WU-
POKOMY CIEKTpPi CUTYyalliil Ta B 6araTbox pi3HUX
rajy3six mpaBa) BU3HAYag, 110 AUTsS4e IPaBO MO-
’)KHa OxapaKTepu3yBaTH fIK CYKYIHICTb yCiX 3a-
KOHIB, fIKi Oy/Ib-IKUM CIIOCOG0OM BHUPILIYIOTh 260
peryJIroloTh XUTTEBI CUTYyalii 3a y4yacTio AiTeH,
BpPaxOBYO4M IpaBa AiTel, 3akpinseHi B KoHBeH-
uii OOH npo mpaBa gutunu ([apo, Ba6imeHa,
2019; I'peTuenko, 2022).

LlikaBuM € pocaimxkeHHs . PUHA3I0HCbKOTO
Ta T. CaBuHCbKOI (1932, c. 332), ki e 0 yxBa-
neHHs1 KonseHnii OOH npo npaBa AUTHHY y KHU-
3i «/lutade npaBo» 1932 p. BUJAHHA BXKe T'OBO-
pWIM IpO MeBHI CKJQAOBI JUTAYOrO IpaBa:
OCOOHMCTI mMpaBa JAiTel, MaiiHOBI NpaBa AiTeH,
OXOPOHY MaTepUHCTBA i JAUTUHCTBA, OXOPOHY
IpaLi HENOBHOJITHIX, COLiiajJibHe CTpaxyBaHHA
HEMOBHOJIITHIX, Jlep>kaBHe (colliasibHe) 3a6e31e-
YeHHA HEeNOBHOJIITHIX, OMNiKy HaJ, HelOBHOJIITHI-
MM, [IAaTPOHAXK, HEMOBHOJITHIX Y KpPUMiHaJbHUX
CrpaBax sIK OGBUHYBauyeHMX, HEMOBHOJITHIX fK
CBi/IKiB, 3acafy LIKiJIbHOI'O HABYAaHHS | BUXOBAHHS.

Ipnanaceka mocaigaunsa Jl. Bpaken (2018)
MiAXOLUTb A0 TEMHU AUTAYOro IpaBa 3 MO3ULIL
JAUTHHM U aHaJi3ye AUTAYe MpaBo [pyaanpii. 30k-
peMa, UJeTbCAd NpO LIHMPOKUH CHEKTp TeM, 10
CKJIJAOTh 3MICT JUTAYOrO NpaBa: IpaBa JUTH-
HU; 6aTbKiBCTBO; JOHOPCTBO Ta CypOTraTHE Mare-
PUHCTBO; OINiKa Ta MiKJyBaHHS; YCUHOBJIEHHS;
OrJiflJ, 3aKOHOJABCTBA Ta CyAOBOI NPAaKTHUKU 3
NUTaHb 3aXUCTy AiTel; NMpeACTaBHULTBO JiTel;
y4acTb JiTed y Cy[OBUX NPOBaJKEHHHX; OCBiTa.
JocaigHung Takox 3a3HA4ae, 10 JUTAYE NPaBo
CTOCYETbCA 3aKOHY 1100 AiTel Ta MOJIOJI, OXOI-
JIIOE aCNeKTH Mi>XXHApOJHOT0 NpaBa Ta Ipas JIo-
JUHH, KOHCTUTYILiliHe NpaBo, KpUMiHa/lbHE TMpa-
BO, JleJiIKTHe NpaBoO, MeJWYHEe IpPaBO Ta 3aKOH
PO PiBHICTB. Y HbOMY 6epyTh y4acTh pi3Hi 0cobOH:
JUTHHA, 6aThbKH (K 3aKOHHIi, Tak i coliajibHi),
YIEHU POJAVHY, BYWTeJ, MeJUYHi MpaliBHUKH,
IIPaBOOXOPOHHI OpraHy, CyAAl, yps/J, YUHOBHUKU
Ta iH. /luTA4e npaBo BIJIMBAE HA BCe CYCHiNIbCTBO,
KOJIM KOXXeH i3 Hac, Malouyu NeBHUM NpaBOBUM
CTaTyC y KOHKpeTHil cuTyauii o0 3aXUCTy Au-
THUHH, CTBOPIOE COLlia/IbHE CepefloBUILe, IKE 0XO0-
IJIIOE Pi3Hi GopMHU CHiZIBHOTH, TIOBAry 0 0COOH-
CTOr0 BUOODPY AUTUHY, TA LiHYE JYMKY AiTEH.

3 orsgAy Ha HaBeJeHi JOC/IipKEeHHA MOXHaA
CTBepZpKyBaTH, 110 JUTAYe MPaBO Ma€ MbKIAMC-
LUIIIHApDHUN XapakTep, 110 BUSABJSETHCS B Cy-
KYIHOCTi pi3HUX acleKTiB KUTTSA AUTHHU (TICH-
XOJIOTIYHUI CTaH, NPaBOBUM CTaTyC y POJMHI,
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OCBiTa Ta PO3BUTOK, CIIJIKYBaHHA 3 JOPOCIUMY,
B TOMY YHMCJIi 3 6aTbKaMu (OIiKyHaMH), mpeAcTa-
BHUKAaMHM COL[iaJIbHUX CJAY>K0, moJiiLii Toio), Has-
BHOCTI 3aKOHOJABCTBA, IO PEryJIIE CyCHiJbHI
Bi/IHOCUHU 3a y4acT0 AWUTHUHH, Jie TiCHO TOB’s-
3aHi my6JiyHe Ta NpUBaTHE MpaBoO, CTBOPEHHi
CMIJIBHOTH JOPOC/MX, 110 MAalOTh IOBHOBAXKEHHS
JiSITU 3 MeTOI0 3aXUCTy JUTUHH, 3a6e31eyyBaTU
npaBa JUTHHU Ta afanTOBYBaTU CYCIHiJbHI Npo-
1ecu (npoLeAypU YCUHOBJIEHHS, OIIKM Ta MiKJIy-
BaHHS, pO3IVISAJ HOPUAUYHOI cOpaBu y cyAi) Ao
3abe3neyeHHs NOTPeb Ta IHTEpeCiB JUTHHHU.

BignoBiiHO 10 YMHHOI'O 3aKOHOJAaBCTBa YK-
palHU BUMOTH [0 aJBOKaTa AUTHWHU HIYUM He
BiZIpi3HAIOTBCA BiJl BUMOT [0 aJBOKATIB 3 iHIIO0
cnenianizaniero. Tak, 3akoHoM Ykpainu «lIIpo az-
BOKaTypy Ta aZBOKATCbKY Jif/IbHICTb» Nepesba-
YeHO 3arajibHi BUMOTHU 0 OCOOH, L0 BHUSIBUJIA
fGa’kaHHS CTaTH aJlBOKATOM; NOPSAIOK JJOMYCKY A0
CKJIaieHHS KBasidikaliiHoro icnuTy; mpoueay-
py OTpUMaHHA IOCBilYEHHS aJBOKaTa YKpalHU
Ta CBiZOLITBA PO NPaBO Ha 3aHATTA aJBOKaTCh-
KO0 JAislJIbHICTIO; BUJIM a/IBOKATChKOI [islJIbHOCTI;
BUJM JOKYMEHTIB, 1[0 IOCBiA4ylOTb NOBHOBa-
’KeHHS aJIBOKaTa Ha HaJlaHHA NpaBOBOI JONOMO-
CM; YMOBU JUCLMIUIIHApHOI BiANOBiAAJBHOCTI
aZiBoKaTa Toujol.

Ha BigMiHy Bif, yKpalHCbKOTO 3aKOHO/JABCT-
Ba Ta JiAJIbHOCTI aiBOKaTa JUTUHU B YKpaiHi, 10
ajBokaTa AuTuHU B Odici guTsa4yoro ajBokaTa
(«Office of the Children’s Lawyer», Toronto
(Ontario), Canada) - He3aJeXHil HOPUAXYHIN
KOHTOPI B MiHicTepcTBI reHepaJbHOIO NPOKYPO-
pa, fIKa 3/iMCHIOE IpOrpaMu NpaBoCyAAd Bij iMe-
Hi AiTell, BUCYBaIOThCS TaKi BUMOTU: MPOUTH Ha-
BUaHHS 3 aJIbTEPHAaTUBHUX CIIOCOGIB BUPIlIEeHHS
CIIOpPiB; 3HATH i PO3YyMITH LIJIAXY BUPILLIEHHH I10-
BCAKJEHHUX KOHQJUIIKTHUX CUTYyalil, B fKi MOT-
pamJisie AUTHHA (JOMAIIHE HACUIbCTBO, aJKOro-
JliaM 6aTbKiB); pO3yMiTH NOBEAiHKY JAUTHHU;
pPO3yMiTH CUMIOTOMHM AediluTy yBaru 3 rinepak-
TUBHICTIO Ta aJIKOTOJIbHOT'O CUHAPOMY; MaTH J10-
CBiJi ONIUTYBaHHA [iTed; rapHO BOJIOAITH 3HaH-
HSIMH IIPO OCOGJIMBOCTI PO3IJIAAY HOPUAUYHUX
CIpaB OO0 JiTel Ta NOPAJOK 3/iMCHEeHHA Cyl0-
BOI'0 IPOLeCy 3a y4acTIo JiTeH TOLLO.

[H1Ia cripaBa y cTaBJ/IeHHI aZjBoKaTa JUTHHY,
sK 1 6yAb-IKOTO iHLIOTO aJiBOKATa, L0 CreLiasti-
3Y€ETbCA, HANPUKIAL, Y 3€MeJbHUX CHOopax, [0
nigBuIleHHs cBo€el kBastidikariii. 3arajbHOBiIO-
MO, L0 KOXEeH pIiK aJBOKaTH YKpaiHU MarThb

1 [Ipo aagBOKaTYpy Ta afJBOKATChbKY AisIJIbHICTB :
3akoH Ykpainu Bix 05.07.2012 Ne 5076-VI // B/l
«3akoHOoAaBCcTBO YkpaiHu» / BP VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/5076-17
(maTa 3BepHeHHs: 13.01.2023).
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NpOUTHU MmiJBUILEeHHS KBasidikaii. [lasg 1nporo
nparoe caut BIIA HAAY, e po3miiieHo Bcio He-
06xigHy iHdopmarnito. [l Bcix aJBOKaTiB, XTO
bakae OTpUMATH Cliellianizalio «aZBoKaT JUTH-
HU», pPO3pPO6JIEHO HaBYAJbHUU OHJIAUH-KYPC
«AJIBOKaT JUTUHU», Jle MOXKHA Ji3HaTHCH Mpo:
MiXKHApO/JHI CcTaHJAapTH y cdepi 3axucTy mHpas
JUTHUHY; HallioHaJibHE 3aKOHOJABCTBO Y cdepi
3aX{CTy IpaB JUTHUHH; OCOGJIMBOCTI CyJ0OBOIO
po3ri4ay KpUMiHaJbHUX NIPOBa/KeHb 3a y4acTIo
JUTHHY, CIIpaB NpO aJMIiHICTpaTHUBHI NpaBOIO-
pYLIEHHS Ta LUBIIbHUX CIIPaB, AKI CTOCYHOTbCH
MpaB AUTUHU; POJIb OPraHiB OMIKU Ta MiKJIyBaH-
H4a Towo. Kpim Toro, BIIA HAAY mnpomnonye
MPOUTHU Cllelliaji3oBaHi MOAYJi Kypcy «aJiBOKaT
JUTUHU» ¥ chepax: KpUMiHAIBHOIO, IIUBIJIBHOTO
NpOBa/PKeHb Ta NPOBA/PKEHHA Yy CIIpaBax Ipo
aAMIHICTpAaTUBHI IpPAaBONOPYIIEHHH; OXOPOHH
3/l0pPOB’Sl AUTUHHU; AUTAYOI MCHUXOJIOTi Ta eKcIie-
PTHUX JOCHAiIKeHb. 3 MeTOK PO3BUTKY ifel Ta
TYpPTYBaHHA BiJANOBIJHOI alBOKAaTCbKOI CHIJIBHO-
TH Ha Kypci 3[iMCHIOETbCS cepTUiKallis aJlBOKa-
TiB, BeJIeTbCsA PEECTP IBOKATIB AUTUHHU, daxiBIfi
MOCTIHHO MOTJIMOJIIOIOTh TEMAaTHUYHY clieljiajiza-
it Ta HaZATh iHGopMaliiHui cynpoBiz i mif-
TPUMKY.

Ansokatamu I'. T'apo Ta JI. 'peTyeHKO y cep-
nHi 2020 p. cTBOpeHO LeHTp «AZBOKAT AUTHUHU»
BIIIA HAAY?, 3amo4aTKOBaHO YKpAaiHCbKY ILIaT-
bopMy auTsayoro npasa. MeTorw LeHTPY «AZBOKAT
autuHu» BIIIA HAAY € 3rypTyBaHHSA CyCHiJIbCTBa3,
30KpeMa MYJIbTUAUCLUIUIIHAPHOI CHIJIBHOTU -
NpaBHUKIB yciX cneliasibHOCTeRl y chepi npas
JAUTHUHU Ta JUTSYOro NMpaBa, CAy»K60BLIB y crpa-
Bax JiTed, rPOMaJICbKUX JAifi4iB, OCBITAAH Ta iH.
3aBASKHU CHiJIbHIM po6OTi 1€l cniJibHOTH Hampa-
I[bOBYIOTbCSI TPONO3UIIii 1010 3MiH MpodisbHO-
ro 3aKOHOJAaBCTBa Ta (GOPMYETbCA yCTajleHa
IIpaBO3axMCHa NPaKTHKA i3 JOTPUMaHHAM NPUH-
LUIy HaWKpaloro 3abe3nevyeHHs iHTepeciB Au-
THUHUA. OCHOBHMMH HallpsAMaMH AisiJIbHOCTI LIEHTPY
«ApaBokat auTuHu» BIIIA HAAY €: HaBYasnbHi 3a-
XO/IY 3 MiJIBUILeHHS KBauTidiKallil afBOKATIB 11070
HaJIaHHS MPABOBOI IONOMOTH JJUTUHI; aHTUOYJTiH-
roBa [PaBOOCBiTHA MaTdopma JJist IPaBHUKIB Ta
OCBITSIH; HaBYaJIbHO-KOHCYJIbTaTUBHUN LEHTP
JIJIs1 6aThKIB 1 AiTEH; TepUTOpis Kap'€PHOro pocTy
«Mosiozi>kHUM npodopieHTaliMHUM LIEHTP».

HaocTtaHok cnif, HaroJIoCUTU Ha BiAKPUTOMY
CbOTOJIHI NMUTAHHI: chenjajsi3alisg agBOKaTCbKOI

2 llentp «ApBokat gutuHu» BIIA HAAY: npu-
€AHyHCcs no koMaHau 3MiHotBopuiB! // Higher
School of Advocacy : caitt. URL: https://www.
hsa.org.ua/blog/tsentr-advokat-dytyny-vsha-naau-
pryyednujsya-do-komandy-zminotvortsiv (maTa
3BepHeHH:: 13.01.2023).
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JisiibHOCTI B YKpaiHi Mae HepopMabHUN Xapak-
Tep, € TAKOlo, 1[0 PO3BUBAETHCA No3a cdeporo
IIpaBoOBOro peryJoBaHHA. Hapasi Ha 3akoHOzaB-
4yoMy piBHI, 30KpeMa B 3akoHi Ykpainu «IIpo aa-
BOKAaTypy Ta a/IBOKATCbKY AibHICTb»!, BificyTHI
M0JIOXKEeHHS, BiMIOBIAHO A0 SIKUX aJiBOKAT MOXKe
06paTH CBOIO creliasizaiiio, gdka 6 Mana ¢ikcy-
BaTHUCA OpraHaMM aJiJBOKaTCbKOTO CaMOBpPAAY-
BaHHS, BijfloGpakaTHCsl B 0COBUCTOMY KabiHeTi
aJiBokaTa Tolo. lle HeogHOPa30BO 06roBoOpIOBa-
JIOCSl Ha CTOPIHKax HAyKOBUX Mpalb Ta y nyo6Ji-
Kalliix YKpalHCbKUX aJiBOKATiB. 3 04HOTO OOKy,
KOXKeH aJBOKAT 3aJIeXKHO BiJ| »KUTTEBUX 06CTa-
BUH, BJIaCHOro mpodeciiHOro J0CBiJy, Nepeko-
HaHb OOMpaE MeBHY creljiaiizalilo abo HaBiTb
Jlekinbka. ['oy10BHe, 11106 BUCTa4asIo yacy Ha J06-
pOCOBiCHe BUKOHAHHS 000B’sI3KiB Ta YMOB JJ0r0-
BOpY IIPO HalaHHSA NIPaBOBOI JONIOMOTH. 3 IHILIOI0
60Ky, MOXJIMBe BUHUKHEHHS mnpodeciiiHol Mic-
Tudikanii (KoM caMi aIBOKaTH 3aMiCTb MPOCTHX
eDeKTUBHUX NUIAXIB pillleHb y crnpaBi po3poob-
JISIOTb CKJIAJIHI KoHiryparii), pyTunisarii agiBo-
KaTCbKOI JifIJIbHOCTI, KOJIM € HallpallbOBaHi aj-
roput™Mu i (XotuHcbka-Hop, 2019, c. 93. lle
HeOJMiHHO NMpPU3BOAUTDL 0 NnpodeciiiHoro BUro-
paHHS, 3HUKHEHHS TBOPYOro MiAX0AY [0 KOXHOI
CIIpaBY, MOHOTOHHOCTI B po60Ti. Ha Hamy ayMKy,
BUpilleHHs LbOr0 NUTAaHHS NOTpPebye Yacy, Ocki-
JIbKM 3aKOHOJaB4ye 3aKpillJIeHHA creliasizanii
a/IBOKATCHKOI JiAJIbHOCTI MOXe «3aperyJoBaTh»
11, CTBOPIOIOYH HEraTUBHI HACJiIKHU.

BHUCHOBKM. IligBoasa4un nifcymkwy, caif 3a-
3HA4YUTH, 10 GAKTOPOM, SIKUH 00’€/HYE BCixX 3a-
XUCHUKIB JIiTEH, € 30poBa NoBara /jo AiTel — Ma-
JIOJIITHIX Ta NOBHOJIITHIX. KoXeH i3 HUX noTpebye
0C006/1MBO1 yBaru 3 60Ky JOPOCIUX. Y XKUTTI KOX-
HOI JUTHHU TPaIJAITbCA BUNALKH, KOJU AJ
Hel BaXXJIMBO BiJICTOSITH CBOHK IO3UILiI0, JOHECTH
CBOIO YMKY J0 J0pOcC/auX, o ii oTouyoTs. Cyc-
NiJIbCTBO 3/1€6iJIbIIOT0 He PO3IrJsifae AiTed sk
TaKuX 0Ci6, 110 MalTh NEeBHi MpaBa HapiBHI Ao-
pociuMu. AKI0 AyMKY JUTHHU He 4YIOTb 6aThb-

KM, Ha JOTOMOTy NpUXOAATh iHW ocobH, 10
3JiHCHIOIOTL aJiBoKaliio. TyT HeoOXiJHO 4YiTKO
PO3YMITH, 10 € IHCTUTYT aZBOKaTypH K CaMOB-
PAAHUI opraH, WO 3AiMCHIOE 3aXUCT NpaB JUTH-
HY, Ta iHIIi 0cO6H, SIKi yTBOPIOIOTh NEBHY CHisb-
HOTY, 1110 JJOHOCUTDb AYMKY JUTHUHU 0 IHIIUX, T
34iHACHIOIOTb a/BOKaLlil0 JUTUHU — MpPeACTaBHU-
KU COIiaJIbHUX CIY0, OMIKHK Ta MiKJyBaHHS, MO-
JliLig, IpaBO3axUCHI opradizauyii. B upomy nepe-
JiKy Moxe OyTH i aZBoKaT - ocoba, IO Mae
BiZiNOBiAHUYM TPaBOBUH CTATYC.

AZBOKaT JUTHMHU HaAAa€ NpPaBOBY JOINOMOTY
JITAM y 3BUYalHUX Ta NPUHOMHUX CIM'AX i3 MH-
TaHb CiIMEHHOr0 NpaBa, JiTAM, Ki 3HAXOAATbCA Y
KOHQJIIKTI Ta KOHTAKTi i3 3aKOHOM, MPOXOJATh
yepe3 6yAb-sKy CyJl0By cucteMy. BiH Hazae He-
06ximHi KoHCyJsIbTaLll JopocauM, 1ME6 3a6e3ne-
YUTH BUCOKY AKICTb XKUTTHA AUTUHHU Ta HAWKpaLli
il inTepecu. HalrosioBHiLIOKO JIOJUHOKO AJS afi-
BOKaTa AUTHUHHU € JuTuHA. Pinocodis agBokaTa
JUTHHU TOJISATAaE B TOMY, W06 rapaHTyBaTH, 110
0aTbKH, OMKYHU 6YAb-IKOI AUTHUHHU OTPUMAIOTh
HaJIeXXHI iHCTpYyMeHTH, HeobXiiHi JiJisT BUXOBaH-
HA Li€l IUTHUHY, FTapaHTYO4YHU 3a0BiJIbHE XKUTTH.

YuHHe 3aKOHOJABCTBO y cdepi 3axUcTy npaB
JUTUHU B YKpaiHi CbOTOJHIi He MICTUTb BU3Ha-
YEeHHSI MOHATTA «aJBOKAT AUTHHU» Ta BIiJIOBIiJ-
HHX BHMOT JI0 TaKoi cleliaJjizaiii. lle Moxe mosic-
HIOBaTUCA TUM, L0 yKpaiHCbKe 3aKOHOJABCTBO,
110 peryJire CycniibHi BiJJTHOCHHU 3a y4acTIo Ju-
THUHY, € CKJIaJ0BOIO IIUPIIOrO MOHATTS «AUTAYE
MPaBOY, 1[0 BKJIIOYAE B cebe He JIMIIe 3aKOHO/IaB-
CTBO, a ¥ neBHi npoueaypy (YCUHOBJIEHHS, OMIKY
TOLIO0) Ta MyJAbTUAUCLUIIIHADHUHN cka1af, daxiB-
LiB i MPOCTO JIIOAEH, L0 3aXUIIAITh AUTHHY Ta il
npasa.

3acayroBye Ha yBary nosunisa BIIIA HAAY Ta
aJIBOKATIB, 110 B YKpalHi € Taka cnenjiasisarlis, 1K
«aIBOKAT JAUTHUHU». KOXXHOrO pOKY a/IBOKaTH
06HpaloTh CHpPaBH y LIbOMY HaNpsaMi, MiZiBUILIYOTh
cBo10 KBasidikalito, GopMy0Th peECTp a/IBOKATIB
JUTHHY Ta BiJIIIOBIIHY CyZOBY IPAaKTHUKY.

CITUCOK BIBJIIOTPA®IYHUX IIOCUJIAHD

1. biprokoBa A. M. AnBokaTypa YKpaiHy B yMoBax TIJio6asi3anii : MoHorpadis. KuiB : [I[paBoBa €HICTS ;

Asnepta, 2018.423 c.

2. BacuniB C., Yab6aH fl. YyacTh aZiBoKaTa y CIpaBax MO0 BUSHAYeHHS MiCIl TPOXKUBAHHSA JiTeHd Ta
ydacTi 6aTbKiB y iX BUXOBaHHI. Bicnuk HayionaswbHozo yHisepcumemy «/Ivgiecbka noaimexHika». Cepis: Opu-
duuni Hayku. 2021. N2 4 (32). C. 81-88. DOL: https://doi.org/10.23939/law2021.32.081.

3. Taitayk C. I. Cnenjanisanis ajBokaTa sIK rapaHTisi KOMIIETEHTHOCTI // AIBoKaTypa YKpaiHu: cyyac-
HUW CTaH Ta MEpPCNeKTHUBU PO3BUTKY : Marepiasu Il MixHap. Hayk.-mpakT. koH®. (M. XapkiB, 17 rpyz.
2020 p.) / peaxoJ.: T. b. Bisbuuk (roJsioBa) Ta iH. XapkiB : [IpaBo, 2020. C. 286-288.

4. Tapo I', Ba6imieHa M. «AfBokaTy AUTUHU» 6yTH B YKpaiHi! // HanioHanbHa acouianis afgBokaTiB

Ykpaiuu

: cauT. 22.04.2019. URL: https://unba.org.ua/publications/4291-advokatu-ditini-buti-v-ukraini.

1 TIpo aZiBOKaTypy Ta aJiBOKATCbKY AislJIbHICTD : 3aKoH Ykpainu Big 05.07.2012 Ne 5076-VI // B/l «3a-
KOHOZaBCTBO Ykpainu» / BP Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/5076-17 (ngaTa 3Bep-

HeHHs1: 13.01.2023).



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

html?fbclid=IwAROt7URGHsu2yTsq67exg9NxW78lmkclXq2DHYtlc36CrrRQyonlYjc1qAg (maTta 3BepHEHHS:
13.01.2023).

5. I'petuenko JI. [Ipo6yieMH MPaBOBOrO 3aXHCTy Ta MPUTATHEHHS [0 BiANOBiZaJbHOCTI yYacCHUKIB
OCBITHBOTO Tpoliecy B cutyanii kibep6ynainry // Higher School of Advocacy : caiit. 21.04.2022. URL:
https://www.hsa.org.ua/lectors/gretchenko-larysa/articles/problemy-pravovogo-zahystu-ta-
prytyagnennya-do-vidpovidalnosti-uchasnykiv-osvitnogo-protsesu-v-sytuatsiyi-kiberbulingu (zata 3Bep-
HenHs: 13.01.2023).

6. IBanunpbkuit C. 0. TeopeTuuHi OCHOBU opraHisauii afjBoKkaTypy B YKpaiHi: IPUHIUIU Ta CUCTEMA :
moHorpadis. Kuis : InTepcepsic, 2017. 800 c.

7. HaropHiok-Zlanuitok O. A. BifHOBHe mpaBoCyAAd fIK CKJIaJ0Ba 0BeHa/lbHOI NpeBeHLii. FOpuduyHa
Hayka. 2020.Ne 5 (107). C. 127-138. DOI: https://doi.org/10.32844 /2222-5374-2020-107-5-2.16.

8. Haiikpauii iHTepecu AUTHHU Y UMBIIBHOMY NPOBAPKeHHi (cepis MeTOAMYHUX peKoMeHJalii «Af-
BoKaT JUTUHW») / I'. 0. T'apo, 0. M. CnekTop, C. JI. CaBuiipka Ta iH. XapkiB : @akTop, 2020. 96 c.

9. Peiapsronckui I'. [l., CaBuHckas T. M. [leTckoe npaBo. JleHunrpan : ['oc. yae6Ho-mie. u3a-so, 1932.
332c.

10. CaBuupbka C. Y4yacTb OpraHiB OMiKM Ta MiKJyBaHHSA y 3aXUCTi IpaB Ta 3aKOHHUX iHTEpeCiB JUTHUHHU.
IlionpuemHuymeo, 2ocnodapcmso i npaso. 2015. Ne 7. C. 19-23.

11. Cerepa 0. ABOKaT AUTHHU — IPABO3aXUCHUK, IIcUxoJIoT, Apyr // HanionanbHuii TesenpoekT HoBi
naigepu : cadt. 2019. URL: https://novilidery.com/sites/default/files/leader_programs/CEI'E/IA%?20-
%20A/IBOKAT%20JUTHUHN%20%20npoexTt%20HOBI%20/IUJEPU.pdf (raTa 3BepHenns: 13.01.2023).

12. XoruHcbKka-Hop O. Crienjastizanis sk nepcnekTuBa po3BUTKY aJlBOKaTypHy YKpaiHu. [Ipaso Ykpainu.
2019. Ne 12. C. 84-96. DOI: https://doi.org/10.33498/louu-2019-12-084.

13. Bracken L. Child Law in Ireland. Dublin : Clarus Press, 2018. 253 p.

14. Sililo-Tshishonga N. C. What is ‘a child advocate’? // South African History Online : caiT. 1990. URL:
https://www.sahistory.org.za/sites/default/files/archive-files/BS]Jan90.0036.4843.032.003.Jan1990.9.pdf
(maTta 3BepHeHHs: 13.01.2023).

15. Wrigh A. C, Jaffe K. ]. Six Steps to Successful Child Advocacy: Changing the World for Children. New
York : Sage Publications, 2014. 186 p. DOI: https://doi.org/10.4135/9781483387888.

Hadiliwna do pedakyii: 17.01.2023
IIputinama do ony6aikyeamus: 10.02.2023

REFERENCES

1. Biriukova, A. M. (2018). Advocacy of Ukraine in the context of globalization. Legal unity; Alerta.

2. Bracken, L. (2018). Child Law in Ireland. Clarus Press.

3. Haiduk, S. I. (2020, December 17). Specialization of a lawyer as a guarantee of competence [Confer-
ence presentation abstract]. International Scientific and Practical Conference “Bar of Ukraine: current state
and prospects for development”, Kharkiv, Ukraine.

4. Haro, H., & Babishena, M. (2019). “Child’s Advocate” to be in Ukraine! National Association of Lawyers
of Ukraine. https://unba.org.ua/publications/4291-advokatu-ditini-buti-v-ukraini.html?fbclid=
IwAROt7URGHsu2yTsq67exg9NxW78lmkclXq2DHYtlc36CrrRQyonlYjc1gAg.

5. Haro, H,, Spektor, O., Savytska, S. et al. (2020). The best interests of the child in civil proceedings (a se-
ries of methodological recommendations “Child’s lawyer”). Factor.

6. Hretchenko, L. (2022, April 21). Problems of legal protection and prosecution of participants in the ed-
ucational process in the situation of cyberbullying. Higher School of Advocacy. https://www.hsa.org.ua/
lectors/gretchenko-larysa/articles/problemy-pravovogo-zahystu-ta-prytyagnennya-do-vidpovidalnosti-
uchasnykiv-osvitnogo-protsesu-v-sytuatsiyi-kiberbulingu.

7. Ivanytskyi, S. 0. (2017). Theoretical foundations of the advocacy organization in Ukraine: principles
and system. Interservice.

8. Khotynska-Nor, O. (2019). Specialization as a development opportunity of the bar in Ukraine. Law of
Ukraine, 12, 84-96. https://doi.org/10.33498/louu-2019-12-084.

9. Nagornyuk-Danilyuk, 0. (2020). Restorative justice as a component juvenile prevention. Juridical Sci-
ence, 5(107), 127-138. https://doi.org/10.32844/2222-5374-2020-107-5-2.16.

10. Ryndzyunskii, G. D., & Savinskaya, T. M. (1932). Children’s law. State Educational and Pedagogical
Publishing House.

11. Savytska, S. (2015). Participation of guardianship and care authorities in protecting the rights and
legitimate interests of the child. Entrepreneurship, Economy and Law, 7, 19-23.

12. Seheda, Yu. (2019). A child’s lawyer is a human rights defender, a psychologist, a friend. National TV
project New Leaders. https://novilidery.com/sites/default/files/leader_programs/CEI'E/IA%20-%
20A/IBOKAT%20ANTUHN%20%20npoekT%20HOBI%20/JIUAEPU.pdf.

74



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

13. Sililo-Tshishonga, N. C. (1990). What is ‘a child advocate”? South African History Online.
https://www.sahistory.org.za/sites/default/files/archive-files /BS]Jan90.0036.4843.032.003.Jan1990.9.pdf.

14. Vasyliv, S, & Chaban, Ya. (2021). Lawyer’s participation in cases of determination of children’s resi-
dence and participation of parents in their upbringing. Bulletin of Lviv Polytechnic National University. Series:
Legal Sciences, 4(32), 81-88. https://doi.org/10.23939 /law2021.32.081.

15. Wrigh, A. C,, & Jaffe, K. ]. (2014). Six Steps to Successful Child Advocacy: Changing the World for Chil-
dren. Sage Publications. https://doi.org/10.4135/9781483387888.

Received the editorial office: 17 January 2023
Accepted for publication: 10 February 2023

EJIEHA TEHHAJIMEBHA IOIIKEBHUY,

KaHdudam wpudu4eckux Hayk, doyeHm,

Xapvkosckuil HAYUOHAILHBIT YHUBEpCcUMem 8HYMpeHHUX ded,
Kagedpa meopuu u ucmopuu zocydapcmesa u npasa;

ORCID: https://orcid.org/0000-0003-0024-6070,

e-mail: el.iushkevich@gmail.com

AJIBOKAT PEGEHKA B YKPAUHE

HccnenoBaHbl MO3UIUU YYEHbBIX, aIBOKATOB M0 ONpe/ie/IeHUI0 MIOHATHUS «aiBOKAT pebeHKa.
HecMoTps Ha To, UTo B YKpauHe yKe IIOYTH TPU rojia oCylLiecTBAsAeTcs cepTudUKaLus aABo-
KaTOB pebGeHKa, BEJETCS COOTBETCTBYIOLUIUN PeecTp, Ha CEroHSIIHUHN JIeHb YKPAUHCKOE 3a-
KOHOJIaTeJIbCTBO He perjaMeHTUPYeT MOHSTHE «aJIBOKAT pebeHKa», He COAEPKUT TpeboBa-
HUS K TakoM crneuuaausayuu. [[poaHasnsvpoBaHbl BO3MOXKHOCTH, KOTOpbIE NPEAOCTaBJISET
Briciias mkosia agBokaTypbl HaljmoHa/ibHOM accolMaliy aZiBOKaTOB YKpPaWHbI [Jid HoJay4e-
HUS CHelUaIu3alii «aJBOKAT pebeHKa». PacCMOTpeH OMBIT JPYTrUX CTPaH IO UCIOJIb30Ba-
HUIO Ha NMpaKTHKe MOHSATUH «aJIBOKAT peGeHKa B CEMEeMHBIX CyJlax», «aJiBOKaLus AeTeil» U
yCTaHOBJIEHbI TPEOOBAHUSA K a/JBOKATy peGeHKa.

Karuesnle caosa: adsokam peberka, adeokam, demckoe npaso, pebeHoK, demckuil adeokam,
npaea pebeHKa, HecogepuweHHO IeMHUe.

OLENA GENNADIIVNA YUSHKEVYCH,
Candidate in Law, Associate Professor,

Kharkiv National University of Internal Affairs,
Department of Theory and History of State and Law;
ORCID: https://orcid.org/0000-0003-0024-6070,
e-mail: el.iushkevich@gmail.com

CHILD’S LAWYER IN UKRAINE

It has been analyzed the opinions of scholars and lawyers on the definition of the concept of “a
child’s lawyer”. The author’s definition on the concept of “child’s lawyer” has been formulated,
which should be understood as a person who carries out legal activities on the grounds and in
accordance with the procedure provided for by law, and which consists in the independent
professional activity of a lawyer in the field of defense, representation and provision of other
types of legal assistance to a person under 18 years of age (majority). Taking into account the
levels of specialization in the bar, it has been established that the specialization “child’s lawyer”
can be both at the corporate level (creation of a structural unit in the system of bar self-
government bodies responsible for the protection of children’s rights) and at the professional
level (the law provides for the practice of the legal profession individually, through a law firm
and a law association, which are also engaged in the protection of children's rights). It has been
proved that the branch differentiation of law, based on the theory of differentiation of legal re-
lations, is generally accepted for the specialization of Ukrainian lawyers. It has been proposed
to distinguish a child as an individual to whom a child’s lawyer provides legal aid, i.e., as a type
of a lawyer’s client. It has been noted that Ukrainian legislation operates with special concepts
such as “ensuring the best interests of the child”, “child abuse”, “child in difficult life circum-
stances”, “child in need of additional protection”, “contact with the child”, which are inherent
only in cases involving a child.

It has been analyzed the opportunities provided by the Higher School of Advocacy of the Na-
tional Bar Association of Ukraine for obtaining the specialization of a child lawyer. In order to
develop the idea and unite the relevant lawyer community “child lawyer”, lawyers are being
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certified, a register of child lawyers is being maintained, and specialists are constantly deepen-
ing their thematic specialization and providing information and support.

It has been analyzed the experience of other countries regarding the use in practice of the con-
cepts of “child’s lawyer” in family courts, “child protection advocacy” and established the re-
quirements for a child’s lawyer.

Key words: lawyer, advocacy, children’s law, child, child’s lawyer, children’s rights, minors.
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COMMUNITY OUTREACH PROGRAMMEME AS AN INTEGRAL PART
OF CLINICAL LEGAL EDUCATION: A SOCIO-LEGAL STUDY

This study explores the integration of community outreach programmes in clinical legal
education from a socio-legal perspective. Using Doctrinal research methods, the study examines
the impact of community outreach programmes on students’ legal education, and the benefits to
the communities served. Results indicate that the programmes enhance students’ legal skills,
promote social justice, and foster community engagement. Additionally, the programmes provide
communities with much-needed legal services and promote access to justice. The study
concludes that community outreach programmes should be an integral part of clinical legal
education to promote socially responsible legal education and advance social justice.

Key words: clinical legal education, legal education reform, community outreach, education, ac-

cess to justice, legal-aid, legal awareness.

Original article

INTRODUCTION. Unity doesn’t imply simi-
larity. It signifies “unity of purpose”, which is the
basis of the Community Outreach initiative.

Legal education is the instrument for protect-
ing the rule of law, the fundamental precept upon
which the political and legal framework of con-
temporary countries is based. Law schooling has
evolved into a specialized field that controls the
crucial and potent task of policing arbitrary be-
haviour in society. It has undergone constant ad-
justments to keep up with the evolving under-
standing of the socio-legal philosophy and the
makeup of the legal institutions (Banshtu, 2018).

For example, the goal of any community out-
reach programme is to bring people together and
educate them. Any community outreach pro-
gramme, in particular, has as its goal: the well-
being of society as a whole. It empowers people to
be self-sufficient and improves their lives by rais-
ing awareness.

Depending on the focus of their message and
the audience they aim to reach, social workers
employ a variety of tactics to create an effective
outreach campaign. In all circumstances, it begins
with selecting a clear objective and putting in the
effort to achieve it.

At every age, learned men in the legal profes-
sion have served as bulwarks against the arbi-
trary and unreasonable behaviour of those in po-
sitions of authority in our polities (Nirmal, 2018).
Lawyers have always played a key role in advanc-
ing the essential values of “the rule of law”, “con-
stitutionalism”, and “democracy”, both in India

© Ghanghash S., 2023

and Internationally. Over time, it became clear
that if the bar's quality continues to decline, the
fundamentals of the rule of law may be compro-
mised, necessitating an improvement in the
standard of legal education (Setsuo, Kay-Wah,
[lhyung, 2008).

Law students can learn about professional
tasks and obligations in a variety of ways. Still,
they cannot truly comprehend and internalize
professional identity without actively taking
those obligations and reflecting on their experi-
ence (Tokarz et al., 2013). Some academics claim
that while law schools teach students how to
think critically, they do not effectively prepare
them for the practice of law or inculcate in them a
sense of professional responsibility and civic duty
(Sarker, 2015). The authors use the terms “curi-
ous error in orientation”, “educational anomaly”,
or “complete failure” to describe this shortcoming
of conventional legal education!. These terms all
denote the fact that legal education has, for a long
time, lagged behind sister professional schools in
terms of preparing its graduates.

L “The Role of lawyers in India ‘s freedom
struggle”. URL: http://www.ukessays.com/essays/
law/role-of-lawyers-in-indiasfreedom-struggle.php
(Accessed 10 February 2023). Even in independent
India, lawyers have formed the single largest group
in prominent political, social and national groups.
See generally, TV Mahalingam and Shantanu Nandan
Sharma, “Anna Effect: Why Lawyers Have a Party in
Politics”, Economic Times, March 4, 2022.
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In order to address these deficiencies, Clini-
cal Legal Education (CLE) was created. Modern
clinics have probably brought about the most re-
markable change in legal education over the past
forty years in western law schools. Clinics are the
teaching setting where the cognitive, skills and
civic dimensions are allegedly iteratively and
comprehensively integrated (Moliterno, 1996).
Here, students learn and apply legal skills and
confront the ethical dilemmas of working directly
with clients to identify and resolve their legal is-
sues. Law students who spend three years in law
school will then spend 30 to 50 years in practice
or other professional sectors, making CLE neces-
sary (Lasky, Prasad, 2011).

Suppose law schools teach their students
strategies of learning from experience. In that
case, i.e., they incorporate clinical methodology
into their curriculum, the learning of these 30 or
50 years can be a moderated and structured
learning process rather than a hit-or-miss learn-
ing experience in the school of hard knocks
(Moliterno, 1996).

A move from the conventional perspective in
the legal field has shifted attention to professional
medical education and their idea of giving stu-
dents a practical orientation through clinical ef-
forts. The Clinical Legal Education (CLE) regime
acknowledges the need for legal educators to con-
tinually collaborate with experts from other fields
to broaden the scope of legal knowledge. The goal
of this practice is to help law students develop
their attitudes, perceptions, abilities, and goals.
Technically speaking, it means that pupils are ed-
ucated about the real-world effects of law on so-
ciety through a variety of mechanisms. The name
“clinical” comes from medical school clinics,
which are a common way for medical students to
learn how to apply their theoretical knowledge in
practice (Spiegel, 1987)

In its simplest form, CLE encourages the de-
velopment of professional skills and involvement
of law schools in social justice. One idea of CLE is
getting clinic students involved in some social
justice action, like a legal aid clinic, to engage
them in experiential learning. This is a departure
from doctrinal legal education, in which the legal
theory precedes academic knowledge of the legal
procedure. As James Moliterno (1996) notes, law
schools, not law schools, were the places where
legal education was taught.

The research aims to determine the extent to
which the rapidly expanding CLE movement, par-
ticularly noteworthy for diverse and justice-
starved countries like ours, may benefit India’s
constantly changing legal profession. Will it have
the ability to influence the way the legal profes-
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sion views how legal services are provided to the
public? It would entail a study of the evolving dy-
namics of legal education and the legal profession,
as well as how society’s expectations of these two
are steadily rising (Noone, Dickson, 2001).

The recent shift toward clinical instruction
has been greeted with considerable scepticism,
much like all the other substantial shifts in legal
education that have come before it. Although
many obstacles have been removed, many still
exist. This shift has not been simple, and it is still
far from complete. Both of these scenarios will be
evaluated, and the currently used clinical metrics
will be examined, as concerns may be made over
the applicability of foreign methods in India
(Banshtu, 2018)- We will talk about the difficulties
that a law student and a law teacher confront and
how clinical legal education might aid in overcom-
ing them. The skills and social justice approach
regarded as the distinguishing features of CLE in
developing nations like India are discussed by
researchers as being essential.

PURPOSE AND OBJECTIVE OF RESEARCH.
The purpose of this research is to examine the
role of community outreach programmes as an
integral part of clinical legal education and to as-
sess their impact on access to justice and legal
services. The specific objectives of the research
are:

1) to analyze the current state of clinical le-
gal education and its integration with community
outreach programmes;

2) to identify the challenges and barriers to
the implementation and sustainability of commu-
nity outreach programmes within the context of
clinical legal education;

3) to make recommendations for the im-
provement and expansion of community outreach
programmes as a component of clinical legal edu-
cation;

4) to contribute to the larger body of socio-
legal research on the intersection of law, justice,
and society.

Hypothesis. The integration of community
outreach programmes as a component of clinical
legal education will result in increased access to
justice and legal services for marginalized com-
munities, leading to greater community empow-
erment and improved social justice outcomes.

METHODOLOGY. This study has adopted a
descriptive research approach, including qualita-
tive methods, bibliographic resources and the
dialectical method. The main objective of the
study is to gain a comprehensive understanding
of the current legal framework that supports clin-
ical legal education and community outreach pro-
grammes in India, and to explore the effectiveness
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of these programmes in increasing access to jus-
tice for marginalized communities.

For data collection, it has been relied upon
bibliographic resources, including legal docu-
ments, academic literature, and reports on clinical
legal education and community outreach pro-
grammes in India. It has been also used the dialec-
tical method to analyse and synthesize these re-
sources, drawing out the connections and
contradictions between different perspectives
and sources of information. In addition, qualita-
tive methods have been used to collect detailed
information about the experiences of law stu-
dents, legal aid providers and members of mar-
ginalised communities who have participated in
these programmes.

RESULTS AND DISCUSSION

History of clinical legal education

Understanding the concept of CLE necessi-
tates looking deeper into the circumstances that
led to its conception and development. The histo-
ry of clinical legal education must be viewed from
a western perspective because the concept of the
rule of law and the legal profession originated in
the west (Ogilvy, Seibel, 2007). There is more rea-
son for the western perspective because almost
all of India’s social, political, economic, and scien-
tific advancements have their origins in other
countries. In the west, formal legal education has
existed for at least four centuries and is signifi-
cantly older than in India (Bartoli, 2016).

Initially, it was piecemeal and mostly com-
prised of practical court or apprentice training.
However, over time, courses have been created
for it, and the study of law has gained a place in
university education. The idea of CLE in higher
education is relatively new and first gained popu-
larity in the early 20th century. The casebook ap-
proach became a well-liked method of getting
ready for a legal career in the late 1890s. Shortly
after, law students at various law schools started
voluntary, non-credit “legal dispensaries” or “le-
gal assistance bureaus”, which marked the start of
the first wave of CLE in the US. The need for prac-
tical instruction was first made in the early nine-
teenth century by members of the legal fraternity
such as Dean W.R. Vance, Hampton Carson, and
Harold Fiske.

The clinical movement in the United States
started to pick up steam around the 1960s, not by
accident. Almost all of the early clinical pro-
grammes in the United States were based in legal
aid offices, as CLEs were introduced at a time
when national funding for legal services for the
poor was increasing. Several forces came together
to create the modern clinical movement as a di-
rect or covert response to long-standing criti-
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cisms of legal education. Law students were eager
to participate in the social conflicts raging outside
the classroom since the 1960s-era ferment was
still very much present in the legal profession
(Ogilvy, 2009).

Students desired increased relevance in their
studies and an active role for universities in pub-
lic affairs because the times were progressive and
education, in general, was advancing. A federally
sponsored legal services programme was devel-
oped in response to the need to include social jus-
tice and poverty law programmes in the law
school curriculum (Spiegel, 1987).

Clinics strengthened and grew their presence
in the academy during the second wave of CLE,
which lasted from the 1960s until the late 1990s.
A supporter of clinical experiences in law school
noticed the need for relevance in legal education
and the desire of a sizable portion of law students
to aid in making the lawsuit the needs of the un-
derprivileged in 1965. This mentality, which had
existed since the first volunteer “legal aid dispen-
saries” run by law students, developed in the
1960s and 1970s, when clinical programmes were
developed to help low-income clients with a varie-
ty of legal issues. In developing nations like India,
the primary argument for CLE is its capacity to in-
troduce students to numerous facets of the field of
social justice. Clinics work with other populations,
other advocacy groups, and movements and pro-
gressively integrate themselves into ongoing cam-
paigns for social justice across a range of issues.
This is in line with the purpose of CLE, which is to
expose law students to underrepresented groups
so they can learn about the needs and require-
ments of persons whose circumstances may be
substantially different from those with whom they
could interact in a more conventional law practice
(Gullapalli, Paltrowitz, 2012).

Clinical and academic changes in legal education

According to the study, changing the ideology
of legal education is the main motivation behind
integrating practicality. Because there is no
agreement on what should be taught and how, it
may be exceedingly challenging to put this fun-
damental principle into practise even if it is un-
derstood and accepted. Even though CLE does not
specifically call for curriculum changes, and the
majority of colleges are content with having add-
ed one or two practical courses to demonstrate
CLE compliance as per the Bar Council mandate, it
is still undeniable that CLE principles cannot be
implemented in their entirety without a two-
pronged approach (Spiegel, 1987).

First, the actual courses that are being taught
must be changed; a major overhaul of both the
titles and numbers of courses is long overdue.



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

Second, the approach and means by which these
courses are delivered need to be totally revised.
According to the researcher, thirty substantial
courses are currently taught in a standard five-
year LLB. programme in India, while fifty are
taught throughout a three-year programme
(Grossman, 1974).

The effective incidence of legal education
should cover this complete sequence during the
course duration; the current system simply
makes the student aware of the few steps that are
positioned at the end of this sequence, namely
higher court pronouncements and stare decisis.
In this approach, even if the law student applies
his general mental faculties to grasp the essence
of the legal matter, he will not be able to develop
his mental abilities to see the wider picture, im-
prove his possibilities, and contribute to law re-
form and systemic changes in the formal legal
system.

Thus, it is obvious that the current legal cur-
riculum covers only, perhaps, 10 % of the overall
picture. This only means that subjects and cours-
es should be recreated and rearranged in such a
way that the law student can gain a comprehen-
sive understanding of legal structures. This does
not indicate that the curriculum must be in-
creased ten times. But this is much easier said
than done! (Bruce, Prasad, 2011).

The conventional consensus is that law stu-
dents do not require much instruction in moral
principles; yet, the CLE system acknowledges that
moral principles are the foundation of conviction,
discretion, and balance, all of which are crucial
characteristics of the legal profession. Role as-
sumption and context are predicated on the idea
that the skills taught in clinics differ from those in
other courses (Carpenter, 2012).

The personality and values of the client and
the lawyer, as well as how those values impact the
client's claims, determine how well a lawyer is
able to interview, prepare, counsel, write, exam-
ine witnesses, solve difficulties, and represent a
client. The ideals that guide and support these
talents must also be taught together with the law-
yering sKills. It also depends on the traits of other
parties that either disagree with the client or have
a stake in their success.

Finally, it depends on the court in which the
claim will be filed. Clinical education's fundamen-
tal ideas include playing the part of a lawyer and
carrying out these duties in the setting of actual
cases and initiatives. They are also necessary for
transformative learning and professional devel-
opment. Lawyers’ and clinical teachers’ knowledge
of the mechanics of legal abilities may not be
enough to maximise their clients' interests if they
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are unaware of how institutional character and
human attributes affect the pursuit of the client's
claims and interests. Understanding the values
that clients, attorneys, and other individuals bring
to legal representation is necessary in order to
learn how to teach and supervise those abilities in
the context of human interaction.

It is now widely acknowledged that clinical
education has always been a values-based experi-
ential teaching strategy. The idea that new law-
yers can be educated apart from the clients they
represent is rejected by contemporary clinical
educators, just like Jerome Frank did in the 1930s.

Concept of legal service community outreach
programmes

Community outreach Programmes are for
engaging the community differ widely. They are
frequently observed in groups with a religious,
social and activist, or health-related focus. Social
workers employ a variety of techniques to create
an effective outreach campaign, depending on the
message’s focus and the target audience they are
trying to reach. In every situation, the first step is
to decide on and strive toward a defined goal
(Moliterno, 1996).

In India, the idea of access to justice encom-
passes much more than just the availability of
legal counsel for court appearances. Its scope in-
cludes educating people about the law and help-
ing poor and marginalized people get legal aid so
they can exercise their rights and entitlements
under the welfare laws and government welfare
programmes. Outreach is a technique for interact-
ing with the public using various resources to car-
ry out the broader vision of access to justice.

India needs to adopt an extended vision in
particular due to factors including legal illiteracy,
geographical isolation, demographic variety, pov-
erty, and the complexity of the judicial system’s
procedural rules, among others. This expansive
eyesight is due to two additional factors. Since
courts are located in cities and towns, lawyers
and legal professionals are primarily concentrat-
ed there (Stone, 2008). Furthermore, not every
issue can be resolved through litigation. People
can get what they are entitled to under govern-
ment welfare laws and programmes with the
support of local-level interventions. The intended
advantages do not trickle down to the beneficiar-
ies without awareness of the laws and the ability
to protect their rights, especially in a welfare state
when the welfare laws are in place.

Legal outreach programmes of Legal Services
Authorities are divided into two categories:

1) legal awareness programmes;

2) legal advice and help for the right realiza-
tion.
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The Legal Services Authorities Act, 1987,
serves as the foundation for legal awareness pro-
grammes. However, NALSA later developed its
outreach strategy through the creation of Regula-
tions, Schemes, and Programmes to reach out to
people and offer them legal advice and support
for the actualization of their rights. The 2018
NALSA (Legal Services Clinics) Regulations in-
creased the breadth of outreach and made sup-
port available through these clinics. In addition to
connecting the needy and qualified with their
rights and entitlements under welfare laws and
government programmes, it assists persons with
legal concerns.

The operations of legal outreach services
have multiplied during the past several years,
concentrating increasingly on reaching out to in-
dividuals and assisting in the realization of their
rights. These initiatives are also carried out to
inform people about the availability of free legal
assistance. Legal outreach programmes give legal
aid institutions a platform to assess the popula-
tion’s unmet legal requirements, understand the
kind of legal issues people in different parts of the
district encounter, and then customize the legal
aid programmes to those needs. The Legal Ser-
vices Authorities’ extensive network, present in
every district, and a workforce of Panel Lawyers
and Paralegal Volunteers enable it to carry out
nationwide legal assistance. Thus, the broad vi-
sion of access to justice is intended by the legisla-
tive mandate as well as by NALSA plans and
Regulations 2011, and the outreach strategy is the
means by which this intention is put into practise.

Purpose of legal service outreach activities

Legal Services Outreach programme’s main
goal is to raise public awareness of the rights and
protections afforded to them by various laws.
Such awareness campaigns have been running for
a while now, increasing knowledge of the rights
under various assistance programmes run by the
federal and state governments. The goal is to
strengthen their capacities so that they are able to
apply the law to achieve their rights as well as
their knowledge of their rights and entitlements
(Grossman, 1974).

The importance of putting a strong emphasis
on legal literacy initiatives cannot be overstated,
especially in India, where 260 million people live
below the poverty line, and two-thirds of the
country's population of more than a billion de-
pend on agriculture (Singh, 2021)- One such effort
to empower economically and socially under-
privileged persons are the National Legal Literacy
Mission. To enhance the goals of such initiatives,
863 Clinics can be established, which will assist
students in gaining critical organization, research,
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public speaking, and translation skills. Campaigns
to promote legal literacy have the added benefit
of not requiring significant financial investment
or specialized knowledge.

The term “legal empowerment” is not used in
the Legal Services Authorities Act of 1987. It re-
fers to legal literacy and awareness. However,
suppose the functions detailed in section 4 of the
Act are read together with the Preamble to the
Legal Services Authority, which reflects the re-
moval of disabilities to access justice. In that case,
it follows logically that the goal of removing disa-
bilities cannot be achieved unless legal empow-
erment of people occurs. Empowerment helps
underprivileged groups gain more influence over
the factors that have an impact on their life, ac-
cording to a study done by the International Insti-
tutes for Environment and Development, which
has its headquarters in London. Therefore, a gen-
eral goal of legal awareness programmes is to
increase people’s capacities.

People are made aware of their obligations,
particularly the Fundamental Duties outlined in
Article 51 A of the Indian Constitution, through
legal awareness programmes. Legal Services Au-
thorities have expanded the scope of outreach
programmes to provide legal aid and assistance
to the public at the local level in accordance with
NALSA Regulations, Schemes, and Campaigns
(Sarker, 2015). During the aforementioned pro-
cess, individuals in need of legal assistance are
identified and given assistance to realise their
rights. Therefore, the goal of legal assistance pro-
grammes now goes much beyond simply raising
legal literacy.

Types of outreach activities in India

Clinic management in India is covered in this
research paper. According to the researcher, clin-
ics in India that focus on social justice issues are
the first and most significant group of clinics.
These clinics may handle a wide range of tasks,
from giving students one-on-one, direct legal as-
sistance to integrating real-world projects into
the law classroom. There are also clinics aimed at
improving the professional skills of law students.
In this section, numerous clinic kinds that can or
are already being operated in India are discussed,
first in terms of the clinics’ work areas and then in
terms of the educational institutions where they
are taught.

Legal aid

According to Rajnish Nirmal (2018), legal aid
is now recognized as a fundamental right in India,
and the provision of legal aid is crucial for social
justice. However, the contribution of legal educa-
tion institutes to the provision of legal assistance
has not been particularly positive, in part due to
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the absence of a clear definition of what legal ed-
ucation is meant to accomplish. To bridge the gap
between those in need of legal assistance and
qualified attorneys, it is necessary to employ the
services of students. Law schools can establish
legal assistance cells in collaboration with Legal
Services Authorities to offer legal assistance to
those in need. Students can play a crucial role in
these cells by providing paralegal services, pre-
paring affidavits, and assisting in the registration
of marriages, births, and deaths. Students can also
conduct surveys of localities and set up public
forums to help underprivileged communities to
voice their concerns. Clinical programmes can
offer direct legal services, including defending
clients in administrative processes and represent-
ing clients before quasi-judicial agencies (Gulla-
palli, Paltrowitz, 2012).

Educational Visit

Educational visits to different places can pro-
vide law students with valuable experiential
learning opportunities that enhance their under-
standing of the social and legal contexts in which
they will be practicing law. As Berman et al.
(2017) note, these visits can enable students to
observe legal and social issues first-hand, which
can help them to develop a deeper understanding
of the challenges faced by underserved communi-
ties. Additionally, these visits can expose students
to different cultural perspectives and increase
their cultural competence, which is an essential
skill for effective lawyering (Purnell, 2013). Final-
ly, educational visits can provide students with
opportunities to interact with community mem-
bers and stakeholders, which can help them to
build relationships and develop skills in commu-
nity engagement (Dzur, Hendrix, 2013).

Advocacy and awareness-raising campaigns

Advocacy and awareness-raising campaigns
are an important type of outreach activity in India
that aim to raise awareness about legal issues and
empower individuals to access justice. These
campaigns involve activities such as legal literacy
workshops, public interest litigation, and advoca-
cy for policy and legal reforms. According to a
study by Kapoor (2017), advocacy and aware-
ness-raising campaigns can help to create an ena-
bling environment for marginalized communities
to access justice, and they can contribute to the
development of a more responsive and accounta-
ble legal system.

Alternative dispute resolution mechanisms

Alternative dispute resolution mechanisms,
such as mediation and arbitration, are an im-
portant type of outreach activity in India that aim
to provide a more efficient and accessible means
of resolving disputes outside of the formal court
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system. These mechanisms can be particularly
beneficial for underserved communities that may
face barriers to accessing the formal legal system.
According to a report by the National Law School
of India University (2017)%, alternative dispute
resolution mechanisms have been successfully
used in India to resolve disputes in a timely and
cost-effective manner, and they can provide a
more personalized and effective approach to dis-
pute resolution.

Community-based legal education

Community-based legal education is an im-
portant type of outreach activity in India that
aims to provide legal education and awareness to
underserved communities. This type of outreach
activity can involve activities such as legal clinics,
legal awareness camps, and community-based
paralegal training programmes. According to a
study by Singh and Kumar (2017), community-
based legal education can help to promote legal
literacy and awareness among marginalized
communities, and it can empower them to assert
their legal rights and access justice.

NGOs

The collaboration between Clinical Legal Ed-
ucation (CLE) programmes and Non-Govern-
mental Organizations (NGOs) is mutually benefi-
cial, as both share similar goals in promoting
democracy, liberalism, and anti-poverty initia-
tives. This collaboration allows NGOs to expand
their reach to communities and provide better
services, while law schools benefit from increased
opportunities for their students to receive practi-
cal training and internships at the NGOs. NGOs
also provide continuity and trust with target pop-
ulations, such as peasants, and offer ongoing sup-
port to communities, even when students are un-
available. Collaborations between clinics and
NGOs enable students to engage in community
service or empowerment initiatives, including
legal education, awareness-raising, forming
community organizations, and supporting liveli-
hood activities. Such initiatives become more
practical and successful when done in conjunction
with NGOs, which offer logistical, tactical, and
administrative support. Law students also gain an
activist mind-set by participating in collaborative
clinics with NGOs, which helps keep them socially
conscious for a long time. This could involve par-
ticipation in various actions, including media advo-
cacy, protests, public hearings, and street theatre

1 National Law School of India University
(2017). Alternative Dispute Resolution Mechanisms
in India: An Overview. URL: https://www.nls.ac.in/
wp-content/uploads/2019/03/ADR-Report-
FINAL.pdf (Accessed 10 February 2023).



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

(Gullapalli, Paltrowitz, 2012; Lasky, Prasad, 2011;
Stone, 1971).

Community outreach programme and India

In India, the Bar Council of India Rules man-
date require law schools to provide students with
the opportunity to participate in pro bono activi-
ties that serve low-income individuals and
groups?. Additionally, the Bar Council of India en-
courages law schools to provide practical training
to law students through clinical legal education
programmes, including legal aid clinics that pro-
vide legal services to marginalized communitiesZ.

Studies have shown that clinical legal educa-
tion can help law students develop practical skills
and knowledge necessary to serve marginalized
communities in India (Das, 2017; Singh, 2016).
This is particularly important given the significant
legal needs of India's marginalized communities,
including access to justice, legal representation,
and protection of their legal rights (Bhat, Patel,
2016; Jha, 2018).

Community outreach programmes can fur-
ther enhance the effectiveness of clinical legal
education in India. Dutta (2019) argues that
community outreach programmes can provide
law students with practical experience in serving
marginalized communities and help them develop
a deeper understanding of the legal and social
issues affecting these communities. Similarly, Up-
pal (2018) emphasizes the importance of com-
munity outreach programmes in promoting ac-
cess to justice for marginalized communities in
India.

Through the community outreach program-
me, law students were able to work with commu-
nity organizations to identify legal needs and de-
velop programmes that were responsive to these
needs. This led to improved access to legal ser-
vices for underserved populations (Farmer, Far-
rell, 2016; Green, McLeod, 2019).

Law students who participated in the com-
munity outreach programme reported feeling
more prepared to serve marginalized clients and
more likely to continue to work with these clients
after graduation. This was attributed to the op-
portunity for law students to gain practical expe-
rience and exposure to the legal and social issues

1 Bar Council of India Rules (2015). Legal Educa-
tion Rules, 2008. URL: http://www.barcouncilofindia.
org/rules-and-regulations/legal-education-rules-
2008/ (Accessed 10 February 2023).

2 Bar Council of India (2016). Legal Education
Rules, 2008 (Amended up to December, 2016). URL:
http://www.barcouncilofindia.org/wp-content/
uploads/2010/05/legal-education-rules-2008.pdf
(Accessed 10 February 2023).
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affecting marginalized communities (Buchanan,
Johnson, 2014). Additionally, law students were
able to develop critical skills such as cultural com-
petency, communication, and problem-solving,
which are essential for serving marginalized
communities (Adams, Bedi, 2016).

The community outreach programme also
helped to build relationships between law schools
and community organizations, leading to a great-
er understanding of community needs and the
development of collaborative solutions. Law stu-
dents were able to engage with community or-
ganizations to address social justice issues affect-
ing marginalized communities (Barnes, Davis,
Manson, 2019). The collaboration between law
schools and community organizations fostered
community empowerment and trust in the legal
system, which are critical to achieving greater
access to justice and improved social justice out-
comes.

The study found that the community out-
reach programme had broader implications for
social justice outcomes and community empow-
erment. Law students gained a deeper under-
standing of the legal and social issues affecting
marginalized communities, which led to greater
empathy and a commitment to social justice, both
among the law students themselves and within
the legal profession more broadly (Barnes, Davis,
Manson, 2019). Through their work with com-
munity organizations and marginalized popula-
tions, law students were able to promote social
justice and contribute to the development of a
more equitable and just society.

CONCLUSION. There is a great need for law-
yers who are first and foremost competent in
keeping up with the changing times and, secondly,
who can take up social issues in the context of
India’s vast legal, social, and political systems. In
this country, there are numerous progressive
laws and court judgments, frequent improper or
incomplete implementation of such legal protec-
tions, a large number of poor and poorly educated
marginalised individuals and communities, and
everything is, as they say, “a racket”. This re-
quirement is made more pressing by the widen-
ing gap between the legal system as it is written
down and how it is actually applied.

There is currently a severe lack of high-
quality education designed to produce lawyers
committed to advancing the public good who are
competent on a global scale. In these situations,
clinical legal education (CLE) has the ability to act
as the crucial link between the dire need for high-
quality legal services and advocacy on the one
hand and the dearth of high-quality attorneys
who can meet that need on the other.
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The medical schools, whose clinical practical
training was long considered as the standard,
served as the law schools’ primary source of in-
spiration for reform. There are mandatory stand-
ards that must be learned in clinical settings when
graduate and continuing medical education pro-
grammes are present. This is true of the majority
of medical schools. This makes sure that even be-
fore they enter the field, medical students are ex-
posed to their actual future employment.

This exposure is what CLE aims to provide
law students, and it's also what the medical
school's basic pedagogy is based on. Clinicians are
motivated to make similar, innovative improve-
ments in law school as a result of all the innova-
tions, observations, and adjustments in profes-
sional skills training programmes in medical
schools. Over the past century, a number of com-
mittees and expert groups have been formed due
to growing unhappiness with the current model
of legal education and to bring it into compliance
with medical education (Stone, 2008).

In light of these problems, legal education in
India requires a new curriculum that produces ca-
pable, committed, and highly motivated faculty, ex-
ceptional, socially conscious students, and knowl-
edgeable, ethical, and responsible lawyers, who can
guide the field toward a just, competent and acces-
sible legal system. Since clinical education is in a
unique position to achieve these aims in India, the
legal academy and the profession should look to it to
lead this endeavour (Bruce, Prasad, 2011).

In conclusion, it leads to the conclusion that it
would be highly desirable on its own merits to
build a more balanced and integrated legal educa-
tion that can address more of the needs of the
legal profession than the current model. There is
an urgent need to review and reenergize CLE, as
well as to revive its emphasis on constitutional-
ism, the development of student expertise in so-
cial justice-related legislation, and the provision
of entitlements in practise (Spiegel, 1987).

Recommendations

Based on the study and analysis of numerous
sources covered in detail in the study, the follow-
ing proposals have been made for the establish-
ment and integration of public initiatives in clini-
cal legal education in the Indian legal academy.

1. People in India must not be afraid to draw
inspiration and ideas from western clinical peda-
gogical approaches. However, they should not be
adopted blindly and should be modified before
being implemented in domestic legal education
institutions.

2. Community outreach programmes must
have a global view and a local focus because they
are fundamentally built on liberal, democratic
values.

3. The scope of CLE approaches introduced
may vary based on the location of the law school -
town, city, or metropolitan area - and the meth-
odology used may appropriately vary from the
most basic to the most advanced depending on
the general profile, bent, and academic level of the
law students.

4. Every law school and university should
have a clinical committee tasked with outreaching
programmes, researching numerous clinics func-
tioning in various parts of the world and then
identifying and selecting the most relevant clinics
for the respective legal education institution.

5. To emphasise the importance of coopera-
tion between clinical legal education pro-
grammes, NGOs and communities in the devel-
opment and implementation of community
outreach programmes. This will help to ensure
that such programmes are effective and respon-
sive to the needs of the communities they serve.

6. To encourage the use of innovative ap-
proaches in the design and implementation of
community outreach programmes, such as the
use of technology or alternative dispute resolu-
tion techniques. This will help to improve the im-
pact and reach of these programmes, and will also
provide students with opportunities to develop
new skills and perspectives.

7. To provide adequate resources and sup-
port for community outreach programmes, in-
cluding funding, staff, and training. This will help
to ensure that these programmes are effective
and sustainable over time.

8. To foster a culture of reflection and evalu-
ation in clinical legal education programmes that
includes community outreach programmes. To
encourage students, faculty, and staff to reflect on
their experiences and to evaluate the outcomes
and impact of these programmes. This will help to
identify opportunities for improvement and to
ensure that these programmes are effective in
achieving their goals.

9. To provide opportunities for professional
development for students, faculty, and staff in-
volved in community outreach programmes. This
will help to ensure that they have the skills and
knowledge necessary to carry out these pro-
grammes effectively and to continue to improve
their practices over time.
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CKJIaZI0BOI YKPalHCBKOTIO CycIiIbcTBa 3 1991 poKy i JoHKHI. Pellpe3eHTOBaHO 3HaY€HHS NOILYKY
JYXOBHUX 00’€JHAHB, 1[0 3TyPTOBYIOTb Cy4acHy CIiJIbHOTY. [I[paBo He MO>ke pO3MeKOBYBATUCS 3
PO3BiJJMHAMU JyXOBHOI COPiZAHEHOCTI Ta BiJi MiZiHECEHHS MEBHOI iZieoJIoril, 110 y6esnevye pos-
BUTOK Hal[iOHa/JbHOI JepXkaBU. 3a3HAueHO, L0 TNPOBiJHe Miclle B CUCTeMi CHOJyYyBaHHUX
3B’AI3KiB HAJIEXKUTh YKPaiHCbKiA MOBI. 3/[ilicCHEHO PO3MeXKyBaHHS NOHSATD «Jl€pP’KaBHA MOBa» Ta
«odiniiiHa MoBax. JlociKeHO TUTAHHSA MPABOBOT0 PETY/II0BAHHS BUKOPHUCTAHHS YKPAiHCHKOI
Jlep>kaBHOI MOBU B OCBITHiH cdepi 3 MOMEHTY NporoJiolieHHsI YKpaiHU He3aIeXHOI0 ieMOKpa-
TUYHOIO Jiep>KaBolo i goTemnep. [IpoaHai3oBaHO MOBHHUI CTaH 3[00yTTS OCBITH BiJjIOBiAHOTrO
piBHS, cnMparo4uchk Ha 3aKoH YKpaiHu «IIpo ocBiTy», fep>kaBHi CTaHAApTH BCiX piBHIB OCBITH,
3akoH Ykpainu «IIpo 3a6e3neueHHst PyHKI[IOHYBaHHS YKpaiHChKOI MOBH fIK Jiep>KaBHOi». Haro-
JIOLLIEHO, 1110 BiATIOBIIHO JI0 3raJlaHMX BUIE 3aKOHIB | HOpMaTUBHUX JOKYMEHTIB TUIbKH JlepKa-
BHOIO MOBOI0 YKpalHU MOXKHa 3106y TH BCi piBHi OCBiTH, 3a3Ha4€eHi y CTaHapTaX, 3aTBEPPKEHHX
mic/iss HaOyTTs YMHHOCTI 3aKoHOM YKpaiHu «IIpo ocBiTy». 3ayBakeHO, L0 cepeji KIHYOBUX
KOMIIETEHTHOCTEHN JIOIIKIIbHOI Ta MOYAaTKOBOI OCBITHM BUOKPEMJIEHO 3/IaTHICTb CHJIKYBaTHCS
PiZiHOIO, FIKIIO0 BOHA BIiAPI3HAETHCA BiJl Jep>KaBHOI, Ta iHO3eMHUMU MoBaMU. HarosiowreHo Ha
060B’I3KOBOCTiI BUBYEHHSI JIEP?KaBHOI MOBU YKpaiHU B OCBITHIX yCTaHOBAaX yciX piBHiB.

Karwuosi croea: ykpaiHcbka Mo8a, depicasHa mMo8a, pidHa Mo8a, 0c8ima, 3aKOH, MOBHE 3aKOHO-
dascmso.

OpuziHaabHa cmammsi

BCTYIL. MoBHe NUTaHHS B He3a/IeXHIH YK-
palHi NpakKTUYHO Ha BCiX eTamnax ii iCHyBaHHSA Tak
a6o iHakIe 6yJ10 TOB’siI3aHe 3 MOJIITUKOM i CTOsI-
JIo jocuThb roctpo. Yac Bif yacy pobusiucs cupo-
64 yHOpPMYyBaTH 110 Npob6jeMy Ha 3aKOHOJABYO-
My piBHi, IpoTe pilleHHA Ui He MaJd 3HAYHUX
HactiakiB g 1 JoKopiHHOro BupimeHHsd. Ha-
6yTTA YMHHOCTI 3akoHOM YkpaiHu «IIpo 3a6es-
neyeHHs1 GYHKIIOHYBaHHS YKPaiHCbKOI MOBU SIK
AepxkaBHoi» Biff 16 sunHa 2019 p. € HallBaxJIu-
BillIOI0 03HAKOI0 CTAaHOBJIEHHA Cy4acCHOI yKpaiH-
CbKOI Jlep>XaBHOCTI, 1110 HaZJBKJINBO YTBEPIKYE
He3aJIeXXHICTh YKpaiHH, 3rypTOBYIOYM yKpaiHI|iB
y 3aXMCTi rigHOCTi Ta cBo60/1 Harii. [3 moyaTkoM
NOBHOMACIITAaOHOTO BTOPTHEHHS p Ha TEPUTO-
pito YKpaiHM MiZIBHOHM yKpaiHLiB NepeouiHuIn
CBill cycmiJibHUH i JyXOBHWH piBeHb, 0COGJIMBO
rocTpo BiJYYBIIM CBOE HaliOHaJbHE OTOTOX-
HeHHs. 3apa3 Bifj0OYBAETbCA MOTY:KHUK CTUMYJI

© Yopuui L. B, €nbHikoBa H. I, 2023

MeHTaJIbHUX 3MiH 3araJibHOHaI[iOHaJbHOI caMoi-
IeHTUdIKallil, 10 peani3yeThCsa B HeGYBaJIIH M-
TPUMILi YKPAIHCBKOI MOBU SIK €JUHO] JIeP>KaBHOI
3a BCi POKM CyBepeHITeTy, a/i)ke B TaKHU crocio
yKpalHLi 060POHSAIOThL CBOE NPaBO Ha MOBHe U
KyJbTypHe yBUpa3HeHHs. «MacoBUM nepexij Ha
yKpaiHCbKy, - 3a3Hadae [IpesupeHT YKpainu
B. 3eneHcpkuit (2022) y cBoeMy BiTaHHi 3 Haro-
AU /IHA yKpalHCbKOI MMCEMHOCTI Ta MOBH, — Jie-
pycudikanis rpomMazcbKoro MpocTopy, CTpiMm-
KW PO3BUTOK i MONYJISIPHICTh YKPAaiHOMOBHOTO
KYJIbTYPHOTO NPOAYKTY CBifuyaThb, L0 6Garato
CHiBBITYM3HUKIB MEPEOCMUCTUIN U YCBILOMUIU
BaXX/IUBICTb HAILliOHAJILHOTO CaMOBU3HAYe€HHA Y
TOMy uHCaAi ¥ 4yepe3 MOBY, piBeHb MiATPHUMKHU
SIKOI B CYCIIJIbCTBI 3pic UM He Halbisble 32 PpOKU
HE3aJIeXKHOCTI YKpalHu». 3BaKaloyl Ha Te, IO
MOBa € BHU3HAYHUMM YMHHUKOM HalliOHaJIbHOI
IIEHTUYHOCTI, YIOPAAHUKA MOBHOI IMOJIITUKHA B
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rajiysi ocBiTM MOBUHHI MPUKWMAaTH TBEP/JeE pillleH-
HA L0ZI0 MOBM BUKJIQJIaHHA B 3aKJaZlaXx OCBiTH
BCiX piBHIB, YpaxOBYI0OUYHU TiCHUM 3B’SI30K He Ti/b-
KM TeXHIYHMX, a ¥ NOJITUYHUX BEKTOPIB.

META I 3ABJAHHA JOC/IIAKEHHA. Mos-
Ha II0JIITHKA 3a YaciB He3aJIeXXHOCTI YKpaiHy, dKa
npoBojuacs 1o 2019 p., 6yJsia 0BOJIi JIOSBHOIO,
110 NpPU3BeJO [0 MiJHECEHHA W YTBepJKeHHS
IHIIMX HalliOHAJIbHUX MOB, 30KpeMa pOCiHChKOI, i
CTBOPWJIO peasIbHy 3arpo3y pPO3BUTKY YKpaiHCb-
KOI MOBH, OCBITH Ta KyJIbTypPHU. AKTYa/IbHICTb L€l
HAyKOBOI PO3BiIKM IOJIATAE Yy CTYJIIOBAaHHI Ipa-
BOBOTO PeryJIOBaHHSI 3aCTOCYBaHHS yKPaiHCbKOI
MOBHU {IK Jlep>KaBHOI B Tajy3i OCBITH 3 MOMEHTY
3706y TTs YKpaiHO0 He3aJeXHOCTi i /10 CbOTO/Hi.
Mema cTBOpeHHA CTaTTi NOJIATAE ¥ BUBYEHHI MO-
BHOTO ITUTAaHHA B OCBITi Ta BU3HAYE€HHI HaJIEXKHUX
peryJ/oBaJbHAX HAaCTaHOB i MpUHLMMIB. 3a80aH-
HAMU 1€l HAYKOBOI PO3BiAKM € XapaKTepUCTHKa
MOBHOI NOJIITUKU NIepioly He3aJIeXXHOCTI YKpaiHU
Ta BUKOHAaHHS MOBHOT'O 3aKOHO/IAaBCTBA B OCBITI B
3a3HavYeHUl Mepiosl, a TAKOX JOC/IiPKeHHs 3MiH
CTaTyCy YKPalHCbKOI MOBH fIK JepKaBHOI Ha 3aK0-
HOZIaBYOMY DiBHI, 1110 YMOXJIMBJIIOE HaBYaHHA 3a
OCBiTHIMHU piBHSIMU BCiX 3/100yBayiB OCBiTH He3a-
JIEXKHO BiJi HAI[iOHAJIBHOCTI.

orjiaj JITEPATYPU. PisHoMaHITHI acnek-
TH IPaBOBOr0 CTATyCy YyKPAalHCBbKOI MOBH fK
JeprKaBHOI Ta Il IpaBOBOI'0 pery/Jl0BaHHA B yKpa-
THCBKi#M OCBiTHIN cdepi cTaBaiy 06’€EKTOM J0CTi-
JDKeHHsI 0araTbOX HayKoBLiB. Y MoHorpadii
b. AxHioka (2021) «MoBHa noJiiTuka: YKpaiHa i
CBIT» JOKJIQJHO JOCJiKYIOTbCA MUTAHHSA L10/0
MOBHOI'O 3aKOHOJABCTBa B YkpaiHi. JlocaifHUK
aHaJi3y€, 30KpeMa, HOBITHI KOHIIENITH MOBHOI
NOJITUKX ¥ MOBHOIO IJIaHYBaHHS, MPOCTEXYE
MD>)KMOBHY B3a€EMO/Iil0 U €KOJIOTil0 MOBH, MOpY-
1y€e NUTaHHA Koaudikalii ykpaiHCbKoi MOBH Ta
MiJABULEHY BUMOIJIUBICTL A0 II YACTOTH, HAro-
JIOUIYIOYM Ha KOHCOJIiIyBasIbHIM CK/IaZlOBil cyc-
nizbCTBa U OCBITH.

HaykoBuem II. 'punenkom (2018) crygito-
€TbCS IPU3HAYEHHSA YKPAIHCBKOI MOBH Y MpPOLEC]
Jlep>KaBOTBOPEHHS BIIPOJIOBX OCTAaHHIX JeCATU-
JIITb KPi3b iCTOPUYHY NPHU3My MOBHOTO YIOAi0-
HeHHd yKpalHLiB y KiHLi XX cT., HAaBOAATbCA 3Mi-
HU, fAKi BiaOysucad B yKpaiHCbKi MoBi Ta
CYCIJIbCTBI B 3a3HaYe€HUU Nepioj, 10 NpsMo Mo-
3HAYMJIOCS Ha OCBITHIN cdepi.

Y naykosill po3siaui A. Hemto6u (2017) «Te-
PMIHOJIOTiSI MOBHOI'O 3aKOHOJABCTBa: MK MUHY-
JIUM i Mal6yTHIM» BUCBITJIIOIOTBCA NPo6JeMU
YKpAIHCbKOI TepMiHOJIOTI], 110 perjaMeHTYE Ha
MpaBOBOMY piBHi cTaTyc MOB B YKpaiHi. YueHui
aKLleHTyE yBary Ha TOMy, 0 U AoOCi BiACyTHI
npaBoBi AediHinii o010 BU3HAYEHHS JepKaBHOI
MOBM, a BHU3HA4YeHH{, fKi MOJAIOTh CJIOBHUKH,
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JIMle MepepaxoBYIOTh rajysi, lonpas/a, He BCi,
B SIKMX INOTPi6HO il 3aCTOCOBYBaTH.

[3 cyyacHuUX focC/iKeHb y rajy3i MOBHOI I10-
JUTUKKW O6€e3yMOBHY 3alliKaBJIEHICTb BUKJIUKAE
crarTs 0. Kyup i O. Cepreesoi (2019) «Cy4yacHa
Jlep>kaBHa MOBHaA IOJIiTHKA YKpalHU: €BPONENCh-
KWW BUMIp», y Kil aHa/li3yeThCca Bce6GiyHA MiaT-
pUMKa YKpaiHCbKOI MOBH K [JlepKaBHOI, L0 €
OJHUM i3 cUMBOJIB AepxaBHocTi. HaykoBui Ha-
COJIOLIYIOT, 1110 3alI0PYKOI0 YCHiXy i€l MOJITUKU
€ yiTKO po3po6JieHe 3aKOHOJABCTBO MOBHOI ra-
JIy3i, aJi>ke BOHO peryJilo€ JiJI0OBY, OCBITHIO, Hay-
KOBY Ta KyJIbTYPHY KOMyHiKalil.

Haykosuug O. fnoBa (2020) y po6oTi «Ilns-
x¥ Ta GopMHU peautizaril MOBHOTO 3aKOHO/IABCTBA
B YKpaiHi» 3ayBaxye, [0 YKpaiHa Ma€ A0CTaTHIN
JLOCBiJ pery/iloBaHHS1 MOBHOI'O NUTAaHHS B OCBIT-
Hil cdepi, HaBOJAYU TNpUKJIALU [POBEJEHHS
KOoHepeHI[il, KPyTrJHX CTOJIiB, BeOGiHapiB pi3HUX
piBHIB, NpUCBSYeHUX MOBHIiM B3aeMozii Ta MOB-
Hil cuTyauii B YkpaiHi, 30kpeMa B ocBiTi. BoHa
HaroJIouye, 0 B po60Ti BULIE3TalaHUX 3aX0AiB
ydyacTb OepyTb He JiMIle HayKOBO-NeAaroriyHi
MpeJICTaBHUKHY, a ¥ 37106yBavi BCix piBHIB OCBITH,
mo 3abesnedye GYHKI[IOHYBAaHHS YKpaiHCbKOI
MOBHU B HQyKOBO-OCBITHIX yCTaHOBAx.

METOA0J10TIA AOC/IIIKEHHA. MeToau-
Ka i BUOip muiAXiB i 3aco6iB JocaipKeHHS IpyH-
TYIOTbCA Ha CHCTEMHOMY NiJX0Ai, AKUHN MOCAYro-
BYETbC 3acobaMu icropuyHoro, ¢opMasbHO-
IOpUAUYHOTO, CUCTEMHO-CTPYKTYPHOTO METO/iB
HAayKOBOTO MNi3HaHHA. Tak, BUKOPHUCTaHHA iCTO-
PUYHOTO MeTOAYy JO03BOJIUJIO PO3TJIAHYTH Gop-
MyBaHHSl i PO3BUTOK HiJXOJIB 0 CTBep/KEHHS
YKpPalHCbKOI MOBU SIK Jiep>KaBHOI Ha Pi3HUX iCTO-
PUYHHX eTalaxX iCHyYBaHHs He3aJIeXXHOl YKpaiH-
CbKOI Jilep>KaBH, I/U6IIe 3pO3yMIiTH CYyThb NPO-
6/1eMH i HaMIiTUTH LJIAXU AJIs NMOJA0JaHHSA Ha
Cy4yacHOMY eTalli npo6J/ieM, 1110 HaKOMUYUJIKCh.
3actocyBaHHs ($OpPMaIbHO-IOPUIUYHOIO METOLY
JI03BOJIUJIO BUKPUCTAi3yBaTH GpOpMabHUM 3MiCT
IOPUJIMYHHX HOPM, NOB’I3aHUX i3 QYHKI[IOHyBaH-
HSM YKpaiHCbKOI MOBH $IK JIepKaBHOI, KJIacuPiKy-
BaTU U yHOpMyBaTH iX. CUCTEMHO-CTPYKTYpPHUI
MeTO/, J03BOJIUB JOC/IIJUTH PO3TJsAyBaHy y CTaT-
Ti Mpo6JieMy B 6araTOrpaHHOCTI LiHHICHUX Opi€H-
TUPIB i MpiopUTETIB, a TAKOX MOB’A3aTH OCHOBHI
MiIXOAW B MOBHOMY 3aKOHOJABCTBi 3 MEBHUMU
MPpaBOBMMU CUTYyaLiAMUA. MaTepiajJoM CIyryoOTb
OCHOBHI 3aKOHOJlaB4i JJOKYMEHTHU B rajysi MoOB-
HOrO NMUTaHHA M OCBITHBOIO NPOCTOpPY, AOCJIi-
JOKEHHsI YKpalHCbKUX Ta 3apyODKHUX VYeHUX,
npycBsiYeHi mpaBoBoMy cTartycy odinifiHoi (y
BiTYM3HAHOMY 3aKOHOJIABCTBi YKpaiHCbKOi) MoO-
BH Ta Il 3aXHUCTY.

PE3YJIbTATH JOCIIGKEHHA TA
JUCKYCIA. MoBa i cycnisibCTBO Y B3aEMO/II JaBHO
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KaHOHI3yBaJIUCh fIK 00’€EKT JOCIIPKEHHS B MeXax
Pi3HUX rajy3ei HayKH: JIHTBICTHL, TpaBO3HaBC-
TBi, OpucaiHrBicTuli, ¢isocodii, couiosiHreic-
THLI TOLO. 3HaYeHHs yKPalHCbKOI MOBH [ K-
paiHCBKOI KyJbTYpH SK HEBi'€EMHOI 4YacCTUHU
JYXOBHOI CHaJAILMHMA HALIOTO HApOAY 3aBXAu
BiAiMivasiocs Ha odililiHOMY piBHI, BOJJHOYAC MO-
Jii, crpU4YvHEHi MOBHOMACHITAOHUM BTOPIHEH-
HAM pd Ha TepuTOpito YKpaiHy, Juile OigcuaInan
110 3HA4YYILiCTh. YKpaiHCbKa MOBA, IKOI0 IIUPOKO
NOCJIYrOBYIOThC B 0QiliiiHO-Ai10BOMY, Hayko-
BOMY, OCBITHbOMY, yOJ/IILIUCTUYHOMY JAMCKYpCaX,
€ 00’€EKTOM Cy4YacHOi MOBHOI MoJIiTUKU. BoHa dy-
H/IaMEHTY€ YKPAIHCbKY KYJbTYpy M YKpalHCbKY
JEepPKaBHICTh, TYPTYIO4YU YKPAIHCBKY CIJIBHOTY Y
BU3HAYHUX JisJIbHICHUX chepax. BogHouac ykpa-
THCbKa MOBa, penpe3eHTYH4YM YKpaiHy Ha Mix-
HapoJHiN apeHi, € aTpubyTOM HaliOHAJBHOI
Jlep’KaBH, Tak caMo, siK i riMH, npanop, rep6, 110
CIpUsie KOHcoJliAauil Hauii, a BiAnoBigHO A0 3a-
KoHy Ykpainu «Ilpo 3abe3neyeHHs] QyHKIiOHY-
BaHHA YKPAalHCbKOI MOBU fIK JIep>KaBHOI» YKpaiH-
CbKa MOBa 3/100yJ1a CTaTyC JePKaBHOTO CUMBOJIY
YkpaiHy, K/JII040BOTO eJIEMEHTY il KOHCTUTYLiN-
HOTO JIafy.

HanioHasibHa no/iTHKA KOXHOI IeMOKpaTH-
YHOI KpalHy, L0 I'PYHTYETHCA Ha MiATBepAKeHH]
MOBHO-KYJIbTYpHOro $akTopa, 3aJ0BOJIEHHI eT-
HOKYJIbTYPHHX, MOBHUX iHTepeciB i moTpe6 Ha-
poay, 3apo/kye Ta GOpMyeE AOTPUMAHHS JOMi-
HaHTH MDKHALIOHAJIbHOTO MApUTETY Ta 3JIar0/H.
BoaHodac HajaHHAA yKpalHCBKIKM MOBi cTaTycy
Jlep>KaBHOI € KJI0YOBUM aTpUOYyTOM y po36yA0Bi
Ta NiJJHeCeHHI YKpaiHU AK He3a/1eXHO] JepKaBU.
Po3BUTOK HallOi Jep:KaBU 3piiHEHUH 3i 3MiHaMU
B YKPalHCbKOMY OCBiTHbOMY NPOCTOPI, AKUH Opi-
EHTYETbCA Ha MOJEpHi3alil0 CTPYKTypd Ta Me-
TOZIB HaBYaHH{, 3POCTaHHA iHTeJIeKTyaJbHOrO
MOTeHLia/ly TpOMaJifAH, pereHepanito HallioHa/lb-
Hoi BAaui. ChoroZiHi B YKpaiHi B ycix 3akyiazax
OCBITH HaBYaJIbHUH IpolLec 34iHCHIOETbCS YKpa-
THCBKOIO MOBOIO, 110 per/JlaMeHTOBaHO 3aKOHAMU
Ykpainu «I1po ocBiTy», «IIpo 3a6e3nedeHHs1 GpyH-
KLIOHYBaHHS YKPAlHCbKOI MOBH fIK JlepKaBHOI»,
KoHcTuTyli€o Ykpainu i gepkaBHUMU CTaHZAp-
TaMH BCiX piBHIB OCBiTH.

YKpalHcbKa MOBa fIK JiepKaBHa, MOBHI HOD-
MU KOl IPOAYKYIOTb TEKCTH, L0 € eJleMEHTaMHU
HayKOBO-OCBITHBOI, COL{iaJIbHO-NOJITUYHOI, CyC-
NiJIbHO-eKOHOMIYHOI, IPUPOAHUYOI rasy3ei, Mae
CBOI MOPSAAKOBI, NPAKTHUYHI ! yTUIITapHi CBOEDI-
JHOCTI, 110 BUOKPEMJIIOKOTH 1I B OKPEMY KOMIIO-
3UliiiHy MoaudiKallilo, KA po306ira€Tbcs K Bif
iHmMxX QyHKI[iOHAJbHUX BapiaHTIB KoudikoBa-
HOI CKJIQZ{0BOIl JIiTepaTypHOI MOBU — YHOPMOBa-
HOTr'O BapiaHTa HallioHaJIbHOI MOBY, TaK i BiJ He-
KoM (}IKOBAaHUX eJleMeHTIB YKpaiHCbKOI MOBHU —
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TEepPUTOpPia/IbHUX 1 COLiaJIbHUX [iaJIeKTiB, MPOC-
TOpiYyYs, CJIEHTIB, »KapTOHIB, 3aCTapisiol JIEKCUKU
Ta HOBOTBIPHUX KOMIIO3UIIill MOBHOI CUCTEMH.

AHanisyo4y npaBoBe peryJilOBaHHs yKpaiH-
CbKOI MOBH $IK Iep>KaBHOI B YKpaiHCbKil OCBITHIN
cdepi, Hacamnepes, BapTO po3TayMadyuTd ¢op-
MYJIIOBaHHS Jlep>KaBHOI MOBHY, 10 € NpeAMeTOM
BHBYEHHS 3Ha4YHOI KiJIbKOCTI HAQYKOBUX PO3BIJIOK,
NpoTe He Ma€ €AWMHOI y3BHUYa€HOi AediHimii. Y
LIMPOKOMY PO3YMiHHI [lep>KaBHOIO MOBOIO BBa-
’KaI0Th MOBY HalliOHa/IbHY, fIKa € NeplIOPALAHUM
croco6oM KoMyHikalii maHiBHOI YacTUHU Hace-
JIeHHs B ycix cdepax CycHiJibHOTO XKUTTS, € pe-
npe3eHTOBaHa ii iHTerpauiiiHa ¢yHKLifA. Y By3b-
KOMY 3Ha4eHHI Jlep>kaBHOI0O MOBOI € MOBQ, fIKa
3riZIHO i3 3aKOHOJABCTBOM KOHKPETHOI JepKaBU
€ 06OB’SI3KOBOIO [IJIsi TIOCJAYTyBaHHSA B ycix odi-
LIMHUX NposiBaX KOMYHiKallil, e peasi3yeTbcs il
iHTerpaniHa ¢yHkuisg. [IpaBoBUll pexxuMm Jep-
’KaBHOI MOBM yTBEP/KYETHCA 3aBJAAKA NEBHOMY
MPaBOBOMY peryJIIOBaHHIO, KBIHTECEHI|if KOIo
NOIIUPIOETbCA Ha (GOpMyJIIOBaHHA CTaTycCiB
Cy6’€EKTIB MOBHMX BiJIHOCHH, a OTXe, y NiATBEp-
JUKeHH] IXHiX mpaB, 060B’A3KiB, 3aMIOPYK IXHBOTO
npoBaixxeHHd. OHak, 9k 3a3Havae ['. AHKoBCcbKka
(2013), «y npaBoBOMy po3yMiHHi “cTaTyc” cTocy-
€TbCS JiMlle Cy6'eKTiB MpaBa, HATOMICTb MOBa €
00’€EKTOM MPaBOBUX BiJHOCHH, a He CYy0'€KTOM,
3BiZICM HeJOpEeYHICTh BUKOPUCTAHHS CJIOBOCIIO-
JIydeHHsI “IpaBOBUU cTaTyc MOBM~ i BiJloBigHA
3aMiHa Ha “NpaBOBUH peXUM MOBU ' ». TepMiHOM
«[PaBOBUH pEeXHUM» MOCJYrOBYETbCH TaKOX
€. Tkauenko (2010), 3a3Havyar4y, 1[0 TPABOBUM
PEXHM MOB € NPaBOBUM peryJIIOBaHHAM, IpaBo-
BUMH IlepeZlyMOBaM{ IO3WLIM HaliOHAJbHUX
MOB y TI'DOMa/ICbKMX BiJIHOCHHAX, 3aKpilJIeHHX
KoHcTUTyli€l0 ¥ iHIIMMU HOPMaTHBHO-3aKOHO
JaBYUMHU aKTaMM YKpaiHU.

Jocnigaung C. [lenkoBcbka (2019) HaBOAUTH
Take BU3HA4Y€HHS Jiep>KaBHOI MOBH: «OJMH i3 at-
pubyTiB JepkaBH, 3aKpinsieHa 3aKOHOJAaBCTBOM
MOBa TUTYJIbHOI Hallil, cpepu 060B’sI3KOBOr'0 BH-
KOpUCTaHHS 1Kol Bu3HaveHi KoHcTutyniero Ta
3aKOHaMHU, JJIl KOl Jiep>KaBOl0 BCTaHOBJIIOETHCH
KOMIIJIEKC 3aXO0/iB 3aXUCTY 3a/J/11 rapaHTyBaHHA
11 cTaTycy», HaroJIOLyoO4u IepefyciM Ha 3MiCTo-
BHOMY IIpYM3HA4YeHHi MOBU B YTBOpPEHHI YKpaiH-
CbKOI gepxaBHOCTI. TakoX OofHUM 3 aTpUOYTIB
KOHCTUTYLiMHOrO JIaly Ta YKpaiHCbKOI AeprKaB-
HOCTI BBakKa€ yKpaiHCbKy MoOBY H.3aHkeBu4
(2020), Bu3Hayaw4yu il 0COGJUBUM KpHUTEpieM
3araJibHOHaLiOHa/JIbHOI TOTOXHOCTI. HaykoBelb
HaroJIOIyE, 110 3HAYylIUM eJIeMEHTOM Y Bpery-
JItOBaHHi MOBHOI cuTyarllil € 06’eAHaHHSA icTOpUY-
HUX | KyJIbTYPHUX YMHHUKIB KOHKDETHOI Harii,
OCKIJIbKM «IIpaBOBE peryJIl0OBaHHA MOBHMX BiJ-
HOCHH y Tili uM iHUIIH IepkaBi 3a/1IeXKUTh Bif| piBHSA
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cbopMoBaHOCTI HaliOHA/IBHOI iZEHTUYHOCTI Ta
MOJIITUKY, KA MaJia Micle y aep»asi wogo ii pi-
JHOI MOBHU VY BiJIIOBiJHI eTany CyCHiJIbLHOTO po3-
BUTKY». Jlocaignuku A. [ropan i [x. Jlron (2017)
aKLeHTYIOTb yBary Ha TOMY, 10 Jep>KaBHa MOBa
Bijirpa€e Ha/BXKJIMBY POJIb He JIMILE Y CTBOPEHHI
Hsl, 0COGJIMBO SIKIIO HJeThbCsl NpO MoJiHalioHa-
JIbHI KpaiHW, Jle TpUBaJUM 4ac icHyBasa abo €
6araToMoOBHA IOPUCAUKILiS.

HaykoBui O.Konuiaenko Ta JI. Mo3roBuit
(2007) 3asHavaloTh, 110 Jlep>kaBHa MOBa € «0di-
L[IHHO BU3HAHOI 000B’SI3KOBOI0 MOBOIO 3aKOHO-
JlaBCTBa, CYJOYMHCTBA, AiJ0BOJACTBA, HaBYaHHSA
JiTed y mkosax, opiliiHUX 3aco6ax MacoBol iH-
¢dopmManii Touo». Take MipKyBaHHS MiJTPUMYE
B. OpJsieHko, $opMysIOI0UU JepKaBHY MOBY i3
3a3Ha4yeHHAM LIApUHU I HEYXWJIbHOI'O 3aCTOCYy-
BaHHSA Ay «BU3HAaHy KOHCTUTYLHEI0 YU 3aKOHOM
OCHOBHY MOBY JiepaBH, 000B’I3KOBY [Jisl BUKO-
PUCTaHHA B JIIJIOBOACTBI, OCBITi, HABYaHHI». Y4ye-
Huil A. Hemob6a (2017, c. 312) 3ayBaxye, 1110 B
peasiifix cbOro/leHHs1 JepKaBHa MoBa € (MOJITH-
KO) NpaBOBUM MOHATTSM, L0 peasi3ye CTaTyc-
HiCTh MOBH, TOMY «i BU3HA4aTH ii Tpeba He yepes
chepu AiIBHOCTI: Jlep>kaBHa MOBa — IPaBOBHUM
CTaTyC MOBH, $Ky BHU3HAaHO HEeBiAAIIBHUM |
000B’I3KOBUM aTpUOYTOM Jiep:kaBU 3 BHU3Haue-
HUMH 3aKOHOM OYHKLISIMM (IK MPaBUJIO, TaKUH
CTaTyC Ma€E MOBA TUTYJIbHOI Hallii)».

KoHcTuTyuiliHO-paBoBe ¢ikcyBaHHA Jep-
>)KaBHOI MOBH € MPOBIJHUM i HaMbGisbUI 3HaUy-
muM (GaKTOpPOM NMPaBOBOro pexUMy MOB. BoHO
TJIyMayUThb MUTAHHSA HE JIMIIE 3aCTOCYBaHHA Ha-
L[iOHaJIbHOI MOBM B 3aKOHOJABYO OKpecseHil
chepi odiniiHUX BiJHOCUMH y Mexax TepUTOpil
JeprkaBH, a ¥ mpaBa ii HociiB. 3aTBep/A>KeHHS CTa-
TYCy Jlep>kaBHOI MOBM BJIaCTHBe JIJIsl KpaiH i3 6a-
raToHaliOHA/JIbBHOIO CTPYKTYpPOlO HaceseHHs abo
YUMaJIOIO KIJIbKICTIO TepUTOpPiaJIbHUX JiaJIeKTiB.
B yKpalHCBKOMY 3aKOHOJABCTBI TpaIlJISOTbHCA
TepMiHU «odililiHa MOBa» Ta «Jep:KaBHA MOBa»,
AKI 3aCTOCOBYIOTHCA IHOAI IK CUHOHIMHY, IHOZI 9K
camocTiiiHi TepMmiHu. [logekyau 11e 3yMOBJIEHO
MaHIiNyJA1is MU 1010 HaJlaHHA POCIMChKiM MOBI
crarycy odiniiiHoi B YKpaiHi, He M030aBJSAIYU
BOJIHOYAC YKPAiHCbKY MOBY CTaTyCy JepKaBHOI.
[Iponosunii mwono gudepennianii fep>xaBHoi Mo-
BU 1 odiuiiiHoi MOBM BHCyHyJla OpraHisauis
IOHECKO B cepeauHi XX CcT., BU3HA4Yal04M Jlep:xa-
BHY MOBY CHMBOJIOM KOHKDPETHOI Jep»KaBH, 10
BUKOHYE iHTerpauiiHy QyHKIiI0 B KyJbTYpHIH,
MOJIITUYHIN i coljja/ibHIN rasy3sax y Mexax L€l
KpaiHy, a oQiliiiHy MOBYy Ha3WBalO4YHd MOBOIO 3a-
KOHOJZIaBCTBa, CYJOYMHCTBA. Y pIi3HMX KpalHax
peasi3yroTbCca pi3sHOMaHITHI MoJesi MOBHOI IO-
JIITUKHU 1I0J0 Jep>XaBHOI MOBH: Y KpaiHi YMHHA
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O/lHA Jep)KaBHA MoBa (OJHOKOMIIOHEHTHA MO-
JleJib MOBHOI TOJIITHKH), Hampukaaz Ilosbina,
Himeuunna, ®@paHuis, ABi AepxaBHi MOBU (ABO-
KOMIIOHEHTHAa MoJieJib), Hanpukiaag Kanaza, Ip-
nadzisa, Pinnsuzgisa, TaHsanisg, a TakoX TpU i
6iJblI JepKaBHUX MOB (6araTOKOMIOHEHTHa
MoJesib), Hanpukaay lleetnapis, Bessbris, CiH-
ranyp, Hosa 3enangisa. OTxe, y fepxaBax, Je Of-
Ha JlepkaBHa MOBA, BOHA X BUKOHYE OYHKIiI0
odiniliHoi. HaTomicTb kpaiHy, Je mouiydpeHi ABi i
Gisibllle Jlep>KaBHUX MOB, 3aCTOCOBYIOTb TEPMiH
«oodiliiiHa MOBa», OTOTOXHIOIOYH HOTO 3 TepMi-
HOM «Jlep>kaBHa MoBa». flk 3ayBaxkye A. Hesro6a
(2017, c. 314), ocobaMBOCTI CMHOHIMIYHOIO 3a-
CTOCYBaHHSl LMX JBOX TEePMiHIB MOXYTb 6yTH
CIIPUYMHEHI CBOEPIJHICTIO TJyMadyeHHd €BpPO-
NeNCbKUMU MDKJep>KaBHUMHU yCTAaHOBAaMH, KOJIU
HOCJIiZIOBHO IPUKMETHUK 0epiasHa 3aMiHIOEThb-
Cl TPUKMETHUKOM o@iyiliHa, a TaKoX pi3HUM
HOMiHYBaHHSIM OJHOTO i TOTrO  CTaTyCy MOBH B
KOHKpeTHiM KpaiHi - odiniliHa Ta JAepkaBHa.
Y4eHUl aKLeHTY€E yBary Ha TOMY, L0 B YKpaiHi
TepMiH «odiniliHa MoBa» € HaAMIpHUM, ajKe He
Mae pakTuyHoro pedpepenrta. Haromicts 0. Ma-
kapeub (2019, c. 113) yBakae, 110 napaJejbHe
BXXUBaHHS TepMiHIB «Jep>kaBHa MoBa» i «ooi-
nikHa MoBa» € pigkicHUM ¢akToM, amxe 3/e6i-
JIBIIOI'0 3aCTOCOBYIOTh NOHATTS JepXaBHOI MO-
BY, aKLEHTYIO4YM Ha ii CHUMBOJIYHIA ¢YHKIIL
3acTocyBaHHSl LMX TEPMiHIB He € AyOJIETHHUM,
aJXke TepUTOpiaJIbHO BOHU BiJJOKpeMJIeHi: Jep-
>KaBHA MOBa OXOIUIIOE BCIO JleprkaBy, a odililiHa
3aKpilieHa Ha TepUTOPIl IEBHOTO pPerioHy, BXXU-
BaHHA fIKOI MOXJIMBe PIBHOYACHO 3 Jlep>KaBHOIO.
[IpeporatuBy Jiep>kaBHOI MOBH B 0Qil[ilHiN ranysi
COIJIKYBaHHA BifMiyalOTb TakoK B. KpaBuyk i
0. Beromu (2021, c. 8), BUOKpeMJIIOIOYM B L@pHHi ii
MOIIUpeHHsT cdepy KOMIETEHIiM opraHiB 3aKOHO-
[laBYOi, BMKOHAB4YOi Ta CyZOBOI BJIaJM, IHILINX
JepKaBHUX OpPraHiB Ta OpraHiB MicLeBOro camo-
Bpsi/lyBaHHs, cdepy oCBiTH, KyJbTypH, 3MI To1110.
OfHak TpuUBa/IMM 4ac Aep>kaBHAa MOBHaA IO-
JiThKa YKpaiHu B ocBiTHIN cdepi peanizoByBasa-
cd 3TiHO 3 0YeBU/HO aHAXPOHIYHUMHU HOpMaMHU
3akoHy Ykpainu «[lpo ocBity» Big 23 TpaBHA
1991 p. N2 1060-X11, cT. 6 gKoro 3ayBaxKyBaJa,
BU3HAYaK4YUCh CT. 25 3akoHy YkpaiHncbkoi PCP
«[Ipo MoBHu B YkpaiHcekii PCP» (1989 p.), mo
rpomMazssiHd Ykpaincbkoi PCP MaroTh HeBiJeMHe
IpaBo BiJIbHO 06HMpATH MOBY HaBYaHHS, a TaKOX
rapaHTyBaJla KO>KHil JUTHHI IpaBO «Ha BUXOBaH-
HA | oZlep>KaHHA OCBITH HallilOHAJIbHOK MOBO1O. Lle
paBo 3a6e3NeyyeThCsl CTBOPEHHSIM Mepexi [J0-
WKUJIbHUX YCTAHOB Ta LIKiJ 3 BUXOBaHHAM I Ha-
BYAaHHAM YKPAiHCbKOIO Ta IHIIMMHK HaLliOHa/lb-
HHMMH MOBaMU. BibHUI BUOGIp MOBU HaBYaHHS €
HEeBiJ'€EMHHUM MpaBOM TrpoMajsH». Ak Bigomo,
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YKpalHCbKY MOBY CKacOBYBaJlH, JIOKaJi30ByBa/Iv
i obMexyBa/iM YIPOAOBXK 0araTboX CTOJIThb, i
3ra/laHi BHlle HOPMU HaZiaBasivd oQiliiHy 3MOry
37,06yBaTH OCBITY YKpaiHCbKOI MOBOIO, OJHAaK
Lled 3aKOH JI03BOJISIB HaBYaTHCS ¥ iHIIMMH MO-
BaMH, 1110 BUHMIYBa/JO NepLIOPSAJHUNA PaHT VK-
paiHCcbKOi MOBU. Bulle3asHaueHUl 3aKOH yTpa-
TUB YMHHICTb 10 cepnusa 2012 p. yepe3 Te, 1110 He
€ KOHCTUTYLLIHHHUM.

[Mopyuyroun KoHcTuTylilo YKpaiHu, 6yJio
yxBaJieHO 3akoH Ykpainu «IIpo 3acagu gepkaB-
HOI MOBHOI MNOJITUKW» Bifg 3 snnHa 2012 p.
Ne 5029-VI1, 3a IKUM 3/100YTTS OCBITH YMOXKJIH-
BJIIOBAJIOCS SIK Jlep>KaBHOI0 MOBOIO, TaK i MOBaMU
perioHaJbHUMHM Ta MOBaMM HalliOHaJbHUX MeH-
muH. lled 3aKOH CIPUYMHUB KBaBy MOJIEMIKY
IIOJI0 OJiep>KaHHA POCIMCBKOI MOBOIO CTaTyCy
Jpyroi fep>kaBHOI B YKpaiHi, 110 $aKTUYHO CIpPO-
croByBasio HopMH CT. 10 KonctuTynii YKpainy, i
CIIPOBOKYBaB MaHIMyJIATUBHI 3aX0U 1040 Bifo-
KpeMJIEHHsI TEPMiHiB «Jiep>kaBHa MoOBa» i «odi-
1iiHa MoBa». O3By4yBa/uCsl peKOMeH/allil 1o/0
HaJlaHHA POCIHCbKiIM MOBi ctaTycy apyroi odi-
1ifHoOI B YKpaiHi, He M036aBJ/IsAI04YM BOJHOYAC VK-
PaiHCbKY MOBY CTaTyCy Aep>KaBHOI.

OTxe, cTaTyc yKpalHCBKOI MOBH fIK JlepKaB-
HOI MOCTYIIOBO NMOC/IAbJII0BAaBCsA Ta BUIITOBXYBa-
BCS 3 YKUTKY B yCiX rajy3six rpoMa/iCbKOI'0 KUT-
TA IepeBaXXHOI 4YacTUHU YKpaiHH, 30KpeMa B
OCBiTHIN cdepi. 23 smotoro 2014 p. BepxoBHa
Paga Ykpainu ckacyBasa 3akoH Ykpainu «lIpo
3acajiu iepKaBHOI MOBHOI NOJIITUKWY» 1 yXBasiuia
nofanui 28 rpygua 2012 p. B. Kupuienkom
npoeKT 3akoHy «I[Ipo BUSHAHHS TaKUM, 1[0 BTpa-
THUB YHHHICTh, 3akoHy Ykpainu “Ilpo 3acagu
Jep>kaBHOi MOBHOI MO/TITUKK ». 28 stoToro 2018 p.
PimienHam KoHcTuTyuiiiHOro cyay 3akoH Ykpai-
HU «[Ipo 3acagy fep>aBHOI MOBHOI NOJIITUKK»
BU3HAHO HEKOHCTUTYLiHHUM 4epe3 MOpYLIeHHSA
NpoLeAypH yXBaJlleHHA JOKYMeHTa.

YxBaseHHsa 25 kBiTHA 2019 p. BepxoBHolo
Pagoro Ykpainu 3akony «lIlpo 3a6e3nedeHHs Qy-
HKIIIOHYBaHHA YKPaiHCbKOI MOBH fIK JlepKaBHOI»
Ne 2704-VIII Bu3Ha€ HaWBaXk/JIUBillle CBig4eHHS
3pIJIOCTI CbOr04acHOI YKPAlHCBKOI JIepKaBHOCTI,
OCKIJIbLKM MOBHA I0JIITUKA, CIPAMOBaHa Ha MOB-
Hy 6e3MeKy KpaiHH, MOTpebye NUJIbHOI yBaru ¢a-
XiBLIB yciX rajysei HayKd, 30KpeMa rymaHitap-
Hol. lledd 3aKOH MOMITHO YHOTYXHIOE CTaTyC
yKpalHCbKOI MOBH B JiepKaBi i OCBITHbOMY IpoOC-

1 TIpo 3acaju Jep:kaBHOI MOBHOI MOJITHKH :
3akoH Ykpainu Big 03.07.2012 Ne 5029-VI // basza
JaHux (B/]) «3akoHoAaBcTBO YKpaiHu» / BepxoBHa
Paga (BP) Ykpainu. URL: https://zakon.rada.gov.
ua/laws/show/5029-17 (maTa 3BEpHEHHS:
27.01.2023). BrpaTuB YUHHICTB.
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TOpi 30KpeMa, BUOKPEMJIIOIOYM JepKaBOyTBO-
proBasibHY Ta cobopHy PyHKIii Haloi MOBH Ta
MiJKpeCcJYd BiJMeKYBaHHA BiJ, CIIOKOHBIiY-
HOI yno/i6bHIOBa/IbHOI NOJIITUKK arpecopis, fika
CIIPUYMHIOBaJIa CIIOTBOPEHHS YKPAlHCbKOI MOB-
HO-KYJIbTYPHOI Ta MOBHO-OCBITHbOI IjapuHu. Ce-
pe/, HOBOBBeJleHb 3aKOHY yBHPa3HEHO 3acToCy-
BaHHA BJlaCHe VYKpalHCBKOI JIEKCUKU 3aMicTb
iHILIOMOBHOI, fKIIO0 € TOTOXHi PIBHO3HAaYHUKH,
BUOKpEMJIEHO Iollepe/PKeHHs ByJibrapysauil yk-
paiHCBKOI MOBH Ta 3axMCT Bij, IOKPYy4iB, Haro-
JIOLIEHO Ha TOMY, 1[0 B OCBITHBOMY IIPOCTOPI CIIi-
JIKyBaHHSI yKPalHCbKOI0 MOBOIO € 060B’I3KOBUM i
PEKOMEH/I0BaHO MOLIMPIOBATH YKPAiHCbKY MOBY
B MOJIOLI)KHOMY CepeZlOBHUILli: JOLIKIJILHOMY, y4-
HIBCBKOMY, KYPCaHTCbKOMY, CTYAE€HTCbKOMY Ta
cepeJ; HAYKOBO-IIeZJarorivyHoro CKaagay.

BapTo 3BepHyTH yBary Ha Te, IKOK MOBOIO B
YKpaiHi MOXKHa 3400yTH OCBITY pi3HUX piBHIB.
HajgBaxkiiMBUM € 3/{00yTTSI OCHOBHOI 3arajibHOI
OCBITH, OCKIJIbKM LieHl MpoLecC € He JIUILe IPaBOM
JIIOJJMHH, a 1 11 060B’I3KOM.

Y 4MHHOMY 3aKOHOJABCTBI PO OCBITY BCTa-
HOBJIEHO, 110 B OCBITHIX Oprasisanisgx OCBITHA
JUSJIBHICTD 3/iHCHIOETBCSA JIep>KaBHOK MOBOIOZ,
TaMm caM0 3a3Ha4eHO, 10 «Jep:KaBa TapaHTyE
KOXXHOMY TIPOMaJsAHMHOBI YKpalHM NpaBO Ha
3/100yTTA popMabHOI OCBITH Ha BCiX piBHAX
(moukinbHOI, 3arajbHOI cepeHbOI, TpodeciiHOoi
(mpodeciiiHo-TexHiuHOi), ¢daxoBoi mnepeaBUINOI
Ta BUIINOI), a TAKOX MO3aUIKI/IbHOI Ta MicASgUI-
JIOMHOI OCBITH JIep>KaBHOIO MOBOIO B Jlep:KaBHHUX
i KOMyHaJIbHUX 3aKJIaJlaX OCBIiTH»3, 3 YOr0 MOXKHa
3p06UTH BUCHOBOK IpO Te, L0 3aKOHOM He [i0-
3BOJISIETBCS 3/I00YTTS OCBITH BCiX piBHIB Oy/b-
SIKOI0 iHIIIOI0 MOBOO, KpiM yKpaiHchkoi*. BojHo-
yac 3a3HayvyeHo, 1[0 «0CO6H, SIKi HaJleXaTb J0 Ha-
L[iOHAJIbHUX MEHIIUH YKpaiHW, MalOTb rapaHToO-
BaHe I[IpaBO Ha HaBYaHHA B KOMYHaJIbHHUX
3aKJajlax OCBITH i1 34,00yTTS AOLIKIZIBHOI Ta
MIOYaTKOBOI OCBITH, MOPAJ i3 [lep>KaBHOI MOBOIO,
MOBOIO BiZIMOBiZIHOI HalliOHA/IbHOI MEHIIUHHU. lle
MpaBO peasi3yeTbCd LLJIAXOM CTBOPEHHS BiAIO-
BiJIHO [10 3aKOHOJaBCTBA OKpeMUX KJaciB (rpym)
i3 HaBYaHHSAM MOBOIO BiZINOBiAHOI HalliOHAJIbHOI
MEHILIWHHU NOPAJ i3 Jep>KaBHOI0 MOBOIO i He IO-
IIMPIOETBCA Ha KJjacu (Tpynu) 3 HaBYaHHAM
YKpaiHCbKOI0 MOBO0»>. TakoK BUOKPEMJIEHO, 1[0
«0ocobaM, fIKi HajieXXaTb [0 KOPiHHUX HapO/iB,

2 [lpo oceity : 3akoH Ykpainu Big 05.09.2017
Ne 2145-VIII // Bl «3akoHogaBcTBO YKpainu» / BP

Ykpainn. URL: https://zakon.rada.gov.ua/laws/
show/2145-19 (gata 3BepHeHHs: 27.01.2023).

3 TaMm camo.

4 TaM camo.

5 Tam camo.
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HaliOHaJIbHUX MEHUIWH YKpaiHH, rapaHTy€eTbCA
NpaBO Ha BUBYEHHA MOBH BiJIOBiAHUX KOPiHHO-
ro HapoJy 4Y¥ HaLiOHA/JbHOI MEHIIWHU B KOMY-
Ha/JIbHUX 3aKJ/aJlaX 3arajbHOI CepeHbOI OCBITH
a60 yepes HallioOHaJIbHI KyJbTYypHi TOBapuCTBa» L.
OTe, mpaliBHUKMU [AOUIKIIBHUX OCBiTHiX ycTa-
HOB i 3aKJaZiiB 6a30BOi cepeHbOI OCBITH, ¥ AKUX
HaBYalOTbCA NpeJCTaBHUKU HallilOHAJIbHUX MEH-
IIMH | KOPiHHUX HapoJiB YKpaiHu, MalOTh NPaBo,
NOpAJ i3 Jlep>KaBHOI0 MOBOI0, HaBYaTU MOBH BiJl-
MOBiHUX HALllOHAaJBHUX MEHIIWH, OJHAK Iep-
LIOPAAHOI0 MOBOIO OCBITH € YKpalHCBKa.

BapTo Takox npoaHasi3yBaTH Te, 1K peryJto-
€TbCS MOBHE [TUTaHHA JlepXKaBHUMU CTaHJapTaMU
OCBITH BiAmnoBifiHOro piBHA. Hanpukiaz, y HOBIil
penakuii bazoBoro KOMNOHEHTY JOLIKIJIBHOI OCBi-
TH fK [lep>KaBHOr'0 OCBITHBOI'O CTaHAAPTY, 3aTBe-
paxeHid HakazoM MOH Ykpainu Bifg 12 ciyna
2021 p. Ne 33, 3a ocBiTHIM HanpsiMoM «MOBJIEHHSA
JUTHHHU»2 3a3HAYEHO, 110 «IUTHHA PO3yMI€, IO B
YkpaiHi yKpalHCbKa MOBa € iepKaBHOI0; YCBi0M-
JIIOE 3BYKOBUH CKJIaJ piAHOI MOBH, CIIMPAIOYHCH
Ha GOHEeMaTHUYHUH C/IyX | MOBJIEHHEBE JUXaHHS, a
TaKOXX ePeKTHUBHO CIIJKYETbCA PiJHOI0 MOBOIO,
CBiZJOMO HaMara€eTbCs TOBOPUTH BHpA3HO i Ipa-
BWJIbHO, YiTKO BUMOBJISIIOYU 3BYKH i CJI0Ba BiZIO-
BiJIHO J10 opdoeniyHUX HOPM YKPaTHCbKOI MOBU».

3rizHo 3 IlocraHoBolo Ka6iHeTy MiHicTpiB
Ykpaiuu «IIpo BHeceHHd 3MiH 0 /[lep»kaBHOro
CTaHJAApTy I0YaTKOBOI OCBITHM» BiA 24 JjWNHA
2019 p. Ne 688 oiHi€l0 3 BUMOT 10 000B’SI3KOBUX
pe3y/IbTaTiB HaBYaHHA Ta K/JIIOYOBUX KOMIIETEH-
THOCTeH 37j06yBayiB OCBITU € «BiJIbHE BOJIOAIHHS
Jlep>KaBHOI0 MOBOIO, 1110 Ilepei6aya€e YMiHHS YCHO
i MMCBbMOBO BUCJIOBJIIOBATH CBOI [YMKHU, IOYYTTS,
YiTKO Ta apryMeHTOBAHO MOSICHIOBAaTH (QaKTH, a
TaKOX JIFOOOB 10 YUTAHHS, BiUyTTa Kpacu cJio-
Ba, YCBiJOMJIEHHSI PoJii MOBU /i1 epeKTUBHOTO
CMiJIKyBaHHA Ta KyJIbTYPHOI'O CaMOBHUpPaXKeHHH,
TFOTOBHICTb BXKHBATH YKPaiHCbKY MOBY fIK pPiJHY
B Pi3HUX KUTTEBUX CUTYalifix»3, a TAKOXK «3JaT-
HiCTh crisikyBaTHcs pigHolo (y pasi BigMiHHOCTI
BiJl JilepKaBHOI) Ta iHO3eMHMMH MOBaMH, 110 Te-
penbadae aKkTUBHe BUKOPUCTAHHSA pijHOI MOBU B
Pi3HUX KOMYHIKaTUBHUX CHUTyaLliflX, 30KpeMa B
no6yTi, OCBITHbOMY IPOILIEC], KYJIbTYPHOMY KUTTI
rpoMajii»*.

1'Tam caMmo.

2 [Ipo BHeceHHs 3MiH A0 [lep>kaBHOro CcTaH/a-
PTy no4yaTkoBoi ocBiTH : [loctaHoBa KabGiHeTy MiHi-
cTpiB Ykpainu Bif 24.07.2019 Ne 688 // Ypsanosuit
nopTas odin. cant. URL: https://www.kmu.
gov.ua/npas/pro-vnesennya-zmin-do-derzhavnog-
688 (mata 3BepHeHHs: 27.01.2023).

3 TaM camo.

4TaM camo.
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MoBHe nuTaHHA B /JlepKaBHOMY CTaHZAApTI
6a30Bo1 cepeiHbOI OCBiTH, 3aTBepKeHOMy [loc-
TaHoBow KabineTy MinicTpiB Ykpainu Big 30 Be-
pecHs 2020 p. Ne 898, BUCBIT/IEHO y KJIIOYOBUX
KOMIIETEHTHOCTAX Ha PiBHI BiJIbHOrO BOJIOJIHHA
JIEP>)KaBHOIO MOBOIO: YMiHHI KOMYHIKyBaTH YCHO
Ta MUCEMHO, I'PYHTYIOYMCb Ha HOpMax Cy4acHOI
YKpAIHCBKOI JIiTepaTypHOI MOBY, ONIEPYIOYU JIeK-
CHUKO-TpaMaTU4YHUMH pecypcaMy; OINpalOBaHHI
iHpopmariii 3 pisHUX [PKepeJ, KPUTHIYHOMY OCMHU-
CJIeHHI Ta 3aCTOCYBaHHI MOBH B YCHIH i nuceMHil
¢dopMax, 06cTOOBaHHI BJIaCHUX MOTJIAAIB i HaLi-
OHAJIbHUX LIiHHOCTEN; YCBiZJoMJIEHH]I 1LiHHOCTI
YKpaiHChKOI MOBH sIK MOBM B3a€EMO/Iii Ha Bcii
TepuTopii JepkaBus. [Jpyruil NyHKT KJIHOYOBHUX
KOMIIETEHTHOCTEH YMOXMUJIMBJIIOE CIIJIKYBaHHA
pPiAHOI0 MOBOIO, AKIO BOHA BiJpi3HAETHCA Bif
Jlep>KaBHOI, Ta iIHO3eMHUMU MOBaMH, 3/iHCHIO0-
YH yCHY Ta NHUCeMHY KOMYHIKaLilo 32 JOIOMOT 010
JIEKCUKH, FPaMaTUKU Ta MOBHUX HOPM BiZIOBI/-
HOI MOBM, ONpallbOBYIOYM iHpopMaIiito 3 pizHUx
ocepesiKiB i KpUTHYHO OCMUCJIIOI0YH i1, epeKTUB-
HO BUCJIOBJIIOIOYH TaKy iHdopMarito BifnoBigHO
Jl0 cuTyalii, 6a3y04Mcb Ha MOBHOMY Ta MOBJIEH-
HEBOMY 0CBizi®.

OTXe, MOXXeMO CHOCTepiraTh NeBHiI NPOTHU-
piyds B rajiy3i mpaBoBOTO PEryJIlOBaHHS BUGOPY
OCBITHBOIO YCTAaHOBOIK MOBM HaB4YaHHA. Ha Hamy
JYMKY, LOJAaTKOBOIO TpPaKTyBaHHf BHMaraloThb
TepMiHU «JepKaBHA MOBa» 1 «pijHa MoBa», aJike
i IOHATTSA He € TOTOKHUMHM, IpoTe B 1iK [locta-
HOBiI MOXYTb TJYMa4UTHUCh K CUHHOHIMIi4Hi. Tak,
B OJlHOMY 3i c/0BHUKIB (fpemenko, Ciinyuko,
2008) pifHy MOBY BM3HA4alOTh SIK «MOBY, KOO
BOJIOJIiE MEeBHA 0co6a 3 PAaHHbLOTO JAUTHHCTBA
(3BHMYaiiHO, MOBA Ti€l HalliOHA/JIBHOCTI, 0 AKOI
HaJIeXKUTh 1151 0c06a)», TOOTO JIIOAY, AKi 3 AUTHH-
CTBa FOBOPSATb He YKPAIHCBbKOIO MOBOIO, a OY/ib-
SKOI0 IHIIOKW, YBaXAaTUMYTb OCTaHHIO PiJHOIO.
OpHiero 3 KII0YOBUX NpobJieM YKpaiHM € He bara-
TOMOBHICTB, a 6JIIHI'Bi3M, 33 IKUM pociiicbka MOBa
3a3ixae Ha Bci rajysi 3acTocyBaHHs, 1[0 W YKpaiH-
cbKa. be3cyMHiIBHO, TOBHOMACIITa6HE BTOPTrHEHHS
pd B Ykpainy 2022 p. 3yMOBUJIO 3MiHY MOBHOTO
KOJy HalllOl /iep>KaBH, aJiKe 3Ha4YHa KiJIbKICTb JI10-
Jlel moyasa GopMyBaTHU YKpaiHOMOBHUE MPOCTID,
CBiJOMO 1030YyBalUYKUCh POCIHChKO-YKpaiHChKOI
JIBOMOBHOCTI, [IeOKyIyl0UM B TaKui croci6 BJac-
Hi MOBHIi TepeHH. [IpoTe pocilicbKOl0 MOBOIO y

5 Tlpo mesiki MUTaHHS JiepKaBHUX CTaHJAPTIB
MOBHOI 3arajibHoOI cepeJHbOi OCBiTH : [locTaHoBa
Kabinety MiHictpiB Ykpainu Big 30.09.2020 N2 898 //
B/l «3akoHozaBcTBO YKpainu» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/898-2020-n
(naTa 3BepHeHHs: 27.01.2023).
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cxigHuX i miBJeHHUX 006J1acTAX YKpaiHU U Jioci B
no6yTi MOC/YTrOBYOThCS Pi3HI BEPCTBU CycHisibC-
TBa, yBAXAIOYM 1110 MOBY piJiHOW. TOMy BBaKae-
MO, 10 CUHOHIMIYHe BBeJeHHA TepMiHa «pijHa
MOBa» 3aMiCTh «Jlep>kaBHa MOBa» Yy HOBill pe/ak-
1ii ba30BOro KOMINOHEHTY JOLIKIJIBHOI OCBITH K
Jlep>kaBHOr'0 OCBITHBOI'O CTAHZAAPTY, 3aTBepKe-
Horo HakazoM MOH Ykpainu Big 12 ciunsa 2021 p.
Ne 33, HenpUNyCTHUME, OCKIJIbBKM MOXXe YMOXJIU-
BUTH HaBUYaHHS 0Cib y 3aKJa/iaxX AOILIKIJIbHOI, 1o-
4aTKOBOI 1 MOBHOI CepefHBOI OCBITU He JIMLIe
Jlep>KaBHOIO, a ¥ IHIIMMKM MOBaMHM, 30KpeMa po-
cilicbko10.

JlepkaBHMI cTaHgapT npodeciiiHoi (mpode-
CiliHO-TeXHi4HOi) 0CBiTH, 3aTBep/pkeHUH [locTaHo-
Boto Kabinety MiHicTpiB Ykpainu Big 20 »KOBTHS
2021 p. N2 1077, a Takox [Jiep:KaBHi CTaHZApPTH
¢daxoBoi mnepejBumol ocBiTH, ¢axoBoi BHULIO]
OCBITH y peaJii3alii MOBHOTO IMTAaHHSA KEPYIOTb-
¢ cT. 7 3akoHy YkpaiHu «IIpo ocBiTy», y skiil
3a3HAYAETHC, 1[0 «KMOBOIO OCBITHBOI'O NIPOLIECY B
3aK/1aJlax OCBITH € Jep:kaBHA MOBQ, a TAKOX 0OCO-
6aM, fIKi HaJieXkaTb /0 KOPIHHUX Hapo/iB, Hallio-
HaJIbHUX MEHIIMH YKpaiHY, iHO3eMLdM Ta 0Co-
6aM 6e3 rpoMaJsHCTBA CTBOPIOIOTHCS HaJeXHi
YMOBH JJ151 BUBUEHHS Jlep>KaBHOI MOBU» 1.

AK1IeHTYyEMO yBary Ha TOMY, 1110 BifjmoBiHO
J0 Jep>XaBHUX CTaHZAPTIB YCiX pIBHIB OCBITH
BUKJIQZJaHHA Ta BUBYEHHS Jep:KaBHOI MOBU YK-
paiHu 3/1iIHCHIOETHCA B MeXaX Oy Ab-AKUX OCBITHIX
nporpaM. To6TO yKpaiHCbKYy MOBY SIK JepKaBHY
3aBX/JJ BHUBYAIOTb fAK AUCLUIUIIHY 3aBAAKHU 11
JepKaBHOMY CTaTyCy. YKpaiHCbKe 3aKOHOJABCT-
BO NpsAMO Nepej6adyae 060B’SI3KU IPOMafsaH YK-
palHu BOJIOLITU Ta BUKOPUCTOBYBATH JEP>KaBHY
MOBY Ha TepuUTOpii YKpaiHu «Ipu 3AilcHEeHHI
NOBHOBa)KeHb OpraHaMy JepaBHOI BJajyd Ta
OpraHaMHM MiCLIeBOr0 CaMOBpsAAYyBaHHSA, a TaK0X
B iHIIMX NyO6JIiYHUX cdepax CYyCHiIBHOTO KUTTS,
aKki BHU3HayeHi MM 3aKOHOM»Z i 3a3Hayae, IO
«Jisl LbOTO 3aKOHY He MNOIUUPIOETHCA Ha cepy
MPUBATHOTO CHiJIKyBaHHS Ta 3/iACHEHHS peJi-
rilHux o06ps/AiB»3, MpPOTe OCHOBHA 3arajbHa
OCBiTa cnpsiMoBaHa Ha GOpMyBaHHs KOMIIETEHT-
HOCTeH, MOB’sI3aHUX i3 peasizalli€lo 0co60r0 CBOiX
npaB i 060B’sI3KiB SIK 4jieHa CYyCHiJbCTBA, YCBi10-
MJIEHHSAIM L[iHHOCTel rpoMaZifiHCbKOro (BizIbHOTO
JleMOKPAaTUYHOIr0) CyCIiJIbCTBA, BEPXOBEHCTBA
npaBa, MpaB i CB060/| JIOAWHU i rpoMaJssHHUHA%,

L [Ipo ocBity : 3akoH Ykpainu Big 05.09.2017
Ne 2145-VIII // B/l «3akoHogaBcTBO YKpainu» / BP

Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/2145-19 (gata 3BepHeHHs: 27.01.2023).
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ToMy MOKHa HaroJI0CUTH Ha 060B’sI3Ky IPOMa/isiH
BOJIOZITH Jilep>KaBHOI0 MOBOI YKpaiHu. Buokpem-
JIIOI0YM J1ibepasbHO-TiIOpUAHY MOJENb MOBHOTO
nuTaHHA B 3akoHi YkpaiHu «[Ipo 3a6e3nedyeHHs
dyHKIIOHYBaHHS YKpalHCbKOI MOBH SIK Jlep>KaB-
Hoi», HaykoBuLd [. ®@apion (2019, c. 119) 3ayga-
KY€, 110 3a3HaYeHUH 3akoH He y6Ge3meuye Jep-
»)KaBHUHM CTaTyC YKpalHCbKOI MOBH, a HaBIaKH,
CTBOPIOE YMOBHU JUJI HMOTO 3BY>KEHH$, 1110 IIPOC-
TEXYETbCSA «B 06a30BUX CTATTAX, BTOPHUHHOCTI
LbOr'0 3aKOHY 4epe3 CUCTEMHe BifiCMJIaHHA [0
IHINMX 3aKOHIB, Y HACKPi3HOMY BiATepMiHyBaHHI
MOro OKpeMux CTaTell Ta Bi/iTepMiHYBaHHI NMoKa-
paHH4 3a nopyiueHHs. [loka30Bo Npo 1ie cBijYaTh
Tpu 6a30Bi chepu 6yTTA HaIlil: OCBITHBO-HAYKO-
Ba, KyJbTypHO-iHdopMaliliHa Ta [epKaBHOYI-
paBJliHCbKa. Y BCixX HUX JIOMYILeHO iHIy MOBY a60
K MOBY, “IPUMHATHY JJI1 CTOPIH"».

YuHHe 3aKOHOJaBCTBO BiANOBiAHO A0
cT. 188-52 Kopekcy YkpaiHu mpo agmiHicTpaTh-
BHI IIpaBONOpYIIEHHS Nepef6avyaE BiANOBiJalb-
HICTb 3a MOpYyUIEHHS BUMOr 3aKOHY YKpaiHU
«[lIpo 3a6e3nedyeHHs QYHKIIOHYBAaHHS YKpaiHCh-
KOI MOBHU fIK Jlep:KaBHOI» y rajy3i OCBiTH, KyJib-
TypH, HAyKd TOWIO0 y BUIJIAJLI «HAKJALEeHHHA
wrpady Bif JABOXCOT A0 TPbOXCOT HEONOJATKO-
BYBaHUX MIHIMyMIB A0XOAIB rpoMajsH abo mo-
nepe/pKeHHs, AKIL0 MOpyLIeHHsI BYMHEHe BIIep-
me»S. BapTo TakoXx BigMITHUTH, 1[0 YUHHE
3aKOHOJAaBCTBO (QiKCye po3rany:KeHy CHUCTEMY
HOpM, fIKa BCTAHOBJIIOE BiANOBIJa/IbHICTD 3a IO-
pylIeHHSI MOBHUX NPUIHUCIB. ¥ 3akoHi YKpaiHu
«[Ipo 3abe3neyeHHs1 PYHKLiOHYBaHHS yKpaiHChb-
KOI MOBH fIK /lep>KaBHOI» 4iTKO MponKcaHi 0cobu,
SAKUX MOXYTb NPUTATHYTHU A0 BifMOBIiAAJBHOCTI
3a NPOTHUIpPaBHi Ail abo 6e3AiA/NbBHICTh y 3a3Ha-
yeHil cdepi BiJIMOBIAHO /10 BUKOHAHHS CBOIX
CyKO0BHX i MocaZioBUX 060B’sA3KiB. C/1if TaKkoX
HaroJIOCUTH, 110 NUTAHHA KOHTPOJIIO 33 AOTpPH-
MaHHfl HOPM HaBeZleHOro 3aKOHy NOKJIaJleHO Ha
YNnoBHOBaXXEHOT0 i3 3aXUCTy Jep:KaBHOI MOBU
3riHO 3 HOro KOMIETEHI[iIMHU Ta QYHKIiIMHU.
[IpoTe Ha cbOro/HI 1iel MpaBOBUN MexaHi3M 3a-
CTOCOBYETBCS1 MOOAMHOKO. BBaxkaeMmo, 1o edek-
TUBHICTb 3aKOHOZIABCTBA MOXe OYTH JOCATHYTA
3aCTOCYyBaHHAM aJMiHICTpaTUBHUX 3axOLiB V
NOEAHAHHI 3 eKOHOMIYHHMMM peryadaropamu. Ta-
Ka CUCTeMa BIJANOBIJa/IbHOCTI 3a MOpYILIEHHA
HOPM 3aKOHO/IaBCTBAa BOJHOYAC NMOBHHHA ¢Op-
MyBaTH B YCiX rpoMajAH YKpaiHU IO3UTHUBHE

5 [Ipo 3abe3neyeHHs1 GYyHKIIOHYBaHHS yKpaiH-
CbKOI MOBHU $IK JiepaBHOi : 3aKoH YKpaiHW Bifj,
25.04.2019 Ne 2704-VIII // B/l «3akoHOAABCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/2704-19 (mata 3BepHEHHS:
27.01.2023).



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

CTaBJIeHHS [0 JOTPUMaHHA MOBHUX HOPM, pO3Y-
MiHHA BJIaCHOI BiAIIOBiZJa/IbHOCTI 3a CTaH YKpaiH-
CbKOI MOBM.

BHUCHOBKHM. OT:xe, 3aKOHU Ta HOPMaTUBHO-
PaBOBi aKTH YKpaiHU CpsiMOBaHi Ha BUOYZOBY
MOBHOI cUTYyallii ¥ akTyasi3alito MOBHOI MOJIITH-
KH. 3aKoH Ykpainu «Ilpo 3a6e3neyeHHs QyHKITi-
OHYBaHHSl yKPaiHCbKOI MOBH fIK Jlep>KaBHOI» pe-
NIpe3eHTY€E YKPAIHCbKY MOBY fIK Jlep:KaBHY MOBY
YKpainy, 1o peasnisyeTbcad B TaKHUX KJIOYOBUX
IJIONIMHAX: MOBA BOAHOYAC BUCTYIIAE 3HAPALAAM
KOHCO/Mfanii Hauii, iHCTpyMEeHTOM MiATPUMKH
KYJbTypH Ta GAaKTOPOM MiXKHAPOJHOTO BILIUBY.
Cutipy 3a3HaYMUTH, 0 0GOB’I3KOBE BUBYEHHS VK-
paiHCbKOI MOBH SIK Ziep>KaBHOI 3/100yBaYyaMH BCiX
PIBHIB OCBITH He3aJIeKHO BiJ IXHbOI HaliOHaJb-
HOCTI 3arajioM Ma€ CTaTH 3all0pyKOI0 NOIIWPEH-
HA Ta PO3BUTKY YKpPaiHCBKOI MOBH IK eJleMeHTa
KYJbTYpU Ta COOGOPHOCTIi Jep)kaBH, MpPOTe
000B’A3KOBicTb 1I BUBYEHHS 3JaTHA HeraTHUBHO
N03HAa4yaTUCS Ha NpaBaxX JesKUX rpoMajisH, ski
He MOXXYTb ab0 He XO4yTh il BUBYATH 3 Pi3HUX
npuuuH. ToMmy npo6seMa 3aCTOCYBaHHSI MOB Y
chepi ykpaiHCbKOI OCBiTH TpuBa/IMi 4yac Gyne
aKTya/lbHOO, 1110 OGOB’SI3KOBO KYJBTYPHO 3Mi-

HUTb Hally JAepxkaBy. BucyBarwouu [0 rpoMazsaH
YkpaiHu oco6JiMBi BUMOTH 1010 MOBHHUX 3MiH,
Jlep>kaBa BoJHOYAC 3000B’'I3YEThCS 3a0€3MEeYHUTH
B NOBHOMY 06csi3i mpoliec HaBYaHHS, BUBYEHHS i
3aCTOCYBaHHS JepKaBHOI MOBHU Ta CTBOPHUTH ra-
paHTii peaJsizanii eTHOJIIHIBICTUYHUX IHTEpECiB
TUX FpOMajifH, [Id fKUX Jep)kaBHa MOBa He €
pigHoto. [l 3a6e3nedyeHHs MilfHOI KOMyHikarllii
YKpalHCbKOr'0 ypaAy 3 HapoJOM, BUKJAJayiB i
3/106yBayiB OCBiTH, KepiBHUKIB i MpaliBHHUKIB,
yPAAOBLIB i rpOMajisiH, 3aCTOCOBYIOYM YKpalHCh-
Ky MOBY $IK Jlep>KaBHY, IOTPiGHO yTBEPAUTH TaKi
NpPaBOIKCHI MpaBUJa, 10 HaZABAaTUMYTb 3MOTY
IIMPOKOMY 3arajly 3MiCTOBHO pPO3YMITH TEKCTHU
JlepKaBHOIO0 MOBOIO, 3a6e3Me4y04H IXHI0 CTUIIiC-
THUYHY HEUTPAJbHICTD i foCcTynHicTb. BusHauHu-
MU O3HaKaMU TEKCTiB HayKOBOI JiiTepaTypu €
YiTKICTb, TOYHICTb, JIOTIYHICTb, ICHICTb i 3MiCTOB-
HicTb. Li 2k 03HaKM BJIACTUBI TEKCTAM IOPUAUIHUX
JOKYMEHTIB i MpaBHUYOI HAYKH, aJi>)Ke TaKi TEKCTH,
YKJIaJZieHl Jlep>KaBHOI0 MOBOIO, 3MEHUIYIOTh KiJb-
KiCTb KOMYHIKaTHBHHUX HETOYHOCTEH, 36ijblry-
IOTb [JI€BICTh COLjaJIbHUX 3HOCUH, 3MEHLIYIOThb
Jlep>kaBHI BUJATKU MiJi 4aCc KOHTAKTYBaHHA 3
rpoMaZiiHaMU GaraToHal[ioHaJbHOI KpaiHU.
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CTaBJIEHO 3HAYEHHE MOUCKA JAYXOBHBIX acCOI[MALINK, KOTOPble 060bEAUHSIOT COBPEMEHHOE CO-
o61ecTBo. [IpaBo He MOXET OT/ENSAThCSA OT Pa3BeJOK AYXOBHOI'O POJCTBA U OT MOBbILIEHUS
onpeJie/IeHHOM UJIe0JIOTUH, KOTOpask 3alllMIaeT pa3BUTHEe HALMOHATbHOIO rocygapcraa. OT-
MeyeHOo, YTO Bejylllee MeCTO B CUCTeMe CBf3ed NMPUHAJJIEKUT YKPAaUHCKOMY s3bIKy. Ocy-
IIeCTBJIEHO pa3rpaHUYeHHe MOHSTHUH «TOCYJapCTBEHHBIN S3bIK» U «OQUIUANBbHBIN S3bIK».
HccnepoBanbl Bonpockl PaBOBOIO PeryJMpOBaHUsl MCIOJIb30BaHUSA YKPAaWHCKOTO rocyaap-
CTBEHHOTO sI3bIKa B 06pa30oBaTe/IbHOM chepe ¢ MOMeHTa NMPOBO3IJIallleHHs] YKPauHbl HE3aBH-
CUMBIM JIEMOKPATUYECKUM TOCYyapCTBOM U 0 CUX Mop. [IpoaHa/U3UpPOBAHO S3bIKOBOE CO-
CTOsIHUE TI0JIyYeHHs] 06pa30BaHMsl COOTBETCTBYIOLIETO YPOBHS, ONHUpPaAsAch Ha 3aKOH YKpauHbI
«06 06pa3oBaHUM», TOCYAAPCTBEHHbIE CTAHAAPTHI BCEX YPOBHEHN 00pa3oBaHUs, 3aKOH YKpa-
uHbl «06 obecneyeHN PYHKIMOHUPOBAHUS YKPAWMHCKOTO SI3bIKA KaK TOCYapCTBEHHOTOY.
OTMeueHO, UTO B COOTBETCTBUHU C BblllleyKa3aHHbIMU 3aKOHAMHU U HOPMATUBHBIMU JI0KYMEH-
TaMH TOJIbKO Ha FOCyZapCTBEHHOM SI3bIKe YKpauHbI MOXKHO MOJIYYHUTh BCe YPOBHU 00pa30oBa-
HUS, YKa3aHHbIE B CTaH/ApPTaX, YTBEPKAEHHBIX MOC/e BCTYILJIEHUS B CUJIy 3aKOHA YKpauHbI
«06 o0pa3oBaHUK». 3aMeYEHO, YTO CPeJU K/IIYEBBIX KOMIIETEHTHOCTEH JOMIKOJBHOrO U
HayaJIbHOTO 00pa30BaHUs BblZie/IeHa CIOCOOHOCTh 061AThCsl HA POAHOM, €C/IM OH OTJINYaeT-
Cs1 OT rOCy/JapCTBEHHOI0, U HHOCTPAHHBIX si3bIKax. OTMevyeHa 0653aTeTbHOCTh U3yYeHUs Toc-
yAapCTBEHHOT0 I3bIKa YKPaWHbI B 06pa30BaTeIbHBIX yUPEXK/JeHUSAX BCeX YPOBHEH.
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LEGAL REGULATION OF THE UKRAINIAN LANGUAGE AS THE STATE LANGUAGE
IN THE UKRAINIAN EDUCATION SPHERE

The constitutional status of the Ukrainian state language as a consolidating component of
Ukrainian society from 1991 to the present day has been analyzed in the article. The signifi-
cance of the search for spiritual associations uniting the modern community is represented.
The law cannot be separated from explorations of spiritual kinship and from the rise of a cer-
tain ideology that ensures the development of the nation state. It has been noted that the lead-
ing place in the system of connecting links belongs to the Ukrainian language. A distinction be-
tween “state language” and “official language” has been made. The issue of legal regulation of the
use of the state language of Ukraine in the educational sphere from the moment Ukraine was de-
clared an independent democratic state to the present day has been studied. The language status
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of education at the appropriate level based on the Law of Ukraine “On Education”, State Stand-
ards of all levels of education, the Law of Ukraine “On Ensuring the Functioning of the Ukraini-
an Language as a State Language” has been analyzed. It has been emphasized that in accord-
ance with the above-mentioned laws and regulatory documents, all levels of education
indicated in the standards approved after the entry into force of the Law of Ukraine “On Educa-
tion” can be obtained exclusively in the state language of Ukraine. It has been noted that among
the key competences of preschool education and primary education, the ability to communi-
cate in foreign languages and the native language, if the latter differs from the state, is singled
out. It has been stressed that it is mandatory to study the state language of Ukraine in educa-
tional institutions of all levels.

Key words: the Ukrainian language, state language, native language, education, law, language
legislation.
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CRIMES AGAINST HUMANITY IN THE CONTEXT OF THE ARMED CONFLICT
IN UKRAINE: DEFINITION, PROBLEMS OF DISTINCTION WITH RELATED

OFFENCES

The article is devoted to the characteristics of crimes against humanity as a category of
international criminal law and in the context of the armed conflict in Ukraine. It has been stated
that corpus delicti of crimes against humanity reveal many features which have a common
meaning with the features of war crimes, and this creates difficulties in legal application. A
table of the norms relevance and their drafts on crimes against humanity and war crimes
under the Rome Statute of the ICC and the draft UN Convention on the Prevention and
Punishment of Crimes against Humanity has been compiled. The criteria for distinction
between these corpus delicti has been proposed. It has been established that the Criminal Code
of Ukraine does not contain special corpus delicti of crimes against humanity. The conceptual
direction of national criminal legislation improvement has been determined.

Key words: aggression, armed conflict, crimes against humanity, genocide, war crimes, distinc-
tion, subject of crime, contextual element.

Original article

INTRODUCTION. Russia’s unleashing of an
aggressive war against Ukraine, an unprovoked
and definitely illegal initiation of an international
armed conflict, naturally entailed a long criminal
trail derived from the crime of aggression itself. It
is associated with a large-scale violation of the
rights and freedoms of Ukrainian citizens, sys-
tematic attacks on the territorial integrity and
sovereignty of the state, and violations of the laws
and customs of war. The range of these violations
and encroachments is very wide and affects both
the national legal system and the international
legal order. At the same time, it manifests two
groups of crimes - war crimes and crimes against
humanity. At the same time, neither the former
nor the latter are defined as such with the corre-
sponding legal and linguistic identity in the na-
tional criminal law. The relevant criminal law
provisions are semantically and structurally dis-
persed; the construction of their elements raises
many questions in terms of completeness, con-
sistency of the criminal law protection mecha-
nism, adequacy of its components to the system
and logic of criminal law regulation, policy and
international legal instruments to combat these
categories of crimes.

The involvement of international legal mech-
anisms of criminal justice in responding to the
situation of the international armed conflict in
Ukraine is generally (among civilised nations of

© Orlov Yu. V., 2023

the world) considered a necessary step to restore
the legal order, to bring those responsible for
committing international crimes to international
criminal liability on the basis of complementarity
with national jurisdiction. These circumstances
necessitate the synchronisation of national and
international mechanisms of criminal law protec-
tion against threats of war, and the introduction
of semantic and terminological clarity and rele-
vance. First of all, this concerns crimes against
humanity and war crimes, which, in addition to
not having a clear legislative definition, represent
situations of competition of corpus delicti that
need to be resolved and the practice of correct
and uniform application of the law on criminal
liability established.

PURPOSE AND OBJECTIVES OF THE
RESEARCH. The purpose of the article is to formu-
late proposals for the criteria for distinguishing
between crimes against humanity and war crimes
in the international legal format and to make a the-
oretical and model projection onto the legal system
of Ukraine in the context of the armed conflict. The
objectives of the article are: 1) to define crimes
against humanity and war crimes; 2) to identify
and describe the international legal sources of
their criminal unlawfulness; 3) to determine the
criteria for their distinction; 4) to establish the com-
pliance of the elements of crimes against humanity
and war crimes under international criminal law
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with the provisions of Ukrainian criminal law;
5) to provide recommendations on their qualifica-
tion when distinguishing them as related ele-
ments of crimes in the context of the armed con-
flict in Ukraine.

METHODOLOGY. The philosophical level of
the methodology for studying the issues of quali-
fication of crimes against humanity and war
crimes is represented by the principle of systema-
ticity, historicism, the laws of universal connec-
tion and dialectical contradiction, the application
of which has determined the general research
paradigm of parity and complementarity of inter-
national and national criminal law. At the general
scientific and specific scientific levels, the meth-
ods of hypothesis, analysis, synthesis, as well as
systemic legal analysis and hermeneutic (for the
purpose of interpreting the elements of crimes
against humanity and war crimes), content analy-
sis (statutes of international ad hoc tribunals,
UN resolutions, court verdicts under Art. 438 of
the Criminal Code of Ukraine), expert assess-
ments (120 pre-trial investigation officers of the
National Police, 40 prosecutors, 10 heads and
deputy heads of investigative departments of the
Security Service of Ukraine, 23 judges who had
experience in war crimes cases were inter-
viewed).

RESULTS AND DISCUSSION. The categories
of “crimes against humanity” and “war crimes”
were formed in the depths of international crimi-
nal law and are used to refer to international
crimes. In domestic criminal law, they do not have
their identical normative projection, which does
not mean that the CC of Ukraine does not have the
relevant elements at all (and this opinion is com-
mon among law enforcement officers). However,
in order to establish their relevance and further
identify gaps, conflicts, other legal inconsistencies
and areas for improvement of the Criminal Code
of Ukraine and its application practice, it is neces-
sary to clarify the content and correlation of these
categories in international law.

In this context, it is appropriate to emphasise
that, according to N. A. Zelinska (2017), the con-
cept of “crime” is no longer as completely con-
trolled by the state as it used to be. An interna-
tional crime is an attack on universal ethics and
human values that is the subject of solidarity
criminal prosecution by the states or the interna-
tional community. Solidarity in the prosecution of
the most serious international crimes, in turn,
requires that national and international jurisdic-
tions “speak the same language”, so that domestic
mechanisms for recording, documenting and in-
vestigating these crimes are adequate to those
adopted by international criminal justice. This is

the basic grounds for the principle of complemen-
tarity in the activities of international criminal
justice bodies; the principle of complementarity
can only work when there is something to com-
plement, but not to replace or substitute.

It is worth noting that the English-language
phrase crimes against humanity, which is used in
international legal acts, has found its ambiguous
equivalent in Ukrainian. Although not a broad, but
somewhat variable range of meanings, the term
“humanity” can be translated into Ukrainian as
“21r00cmeo” or “sr00sHicmy”, among other possi-
ble denotations. This duality is partially reflected
in the regulations. Thus, in the national legal dis-
course, two actually synonymous categories are
simultaneously present. The first is crimes against
humanity, which is enshrined in the UN Conven-
tion on the Non-Applicability of Statutory Limita-
tions to War Crimes and Crimes against Humanity?
and fragmented, in connection with security, in the
title of Chapter XX of the Special Part of the Crimi-
nal Code of Ukraine “Crimes against Peace, Human
Security and International Law and Order”2. The
second is actually crimes against humanity, which
is contained in the title and text of the European
Convention on the Non-Applicability of Statutory
Limitations to Crimes against Humanity and War
Crimes 3. However, the analysis of these interna-
tional treaties does not make it possible to clarify
the exact content of the categories analysed. And
while the European Convention defines crimes
against humanity by referring exclusively to the
1948 Convention on the Prevention and Punish-
ment of the Crime of Genocide, the UN Convention
on the Non-Applicability of Statutory Limitations
to War Crimes and Crimes against Humanity de-
fines such crimes as follows: “Crimes against hu-
manity, whether committed in time of war or in
time of peace, as defined in the Statute of the Nu-
remberg International Military Tribunal dated
8 August 1945 and reaffirmed in resolutions 3 (I)

1 KoHBeHLisl PO HE3aCTOCYyBaHHS CTPOKY JlaB-
HOCTI /10 BOEHHUX 3JIOYUHIB i 3JIOYUHIB POTH JIIOJ-
cTBa : Big 26.11.1968 // Zakon.cc. URL: https://
zakon.cc/law/document/read/995_168 (Accessed
5January 2023).

2 KpuMiHaZIbHUH KoJeKC YKpaiHU : 3aKoH Yk-
painu Bifg 05.04.2001. Ne 2341-III // Basa panux
(B1) «3akoHoxaBcTBO YKpaiHu» / BepxoBHa Paja
(BP) VYkpainu. URL: https://zakon.rada.gov.ua/
laws/show/2341-14 (Accessed 5 January 2023).

3 €BporeiicbKka KOHBEHILiSl PO HE3aCTOCYBaH-
HA CTPOKIB J@BHOCTI 10 3JI0YMHIB IPOTH JIIOAAHOCTI
Ta BOEHHMX 3JI04MHIB : Bix 25.01.1974 // BJ| «3a-
KOHOJABCTBO Ykpainn» / BP VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/994_125
(Accessed 5 January 2023).
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dated 13 February 1946 and 95 (I) dated 11 De-
cember 1946 of the General Assembly of the Unit-
ed Nations expulsion as a result of armed attack
or occupation and inhuman acts resulting from
apartheid policies, as well as the crime of geno-
cide as defined in the 1948 Convention on the
Prevention and Punishment of the Crime of Geno-
cide, even if these acts do not constitute a viola-
tion of the domestic law of the country in which
they were committed”®.

This definition allows us to draw several con-
clusions. Firstly, the category under study is seen
as generic in relation to a number of criminal
manifestations, including genocide; it has a
broader meaning and a specific object that is as-
sociated not with humanity as a population, but
with humanity as a spiritual and value compo-
nent, the quality of human coexistence, and some
basic ethics of such coexistence. On this basis,
secondly, it is still preferable to use the category
of “crimes against humanity”. Thirdly, crimes
against humanity are sufficiently clearly, at least
discursively, normatively distinguished from war
crimes. Fourth, for the first time, the definition of
“crimes against humanity” is articulated and for-
mally enshrined in the Charter of the Nuremberg
Military Tribunal for the Trial and Punishment of
the Major War Criminals of the European Axis
Powers (hereinafter — the Nuremberg Military
Tribunal), to which the European Convention on
the Non-Applicability of Statutory Limitations to
Crimes against Humanity and War Crimes refers.

In general, the Nuremberg modification of
the international crime represented a triad of
crimes: crimes against peace, war crimes and
crimes against humanity. The latter, according to
paragraph “c” of part 2 of Art. 6 of the Statute of
the Nuremberg Military Tribunal was defined as
murder, extermination, enslavement, exile and
other cruel acts committed against civilians be-
fore or during the war, or persecution for politi-
cal, racial or religious reasons in order to commit
or in connection with any crime within the juris-
diction of the Tribunal, whether or not such acts
constituted a violation of the domestic law of the
country where they were committed?2.

1 KoHBeH1ifl NP0 HE3AaCTOCYBaHHS CTPOKY JlaB-
HOCTI 10 BOEHHUX 3JIOYMHIB i 3JI04UHIB IPOTHU JIIOJ-
cTBa : Big 26.11.1968 // Zakon.cc. URL: https://
zakon.cc/law/document/read/995_168 (Accessed
5 January 2023).

2 YcraB Mex/IlyHapoZHOTO BOEHHOr0 TpUOyHasIa
JUISL Cy/la U HaKa3aHUs [JIaBHbIX BOEHHBIX MPECTYII-
HUKOB eBporneickux crpaH ocu oT 08.08.1945 r. //
Hropub6eprckuii nponecc. COOpHUK MaTepHasoB : B
2 1. / nox pen. K.IL.Topmwenuna, I'. H. CadoHoBa,

At the first stage of establishing an interna-
tional legal criminal sanction for crimes against
humanity, the classification of crimes against hu-
manity was developed based on the structure of
Article 6(c) of the Nuremberg Tribunal Statute:

- “murder type crimes against humanity” -
murder, extermination, enslavement, exile and
other cruel acts committed against civilians be-
fore or during war;

- “persecution-type crimes against humanity”
- persecution for political, racial or religious rea-
sons for the purpose of committing or in connec-
tion with any crime within the jurisdiction of the
Nuremberg Tribunal (l'HaToBcbkuii, 2017).

The rational basis for this classification is
that qualifying a person’s behaviour as a “perse-
cution-type crime” requires discriminatory mo-
tives, while for “murder-type crimes” they are not
required. However, all later codifications of inter-
national criminal law do not adhere to this classi-
fication (I'naToBCchkUH, 2017).

As can be seen, crimes against humanity
largely overlap with the act known as “genocide”,
which in the Roman modification of the interna-
tional crime corresponds to the independent ele-
ment of the international crime of genocide. How-
ever, such a rhyme (if not the correlation of both
general and special legal compositions) also aris-
es from the text of the European Convention on
the Non-Applicability of Statutory Limitations to
Crimes against Humanity and War Crimes, Article 1
of which operates with the category “crimes
against humanity as defined in the Convention on
the Prevention and Punishment of the Crime of
Genocide adopted by the General Assembly of the
United Nations on 9 December 1948”3. Neverthe-
less, it should be noted that even within the
meaning of the Nuremberg Tribunal Statute, de-
spite the linkage of the group of persecution
crimes to discriminatory motives, it is impossible
to speak of a complete coincidence of the scope of
the concepts of “crimes against humanity” and
“genocide”. The former appears to be broader,
which has served to preserve its independent
epistemological and legal significance today.

In addition, the modern doctrine of interna-
tional criminal law expresses the opinion that the
possibility of considering the crime of genocide as

C. A.Tonyuckoro, U. T. Hukutyenko. M. : Toc. usg-so
topuz. aut., 1952. T. 1. C. 12.

3 €BpomelicbKa KOHBEHIlisl PO He3aCTOCyBaH-
HA CTPOKIB JaBHOCTI 10 3JI0YMHIB IPOTH JIIOAAHOCTI
Ta BOEHHUX 3JI04MHIB : Big 25.01.1974 // BJ| «3a-
KOHOJaBCTBO YKpainum» / BP VYkpaimum. URL:
https://zakon.rada.gov.ua/laws/show/994_125
(Accessed 5 January 2023).
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a type of crime against humanity or lex specialis
(special rule that displaces the general rule) in
relation to them is generally excluded. Unlike the
crime of genocide, the elements of crimes against
humanity always require a widespread or sys-
tematic attack against the civilian population.
However, unlike crimes against humanity, the
crime of genocide requires a specific intent of the
subject of the crime to destroy a protected group
completely or partially ([HaToBcbkuii, 2022).
This opinion is quite vulnerable to criticism, since
special intent can hardly be recognised as a suffi-
cient basis for categorically denying the possibil-
ity of constituting crimes against humanity and
genocide as general and special elements. After
all, both crimes against humanity in the form of
persecution and genocide have practically the
same motive. And it is the motive that is the key
feature that determines the direction of the in-
tent. The specific outlines of the intellectual mo-
ment of the latter are not sufficient grounds for
refusing to correlate the studied elements as gen-
eral and special.

In our opinion, crimes against humanity and
genocide are not related, as M. M. Hnatovskyi
(2022) essentially points out, but are competing.
As early as in the works of A. N. Traynin (1954),
the need to distinguish between situations of ad-
jacency and competition of corpus delicti was
substantiated. Unlike generic and special corpus
delicti, the researcher emphasised that related
elements are, in fact, different corpus delicti, but
close due to the proximity of their individual ele-
ments. According to L. P. Brych (2006), the norms
providing for related elements of crimes have no
subordination either in terms of content or scope,
they are autonomous. Instead, the correlation of
common features of corpus delicti provided for by
the rules competing as general and special is
characterised by the fact that all the features of
corpus delicti named in the general rule are also
contained in the special rule. And although it is
difficult to form a vision of the basic composition
of crimes against humanity from the Statute of the
Nuremberg Tribunal (it contains a list of alterna-
tive acts that constitute the content of these
crimes), nevertheless, their subsequent interna-
tional modifications already provide such an op-
portunity and allow us to conclude that the inter-
national criminal law norms of “crimes against
humanity” and “genocide” compete as general
and special.

The Tokyo modification of the international
crime (according to the Statute of the Interna-
tional Military Tribunal for the Far East (hereinaf-
ter - the Tokyo Tribunal)) actually duplicated the
Nuremberg one, providing for liability for three

groups of crimes: crimes against peace, conven-
tional war crimes, and crimes against humanity.
The latter were defined by analogy with the Nu-
remberg Tribunal through a list of acts rather
than a definition, namely (Article 5 (c)): “Murder,
extermination, enslavement, exile (deportation),
and other inhuman acts committed against civil-
ian populations before or during the war, or per-
secution for political or racial reasons, committed
in the commission of any crime or in connection
with any crime, indictable by the Tribunal,
whether or not such act violated the internal laws
of the country where it was committed”?.

The Tokyo Tribunal’s verdict, in Chapter VIII,
appears to contain a valuable contextual element:
“The evidence of atrocities and other ordinary
war crimes submitted to the Tribunal establishes
that from the outbreak of the war in China until
the surrender of Japan in August 1945, torture,
murder, rape and other cruelties of the most in-
human and barbaric nature were widespread and
widely practised by the Japanese army and navy.
For several months, the Tribunal heard oral or
written testimony from witnesses who gave de-
tailed evidence of atrocities committed in all thea-
tres of the war on such a scale, but in such a gen-
eral pattern in all theatres, that only one
conclusion is possible: the atrocities were either
secretly ordered or deliberately permitted by the
Japanese Government or by individual members
and leaders of the armed forces”?. In the future, the
indication of governmental legitimisation of crim-
inal acts, their elevation to the rank of state policy,
will become one of the determining contextual
elements for establishing the existence and iden-
tification of crimes against humanity (as well as
their distinction from war crimes), which will be
embodied in the Hague and Roman modifications
of international crime.

Moving further in the formation of the con-
ventional definition of the category under study, it
is worth paying attention to the provisions of Ar-
ticle 4 of the Statute of the International Criminal
Tribunal for the former Yugoslavia, which has
already presented the first generic definition of
crimes against humanity in the history of criminal
law: “The International Court of Justice shall have

L International Military Tribunal for the Far
East // United Nations. URL: https://www.un.org/
en/genocideprevention/documents/atrocity-
crimes/Doc.3_1946%20Tokyo%20Charter.pdf
(Accessed 5 January 2023).

2 International Military Tribunal for the Far
East : Judgment // Ibiblio. URL: http://www.ibiblio.
org/hyperwar/PTO/IMTFE/indexhtml (Accessed
5 January 2023).
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the power to prosecute persons responsible for
crimes against humanity when committed in
armed conflict, whether of an international or
internal character, and directed against any civil-
ian population: a) murder; b) extermination;
c) enslavement; d) deportation; e) imprisonment;
f) torture; g) rape; h) persecution for political,
racial or religious reasons; i) other inhuman
acts”1. Although this description is a mixed, defi-
nitional and species-specific one, it already allows
us to draw conclusions about the normative ge-
neric features of these crimes. In particular, this
concerns the linking of crimes against humanity
to the context of armed conflict, their targeting of
civilians, and their characterisation as “inhuman
acts”. At the same time, the linkage to this context
has added not so much certainty as confusion,
creating additional difficulties for their distinction
from war crimes, since the latter overlap with
crimes against humanity in many respects.

Crimes against humanity were defined
somewhat differently, albeit in a similar vein, in
the Statute of the International Criminal Tribunal
for Rwanda (Article 3, Crimes against Humanity):
“The International Criminal Tribunal for Rwanda
has the power to prosecute persons responsible
for crimes against humanity when committed as
part of a widespread or systematic attack against
a civilian population based on national, political,
ethnic, racial or religious motives: a) murder;
b) extermination; c) enslavement; d) deportation;
e) imprisonment; f) torture; g) rape; h) persecu-
tion for political, racial or religious reasons;
i) other inhuman acts”2. As it can be seen, in con-
trast to the statutory provisions of the Interna-
tional Criminal Tribunal for the former Yugosla-
via, the Rwandan approach to crimes against
humanity to some extent overlaps with the Tokyo

1 Updated Statute of the International Criminal
Tribunal for the Former Yugoslavia. September
2009 // International Residual Mechanism of
Criminal Tribunals. URL: https://www.icty.org/
x/file/Legal%?20Library/Statute/statute_sept09_en.
pdf (Accessed 5 January 2023).

Z Statute of the International Criminal Tribunal
for the Prosecution of Persons Responsible for
Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible
for Genocide and Other Such Violations Committed
in the Territory of Neighbouring States, between 1
January 1994 and 31 December 1994 // United
Nations. URL: https://www.ohchr.org/en/
instruments-mechanisms/instruments/statute-
international-criminal-tribunal-prosecution-persons
(Accessed 5 January 2023).

approach, as evidenced by the reference to the
widespread or systematic nature of attacks on
civilians. It is postulated that such attacks, charac-
terised by large-scale or systematic nature, can
only be carried out as a manifestation of state or
organisational policy. In addition, a reference is
made to the discriminatory nature of these crimes
by indicating a special mandatory feature of the
subjective side of their composition such as a na-
tional, political, ethnic, racial or religious motive.

It is quite clear that the causality of the statu-
tory (ad hoc) definition of crimes against humani-
ty was due to specific situations of international
criminal law response to serious and large-scale
human rights violations in different countries,
with different reasons, and in the course of con-
flicts. However, this causality also reveals a ten-
dency in the genesis of the international concept
of crimes against humanity. Eventually, this ten-
dency took shape in the Roman modification of
the international crime, the normative features of
which are enshrined in the Rome Statute of the
International Criminal Court.

Thus, in accordance with Part 1 of Article 7 of
the Rome Statute of the International Criminal
Court, a “crime against humanity” means any act
committed as part of a widespread or systematic
attack directed against any civilian population
and such attack is committed intentionally3. It
also specifies that “an attack directed against any
civilian population” means a course of conduct
involving the repeated commission of acts re-
ferred to in paragraph 1 against any civilian popu-
lation in pursuance of a policy of a State or organ-
isation aimed at committing such an attack or in
furtherance of such a policy. Therefore, the Rome
modification of the international crime against
humanity summarised the long-term evolution of
attempts to normatively define it and eventually
formed a definition with clearly defined acts and
contextual elements. At the same time, it would
be premature to state that the understanding set
out in the Rome Statute of the ICC is final. Interna-
tional crimes are as dynamic as the means and
methods of warfare, forms of aggression and in-
human treatment. The legal forms of response to
them are also dynamic.

A clear indication of this is the fact that in
2014 The UN International Law Commission put
the topic of “Crimes against Humanity” on its
agenda and appointed S. Murphy as a special rap-
porteur. The purpose of the topic is to develop a

3 Pumcbkuit Ctatyt MixkHapogHoro KpumiHasib-
Horo Cyny : Bif 17.07.1998 // B/l «3akoHOZAaBCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.gov.
ua/laws/card/995_588 (Accessed 5 January 2023).
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draft Convention on the Prevention and Punish-
ment of Crimes against Humanity. In 2019, the
Commission developed the document “Text of the
Draft Articles on the Prevention and Punishment
of Crimes against Humanity” (consisting of a Pre-
amble and 15 articles) and submitted it to the UN
General Assembly with a recommendation to de-
velop a Convention on this basis. The project was
approved by the UN General Assembly (Resolu-
tion A/RES/74/187 dated 18 December 2019)
(I'natoBcepkul, 2022). However, despite the sig-
nificant progress in the development of interna-
tional criminal law in this area, the process of le-
gal conceptualisation of crimes against humanity
can still be considered complete and exhausted.
Firstly, the draft of the Convention has not been
finally adopted yet. At the UN level, it was decided
to continue studying the recommendations of the
International Law Commission contained in para-
graph 42 of its report (Jepxuninbceka, 2020).
Secondly, even the articles of this Convention
themselves do not fully resolve the problem of
normative definition of the criteria for distin-
guishing between crimes against humanity and
related crimes, primarily war crimes.

It should be noted that war crimes are defined
as deliberate and serious violations of the laws and
customs of war (/lpo3z Ta iH., 2022). For the pur-
poses of the Rome Statute of the International
Criminal Court, “war crimes” are serious violations
of the Geneva Conventions dated 12 August 1949,
namely any act against persons or property pro-
tected under the provisions of the relevant Geneva
Convention (Article 8(2)(a))!. A detailed analysis
of the provisions of Art. 8 of the Rome Statute in
comparison with Art. 7 gives grounds to identify
situations of criminal law overlap, a kind of “inter-
section points” of the corpus delicti of the two
groups of international crimes. To illustrate these
situations, we propose a table of relevance, i.e., the
correspondence of both legal and semantic, as well
as a series of substantive objective features of
crimes against humanity and war crimes.

The comparable features presented in the ta-
ble represent 7 groups of relevant elements of
crimes against humanity and war crimes. Among
them there are 3 groups of complete out-of-
context relevance and 4 groups of relative out-of-
context relevance. The indication of out-of-
context means “bracketing” the meaning of the
context of the crime (in the terminology of inter-
national criminal law), which is taken into ac-
count both for determining the essence, social
content, nature of the social danger of a particular
crime, and for distinguishing between corpus de-

1 Ibid.

licti. Intentional murder, torture and rape are ful-
ly compliant. This means that these acts, even if
committed in the context of an armed conflict, in-
cluding by military personnel of the armed forces
of one of the parties, in particular the Russian Fed-
eration, can be qualified as war crimes and crimes
against humanity, depending on the context. The
problem with domestic law enforcement practice
is that crimes against humanity do not exist for it;
the statistical picture is filled exclusively with
crimes under Article 438 of the Criminal Code of
Ukraine, i.e. war crimes, which is not always true.
In particular, this refers to the numerous and con-
firmed documented cases of mass Killings of
Ukrainian citizens by Russian military personnel in
the cities of Bucha, Hostomel, Borodyanka in Kyiv
region, Izium, Kupyansk in Kharkiv region, and a
number of settlements in Kherson region. And
these are only those cases that were identified as a
result of the de-occupation of the relevant territo-
ries. But even their recording leaves a lot of doubt
that they are solely manifestations of violations of
the laws and customs of war, rather than a deliber-
ate policy of the aggressor state.

The other 4 groups of relative relevance con-
cern cases of illegal detention, other forms of ille-
gal deprivation of liberty, including enforced dis-
appearances, as well as deportations and
displacement of the population committed in the
temporarily occupied territories by representa-
tives of the armed forces of the Russian Federa-
tion, as well as by civilians from the occupation
administration, and Ukrainian citizens who have
chosen to collaborate with the occupier. Relativity
of relevance in this case does not mean complete
identity of the linguistic form, discursive ways of
defining the elements of crimes in the relevant
sources of law (their drafts). However, the teleo-
logical, systemic and grammatical ways of inter-
preting the relevant norms and their drafts give
grounds to talk about the relevance of these
groups of crimes against humanity and war
crimes and the existence of a problem of their
distinction. This includes, for example, numerous
cases of illegal deprivation of liberty and torture
of Ukrainian citizens on political grounds (pro-
Ukrainian position, former participation in the
ATO, JFO, etc.), committed by subjects of various
affiliations, which are not always violations of the
laws of war in the sense of war nexus. Neverthe-
less, the national practice of criminal prosecution
follows the path of qualifying such acts exclusively
as war crimes under Article 438 of the Criminal
Code of Ukraine. That is, other circumstances, such
as the fact that there is a sign of discriminatory
treatment and the absence of a direct link to the
armed conflict (the crime is a means of achieving
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the goal of the armed conflict), are not taken into
account. Although, according to Article 7(1)(h) of
the Rome Statute of the International Criminal
Court, persecution of any identifiable group or

community on political, racial, national, ethnic, cul-
tural, religious, gender or other grounds generally
recognised as inadmissible under international law
is considered to be a crime against humanity.

Table 1

Relevance of the norms and their drafts on crimes against humanity and war crimes under
the Rome Statute of the ICC and the draft UN Convention on the Prevention and Punishment
of Crimes against Humanity?

Crimes against

humanity under
, . . Article 2 of the
Crlr'nes against humanity under draft articles on War crimes under Article 8 of the
Ne | Article 7 of the Rome Statute of .
the prevention and | Rome Statute of the ICC
the ICC .
punishment of
crimes against
humanity
i) intentional murder;
1 a) murder a) murder xi) malicious murder or injury to per-

sons belonging to the enemy nation
or army

d) deportation or forced dis-

d) deportation or

vii) unlawful deportation or transfer

2 placement of the population forc1b1e.transfer of or unlawful deprivation of liberty
population
c) enslavement;
f) imprisonment or
e) imprisonment or other severe | other severe depri-
3 deprivation of physical liberty in | vation of physical vii) unlawful deportation or transfer
violation of fundamental norms liberty in violation or unlawful deprivation of liberty
of international law of fundamental
norms of interna-
tional law
rtur .
4 f) torture f) torture ii) torture
xxii) rape, which also constitutes a
5 g) 3rBaJITYBaHHA g) rape serious violation of the Geneva Con-
ventions
6 i) enforced disappearance of per- | i) enforced disap- vii) unlawful deportation or transfer

sons

pearance of persons

or unlawful deprivation of liberty

k) other inhuman acts of a similar
nature that intentionally cause

7 great suffering or serious bodily
injury or serious harm to mental
or physical health

k) other inhuman
acts of a similar na-
ture that intention-
ally cause great suf-
fering or serious
bodily or mental or
physical injury

iii) intentionally causing great suffer-
ing or serious bodily injury or dam-
age to health;

xxi) outrages on human dignity, in
particular humiliating and degrading
treatment

1 Report of the International Law Commission Seventy-first session (29 April - 7 June and 8 July-
9 August 2019) // ODS - Sedoc. URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G19/243/
93/PDF/G1924393.pdf (Accessed 5 January 2023).
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The comparable features presented in the ta-
ble represent 7 groups of relevant elements of
crimes against humanity and war crimes. Among
them there are 3 groups of complete out-of-
context relevance and 4 groups of relative out-of-
context relevance. The indication of out-of-
context means “bracketing” the meaning of the
context of the crime (in the terminology of inter-
national criminal law), which is taken into ac-
count both for determining the essence, social
content, nature of the social danger of a particular
crime, and for distinguishing between corpus de-
licti. Intentional murder, torture and rape are ful-
ly compliant. This means that these acts, even if
committed in the context of an armed conflict,
including by military personnel of the armed
forces of one of the parties, in particular the Rus-
sian Federation, can be qualified as war crimes
and crimes against humanity, depending on the
context. The problem with domestic law en-
forcement practice is that crimes against humani-
ty do not exist for it; the statistical picture is filled
exclusively with crimes under Article 438 of the
Criminal Code of Ukraine, i.e. war crimes, which is
not always true. In particular, this refers to the
numerous and confirmed documented cases of
mass Killings of Ukrainian citizens by Russian mil-
itary personnel in the cities of Bucha, Hostomel,
Borodyanka in Kyiv region, Izium, Kupyansk in
Kharkiv region, and a number of settlements in
Kherson region. And these are only those cases
that were identified as a result of the de-
occupation of the relevant territories. But even
their recording leaves a lot of doubt that they are
solely manifestations of violations of the laws and
customs of war, rather than a deliberate policy of
the aggressor state.

The other 4 groups of relative relevance con-
cern cases of illegal detention, other forms of ille-
gal deprivation of liberty, including enforced dis-
appearances, as well as deportations and
displacement of the population committed in the
temporarily occupied territories by representa-
tives of the armed forces of the Russian Federa-
tion, as well as by civilians from the occupation
administration, and Ukrainian citizens who have
chosen to collaborate with the occupier. Relativity
of relevance in this case does not mean complete
identity of the linguistic form, discursive ways of
defining the elements of crimes in the relevant
sources of law (their drafts). However, the teleo-
logical, systemic and grammatical ways of inter-
preting the relevant norms and their drafts give
grounds to talk about the relevance of these
groups of crimes against humanity and war
crimes and the existence of a problem of their
distinction. This includes, for example, numerous

cases of illegal deprivation of liberty and torture
of Ukrainian citizens on political grounds (pro-
Ukrainian position, former participation in the
ATO, JFO, etc.), committed by subjects of various
affiliations, which are not always violations of the
laws of war in the sense of war nexus. Neverthe-
less, the national practice of criminal prosecution
follows the path of qualifying such acts exclusive-
ly as war crimes under Article 438 of the Criminal
Code of Ukraine. That is, other circumstances,
such as the fact that there is a sign of discrimina-
tory treatment and the absence of a direct link to
the armed conflict (the crime is a means of
achieving the goal of the armed conflict), are not
taken into account. Although, according to Arti-
cle 7(1)(h) of the Rome Statute of the Interna-
tional Criminal Court, persecution of any identifi-
able group or community on political, racial,
national, ethnic, cultural, religious, gender or oth-
er grounds generally recognised as inadmissible
under international law is considered to be a
crime against humanity.

Thus, both in theory and practice, and espe-
cially in the context of the armed conflict in
Ukraine, the problem of criminal law qualification
arises when distinguishing between crimes
against humanity and war crimes, at least within
the groups of extra-contextual relevance that we
have identified. The situation is complicated by:
1) contextual non-specificity and substantive (na-
ture of public danger) inconsistency of the provi-
sions of the Criminal Code of Ukraine (Arti-
cles 115, 121, 127, 146, 146-1, 152, 153) on
liability for acts constituting crimes against hu-
manity under international criminal law; 2) gap in
national criminal legislation on certain categories
of crimes against humanity in accordance with
Art. 7 of the Rome Statute of the International
Criminal Court, namely: deportation, illegal
(forced) displacement of population, and some
others; 3) doctrinal uncertainty of ways to either
overcome competition or operate with clear crite-
ria for distinguishing between related elements of
the relevant groups of crimes. For example, ac-
cording to M.M. Hnatovsky (2022), crimes
against humanity do not exclude the qualification
of the subject’s actions as war crimes, so specific
crimes contained in Articles 7, 8 of the ICC Statute
(in particular, murder, torture, rape, deprivation
of liberty) can be simultaneously qualified as
crimes against humanity and war crimes. This
position seems to be at least in need of clarifica-
tion. It remains unclear whether we are talking
about the possibility of an ideal combination, or
about the qualification under different articles of
the Rome Statute of the ICC of the same objective
manifestations, but in different contexts?
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Summarising the existing problematic areas
of legal assessment of acts in the context of the
international armed conflict in Ukraine, we can
propose two basic criteria for distinguishing be-
tween crimes against humanity and war crimes:
the subject and the contextual element.

As for the subject of a war crime, in particular,
the subject of violations of the laws and customs
of war (Article 438 of the CC of Ukraine), the sci-
entific literature usually characterises it as a gen-
eral one. However, there are doubts about the
validity of this position. Criminal liability for vio-
lations of the laws and customs of war should ob-
viously be borne by those who have a corre-
sponding obligation to comply with these laws
and customs. And such a duty, based on the logic
of international humanitarian law, is imposed
only on conventional parties to armed conflict, i.e.
combatants. Thus, according to Part 2 of Arti-
cle 43 of Additional Protocol (I) to the Geneva
Conventions 1949, persons who are members of
the armed forces of a party to the conflict (except
for medical and clerical personnel) are combat-
ants, i.e. they have the right to take direct part in
hostilities®. Consequently, the obligation to com-
ply with the laws and customs of the country of
participation in hostilities follows from the rele-
vant law.

Other subjects, even if they are actively in-
volved (fighting) in an armed conflict, are not
conventional combatants (with the exception of
people’s self-defence units and equivalent for-
mations). This applies, in particular, to members
of various illegal armed groups that are not part
of the armed forces of a country that is a party to
an international armed conflict, including merce-
naries. They have no right to participate in armed
conflict. Therefore, they are not subject to obliga-
tions under the laws and customs of war. Their
participation as fighting subjects in an armed con-
flict is illegal and criminal in itself. As is well
known, law does not arise from wrong. A person
who commits a crime cannot be subject to a posi-
tive obligation to comply with the rules of its
commission. That is why, in our opinion, only a
combatant in its international legal sense and def-
inition can be a subject of a war crime. This is a
special subject. Accordingly, the commission of an
act that objectively correlates with a crime
against humanity (see Table) by a general subject,

1 JlonaTKOBUI MPOTOKOJ 10 XKeHeBCbKUX KOH-
BeHLii Big 12 cepnHa 1949 poky, 110 CTOCYETbHCS
3aXUCTY >KepTB 36poiHux KoHQUIKTIB ([IpoToko I) :
Bix 08.06.1977 // B/l «3akoHOAABCTBO YKpaiHu» /
BP VYkpainu. URL: https://zakon.rada.gov.ua/
laws/show/995_199 (Accessed 5 January 2023).

a non-combatant, should be assessed either as a
general criminal offence under the relevant arti-
cles of the Special Part of the Criminal Code of
Ukraine, which provide for liability for criminal
offences against human life and health, sexual
freedom and sexual inviolability, or under newly
criminalised (de lege ferenda) crimes against hu-
manity, if there are grounds for this.

For example, in Kherson region, evidence of
systematic torture committed by members of an
illegal armed group, including the former head of
the SBU, was recorded. According to the investi-
gation, from April to May 2022, with the support
of the Russian military command, an illegal armed
group, the State Security Service of Kherson Re-
gion, was created in Kherson. This formation has
become an analogue of the FSS for the occupied
territories of Kherson region. Its goal is to ensure
the separation of Kherson region from Ukraine
and its joining the Russian Federation. The meth-
od was to suppress any manifestations of non-
recognition of the occupation authorities’ policy
among the civilian population. Representatives of
the so-called service searched for and detained
Ukrainian citizens, pro-Ukrainian activists, oppo-
nents of the occupation authorities, and other ci-
vilians. In one of the seized buildings in Kherson,
members of the group set up a place of illegal de-
tention and torture. Civilians were held in inhu-
mane conditions, subjected to psychological and
physical violence. Every day they were subjected
to beatings, torture with electric shocks, food and
water restrictions, etc. As it can be understood,
the perpetrators are not combatants and it is in-
correct to qualify their actions under Article 438
of the Criminal Code of Ukraine in view of the
above arguments.

Regarding the contextual element, it should be
noted that their content is derived both from the
statutory framework of international ad hoc tri-
bunals (with a certain degree of certainty) and
from the Annex to the Rome Statute of the ICC -
“Elements of Crimes” (with greater clarity). For
war crimes, judging according to the provisions of
Article 8 of the Elements, there is only one ele-
ment - the existence of a situation of armed con-
flict (international or non-international)2. For
crimes against humanity, the following are re-
quired: a) the context of a large-scale or systemat-
ic attack on the civilian population; b) the exist-
ence of a relevant state or organisational policy
within which the relevant systematic nature is

2 Elements of Crimes // International Criminal
Court. URL: https://www.icc-cpi.int/sites/default/
files/ElementsOfCrimesEng.pdf (Accessed 5 January
2023).
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implemented. In particular, this applies to the rel-
evant groups of war crimes and crimes against
humanity that we have identified in the table.

At the same time, it is important to note that
neither the widespread nature nor the existence of
an armed conflict are exclusive contexts for the
two groups of crimes under analysis. This means
that, just as war crimes can be committed on a
large scale (moreover, according to Article 8 of the
Rome Statute of the ICC, the court has jurisdiction
over war crimes, in particular when committed as
part of a plan or policy or as part of a widespread
commission of such crimes!), so crimes against
humanity can be committed in the context of an
armed conflict. This further complicates the task of
defining the elements of the offence. In our opin-
ion, its solution should be based on three points.

The first point is that the commission of the
relevant crime by a non-combatant (within the
meaning of Additional Protocol I to the Geneva
Conventions of 1949) clearly means that the act
cannot be qualified as a war crime. And this point
is important for the qualification of actions as part
of private military campaigns, the so-called volun-
teer armed groups (such as the Sudoplatov Battal-
ion). The theory of international criminal law em-
phasises this point separately: crimes against
humanity can be committed by both state agents
and other non-state agents, but in cases where
they act as part of a policy to commit an attack
(Murphy, 2020).

The second point is that the systematic nature
of attacks on civilians is not mentioned as a con-
textual element of war crimes, either directly or
indirectly (through Article 8(1) of the Rome Stat-
ute of the ICC). It is only inherent in crimes
against humanity. In the context of the armed
conflict in Ukraine, there is numerous evidence of
the systematic nature of deliberate killings, tor-
ture, and illegal deprivation of liberty of civilians
(both by RF combatants and by other non-
combatants on the side of the aggressor state) in a
number of settlements that have been and are
being occupied. Of course, the signs of large-scale
and systematic attacks (as well as the attack it-
self) require a separate study, which is beyond
the scope of this article. However, even a cursory
analysis of them is sufficient to use them among
the distinguishing features of war crimes and
crimes against humanity. Given that crimes
against humanity can be committed outside the

1 Pumcbkuid CtatyT MixkHapoaHoro Kpumina-
JabHoro Cyay : Big 17.07.1998 // B/l «3akoHOAAaBCT-
Bo Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/995_588 (Accessed 5 January
2023).

context of an armed conflict, their commission in
war, as an additional component of the aggressor
country’s policy, is, in our opinion, a defining dis-
tinguishing feature formed by a combination of
contexts. It is this combination, in which the con-
text of systematic crimes committed as a policy of
the aggressor state dominates the context of the
armed conflict as such, that is crucial for the dis-
tinction between crimes against humanity and
war crimes.

The third point is that large-scale attacks are a
sign of war crimes (Article 8(1) of the Rome Stat-
ute of the ICC) only to the extent that these crimes
fall within the jurisdiction of the ICC. This does not
mean that the absence of a large-scale crime
should also mean the absence of a war crime. The
latter will take place, but will fall exclusively under
national jurisdiction. Therefore, while for a war
crime the sign of large-scale is mainly a jurisdic-
tional sign that determines the procedural aspects
of further response to its commission, for a crime
against humanity it is a substantive sign that de-
termines the nature of its social danger, and there-
fore the material grounds for qualification.

The Prosecutor General of Ukraine’s assess-
ment of the rocket attack on the central part of
Kremenchuk, Poltava region, is indicative and
appropriate in this context. I. Venediktova (2022)
made a statement that this attack was a manifes-
tation of a crime against humanity: “The Kremen-
chuk tragedy is not just a war crime, it is a crime
against humanity and a large-scale evidence of
the Kremlin’s systematic policy of killing civilians
in Ukraine. An absolutely civilian object, a delib-
erate missile attack by the Russian Federation on
a crowd of people”. And we believe that it makes
sense to agree with this opinion, as well as to
state the complete lack of the national CC in defin-
ing the features (in the terminology of interna-
tional criminal law - context) of large-scale, sys-
tematic, element of state policy as constitutive for
the relevant group of crimes, crimes against hu-
manity. Amendments to the Criminal Code of
Ukraine are necessary and urgent. It is possible to
allocate a group of articles on crimes against hu-
manity in Section XX of the Special Part. Moreo-
ver, according to the draft UN Convention on the
Prevention and Punishment of Crimes against
Humanity, each state shall take the necessary
measures to ensure that crimes against humanity
become offences under its criminal law?2. Article 7

2 3anob6iraHHA Ta MOKapaHHs 3/I04MHIB IPOTH
nwagaHocti // LexInform. 25.05.2020. URL: https://
lexinform.com.ua/zakonodavstvo/zapobigannya-ta-
pokarannya-zlochyniv-proty-lyudyanosti/(Accessed
5 January 2023).
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of the Rome Statute of the International Criminal
Court and the relevant provisions of the Elements
of Crimes may well serve as a guide.

It should also be noted that the state often es-
tablishes a “law and order” that gives the appear-
ance of legitimacy to gross and massive human
rights violations by ordering the commission of
serious crimes and creating thousands of accom-
plices to these crimes. In this case, the crime is
manifested, as a rule, not in deviant, but in con-
formist behaviour. These are crimes that the state
does not fight, but rather initiates. Such crimes
are committed on the orders of governments,
supported or systematically concealed by them
(3enincbka Ta in., 2017).

This is what Hannah Arendt (2021) calls the
“redefinition of evil” as the result of the domi-
nance of the ideology and practices of Nazi Ger-
many. Outlining her own observations of the trial
of A. Eichmann, the person responsible for “solv-
ing the Jewish question”, H. Arendt (2021) states:
“The judges did not believe him because they
were ... too conscious of the principles of their
profession to recognise that an ordinary, ‘normal’
person, a person who was not stupid, indoctrinat-
ed, or cynical, was completely incapable of distin-
guishing good from evil... The whole case was
based on the assumption that an ordinary person,
like all ‘normal people’, had to be aware of the
criminal nature of his actions, and Eichmann was
indeed normal insofar as he ‘was not an exception
during the Nazi regime’. However, under the con-
ditions of the Third Reich, a ‘normal’ reaction
could only be expected from ‘exceptions’...”. Here
we are, of course, entering a completely different,
deeper than criminal law, layer of criminological
and psychological problems, which consist in clar-
ifying the nature of such distortion and subjuga-
tion of millions. “The Fiihrer’s order is the abso-
lute core of the current legal framework”, the
German constitutionalist expert T. Maunz (1943)
emphasised in 1943. And this is a fundamental
problem that has not been solved by world sci-
ence and has re-emerged in connection with Rus-
sia’s full-scale aggression against Ukraine. It has
its roots in the phenomenon of modern Russian
fascism, which has yet to be studied on an inter-
disciplinary level. This is a matter for the future.
And, despite the fact that we have already made
some attempts in the Bulletin of the Criminologi-
cal Association of Ukraine (2022, No. 2), it is still
worth recognising that the problem of Russian
fascism is deep and requires a series of funda-
mental scientific works.

It should be noted here that the diagnosis of
such a redefinition, socio-political degeneration of
morality, and the formation of a different, per-

verted domestic normativity (law, ethics, aesthet-
ics, usually military), which can be detected in the
Russian social and political system even with the
unaided eye of sophisticated research optics, is
clearly indicative of the state policy of committing
gross and massive human rights violations that
can be identified as crimes against humanity, po-
litical system, clearly indicates the state policy of
committing gross and massive human rights vio-
lations, which can be identified as crimes against
humanity, including in the context of the armed
conflict in Ukraine. And this is a fundamentally
different quality of the good, of the social value
that suffers as a result of such crimes than those
that are the object of war crimes (at least, the
main direct object).

Another important aspect of understanding
the nature and scope of crimes against humanity
committed in the context of the armed conflict
(crime of aggression) in Ukraine is not only the
external vector of the deployment of relevant
criminal practices against the Ukrainian people,
but also the internal one, against Russian citizens
who have shown the courage to stand in opposi-
tion to the current Russian political regime in
connection with the armed conflict. The last con-
textual element, the connection with the conflict,
is necessary, mandatory for the possibility of clas-
sifying a political discriminatory act as a crime
against humanity, while maintaining all its other
mandatory features, in particular the context of
large-scale or systematic nature as a manifesta-
tion of state policy. The use of a law-making in-
strument to create a legislative framework may
indicate that it belongs to the state policy and is
systematic (“article 280.3 of the Criminal Code of
the Russian Federation, which establishes crimi-
nal liability for (in the language of this law) public
actions aimed at discrediting the use of the armed
forces of the Russian Federation in order to pro-
tect the interests of the Russian Federation and its
citizens, maintain international peace and securi-
ty or the exercise of powers by state bodies of the
Russian Federation for the above purposes”), le-
galisation of political persecution, systematic ap-
plication of the relevant provisions on criminal
liability related to imprisonment.

Although this is a separate topic for funda-
mental research that cannot be discussed on the
basis of cursory considerations, we believe that
there are already grounds to raise the issue of the
foundations and mechanisms for bringing to
criminal responsibility (including international)
parliamentarians, judges, and prosecutors for the
adoption and application of discriminatory laws
that have been used to commit crimes against
humanity. Despite the fact that legal practice is
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aware of similar cases (the tribunal over Nazi
lawyers, systematically described and theoretical-
ly comprehended by V. Kulesha (2013)), they are
still sporadic, not sufficiently integrated into the
doctrine of public international law and, in par-
ticular, criminal law. This is especially true of the
assessment of parliamentarians’ activities in
terms of violations of basic provisions of interna-
tional human rights law, violations of jus cogens,
through lawmaking. This is a matter of the future,
but it is an urgent matter, the deployment of
which today can have a preventive effect, even if
it is limited, restrained, but still. Therefore, we
will define this area of research as promising and
a priority.

CONCLUSIONS. Summing up, we should note
that crimes against humanity are a widespread
type of criminal practices committed on the terri-
tory of Ukraine in connection with the armed con-
flict as an element of the Russian Federation’s
foreign aggressive policy. According to the legal
sources that used the category of “crimes against
humanity”, the latter has gone through a certain
evolutionary path: from the Nuremberg to the
Roman concept and today is set out in sufficient

detail in Article 7 of the Rome Statute of the In-
ternational Criminal Court, Elements of Crimes as
an annex to this Statute. At the same time, the
corpus delicti of crimes against humanity reveal
many features that have a common meaning with
the corpus delicti of war crimes, which in theory
creates difficulties in law enforcement. In fact,
domestic law enforcement practice does not ex-
perience these difficulties at all, demonstrating
the absolute dominance of anti-war policy, i.e. the
qualification of acts that should be defined as
crimes against humanity under international law
as war crimes - violations of the laws and customs
of war (Article 438 of the CC of Ukraine). And this
is natural, since the Criminal Code of Ukraine
does not contain special corpus delicti of crimes
against humanity, which shows absolute mala-
daptation to the requests for synchronisation of
national and international criminal justice in
countering crimes related to the aggression of the
Russian Federation against Ukraine. The article
proposes the criteria for distinguishing between
the said corpus delicti. The conceptual direction
of improvement of the national criminal legisla-
tion is determined.
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MPECTYIIVIEHUA MPOTHUB YEJIOBEYHOCTHU B KOHTEKCTE BOOPYXEHHOI'O
KOH®JIMKTA B YKPAUHE: ONIPEAEJIEHHUE, IPOBJIEMbI PASTPAHUYEHUA

CO CMEXXHBIMH COCTABAMM ITPECTYIVIEHUH

CTaTha MOCBALlEHA XapaKTepUCTUKe NMPeCTYIJIEHUH NMPOTUB 4YeJIOBEYHOCTH KaK KaTeropuu
MeX/lyHapo/JHOTO YTOJIOBHOTO MpaBa U B KOHTEKCTe BOOPYKEHHOI'0 KOH(QJIMKTA B YKpauHe.
KoHcTaTHpoBaHO, YTO COCTaBbl NMPECTYNJIEHUH NPOTUB 4YeJ0BEUHOCTH BbIABJSIOT HeMaso
NIPU3HAKOB, UMEIILMX 00lee coiep>kaHne C MPU3HaKaMH COCTaBOB BOEHHBIX NPeCTyNJIeHUH,
YTO CO3/,aeT TPYAHOCTH B IpaBonprMeHeHUH. CopMupoBaHa Tab1MIa peJieBAaHTHOCTH HOPM
Y UX IIPOEKTOB O NPECTYIJIEHUSX IPOTHUB YeJIOBEYHOCTH U BOEHHBIX NIPeCTYIJIeHUsX 10 PUM-
ckoMy yctaBy MYC u npoekty KonBenniun OOH o nmpefoTBpaleHMH NpeCcTyNJIEHUH NPOTUB
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4YeJIOBEYHOCTH Y HaKa3aHHUU 3a UX coBepiueHue. [[peiokeHbl KPUTEPUH JJ1s pa3rpaHHyueHus]
yKa3aHHBIX COCTABOB MPECTYILIEHUH. YcTaHOBIEHO, YTO YK YKpauHbl He COJEPXKUT Crelu-
aJIbHBIX COCTAaBOB IPECTYIUIEHWH MPOTHUB 4YesoBeYHOCTH. OmpesiesleHO KOHLENTYaJlbHOe
HalnpaBJ/leHHe YCOBEPIIEHCTBOBAHMUS 0T€YeCTBEHHOI0 YTOJI0BHOT'O 3aKOHO/1aTe/IbCTBA.

Kmouesuwie cnoea: azpeccusi, 800pysceHHbll KOHPAUKM, npecmyn/eHust npomus 4Ye/n08e4Ho-
cmu, eeHoyud, 80EHHbIEe NPpecmyneHus], pasepaHuderue, cyoseKkm npecmynieHus, KOHmekcmy-
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3JIOYMHHU ITPOTU JIIOAAHOCTI B KOHTEKCTI 3BPOMHOI0 KOH®JIIKTY

B YKPAIHI: BU3HAUYEHHS, IPOBJIEMH PO3SMEXXYBAHHA I3 CYMDKHUMHU
CKJIAJAMMU 3/1I09YUHIB

CTaTTIO MPUCBSAYEHO XapaKTEPUCTHUIIi 3/JI0YUHIB MPOTHU JIIOJSAHOCTI SIK KaTeropii Mi>kHapo/{HO-
ro KpUMiHaJIHOTO IMPaBa Ta B KOHTEKCTi 36poiiHOT0 KOHQJIIKTY B YKpaiHi. MeToo cTaTTi €
dbopMy II0BaHHS MPOMO3ULH 1[0/10 KpUTEPIIB po3MeKyBaHHS 3JI0YMHIB TPOTH JIFOAAHOCTI Ta
BOEHHUX 3JI0YHHIB Yy MbXKHapoAHO-TpaBoBOMYy ¢opMarti Ta 3/iliCHEHHS] TeOPEeTUKO-MOAebHOI
NpoeKIii Ha paBOBY CUCTeMY YKpaiHU B KOHTEKCTi 30pOHHOI0 KOHQJIKTY.

3aificHeHO aHaJsIi3 MoJIoXKeHb CTaTyTiB HIOpHOEep3bKOro BiliCbKOBOr0O TpUOYHAJIy AJs CyLy Ta
MOKapaHHS rOJIOBHUX BOEHHUX 3JIOYMHIIB EBPONENCHKHX KpaiH oci, Mi>kHapoJHOTO BiliCbKO-
Boro TpubyHasy s Jlanekoro Cxony, Mi>kHapoHOr0 KpUMiHaJIBHOTO TPUOYHAJTY IO KOJIH-
mHii 0rocnagii, MixkHapoaHoro kpuMiHaibHOro TpubyHasi no Pyanai, KonBeHuii npo Hesa-
CTOCYBaHHSI CTPOKY [JIaBHOCTi /0 BOEHHHUX 3JIOUMHIB 1 3JI0YUHIB MOPOTH JIIOJCTBA,
EBporeiicbKoi KOHBEHIIii PO He3aCTOCYBaHHS CTPOKIB JaBHOCTI /10 3JI0YMHIB IPOTHU JIFOJISTHO-
CTi Ta BOEHHUX 3JI0YHMHIB, a TakoK PuMcbkoro cratyty Mi>kHapoZAHOTO KPUMiHaJIbHOTO CYAY,
npoekTy KonBeHnii OOH npo 3ano6iraHHsl Ta MOKapaHHS 3JI0YMHIB NMPOTH JIIOASHOCTI,
SIKHMU BU3HA4YalOThCSl O3HAKU Ta lepeliK 3JI0YMHIB NPOTH JIOASHOCTI.

CdopMoBaHoO iHTerpaTuBHe 6a4eHHS iX 3MICTY Ta KJIIOYOBUX O3HaK. JloBeJIeHO, 1[0 MiXKHApO-
JHI KpMMiHa/IbHO-IIPAaBOBi HOPMM «3JIOYMHU NMPOTH JIIOAAHOCTI» Ta «T€HOLU» KOHKYPYIOTh
SIK 3araJjibHi Ta crenjiajbHi

KoHcTaToBaHo, 1110 CK/1a/iy 3JI0YMHIB MPOTHU JIFOJSTHOCTI BUSIBJSIIOTh YUMaJIO O3HAK, SIKi MalOTh
CHiZILHUM 3MICT 3 03HAKaMU CKJIaJ[iB BOEHHUX 3JIOUMHIB, 110 CTBOPIOE TPYAHOILi y MpaBo3a-
cTtocyBaHHi. Po3po6JieHO Tab/MLl0 pesieBaHTHOCTI HOPM i iX IPOEKTIB MpO 3JI04MHU NPOTHU
JIIOJSTHOCTI Ta BOEHHI 3/104MHU 3a PUMcbkuM ctaTyToM MKC Ta npoektoM Konseniii OOH npo
3ano6iraHHs 3JI0YMHAM IMPOTH JIIOJASHOCTI Ta MOKapaHHS 3a iX BUMHEHHS. 3alpONOHOBAHO
KpuTepil [/ pO3MeXXyBaHHA BKa3aHMUX CKJAJIB 3JIOYMHIB Ha OCHOBI BifMiHHOCTeH y iX
Cy6’€eKTHOMY CKJIaJli Ta KOHTEKCTyaJbHUX ejieMeHTax. BctaHoBiieHo, o KK Ykpainu He Mic-
TUTb Cllellia/IbHUX CKJIA/IiB 3JI0YMHIB IPOTH JIIOJSHOCTI, YUM BUSBJSIE abCOIOTHY JAe3ajal-
TUBHICTB L0/I0 3alIUTIB CUHXPOHI3aLlil HallioOHaJIbHOI Ta MXXHAPOAHOI KpUMIHAJIbHOI I0CTULLII
y cipaBi mpoTU/il 3J104MHAM, TOB’sI3aHKUM 3 arpecieto pp npoTu Ykpainu. BusHaueHo KoHLemn-
TyaJIbHUU HallpaM yZ,0CKOHaJIeHHS BITYM3HSAHOT0 KPUMiHAJIbHOT'O 3aKOHO/IaBCTBA.

Katouoei caoea: azpecisi, 36potiHuti KoH@AIKM, 3104UHU Npomu A00SIHOCMI, 2eHOYUd, 80EHHI
3/104UHU, PO3MENCYBAHHS, CY6’'€EKM 3/104UHY, KOHMEKCMyaAbHUll es1eMeHm.
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ITPABOBE 3ABE3INEYEHHA KOPIIOPATUBHUX ITIPABOBI/IHOCHUH:
ITPIOPUTET 3A IMIIEPATUBHICTIO YU JUCITIO3UTUBHICTIO

[IpoaHasni3oBaHO CyyacHUH CTaH NPaBOBOr0 3abe3MevyeHHs KOPIOPAaTUBHUX BiJHOCHH i JOKT-
PUHA/IbHUX MiAXOAIB 10/j0 BUSHAYEHHS NPIOPUTETHOCTI 3a iX iMIepaTUBHUM YU LUCIO3UTH-
BHUM peryJitoBaHHAM. Ha cydacHOMy eTamni po3BUTKY KOPIIOPAaTUBHOI'O 3aKOHOAABCTBA MAaEMO
MOEAHAHHSA AUCIO3UTUBHUX Ta iMIIEPAaTUBHUX MexXaHi3MiB HOPMAaTHUBHOTrO 3ab6e3neYeHHs KO-
propaTUBHUX BiHOCHUH. JlocaifpKyBaHa cHUcTeMa HOPMaTHMBHHUX aKTiB He J03BOJISIE OJHO-
3HAYHO BiAIOBICTH HA MMTAHHA NP0 NPIOPUTETHICTH 3aCTOCYBaHHA LIOA0 LUX BIJHOCUH JHUC-
MIO3UTHUBHOIO YU iMIlepaTUBHOro MetoAy. He3Baxarwo4yu Ha Te, 1110 KOPIOPATUBHI BiAHOCUMHU
SIK LMBLIbHI MiOpsAAKOBaHI 3arajJlbHUM 3acaZlaM LIUBIJIbHOTO 3aKOHOJABCTBA, HEOOXiHICTh
3abe3neyeHHs CTabiIbHOCTI UBIILHOTO 0GOPOTY Ta 3aXKCTy NPaB IX YYaCHUKIB 3yMOBJIIOE
noTpeby B iMIepaTUBHOMY BPeryJIlOBaHHI OKpeMHX acleKTiB KOpImopaTUBHOro pyxy. OKpec-
JIEHO TEeH/IEeHIIiI0 pO3IIMpPeHHs chepHr JUCIO3UTUBHUX 3acafl y MeXaHi3Mi TPaBOBOTO PETYJIIO-
BaHHA KOPIOPAaTUBHUX BiJHOCHUH 3a PaxyHOK KOHCTPYKLII KOPIIOPATUBHOI'O JOTOBODY.

Kamwuosi cnoea: ducnosumusHicms, imnepamugHicms, kKopnopayisi, kopnopamugHuli do2o8ip,
cmamym, HopMamueHUll akm, pudU4Ha 0cooba.

OpuzinanbHa cmamms

BCTYIL. [Tonax 30 pokiB TpUBa€ aKTHBHA PO-
30y0Ba He3a/lexXHOi YKpaiHy, 3MiHa il ekoHOMiY-
HOI'0 BEKTOpa Ta NMPaBOBOI CBiJOMOCTI YKpaiHCh-
KOro cycnijibcTBa. BogHodac TpaHcdopMyeThbes i
PO3yMiHHA CYTHOCTI IpPaBOBUX IHCTUTYTIB, iXHIX
OKpeMHUX eJIeMeHTIB Ta BUpPillleHHd NUTaHb aJall-
Talii [UBIILHOTO 3aKOHO/IAaBCTBA /10 EBPOIEMCH-
KHUX CTaHAApTiB. BignoBigHu# npouec Mae Biaby-
BaTHUCA 3 YpaxyBaHHAM fAK Cy4aCHOIO eTamny
€KOHOMIYHOT0 Ta COLjaJIbHOI'0 PO3BUTKY, TaK i
JOTpPUMaHHs HallioOHaJIbHUX TPaJuIlili, Hampa-
[IbOBaHUX NNPOTSArOM TPUBAJIOTO NEPIOAY.

OpuH i3 TakMX iIHCTUTYTIB LIMBIJILHOTO MTpaBa —
iHCTUTYT OpUAMYHOI 0cOO6H. CaMe BiH € OJIHi€lO i3
3acajl, Ha 9KUX I'PYHTYETbCA LUBUIICTUYHA JJOKT-
PHHA, OCKIJIbKY Taki 0cobu, pa3oM i3 GpisuuHUMU
0cobaMy, € OCHOBHUMM y4aCHUKaMU LIUBIJIbHUX
BiZHOCHH 3rifHO 3 4. 1 cT. 2 L|UBiJILHOTO KOZEKCY
Ykpainu (mani - LK Ykpainu). 3gaBasocs 6, 1110
caMe IpaBOBe CTAHOBHUIIE HPUAUYHUX OCi6 MaE
OTPHUMAaTH HaWO/IbII JOCKOHA/Je HOpPMaTHBHE
3abe3neyeHHs], OCKIJIbKH BOHMU € TOJIOBHOIO py-
IiAHOI0 CUJIOK eKOHOMIYHOI0 MOCTYIy KpaiHy, i
Te, 1[0 MU MaJid Ha no4yaTtky 90-X pp. MUHYJIOrO
CTOpIiYYsl, KOJIX iCHYBaJIX BUCJIOBY PO YYaCHUKIB
YU aKLioHepiB ab60 TaK 3BaHUX YEPBOHUX AUPEK-
TOpIB AK BJIACHUKIB TOBApPUCTB, KOTPi Makd MO-
KJIMBICTb Ha BJIACHUHM PO3CYJ pPO3NOpAKaTUCA
MalHOM TaKHMX IOPHUIUYHHUX OCi6, BXKe 3a6yTe K
CTPAIIHUM COH.

© YopHoxyii 10. M., 2023

CboroJiHi KopnopaTUBHE 3aKOHOJABCTBO Bi-
JloGpaka€ BeChb CIEKTP MiAXOMAiB 0 METOJIB pe-
IyJIIOBAaHHA KOPNOPAaTUBHUX BiJHOCUH - Bif
NpSIMUX HOPMaTHBHUX NMPUIIUCIB L[0J0 BPETYJII0-
BaHHA BCiX NWUTaHb CTBOPEHHf, AiAJIbHOCTI Ta
NPUIMHEHHS KOPIOPAaTUBHUX OpraHizamii (im-
NepaTUBHUN MeTOA) [0 NPOTOJIOLIEHHS Maibke
JistIbHOCTI (UCIIO3UTUBHUMA METO).

BigHOCMHY 3 ynpaBJ/liHHA KOPHOPaTUBHONO
OpraHisali€lo, L0 PeryJrlTbCId KOPIOPaTUB-
HUM IIpaBOM, € Pi3HOBUJOM CaMe LIUBIJIbHUX BiJ-
HOCHMH, 3aCHOBAaHHX Ha 3arajlbHUX 3acajiax LUBi-
JILHOTO 3aKOHO/1aBCTBa. [IpoTe ciayuiHoto € i Te3a,
110 BiJHOCUHH, NOB’sI3aHi 3 ynpaBJliHHSIM TaKO0
opradisalli€to, MalOTh BJacHy creudiky i He 3aB-
KU TO-CIPaBXHbOMY JIEMOHCTPYHOTh JUCIO3U-
THUBHICTb CBOI'0 peryJil0BaHHs, aBTOHOMIIO BOJIi Ta
PiBHICTh y4acHUKIB. Hanpukiaz, HaBpsiJ 44 BKa-
3aHi 3acaZii LUBUIbHO-NIPABOBOI'O pEryJIIOBaHHA
MpPUBAaTHUX BITHOCUH TMOBHOK MipOH MOXYTb
OXapaKTepHU3yBaTH BiIHOCUHHU MiXK OpraHaMu Ko-
priopaTHBHOI opraHisalii abo Mi>k MaTepUHCHKUM
i JO4YipHIM TOBapUCTBaMH, Jie IOBHOBAXKEHHA 1110-
[0 3[iMCHEHHS1 KOPIOPAaTHBHOI'O KOHTPOJIIO CKO-
HIIEHTPOBAHI B pyKaxX 0/lHOOCIOHOT0 BUKOHABYOTO
OpraHy MaTepHUHCbKOI'0 TOBApPUCTBA.

3 yxBasieHHAM 20 pokiB ToMmy UK Ykpainu Ta
B 10T0 PO3BUTOK HU3KKM HOPMATHUBHUX aKTiB, Ki
3aKpinvItoBa/iM paBOBEe CTAaHOBUIIE IOPUJIUUHUX

113



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

0Ci6, IXHIX 3aCHOBHUKIB Ta y4acHHUKIB (akKIijioHe-
piB, 4jeHiB), opraHiB Ta ixHiX mocaJoBUX 0Ci0,
HalpalbOBaHO €AWHUM MiAXiJ y PO3yMiHHI CyT-
HOCTI, Cy6'€KTHOTO CKJajy, 3MiCcTy, MiJicTaB BH-
HUKHEHHS Ta NPUIIMHEHHA KOPNOPaTUBHUX BiJ-
HOCHH fIK Pi3HOBUJY LIUBUJIbHO-NIPABOBUX 3B’SI3-
KiB. 3 ofgHOro 6OKy, HaBeJeHe CBiJUUTb IpPO
MO3UTHUBHI TeHJeHLil o0 peLennil yKpaiHCh-
KOI0 LJMBIJIICTUKOI0 HU3KHU N0JI0KeHb KOHTHHEH-
Ta/IbHOTO €EBPONEMCHKOrO NpaBa Ta IpaBa KpaiH
AHTIJIO-CAKCOHCHKOI CHCTEMHM MpaBa, 3 IHLWIOrO -
HJleTbcs Mpo mpob6JieMH, NMOB'sA3aHi 3 HeBUpille-
HICTIO He JiMIlle HOPMaTUBHO-IPaBOBUMHU aKTa-
MH, a ¥ JOKTPUHOIO MUTaHb, W0 BIJIMBAOTh Ha
3[iMCHEHHA Ta 3axWUCT y4YaCHUKAMM LMBIJIBHUX
Bi/JHOCHH CBOIX IIpaB Ta iHTepeciB.

OfHMM i3 TaKMX NUTaHb 3a/IMIIAETHCA IPO-
6/1eMaTrKa NMpiOpUTETHOCTI 3acaf, AUCIO3UTUB-
HOr0 YM IMIEpPaTUBHOI'O BPEryJIIOBaHHA KOPIO-
paTUBHUX NpaBoBUX 3B’s13KiB. He BupimeHo
TaKOXX NHUTAHHS CTOCOBHO MeEX 3aCTOCyBaHHS
JUCIIO3UTUBHUX MEXaHi3MiB y KOHTEKCTi JOIyC-
THUMOCTI Ha piBHI 3aKOHOZABCTBA MOXJIUBOCTI YK-
JIaJIeHHsl yYaCHMKaMHU TaKHX BiJHOCUH JIOTOBOpIB
010 3AiMCHeHHs1 (YTpUMaHHS BiJ| 3/ilCHEHHS)
KOPHNOPAaTUBHUX IpaB — KOPIOPAaTUBHUX J0T0BO-
piB. To6TO BCce yacTille 06rOBOPHETHCSA MUTAHHS
pO3LIKMpPEHHS1 KoJla KOPNOPaTUBHUX BiJJHOCHH 3a
paxXyHOK iX IoroBipHOIr'o 3a6e31neyeHHsl.

META 1 3ABJAHHA AOC/IIJZKEHHA. Me-
moro CcTaTTi € 3'sicyBaHHA HAsIBHOCTI iMIlepaTHB-
HUX Ta JUCIO3WTHUBHUX NPUIHUCIB 00 NPaBoO-
BOr'o 3abe3MeyeHHs KOPIOPaTUBHUX BiAHOCHH, a
TaKOXX BIJIMB KOXXHOT'O 3 HUX Ha NOJAaJbLIMNA po-
3BUTOK KOPHNOPAaTUBHOr0 3aKoHOAaBcTBa. /[
JOCATHEHHA L€l MeTH 3a OCHOBY B3ATi fIK iMIe-
paTUBHI M0JIO)KEHHS HOPMAaTHBHO-NIPAaBOBUX aK-
TiB, AKi BCTAHOBJIIOIOTH YiTKi IIpaBuJia NOBEAIHKU
YYaCHUKIB BiIMOBiHUX MPAaBOBUX 3B’SI3KiB, TaK i
HOPMH, 1110 [03BOJISAIOTb 0OpaTU IM MOKJIHMBHN
BapiaHT MOBeJiHKY, AKUK 3a0€3Me4Yy€eThCsl OKpe-
MHMU NMPABOBUMU KOHCTPYKLIAMHU (HaNpUK/IAZ,
KOPIOPAaTUBHUM JIOTOBOPOM), IO CTAJIO 3a80aH-
HAM CTaTTi.

orjaj JITEPATYPU. CyyacHuii cTaH pos-
BUTKY 3aKOHO/ZaBYOr'0 MaCUBY Ta LMBIJIICTUYHOI
JAYMKH 10JI0 Hallpalll0BaHHA NpPiOPUTETHOCTI 3a
JUCNO3WTHBHUM Y{ IMIEPAaTUBHUM MiXOA0M Yy
peryJ/iroBaHHI KOPIMOPAaTUBHUX BiIHOCUH HE Ma€
OJIHO3HAYHOTO BHUpilleHHA. lle moB’si3aHO 3 BU-
3HaHHAM LIUBIJIbHO-IPaBOBOI IPUPOJU KOpIiopa-
TUBHUX BiflHOCHH (B. A. BacunbeBa, 0. 1. 303ysK,
H. C. Kysnenosa, C.O.Cainyenko. I. B. Cmacu6o-
dareeBa Ta iH.), 110 3YMOBJIOE AUCIO3UTHUBHI
3acagu ix perysawoBaHHA (cT.1 LK Ykpainu) Ta
notrpeby B 3abesNedyeHHi iHTepeciB Jep:xaBu Ta
cycrninberBa (O. M. Binnuk, 1. B. Jlykau Ta iH.), 110

nepef6ayae 3aCTOCYBaHHS B OKpPEMUX BHUIAJKaX
iMnepaTUBHUX MexaHi3MiB. Oco6JUBO 1ie CTOCY-
€TbCS1 CTBOpPEHHS (Hampukiag, 4. 5 cT. 10 3akoHy
Ykpainu «IIpo akuioHepHi TOBapuCTBa» 3aKpill-
JIDE 0OOB’SI3KOBi /IJI1 AOTPUMaHHS eTamM CTBO-
pEeHHs TOBapUCTBA LLISXOM 3aCHYBaHHS) Ta
MPUIIMHEHHA KOpIiopaLii.

Cboro/iHi OKpecJIOETbCA TEHJEHLi pO3IIU-
peHHs1 cdepy AUCIIO3UTUBHUX 3acajl Y MexXaHi3Mi
IIPaBOBOI'0 PEeryJIIOBaHHA KOpPIOPaTUBHHUX BifHO-
CHUH 33 PaXxyHOK 3aCTOCYBaHHS KOHCTPYKLIlI Kop-
nopartusHoro gorosopy (E. M. bougapes, JI. M. [lo-
pouieHko, M. M. CuruzauH, B. 0. XoMeHKO Ta iH.),
He3Ba)Kalo4yy HaBiTb Ha Te, 10 OCTAHHIW BU3Ha-
€TbCA IHAUBIlyaJIbHUM, a He JIOKaJIbHUM peryJid-
TOpoM 3JilicHeHHs (BiZIMOBH Bija 3/iliCHeHHs)
KOpPNOpPAaTUBHUX IIpaB y4acHUKaMM (akuioHepa-
MH) TOBapHUCTBa.

METOA0JI0T'IA AOCTIAXEHHA. [lna noca-
THEHHS MTOCTaBJIEHOI METH HAayKOBOI CTAaTTi BUKO-
PUCTAHO 3araJibHOHAyKOBI Ta creljiajJbHi METOAU
HayKOBOIr'O Mi3HAaHHA. 30KpeMa, BHUKOPUCTAHHSA
JiaJIeKTUYHOTO MeTOJAY [O03BOJIMJIO OKpPECJIUTH
06’€KTHBHI NEpeyMOBH JJis HalpalloBaHHs ede-
KTMBHOI'O MeXaHi3My IpaBOBOr0 peryJ/H0BaHHSA
KOPHOPAaTUBHHUX BiJHOCHH, OKPECIIUTH Mexi Horo
JVCIO3UTHUBHUX Ta iMIIepaTUBHUX 3acaj. OfHUM
i3 MeToAiB, 1[0 HANGi/bIIE 32CTOCOBYETHCS B IIH-
BiJTICTUYHIN AOKTPUHI, € CUCTEMHO-CTPYKTYPHUN
MeTO/l, BUKOPHUCTAHHA KO0 B LIill CTaTTi 03BO-
JIWJ0 BTIMUTHU UiJiCHUH MigxiJ 70 BUBYEHHS He
JiMlle 3arajbHOi MOOYJO0BU iMIepaTUBHUX Ta
JUCIO3UTHBHUX 3acajJi HOpMAaTUBHOro 3abesre-
YeHHS1 KOPIOPaTUBHUX BiIHOCHH, 2 1 BUSHAYUTH
MiClle KOPIOPAaTHUBHOTO [OT0BOPY 4K JKepesa
IHAUBIlya/IbHOTO peryasaTopa 3A4ilcHeHHs (BiJ-
MOBU BiJi 3AiliCHEHHsI) KOPIOpPAaTUBHUX IpPaB
y4acHUKaMH (aKLioHepaMu), 110 He NMOIIHUPIOETh-
¢ Ha coepy PyHKIIOHYBaHHA K AisIIBHOCTI TO-
BapHUCTBa.

[lopiBHANBHUH (KOMNApaTUBICTCbKUN) Me-
TOJ, Mi3HAHHSA NMPaBOBOI JINCHOCTI € HEBiL EMHUM
eJIeMeHTOM MeTO/0JI0Til HayKOBUX AOC/IIKEHDb Y
UBiJIbHOMY MpaBi. O6’€KTOM MOpPiBHAHHSA B IIil
CTaTTi € HasgBHI HAayKOBI MiAX0AU [0 PO3yMiHHA
iMIlepaTUBHUX Ta AMCHO3UTUBHUX 3acaj NpaBo-
BOro 3a6e3MeyeHHs] KOPIIOPATUBHUX BiIHOCUH Ta
Cy4acCHUM CTaH PO3BUTKY HAYKOBOI JYMKU INPO
BIIMB KOPIIOPAaTHBHOIO J0roBopy (fK peryJs-
TOpa) Ha HUX.

PE3YJIbTATHU JOC/IIIKEHHA TA
JUCKYCIA. [HCTUTYT Iopuu4YHOI 0cO6U Tpaju-
LiMHO I'PYHTYETbCA Ha BHYTPILIHbOMY Jlep>KaB-
HOMY DEeryJIlOBaHHi, OCKiJIbKM B HbOMY Bijlo6Gpa-
YKaIThCS HalioHasbHA crnenydika Ta Tpaguuii.
OpnHak came A5 chepy KOPHOPATUBHOTO YIIpaB-
JIiHHS 37e06i/1blI0oro XapaKTepHUMH € MpoLecH
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rapMoHisanii npaBoBoro peryjawoBaHHA. Ciif 3a-
3HAYUTH, L0 iICHYE 3HAYHUH MACHB 3aKOHO/ABYUX
aKTiB, OJHaK iX 3aCTOCYBaHHA Ha NpaKTULi BU-
KJIMKAa€E CKJAAHICThb, a iHOAi B3arasji € HEMOXJIHU-
BUM uepe3 ix Ha/i3BUYallHy 3alJIyTaHIicTh i cy-
nepeuauBicTb. BigcyTHa © cucTeMmaTusauis
3araJlbHUX I10JIOKeHb KOpPIOPAaTHUBHOTO 3aKOHO-
JlaBCTBa, 2 HOPMY, 1110 GOPMYIOTh iHCTUTYT OpH-
JUYHOI 0CcO6H, TOTPEOYIOTh ICTOTHOTO Nepersay.

CaMe MOBHOTAa BUKJAJlEHHS, 3pO3yMIJICTh i
NPOCTOTAa HOPMATUBHOTO MacHUBY, 110 3a6e3Ieyye
Ty 4M iHIWYy cdepy JIOACBKOrO O6yTTH, CYyCHiJIbHI
BIJHOCHHY, y fIKI BCTyNalThb YYaCHUKHU LUBLIb-
HUX BiJHOCHH, MOXKJIMBICTb 3iHiCHEHHS Ta 3aXM-
CTY HUMHU BJIACHUX IIPaB CBilMUTh PO HAJIEXKHUU
CTYINiHb PO3BUTKY I'POMaJAHCBKOTr0 CyCHIJIbCTBA.
3arajsioM BiAOBiAHA HaNAEXHICTb AOCATAETHCS
yepe3 rapMoHiilHe MO€AHAHHS AUCIO3UTUBHUX
Ta iMIepaTUBHUX MiAX0AiB, L0 HaHsCKpaBille
NpPOSAIBJISIETHCA B MeXKax NPUBATHOINPaBOBUX BiJ-
HOCHH, Pi3HOBUJIOM SIKMX € KOPIOpPATHBHI Ipa-
BOBI 3B’SI3KML.

Cy4yacHUI cTaH HOPMaTHUBHOTO 3abe3MeyeH-
HA KOPIOPAaTUBHUX BiJTHOCHUH CBIJYUTH IIPO iCHY-
BaHHSl 3HAYHOI KiJIbKOCTi NPOGJIEMHUX NMUTaHb,
1110 BUKJIMKAHO HU3KOI0 miAcTaB: 1) iHTerpaui€ero
YKpalHu [0 CBITOBOrO CIIBTOBapUCTBa 4Yepes
peLenuixn OKpeMUX MI)KHApPOJAHO BU3HAHMUX iH-
CTUTYTIB, 3 0JHOTO OOKY, i JOTPUMaHHSA HallioHa-
JIbHUX TPaJULil 1[0J0 OopraHi3aliiHO-NMPaBOBUX
bopM IOpUIUYHUX 0Ci6 KOPIOPATUBHOTO THUIY —
3 JIpyroro; 2) okpecjieHHsM mpiopuTeTHOCTi (iX
NOEAHAHHS) iMIIepaTUBHOTO YU AUCTIO3UTUBHOIO
peryJitoBaHHSI KOPNIOPAaTUBHUX BiJHOCHH; 3) BU3-
HauyeHHSIM NPaBOBOI MPUPOJAU YCTAHOBYUX JOKY-
MEHTIB Ta IX CHiBBiJHOLIEHHS 3 YKJIaJeHUM KOp-
NOPaTUBHUM J[IOTOBOPOM Y paMKax OKpeMHX
oprasisaliiHo-npaBoBUX GOPM IOPUAUYHHUX OCIO
KOpPIIOPAaTHUBHOIO THUILY.

['oBOpAYM MpPO MPIOPUTETHICTH AUCIO3UTHU-
BHOTO 4M iMIIepaTUBHOI0 HOPMAaTHUBHOTO 3a6e3-
MedyeHHd KOPINOPAaTUBHUX BIJHOCHUH, CJiJ, 3ayBa-
*KUTH, 110 ¥ chepi IPUBATHOTO NpaBa OCHOBHUMU
3acaZlaMM € PUAUYHA PiBHICTH, Bi/IbHE BOJIEBU-
sIBJIEHHS Ta MallHOBA CAMOCTIHHICTb iX y4aCHHUKIB
(4.1 ct. 1 LK Ykpaiuu). 3a Takoro migxoay Hase-
»KHICTb MOBe/iHKU GOPMYEThHCS i 3aKPIiMIIOETHCS
nepeAyciM yepes CUCTEMY [03BOJIIB, [0 CTBOPIOE
MPIOPUTETHICTh AUCIO3UTUBHOCTI B MAcCHUBI LU-
BiJIbHO-paBOBUX HOpM. OJHAK CJijJ, 3BEpHYTU
yBary Ha 3acTepekeHHs, 3a AKHWM Yy Hayli LUBi-
JIbHOTO TNpaBa, MPUHAWMHI B pPaAsHCbKiN 1 mo-
CTPaJsIHChbKIM TOKTPUHI, 1le He A0 KiHUs (He Ao
camoi cyTHocTi!) misHaHa KaTeropis JUCIO3UTH-
BHOcTi (Ky3Henoga, 2012, c. 49).

OTXe, IUCTIO3UTUBHICTb € TEOPETUYHOIO Ka-
TEropi€ro, 3MiCT AKOI JOCUTh CKJIAJHO PO3KPUTHU

3 ypaxyBaHHSM II 6araTOrpaHHOCTI Ta 3acToCy-
BaHHA B Pi3HUX rajysfx Npasa. 3a3BU4aH, 3acTo-
COBYIOYH JMXOTOMIl0 B paMKax MPaBOBOi AiMCHOCTI,
JUCIIO3UTUBHICTb BUKOPUCTOBYIOTB Y NIOPIBHAHHI
3 ii aHTUNOAOM - imMnepaTuBHicTIO. Tak, 3. B. Po-
MoBcbKa (2013, c. 174-175) BUXOAUTH 3 TOTO, 1[0
JUCIO3UTHUBHICTb B OCHOBHOMY NPOABJAETHCH B
HadABHOCTI JUCIO3WTHUBHUX HOPM, Ha L0 BKasy-
I0Thb CJI0OBA «MOXe» abo «Mae mpaBow. llikaBuii
nigxis 70 po3yMiHHSI BKasaHOI kaTeropil o6paB
C. 0. Morpi6uunt (2009, c. 370), 3a3Ha4UBLIY, 1110
JUCHO3WUTHUBHICTD — Lie 3[jaTHICTb YYaCHUKIB J0-
FOBipHUX IMBIJIBHUX BIJTHOCHMH BiJCTYNIUTH BiJ
N0JIOXKEHb LIUBIJILHOTO 3aKOHOJABCTBa, L0 pery-
JIIOE BiATOBiAHI BiJHOCHHHU, BperyJoBaTH ix 3a
BJIACHUM pO3Cy/ZOM BiJNIOBIJHO 10 CBOIX iHTepe-
ciB. Hartomicte O.€E.KyxapeB (2019) BBaxae
K/JII0YOBUM JJI1 KaTeropil «4uCIO3UTUBHICTEY i
TaKWM, 110 BU3HAYAE Ii CyTHICTh, IOHATTS NIPaBO-
Boi cBo60o 1. CaMe ijies CBOOOIM BUCTYIA€E Hapi-
)KHUM KaMeHeM [JUCIO3UTHMBHOCTI, a CyTHICTb
JVCIIO3UTHUBHOCTI SIK KaTeropii npruBaTHOroO 1pa-
Ba I0JIATa€ B HOPMAaTMBHO HaJlaHill y4acHHUKaM
LUBIJIbHUX NIPaBOBIJHOCYH MOXJIMBOCTiI aBTOHO-
MHOI'0 BOJIEBUAIBJIEHHA. BogHodac, NnpoJoBxKye
BUYEHMUH, CYyTHICTb iMIIepaTUBHUX HOPM Yy LIUBIJIb-
HOMY IIpaBi MOJIATAE B TOMY, [0 BOHU OOMEXKY-
I0Th MPaBOBY CB0OGOAY (AMCIIO3UTHUBHICTH) Ta
iHiliaTUBHICTh Cy6’€KTIB IUBIJIBHUX MpPABOBIJ-
HOCHH, TOGTO BU3HAYAIOTh MeXi JUCIO3UTHBHO-
cti. luM 3a6e3nevyeThbesl cTabisibHe QYHKIIOHY-
BaHH# ranysi. [Ipy qboMy iMnepaTUBHi HOpMU He
pPeryyamTh BiAHOCMHHM MiX Cy6’€KTaMH, a BHU-
3HAYalTh YMOBU 3JAiHCHEHHS CY0 €EKTUBHOrO
npaBa (Kyxapes, 2019, c. 364-365). OTxe, MOxKHa
3ayBaXKUTH Ha NI€BHOMY MOEAHAHHI JUCIO3UTHUB-
HUX Ta IMIepaTUBHUX MPUIIUCIB LUBIJIBHOTO
3aKOHOJABCTBa, L0 BCTAHOBJIIOTHL NpaBHUJIa
MOBEeJiHKU YYaCHUKIB LUBIJIbHUX BIIHOCUH Ta
HaJalTb IM MOXKJIMBICTb 3[iHCHIOBATH LIUBiJIbHI
npaBa BijibHO, Ha BJlacHUH po3cyj (4.1 cT. 12 LIK
Ykpainn).

Ananiz IIK YkpaiHu f03Bo/IIE CTBepAKyBa-
TH, 110 1I0TO HOPMU MICTATb eJIeMeHTH JUCIO03U-
TUMBHOCTI: LIUBiJIbHI BiJHOCHHM 3aCHOBaHi Ha Bi-
JIbHOMY BOJIEBUSIBJIEHHI iX y4dacHUKIB (4.1 cT.1
K YkpaiHu); CTOpOHHU B AOTOBOPi MOXYTb Bijic-
TYIOWUTU BiJl NOJIOXKEHb aKTiB LUBIJIBHOTO 3aKo-
HOJABCTBa 1 BperyJoBaTH CBOI BiJJHOCMHM Ha
BJIAacHUM poscyf (4.3 cT. 6 LK Ykpainu); ocoba
He MOXe OyTH NpUMyIlleHa [0 Ail, BUMHEHHS
SKHX He € 000B’sI3KOBUM i Hei (4.2 cT. 14 K
Ykpainu) Tomo. K 6a4YuMo, AUCIO3UTHUBHICTH
BUSIBJISIETbCS B IOBeJiHI, fKa Bi[MNOBiJA€E BOJIi
y4aCHUKa LMBIJIbHUX BifHOCHH. l|UBiJibHE 3aKo-
HOJZIAaBCTBO He 3060B’s13ye 0c00y 3/ilCHIOBaTU
HaJiexcHe 1M cy6’eKTUBHe LIMBi/lbHe NPaBo.
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Haiib6isbin roctpo mpo6JieMa 6ajiaHcy imiie-
PaTUBHUX 1 JUCIO3UTHUBHUX 3acaf, MAa€ IPOAB
00 IHCTUTYTY NiIPUEMHULIBKUX TOBAPUCTB.
Takuil epekT AalOTh IWHUPOKI MOXJIUBOCTI caMo-
peryJjitoBaHHA KOPIOPaTUBHUX BiJHOCUH, 3yMOB-
JIeHi 3HAaYHOIO0 POJUIK JUCIHO3UTUBHUX 3acaj, i
BpiBHOBaXKeHI 3ax0JaMU BiJIIOBiLAJbLHOCTI y4yac-
HUKIB Kopropalii 3a NpUUHATI HUMH pillleHHS.
HaBegzieni BuilLle 110J10’keHHA MAIOTh NIPOSIB y HU3-
LI IpUKJIaJiB:

1) B opraHizoBaHOMy 06OpOTI LIiHHUX Marne-
piB HifBUIEHHA POJIi iMIepaTUBHOI CKJIaZO0BOI
3YMOBJIEHO NYOJIiYHO-PABOBUM PEryJI0BaHHIM
KOpNopaTUBHUX BifHOCHH. ¥ LUK Ykpainu wozo0
IIbOI'O MIiCTHUTbCA BiJICHJIaHHA [0 CHeliaJbHOrO
3aKOHO/IABCTBA — BU/JM LIHHUX NanepiB Ta NOps-
JIOK iX 006iry BCTaHOBJIOIOTbCA 3aKOHOM! (4.2
cT. 195). Pery/itoBaHHS1 pUHKY LIiHHUX ManepiB K
CYKYIHOCTI CyCHiJIbHUX BiJJHOCHH, 110 BUHHKa-
I0Thb CTOCOBHO eMicii i 060poTy I[iHHUX Mamnepis,
Ma€ Ha yBasi ix ynops/iKyBaHHsl Ha OCHOBI €JU-
HUX CTaHJApPTIiB, BCTAHOBJIEHHA fAKHUX Yy NPUBAaT-
HOMY NOPAJIKY Mail>ke HEMOXKJIMBE;

2) BCTAaHOBJIEHO 3HAYHO MeHlIe OOGMeXKeHb
JUIl caMOperyJIIOBaHHS KOpPNOPaTUBHUX BifHO-
CUH L10/I0 Henmy6JsiuHUX ToBapucTB. Ciif 3raja-
TH, 10 Hi YaCTKHU y CTaTyTHOMY KamiTaJli TOBapu-
CTBa 3 OOMEXEHOI0 BifmoBigasbHicTIO (AaJji-
TOB), Hi akiii MpUBaTHUX aKI[iOHEPHUX TOBA-
puctB (mani- IIpAT) He € o6’€eKTaMu BiJIbHOI
npono3unii HeobMexxeHOMy Kouy oci6. Iogo
BKa3aHHUX 00’€KTIiB BiZICYTHIN TaKoX pexuM Bi-
JIbHOTO LIMBIJILHOTO 060pOTY;

3) MOBHi y4aCHUKHU COJIiIapHO HECYTh AOAAT-
KOBy (cybcuaiapHy) BiamnoBizaibHicTb 3a 3060-
B’SI3aHHSIMU TOBApUCTBA BCiM CBOiM MaiiHOM (4. 1
cT. 119, 4.1 ct.133 UK Ykpaiuu). [loknageHHs
cyocuziapHol BiAnoBifanbHOCTI nepefbayeHo i
II0Z0 YJIeHIB OpraHiB TakuX TOBapUCTB (4.4
cT. 92 IIK Ykpainn).

HaBezeHe cBijuuTH, 110 | B LIbOMY pas3i BCTa-
HOBJIEHHS 6aJlaHCy iMIepaTUBHUX i IUCIO3UTH-
BHUX 3aca/i, cniyibHoro AJist TOB i [IpAT, focuth
yckaaaHeHe. [IpydyuHa nosAra€ y WTy4HoOMy IO-
€/lHaHHI pi3HUX 3a CBOEI0 NPUPOJOI0 OpraHisa-
nikHo-npaBoBux dopm - TOB Ta akiioHepHOro
ToBapucTBa (gasi - AT). Lleit BubGip 3akoHojaBIIs
MOXXHa Has3BaTU AMUCKYCIHHMM. baraTo B 4oMmy
TaKWU CTaH CIPaB € HAC/IIIKOM HaJIMipHOTO Mpa-
BOBOI'0 perystoBaHHs. KoxkHa 3 opraHisaijifiHo-
npaBoBUX GOpM IOpUIUYHOI 0CcO6HU - Lie iHCTpY-
MEHT BUDpillleHHA HasgsBHUX €KOHOMIYHHX NMUTaHb.
Tak, AT nepenbadae MOXJUBICTb 006’€JHAHHS

1 TakuM HOpMaTHBHUM aKTOM € 3aKOH YKpai-
HU «IIpo pUHKHU KalliTajsy Ta OpraHi3oBaHi TOBapHI
PHUHKH»,

MaiiHa (KamiTasiB) HeoGMeXeHOro KoJsa oci6-
inBectopiB. [IpoTe yepes BificyTHiCTb 0OMeXKeHb
Ha Biguy»KeHHs aKLilil BkazaHa ¢opMa He [J03BO-
Jisle 3abesnedyyBaTH CTabiNbHICTD KOPNOpATUB-
HOTO yIpaBJliHHA Ta KOHTPOJIIO.

fIke >k Miclle MalOTh IOCiaTH AUCIIO3UTUBHI
HOPMH 3aKOHO/ZIaBCTBa, 1110 J03BOJISAIOTb yYacHU-
KaM (akuioHepaM) 3AilicHIOBAaTH caMOperyJm-
BaHHA KOPIIOPAaTHMBHUX BiJHOCHMH? 3a3Ha4MMOo,
110 HIYMM He 3yMOBJIEHe 3MeHIIeHHd IXHbOI Ki-
JIBKOCTI He 6yJie IPOAYKTHBHUM, OCKIJIbKU B pe-
3yJIbTaTi KOPIIOpAaTHBHE 3aKOHOJABCTBO IepeT-
BOPHUTbCSA Ha HU3KY a/[MiHICTPaTUBHUX IPHUIILCIB,
110 iCHYXOTh NOpPYY i3 3arajJibHUM LUBIJIbHUM 3a-
KOHOJIAaBCTBOM, a iHOAi W ycynepeu Komy. B in-
1IOMY pasi, KOJIK caMOperyJIl0BaHHA KOpPIopaTH-
BHUX BIJJHOCHH He IIOBUHHO MaTH ICTOTHHX
obMexeHb, Ile BUKJWYe TpaHcopMalilo Kopno-
pPaTUBHOIO NpaBa B A0JATOK J10 3060B’3a/1bHOT0
npaBa, WO 6yJe CylnepedyuTH YHMHHOMY 3aKOHO-
JaBCTBY Ta NPaBOBIil JOKTPHHI.

3ara/JibHONIPUUHATOIO B WPUAUYHIN JiTepa-
Typi € no3uLid, 1110 y IpUBaTHOMY IpaBi NepeBa-
’KAIOTb JUCIO3UTHMBHI HOPMH, a HaWGiIbII BaX-
JIUBUM pETYyJTOPOM BiJHOCHH BU3HAEThHCA caMe
nporoBip (Ci6inbos, 2011, c. 74). Lle noBHOWO Mi-
POI0 Y3rOMXKY€EThCA i3 MPUPOJHUM, 06'EKTUBHUM
noAizoM mpaBa Ha my6JiuyHe i mpUBaTHe, SIKUU
3acBifuye, 10 TpOMaJsgHCbKe CYCHIJIbCTBO He
3JIMBAETHCA 3 lep>KaBol0 B €JUHeE Liie.

OCHOBHOI0O X IPUYMHOIO iICHyBaHHA iMnepa-
TUBHUX HOPM Yy L UBIJIbHOMY IpaBi € IXHA cnps-
MOBaHICTb Ha BpaXyBaHHA JepKaBHUX IHTepeciB.
BojHo4ac MOXXHa KOHCTATyBaTH, 10 B KOpIopa-
TUBHOMY IIpaBi Taki HOPMHU BiJIirpaloTb 3HAYHY
poJib, a caMa nifraay3b BUPI3HAETbCA BUCOKUM
ctyneHeM ¢popMasizoBaHOCTI. [[pudrHAMHM 1[HOTO
€ JleKiJIbKa acCreKTiB, OJHUM 3 SKUX € 8UKOpUC-
MAaHHs mepMiHo/02ii, GBIl XapaKTepHOI JJs
nyO6/i4YHMX BiIHOCUH, HAPUKJIAJ KOPIOpaTHUBHE
ynpas/iHHA (3 HaroJI0COM Ha ynpas/iHHs (KypcuB
Haul - [0. 7K.)).

YnpaBiiHCbKi BiJHOCMHU B IOpUAMYHIN 0Cc06i
KOPIIOPAaTUBHOTO TUIY MalTh iCTOTHY crenudi-
Ky, aJle € 3a CBOEIO NIPUPOJOI0 BiAHOCUHAMU NIPU-
BaTHomnpaBoBuMHU (PKopHoky#, 2014, c. 190), aaa
AKUX He BJIaCTUBI aJMiHICTpaTUBHO-IIPABOBI
eJleMeHTH abo OyAb-ski iHII nposiBu. Takomy
TBEP/PKEHHIO CIPUSIOTh JleKiJibKa B3aEMOMNOB'SI-
3aHux niacras. Ha aymky I. B. Cnacu6o-®aTteeBoi
(2012, c. 138-139), He MOKHA MOTOIUTUCS 3 M-
XOZI0M PO HAABHICTb Yy KOPIOPATUBHUX BifjHO-
CUMHax BJIQJHUX eJIeMeHTIB Ta PO NPUAYILIEeHHS
BOJIi IXHiX y4acHUKIB. lle moBepxoBuH norJis/ 6e3
BpaxyBaHH# IMIMOMHHUX 3acaj Lux BiiHocHH. He
CJ1iji, IPOJOBXKY€E BYEHA, 3a HAsABHOCTI eJleMeH-
TiB ynpaBJ/liHHA 0Zpa3y PO3LiHIOBATH CYCIiJIbHI
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BiJTHOCHMHM K BJIaAHi | HaBnaku. HaBiTh agMiHic-
TPATUBICTU BU3HAIOTH, L0 He BCi CyCHiJIbHI Bij-
HOCHMHHY, fIKi 32 CBOEI NPHUPOJOI0 € yIPaBJiHCh-
KHMH, MOXYTb BBQXKaTHUCA aJMIiHICTPaTUBHUMHU.
30KkpeMa, TAKUMU He € BiITHOCMHU B KOPIopallisx,
IrPOMaZICbKUX 06’€THAHHSAX, e YIIPaBJIiHCbK Bij-
HOCHHH CBiZl4aTh He MPO HEPiBHICTB iX cy6'eKTiB,
a CJAYryiTb 3abe3NeyeHHI0 HeoOXxigHOI camoop-
ragisarnii [yx CTpyKTyp.

Cx/1ajHO IOTOAUTHCA 3 THUM, 1110 IlepeBaXKaH-
HA IMIepaTUBHUX HOPM 3JaTHE 3YMOBUTHU Clie-
1M iKy KOpNopaTUBHUX BiHOCHH. Taki HOpMH —
cnenpiyHUN peryyisiTop NpaBoOBUX 3B’A3KiB, BO-
HU € XapaKTepHUMU Maike JJis BCiX mifranysein
LMBIJIBHOTO NpaBa i Ipy LIbOMY KOJAHHUM YHHOM
He 3yMOBJIIOIOTD IXHi¥ IPUBATHONPABOBUH Xapa-
KTep Ta 0cob6yMBOCTi. [IpunyuieHHs npo nepesa-
>KaHHA iMIepaTUBHUX HOPM Y KOHKpeTHiH mijra-
Jly3i LMBIJIBHOTO IpaBa € OLIHOYHUM i IO CyTi
CBi[UMTb JIMILEe MpPO MparHeHHS 3aKOHOJABILA
NPUBECTH [0 €NWHUX NPABOBUX HACJIJKIB poO3-
BUTOK LIUBIJIbHUX BiJHOCUH Ha eTanax BUHUK-
HEHHs, 3MiHY, IPUIIMHEHHSI Ta OXOPOHU Cy0€K-
TUBHUX IIPaB.

Bkasyo4u Ha [03BiJIbHY CIPAMOBAHICTb KO-
pnopaTtuBHUX npas, C. C. KpaBuenko (2009, c. 17)
3a3HayaE, 10 KLU0 AJA KJIAaCUYHUX LIUBIIBHUX
npaB 3 yxBajieHHAM LUK YkpaiHu akueHT Ha pos-
HMIMPEHHS /I03BiJIbHOI CIIPSIMOBAHOCTI pOGUTBCA y
IJIaHI NiZBUILleHHA 3Ha4YeHHs JOTOBOPY K pery-
JIATOpA LMBIJIBHUX BiAHOCHUH, TO JAJA KOpPIOpa-
TUBHUX NIPaB aKLEeHT CJ1i poOUTH Ha JIOKaJIbHUX
aKTax - CTATyTi Ta BHYTPIlIHIX JOKyMeHTax roc-
MOJIAPCbKMX TOBApUCTB. Marouu HacaMmnepen
3HaYeHHs JJi BHYTPILIHIX BiHOCHH, KOpIOpa-
THUBHI IpaBa YTOYHIOIOThCA abo Mo-iHIIOMY pe-
T'YJIIOIOTBCA CaMe y BHYTPILIHIX JOKYMeHTax TO-
BapucTB. | Lle € miATBep/XeHHSIM [03BIJIbHOI
CIIpAMOBAHOCTI BiZANOBIZHUX HOpPM, ajXe TOBa-
pUCTBAaM HAAAETHCH MOXJIHWBICTb BperyJIOBaTH
i IpaBa Ha BJIACHUHN PO3CYJ, OCKIJIBKH 1ie 10MycC-
Ka€eTbCS 3aKOHOM.

Y ropuguyHil JiTepaTypi 3a3HayeHo, 110 A0-
3BIJIBHICTD JIOKAJIbHOTO PEryJIlOBaHHA KOpIopa-
TUBHUX BIZJHOCHH INOJIATA€E HE B TOMY, 1110 KOpIO-
paTHUBHI HOPMU NPUKUMAOThHCS OCTIJIBKH, OCKIJIbKU
BOHH JIONyCKAIOTBhCA 3aKOHOM, a B MOXJIMBOCTI X
NPUUHATTSA 32 HEOOXIAHOCTI Ta SKIIO HeAopey-
HIiCTBb IIbOT0 MPSIMO He BUIUIMBAE i3 3aKoHy (Tuy-
koBa, 2009, c.9). OTxe, HOpMaTUBHe 3abe3Ie-
YeHHs] KOpPHNOpPAaTHMBHUX BiJIHOCUH 37e6i/iblioro
noTpebdye JeTasisarlii, 1Ka BYMHAETbCA Ha JIOKa-
JIbHOMY PIBHI 4epe3 IOJIOKEHHS CTaTyTy 4Yd 3a-
CHOBHHIIBKOI'O ZIOTOBOPY, a HA IHAUBIYJIbHOMY —
KOPHOPAaTHUBHOTO JOTOBODY.

Cu1ify BUXOUTH 3 TOTO, 110 KOPIOPATUBHI ak-
TH IOPUANYHUX OCi6 MPUBATHOIO MpaBa IMOYaTKO-

BO 1030aBJIeHI CUJIM [Jep>KaBHO-BJACHOTO IpPU-
MyCy, a i€epapxid, NpaBOMOYHOCTi OpraHiB HOpuU-
JAUYHOI 0COOGM y NpUBATHOMY INpaBi He MawThb
HIYOTro CHiJIbHOTO 3 NPUHIMIIAMH TOOY/I0BH, Mij-
MOPSAAKOBAHICTIO CUCTEMU 1 CTPYKTYpHU OpPTraHiB
Jep>KaBHOI BJaJU Ta IXHIMU NMOBHOBaXXEHHSIMH.
I/?MOSipHo, y UMBIIbHOMY TpaBi B MallGyTHHOMY
MoJce 6ymu OGI'PYHTOBAHO «OCOGJIUBUM» pi3HO-
BUJI KOPIOPATUBHOrO Cy0’€KTUBHOrO IpaBa -
IIpaBa Ha yNpaBJIiHHS, IOHATTS I CTPYKTypa AKOT0
MOXe ICTOTHO BiApi3HATHCA BiJ yXe BiJOMHUX
Cy6’eKTUBHUX LMBIJILHUX NpaB. Moxauso, 1o Ta-
Ke MpaBO OTPHMMAE Ha3BY «IIPaBO Ha YNPaBJiHHSA
BJIACHOIO JiI/IbHICTIO» Ta BUHUKAaTUMe 3 MOMEHTY
CTBOpEHHS IOpHUUYHOI 0co6H i 6yae ii camocTiii-
HUM Cy0’€KTUBHHM MPaBOM (KypcuB Hail - FO0. K).
AJte cbOrO/iHI Lie JiMille IeBHI IPUIYLEHHS.

BapTto nmorogutuca 3 nosuuiero M. M. Curu-
AuH (2016, c. 91), ixa BBaXKag, 1110 NONPHU 3HAYHY
KIJIBKICTb iMIIepaTUBHUX HOPM y KOPIOPAaTHUB-
HOMY IIpaBi llepeBary y NpaBoOBOMY peryJ/I0BaHHi
BHYTPILIHIX KOPIOPAaTUBHUX BIJHOCHUH CJiJ Ha-
JlaBaTH caMe JUCIIO3UTUBHOMY MeToAy. HagaHHsa
Cy6’€EKTaM KOpIIOPATHBHUX BITHOCHH MOXJIUBOC-
Ti caMOCTiMHO BU3HAYaTHU MOJieJli CBOEI moBe/IiH-
KM, 30KpeMa MpU 3AiHCHEeHHI HalleXHUX IM Kop-
MOpPAaTUBHUX IpaB, MO-Neplle, 3HAYHO 3HU3UTH
piBeHb BTpy4YaHHs JepaBu B Ty cdepy KOPIO-
pPaTHUBHUX BiHOCHH, fie i1 y4acTh, Tak 61U MOBHUTH,
€ HeJIOpevyHOl0; No-Apyre, L03BOJUTh YYaCHUKaM
Kopropalii MakcuMaJbHO epeKTHUBHO 3/iMCHIO-
BaTH IPaBOMOYHOCTI, 10 CTAHOBJIATH 3MiCT KOp-
NOPaTUBHUX IIPaB, 3 ypaxyBaHHAM IXHIX KOpIIO-
PaTUBHUX iHTepeciB; MO-TpeTe, 3alOBHUTb
HaABHI B 3aKOHO/,aBCTBI NPOTa/IMHU.

OTxe, aKTyasli3yeTbCA NUTAHHA PO BKJIO-
YeHHs [0 3aKOHOJAaBCTBa JUCIO3UTHBHUX HOPM
Ta IPO BCTAHOBJIEHHS GiJbLI THYYKOr0 3aKOHO-
JlaBYOTO peryJ/l0BaHHA THUX BiJIHOCHH, fKi Mo-
KYTb GYTH IlepeHeceHi y cdepy A0roBipHOTO pe-
TyJI0BaHHS MDK y4yacHMKaMu (akuioHepaMu).
ApryMeHTOM Ha KOPUCTB 11b0ro € AyMKa H. C. Kys-
HenoBoi (2013, c. 13), sAka BKasye, 1110 3Ha4Ha 4a-
CTUHA MeXaHi3MiB peryJIl0BaHH{ aKI[iOHEpHUX
BiZJHOCHH BUIIMCAaHi HEJIOCTAaTHbO YiTKO, Y Hal3a-
rajibHilIoMy BUIJISIA], 110 MOTpe6ye iX mocTiiHo-
ro YTOYHEHHS Ta TJyMa4yeHHS 1 4acTO MOPOKYE
YUCeJIbHI KOPIIOpPaTUBHI CIIOPH.

Y 3B’13Ky 3 aHasli30M Npo6JieM CHiBBiJHO-
LIeHHS IMIepaTUBHUX Ta JUCIIO3UTUBHUX 3acaf,
peryJ/itoBaHHA KOpPIOpPaTUBHUX BiIHOCHH aKTya-
JIbHUM 3a/IMIIAETbCA NUTAHHA INPO CHiBBifgHO-
LIEeHHA CTaTyTy TOBapUCTBa Ta KOPIOPaTUBHOIO
JIOTOBOpY, YKJIaJeHoro HOoro yyacHMKaMy (akLi-
oHepaMu). OCKiJIbKM 3aKOHOJABCTBO YKpaiHU He
MIiCTUTB HOPMY IIPO Te, 1[0 3MiCT KOPIOPATUBHO-
ro JOroBOpy He Ma€ CylepeyuTH NOJIOKEHHSAM
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YCTAHOBYMX [OKYMEHTIB, MUTAHHSA LI0A0 CHiB-
BiZHOLIEHHS IX MOJIOXKEHD € JUCKYCIMHUM.

YcranoBuuM fokymeHToM B AT uu TOB €
CTaTyT. Y IOpUANYHINA HayLi icCHye JBa OCHOBHUX
MiAXOAU 10 TJyMayeHHs IPaBOBOI PUPOLHU CTa-
TyTy: 1) IK HOpPMaTUBHOI'0 aKTa JIOKAJIbHOTO Xa-
pakTepy; 2) Ik OJHOCTOPOHHBOT'0 YK 6araTocTo-
POHHBOTO NPaBOYMHY. 3aKOHOJaBellb BUXOAUTh
i3 TOrO, 1110 BUMOT'M CTAaTyTy 060B’A3KOBI /151 BU-
KOHaHHAl fIK yYyaCHHKaMU (akKlioHepaMH) TOBa-
PHUCTBa, Tak i Horo opraHaMHu.

[HIIe mHTaHHS, HACKIJIbKU 3aKOHO/IaBCTBO
JIOIMyCKa€e peryJiloBaHHA KOpPIOpPaTUBHHUX BifHO-
CMH 3a J0TIOMOr0l0 JOTOBIipHUX KOHCTPYKIIiH.
3a3HayeHo, 10 BUKOPUCTAHHSA KOHCTPYKLil ak-
LIiOHEpHOI'0 JOTOBOPY B pPaMKax KOpPIOpPAaTUBHUX
NIPaBOBiJHOCUH 3yMOBJIeHAa BUKOPHUCTaHHAM 3a-
caJ, AYCIO3UTUBHOCTI. BogHovac mig 4yac peasi-
3alii NOpUHLMIY [JUCIO3UTHUBHOCTI HeOOXiZHO
JOTPUMYBATUCS MeX, 110 MiCTATbCA B iMIepaTu-
BHUX KOPHOpaTUBHUX HopMax (XomeHko, 2021,
c.52). OTxe, 06CAT JUCIO3UTHUBHOCTI peryJio-
BaHHA KOPIIOPAaTHMBHUX BiJHOCHH — Iie MOJITHKA
IpaBa, 110 € XapaKTepPHOI0 JJ1f [eBHOI IpaBoBOI
CUCTEMHM.

[IpuHIMI CBOGOAM JOTOBOPY € OZHIENO i3 3a-
caJl NVCIO3UTHUBHOCTI LIMBUIBHO-IPABOBOrO pe-
ryaoBaHHA. CTBepKY€EThCH, 10 YKIAJeHHA KO-
pPIIOPaTUBHOrO [OrOBOPY € fICKpaBMM IPOSIBOM
NPUHIUIY JUCIO3UTUBHOCTI i, 30KpeMa, cBo60Au
JIOTOBOPY, KOJIM y4YacCHUKM TOBAapUCTBa CaMo-
CTiHHO 06UpalTh Ti MoJiesi MOBEAIHKH 100
3/liiCHEHHS HaJIeXXHUX IM KOPNOPAaTUBHUX IPaB,
AKi, Ha IXHIO JYMKY, € Hal6iibll epeKTUBHUMU
JJI1  33/10BOJIEHHS KOPIIOPAaTUBHUX IHTepeciB.
BozaHodac npu peasizanii npuHUUIY AUCIIO3UTH-
BHOCTi HEOOXiJHO JOTPUMYBATUCS MEX, BCTAHO-
BJIEHUX IMIIepaTUBHHMH KOPIIOPAaTHBHHUMH HOp-
Mamu (Curugus, 2017, c. 240). [Ilpote He MeHNI
O4YEeBUJHOIO € NPUHIIMIIOBA CyllepeYHiCTb NPHH-
1My cBo604y JOroBOpy OCHOBHMM NOCTyJ1aTaM
KoprnopaTuBHoro npasa (bonzapes, 2019). bes-
MeXHa JloroBipHa cBo6osa popMyBaHHS KOpPIIO-
paTHUBHUX BiJHOCHH Ta JIiKBiZaLii ix iMmnepaTus-
HOrO0 3aKOHOJABYOI'0 peryJlOBaHHA CTHUpaE
BiZMiHHOCTI 00’€/HaHb 0Ci6 Ta 06’eAHAHb Karli-
TaJiB. [0BOpsYM Npo KOPNOPaTUBHUU JIOTOBIp K
y3ara/JbHI0l04e, HOpMOYTBOPIOIOYe SABUILE, BAPTO
CTBEPJ>KYBaTU NpO HOro iMnepaTWBHUM BIIMB
Ha y4YaCHUKIB KopropaTUBHUX BigHocuH (BoHga-
peB, 2020, c. 19). Tak, icHyl0Tb HOPMH, SIKi CTOPO-
HU AiMiCHO He B 3M03i 3MiHUTHU (HaNpUKJIAZ, KBO-
pyM 3arajibHUX 360piB, IOBHOBaXKEHHSI OPraHiB,
iHIIi MOJI0XKEHHS, YiTKO BU3HA4YEHi 3aKOHOM).

[Ipy yKJIafieHHI KOPIIOPAaTUBHOIO [OrOBOPY
CTOPOHM MalOTb KepyBaTUCA NPUHLIMIIOM JHCIIO-
3UTUBHOCTI, JOTPUMYIOYUCh NIPU LIbOMY iMnepa-

THUBHHUX MeX HOoro peasisallii 3 ypaxyBaHHSIM cIie-
1udivHOi chepu MpaBoBiAHOCKH, HA PETyJIIOBAaHHS
SIKUX BiH i clipssMOBaHUN. 30KpeMa, MOoro CTOPOHU
MalOTh YHUKATH BK/IKYEHHA [0 3MICTy JJOrOBOPY
BUPILIIEHHS THUX IUTaHb, SKi CTOCYIOTbCA IHTepeciB
yCiX y4acHUKIB (aKLioHepiB) KOHKpPETHOro TOBa-
PUCTBa, KpiM BHUNAJKIB, KOJU JOrOBIp YKJIAJEHO
MiX yciMa Horo y4acHUKa (aKijioHepaMH).

CTaTyT TOBapuCTBa YaCTKOBO MOXKe BU3Ha-
BaTHUCA aJbTEPHATHMBHOIO KOHCTPYKLIE IL[0J0
BignmoBigHUX moroBipHUX 3acad. [Ipote ciif Bpa-
XOBYBaTH, L0 CTaTyT € pe3yJIbTaTOM BOJIEBUAB-
JIEHHS1 3aCHOBHUKIB TOBApHCTBa, a MPUELHAHHSA
Jl0 HbOTO {HIIMX 0Ci6 — y4aCHUKIB (aKLioHepiB), y
pasi 36i/JbLIEHHS1 CTATyTHOrO KamiTanay uepes
JI0JIATKOBY eMicito aKI[ii 4yu 36iJbIlleHHs KiJTbKO-
CTi 4acTOK, € JJOOPOBIILHUM aKTOM, SIKUH CBiJ-
YUTb PO BOJIEBUSABJIEHHS TaKUX OCib.

HeBupilieHUM cbOrofiHi € MUTaHHS, YU € KO-
pHOpaTUBHUM JOTOBIp perysasiTopoM Kopropa-
THUBHHUX BiJHOCHUH, TOOTO YU MiCTUTh BiH KOPIO-
paTuBHI HOpPMHU. fKINO CTBEpPAHO BiANOBICTH Ha
1je MUTaHHS, TO TaKa JOroBipHa KOHCTPYKLis OY-
Jle criocob6oM BperysroBaHHsS KOPHOpPAaTUBHUX Bi-
JHOCUH. Y TaKOMy pa3i KOpIopaTUBHUH JIOTOBIp i
CTaTyT OYAyTb OJHONOPSAKOBUMHU PEryJIATOpaMHU
KOpIIOpPaTUBHHUX BiAHOCHH. fKi0 BiZnoBiaAbL 6yzae
HEraTUBHOIO, TO 3aJIMINAETbCA BIAKPUTHUM IIH-
TaHHS PO Miclle KOPIOPAaTUBHOTO JIOTOBOPY Yy
BperyJIl0BaHHI KOPIIOPaTUBHHUX BiZJHOCHH.

Caipy BUXOAWTH 3 TOrO, 10 KOPIOPAaTUBHUM
JIOTOBIp 3a CBOEI IPUPO/OI0 € JIUILIE JOTOBOPOM,
AKUHA BCTAHOBJIIOE IE€BHI INpaBUJa INOBEAIHKU
y4YacHUKIB (akuioHepiB) o0 3AilicHeHHA (Bif-
MOBM BiJi 3iliCHEHHS) HaJIEXKHUX iM KOpIopaTH-
BHUX IpaB. BigHOCUHMY, Bpery/iboOBaHi Takoo J0-
FOBIpHOI0 KOHCTPYKLI€IO, HE € AHAJIOTIYHUMHU [0
BHYTPIIHIX BiJHOCMHU MiXK y4acHUKaMH (aKiio-
HepaMH) y ToBapucTBi. Ha BiaMiHy Big craTyTty
TOBApUCTBA, 3MiCT KOPIIOPATUBHOI'O ZIOTOBOPY HE
nizJIirae po3KpUTTIO i € KOHPiLeHITHUM, SKILO
iHIIe He mepenb6aYeHO 3aKOHOM a60 JOroBOpPOM!?
(4.5 cT. 29 3akonHy Ykpainu «Ilpo akijoHepHi To-
BapuCTBa» Ta 4.5 cT. 7 3akoHy Ykpainu «[Ipo To-
BapUCTBa 3 06MeXEeHOI0 Ta J0AATKOBOIO BiANOBI-
JlaJIbHICTIO»). YMHHEe 3aKOHOJABCTBO BUXOAUTS i3

1 KopnopaTUBHHM [JOTOBIp, CTOPOHOI SIKOTO €
Jep)kaBa, TepuTopiajbHa rpoMaza, Aep:kaBHe abo
KOMYHaJIbHe MiJJIPUEMCTBO YU IOPUIUYHA 0C00a, y
CTaTyTHOMY KamiTasi sikoi 25 i 6isble BiACOTKIB
npssMo abo omocepe/JKOBAaHO HaJIEXUTh JieprKaBi
abo TepUTOpiaJbHIA TpoMasi, OMPHJIIOJHIETHCS
npotsaroMm 10 AHIB 3 MOMEHTy WOro YKJaJeHHS
LIJIIXOM PO3MillleHHS1 Ha CalTi BifoBigHOro opra-
Hy Jlep>KaBHOI BJIa/l{, OpraHy MiCLieBOro caMoBps-
JlyBaHH$, a TaKoXK Ha Be6canTi AT.
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TOrO, 110 Ipo PaKT yK/IaZeHHS TaKOro JJ0rOBOPY
CJi MOBIOMJISITH JiMIIE IIOAO0 AisJIbHOCTI My6-
JIIYHOT'O aKIioHepHOTO ToBapucTBa (aai - I[1AT).
Tak, iHpopMaLlisa Npo ykJIaJeHHs KOpHoOpaTUB-
Horo goroBopy B [IAT noBigoM/as€TbCs TOBApUC-
TBY OJHI€I0 3i CTOPiH AOTOBOPY NPOTArOM TPbOX
pob6oyux AHIB i3 HA Horo ykJaaeHHs. Bignosia-
He TOBApUCTBO pO3KpHUBaE iHdopMaliito npo Has-
BHICTb KOpIIOPAaTUMBHOTO [JOrOBOPY B NOPAJKY,
BCTaHOBJIEHOMY 3akoHOM YkpaiHu «IIpo puHKH
KaniTasy Ta OpraHi3oBaHi TOBapHi pUHKH» AJIA
PO3KpUTTA 0c06/IMBOI iHPopMaLii Npo eMiTeHTa
(4.5 cT. 29 3akoHy Ykpainu «IIpo akuioHepHi To-
BapucTBa»). lllogo IpAT i TOB uuHHe 3aKOHO-
JaBCTBO TaKOI BUMOTU He MIiCTUTh.

OTxe, X04a KOpPHNOpaTMBHUMK [JOTrOBIp i Mic-
TUTb HOPMH CTOCOBHO 3/iHCHeHHs (BifMOBH Bij
3/iMiCHEHHSI) KOPIOPAaTUBHUX NpaB y4YaCHUKaMU
(axuioHepaMHu), BOHHU He JIOKaJIbHi, a € IHAUBIAY-
QJIbHUMU DPEryJATOpaMy, L0 He MOILIMPIOITHCA
Ha chepy OYHKIIOHYBAHHSA ¥ JisIbHOCTI TOBa-
PHUCTBA i He CBilyaTb NP0 HOPMaTHMBHUH Xapak-
Tep TaKoi JOroBipHOI KOHCTPYKLII.

Crnify miATpUMaTH MO3ULIIO, 33 KO MPaBoO-
BUM pEXHUM KOPIIOPAaTHBHOIO JOTOBOpY LI0J0
CTaTyTy TOBAapHUCTBa € JpyropaaHuM. lle mosc-
HIOETHCS IMIIEpaTUBHUM XapaKTepoM 3aKOHO/Ja-
BUMX HOPM, fIKi BU3HAYalOTb NPaBOBY NPUPOLY
YCTAaHOBUYMX JOKyMeHTiB. 3rifHo 3 m.1 4.1
cT. 117 LK YkpaiHu y4acCHUKHU rOCIO/J[apCbKOT0
TOBapUCTBa 3000B’i3aHi AOTpPUMYyBaTHCS yCTa-
HOBYMX [JIOKYMEHTIB, L]0 CBiJYATb NpO IxHiH
060B’s13k0BUH xapakTep. ToMy cTaTyT TOBapuUCT-
Ba CJIiJi BUSHATH KOPIOPAaTUBHUM aKTOM, SIKUU
Ma€ BUILY HOPUAUYHY CUJy U COLlia/IbHY 3Ha4y-
LIiCTb cepef yCiX KOpnopaTUBHUX aKTiB. CTBOpHU-
BIIM KOHCTPYKII0 KOpPIOPAaTUBHOTO JOr0BOpPY
SIK Cy6CUZiapHOro yCTaHOBYOrO JOKYMEHTa, 3a-
KOHOJZIaBellb HeCBiZIOMO JAONYyCTHB INPaBOBY He-
BusHaveHictb (bonpapes, 2020). CtatyT € ycra-
HOBYMM JIOKYMEHTOM Kophnopauii - o6’ejHaHb
KaniTaJiB, BAMOTH SIKOTO € OOOB’I3KOBUMH JIJIsI
BUKOHAHHS{ SIK OpraHaMy TOBapUCTBa, TaK i KOro
ydyacHUKaMu (akuioHepamu). I[IpoTe okpemoro
npo6JIeMOI0 KOPIIOPATUBHOIO MpaBa 3a/IUIIAEThb-
cs1 ToH akKT, 10 CbOTrOAHI CTATyTH NepeBaKHOI
6isbIIoCTi yKpaiHCBbKUX KOprHopallid, 0OCHOBHHUM
3aB/IJaHHSIM SIKMX € BCTAHOBJIEHHSI 0COOJIMBOCTEN
JIOKaJIbHOTO peryJIl0oBaHHSl KOPNOpPAaTUBHHUX Bi-
HOCHH BIiZMOBiJHO /10 MOTpe6 iXHIX y4YaCHUKIB
(akmioHepiB), € ckopillle NPUKIAJOM «THIOBOI
dopMu», HeobxiaHOT Jule /1J1sT BUKOHAHHSA ¢op-
MaJIbHUX BUMOTI Jiep»KaBHOI peecTpalil ToBa-
PUCTB, HDK aKTOM, COpPAMOBAaHMM Ha BpeEryJo-
BaHHS KOPNOPAaTUBHUX BilHOCHH.

Take npaBoBe sBUIlle, IK KOPNOPAaTUBHUI
JloroBip, 6yJI0 BBEJIEHO 3 METOI0 IOCHJIEHHS 3a-

caj, JUCIO3UTHBHOCTI B KOPIIOPAaTUBHOMY NPaBi.
3aKkoHOZaBellb Iepef0auuB, IO CTOPOHH, fAKi
HOro yKJaly, MOXYTb BU3HAUUTH OCOGJMBOCTI
3/1iiCHEHHS HaJIeXXHUX IM KOPNOPAaTUBHUX MpaB.
KopnopaTuBHM# J10roBip, 6€3CyMHIBHO, € X04a ¢
He OCHOBHHUM, a [JOJAaTKOBUM Ta [JOMNOMDKHHUM
(1010 3aKOHOJABCTBA, CTATyTy TOBAapUCTBA, pi-
IIeHb 3arajJibHUX 360piB yYacHUKIB (akIijioHepiB)
TOLIO), ajle BCe > TaKW PEry/asTOpoM Kopropa-
THUBHHUX BiiHOCHUH. BiinoBigHO y4yacHuku (akiio-
HepH) sIK MOro CTOPOHU Ha BJIACHUH pO3CY[ yX-
BaJIIOIOTBH pillleHHA 100 TOTO, YU CKOPUCTATUCHA
HaZaHOW IM 3aKOHOM MOKJIMBICTIO 3a J0IIOMO-
rol BiANOBiAHOI JOTOBipHOI KOHCTPYKLii 37ikc-
HUTU (BiIMOBUTHCA BiJi 3/AiMCHEHHSI) HaJIEXHI
KOPIIOPATUBHI NIpaBa 3 MeTOW JOCATHEHHA IIeB-
HUX 3HA4YyIIMUX JJIs HUX Lijied (peanisauii iHTe-
peciB), OB’A3aHUX 3 YNIPaBJIiHHAM KOpIopalli€lo.

Be3yMOBHO, KOpIOpaTUBHE NPaBO He MOXe
1 He Ma€ peryJil0BaTUCA JIUILIE Ha OCHOBI JUCIIO-
3UTUBHOTO METOAY. 3aKOHOJaBelb, YXBaIIOIYU
3aKOH, 3000B’sI3aHUN LLISXOM 3aKpilyieHHs iM-
NepaTUBHUX HOPM JIOCATATU MyOJIiYHO-3HAYYILOl
MeTd. KoprnopaTuBHUH [OroBip He MOXe pery-
JIIOBATU Ti CyCIiJIbHI BiJHOCUHHY, 4Ki iMIIepaTHUB-
HO perJlaMeHTOBaHiI 3aKOHOJAaBCTBOM. BiH Mae
BignoBigatu BuMoram LIK Ykpainy, 3akoHiB Yk-
painu «IIpo akuioHepHi ToBapucTtBa», «IIpo To-
BApUCTBA 3 0OMEXEHOI0 Ta J0/JaTKOBOW Bifmo-
BiJa/IbHICTIO», a TaKOX IiJJ3aKOHHHUM aKTaM,
YXBaJIeHUM JJid IX JeTasisanil.

BUCHOBKHM. 3 MeTolo 3a6e3neyeHHs1 6e3ne-
peLIKoHOTO 3/1iHCHEHHS Cy6 eKTUBHUX KOpIlopa-
TUBHHUX IIpaB KOXXHHM Y4YaCHHUKOM KOPIIOPaTHB-
HUX [IPaBOBIAHOCHH y KOPIIOPAaTUBHIN opraHisauil
Mae GyTH HalpalbOBaHUM H6aslaHC HOPMATHUBHOTO
peryJitoBaHHS i caMoperyJitoBaHHA. Take npaBoBe
peryJ/iroBaHHsI Ma€e 6yAyBaTHCA BiJi iMIepaTUBHUX
BUMOT /10 JUCIIO3UTHUBHUX 3acaji, TOGTO J0roBip-
HOTO peryJiloBaHHs. fKIo0 3po6uTH cnpoby B
paMKax KOpIOpaTUBHHUX NPABOBUX 3B'A3KIB Bij-
HalTH TEeBHY CHIJIBHY NepLIONpPUYMHY pi3HOTO
poAy po36i>XKHOCTel y HayKOBOMY CBiTi Ta y cdepi
MPUKJIAJHOI IOPUCIPYAEHLl, TO Hel0 BUSABUTHCA
pi3He pO3yMiHHA poJIi IMIEepaTUBHUX i AUCIIO3U-
TUBHHUX 3acaj, y MexaHi3Mi NIpaBOBOr0 pPeryJiio-
BaHHA KOPNOPAaTUBHUX BilHOCHH.

Ha cydyacHoMy eTarmi po3BUTKy KOpnopaTu-
BHOTO 3aKOHOJABCTBAa Ma€ Miclie NO€JHAHHA
JUCNO3UTHUBHUX Ta IMIIepaTHUBHUX MeXaHIi3MiB
HOPMAaTUBHOTO 3a6e3NeyeHHsI KOPIOPATUBHUX
BifiHOCUH. HopMaTHBHUI MacHB 1110/j0 CTBOPEHHS,
JisLIbHOCTI, MPUNMHEHHS KOpIOpaLiif, a TaKoX
3/IilICHEHHSI Ta 3aXWUCTy IMpaB iXHIX Y4YacHUKIB
(akuioHepiB) He /jlae 3MOr'M OJJHO3HAYHO BUPIIIH-
TH NUTaHHA NPIOPUTETHOCTI 3aCTOCYBaHHA [IUC-
MO3WUTHUBHOTO Y{ IMIIEpaTUBHOrO MeTOJy W00
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1¥X BigHOCHH. He3Baxarouu Ha Te, 1110 KopIopa-
TUBHI BiJHOCMHU AK LUBUIbHI HOifgnopAzkKoBaHi
3arajJlbHAM 3acaZilaM LMBIJIbHOTO 3aKOHO/,ABCTBa,
HeOOXiJAHICTh 3abe3ledYeHHs] CTabiIbHOCTI IMBI-
JILHOT'O 06OPOTY Ta 3aXWCTy MpaB iXHIX y4yacHU-
KiB 3yMOBJIIOE TIOTPEOY B iMIIepaTUBHOMY Bpery-
JIIOBaHHI OKpeMHX acleKTiB KOpIOpaTUBHOIO
pyxy. ToMy cborosiHi yTBOpUBCS MEBHUH «CUMOi-
03» JUCHO3UTUBHUX Ta IMIIepaTUBHHUX 3acaj
IIPaBOBOI'0 BpPEryJIl0OBaHHA KOPIOPaTHUBHUX Ipa-
BOBUX 3B’SI3KiB.

IcHye TeHpeHLis A0 posmupeHHs cdepu
JUCIIO3UTHBHUX 3acCajJi Yy MeXaHi3Mi IpaBOBOrO
peryJ/itoBaHHs KOpPNOpPaTUBHUX BiAHOCUH. BoHa
YiTKO BUKPHUCTaJi30BYETHCA LIOJ0 OKPEMHUX Op-
raHizaniiiHo-npaBoBux ¢GOpM KOpPHOpPaTUBHUX
opranizanii. Yepe3 06’€KTHBHI NMPUYUHU BOHA
MeHIllIe NposABAAETbCA cToCOBHO IIAT. Po3BuTok
eJleMeHTiB caMoperyJ itoBaHHA mon0 TOB moxHa

BiTaTH, BpPaxOBYIYM HOro NPOMiKHe CTaHOBHIE
MDK KJIACUYHUM TOCTOJApCbKUM TOBAapHUCTBOM —
aKLiOHEPHUM i IOBHUM Ta KOMaHUTHHUM TOBapHU-
ctBaMu. OpHak moxpo IIpAT MoxauBicCTBH mocu-
JIeHHS1 JUCIO3UTUBHUX 3acaj CJif cropuiMaTu
JlocUTh 06epexkHo. He3Bakaroun Ha BJIACHUU He-
nyOJ/IiYHUI XapakTep, Take TOBAapPUCTBO 3aJdlIa-
€TbCA TepeayciM 06’€THAaHHSAM KalliTaliB Ta He
Mae nepeTrBoptoBaTUca Ha TOB, a Koro akuii He
[IOBMHHI BU3HABAaTUCA CypOraToM LjiHHUX [1anepis.

Xo4ya KOpNopaTUBHUM JOrOBIp i MiCTUTB HOp-
MH CTOCOBHO 37ilicHeHHs (BiZMOBHU BiJ| 3/ilCHEH-
HSI) KOPIOPAaTHBHUX NpPaB yYaCHUKaMU (aKIjioHe-
pamu), BOHU He JIOKaJIbHI, a € iHAUBiyaJbHUMU
peryJyisiTopaMy, 10 He MOIIUPIITBCI Ha chepy
byHKITIOHYBaHHA ¥ JiSJIBHOCTI TOBApUCTBa i He
CBilYaTb PO HOPMATHUBHUM XapaKTep Takoi J0-
TOBIpHOI KOHCTPYKLIL
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MPABOBOE OBECITEYEHHE KOPIIOPATUBHBIX IPABOOTHOIIEHU:
INIPUOPUTET 3A UMIIEPATUBHOCTbIO WJIK INCITIO3BUTUBHOCTbBIO

[IpoaHa/TM3UPOBAHO COBPEMEHHOE COCTOSIHME IPABOBOTO 06ecrneYyeHUs] KOPIOPAaTHBHBIX OT-
HOIIIEHUH Y AOKTPUHAJNbHBIX MOJX0J0B B OTHOLIEHUH OIpe/iesieHHs] IPUOPUTETHOCTH 33 UX
MMIIEPAaTUBHBIM WM JUCIO3UTUBHBIM peryJupoBaHueM. Ha coBpeMeHHOM 3Tamne pa3BUTHA
KOPHNOPAaTUBHOIO 3aKOHOJATE/bCTBA MMeeM 00beJJUHEHUE JIUCIO3UTUBHBIX U UMIEPATHUB-
HbIX MEXaHU3MOB HOPMAaTHUBHOrO 0GecledyeHHs] KOPIMOPATUBHBIX OTHOIIeHWH. Uccienyemast
cUcTeMa HOPMATHUBHBIX aKTOB He J]JaeT BO3MOXXHOCTH OJHO3HAYHO OTBETHUThH Ha BOIPOC O
MPHUOPUTETHOCTH NMPUMEHEHUS K 3TUM OTHOIIEHUSM AUCIO3UTHBHOTO WJIM UMIIEPaTHBHOTO
MeToza. HeB3upas Ha TO, YTO KOPHOpPATHBHbIE OTHOIIEHHS KAaK IPAKJAHCKHe MOJAYUHEHBI
00LIMM OCHOBAM I'PaKJAaHCKOr'0 3aKOHOJATE/bCTBA, HEOOXOJUMOCTh 0becrneyeHus1 CTabuib-
HOCTHU IPaXKJAAHCKOr0 060pOTa U 3alUThI IPAB UX YIYaCTHUKOB 00YCJIaBJMBaeT UMIIEPaTUBHOE
YPEeryJIMpoBaHUe OT/IeJbHbIX aCleKTOB KOPMOPAaTUBHOIO JBIXKeHHUs. OuepurBaeTcsl TEH/JIeH-
IUsl paciMpeHusi coepbl JUCMIO3UTHBHBIX Hayal B MeXaHHU3Me IPABOBOTO DPEeryJIMPOBAaHMS
KOPIIOPaTHUBHBIX OTHOLIEHHH 32 CYeT KOHCTPYKI[MH KOPIIOPATUBHOTO ZIOTOBOPA.

Karwueesle ci08a: ducno3umugHocmy, umnepamueHocms, Kopnopayusi, KopnopamueHbuI do-
2080p, ycmas, HOp.MGleGHbIl:I/ akm, }Opual,l‘leCK'OB J1UYo.
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LEGAL SUPPORT OF CORPORATE LEGAL RELATIONS: PRIORITY IN TERMS OF
IMPERATIVE OR DISCRETIONARY NATURE

Current state of legal support for corporate relations and doctrinal approaches to determining
the priority of their mandatory or dispositive regulation have been analyzed. Attention has
been drawn to the fact that in order to ensure unimpeded exercise of subjective corporate
rights by each participant of a corporate organisation, a balance of regulatory regulation and
self-regulation should be developed, which should be built from mandatory requirements to
discretionary principles.

At the current stage of the corporate legislation development, there is a combination of disposi-
tive and mandatory mechanisms of regulatory support of corporate legal relations. The regula-
tory framework for the establishment, operation and termination of corporations, as well as
the exercise and protection of the rights of their participants (shareholders), does not allow a
clear answer to the question of the priority of applying the dispositive or mandatory method to
these relations. Despite the fact that corporate relations being civil are subject to the general
principles of civil law, the need to ensure the stability of civil turnover and protect the rights of
their participants necessitates the urgent regulation of certain aspects of corporate movement.
It has been identified a tendency to expand the scope of dispositive principles in the mecha-
nism of legal regulation of corporate relations. It is clearly crystallised in relation to certain or-
ganisational and legal forms of corporate entities. For objective reasons, it is less evident in re-
lation to a public joint-stock company. The development of self-regulatory elements in relation
to a limited liability company could be welcomed, given its intermediate position between the
classic business entity such as a joint-stock company and a general or limited partnership.
However, with regard to a private joint-stock company, the possibility of strengthening the
dispositive principles should be taken with caution. Despite its non-public nature, such a com-
pany remains, first and foremost, a capital association and should not be transformed into a
limited liability company, and its shares should not be recognised as a surrogate for securities.
Although the corporate agreement contains provisions on the exercise (refusal to exercise) of
corporate rights by participants (shareholders), they are not local, but are individual regulators
that do not apply to the scope of the company's functioning and activities, which does not indi-
cate the normative nature of such a contractual structure.

Key words: dispositivity, imperativeness, corporation, corporate agreement, statute, regulatory
act, legal entity.
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CYTHICTb OBOB’A3KY CIIAAKOEMUIB BIILIKOAYBATHU BUTPATHU
HA ITOXOBAHHA CHAAKOZABIIA TA OCOBJIMBOCTI HOI'O BUKOHAHHA

CTaTTIO NPUCBAYEHO 3’SICYBAaHHIO CYTHOCT] 0O0B’AI3KY CMaJKOEMILiB BiZIIIKOAYBAaTH BUTpPATH HA
NIOXOBaHHSA CNAJIKOZAABLA Ta OCOOJMBOCTAM HOro BUKOHaHHA. HarosomleHo, mo 3a3HayeHUM
060B’AI30K He € eJIeMeHTOM CKJIaJly ciarHy. OGIpYHTOBAaHO BUCHOBOK, 1[0 3/liiCHEHHS OIIa-
TH Ha TOXOBAaHHSA CMaJIKOJABLs NMOPO/PKYE HeJOroBipHE 3000B’si3a/IbHe NPAaBOBIJHOLIEHHS, B
SIKOMY KpeINTOPOM BHUCTYIIA€ 0c06a, KOTpa MOHeC/1a BiNOBi{HI BUTpaTH, a GOP>KHUKOM — Craji-
KOEMellb 32 YMOBY PUMHATTA HUM CNaALMHU. Take 3060B’s13aHHS1 BUHMKAE JIMILE 32 YMOBH,
AKILO KpeJUTOP CIJIaATUB BJIACHI KOLUTH Ha ITOXOBaHHS MIOMepPJIOro Ta Lii BUTpaTH OyJix po3y-
MHUMHU. 3a3Ha4yeHo, 10 Po3Mip BiJIIKOAYBaHHA BUTpAT Ha IIOXOBAaHHA CIaJKOJaBLA 3aJe-
»KUTb BiJ] IPaBOBOTO CTATyCy KpeJuTOpa. SIKI0 BUTPATH IOHec/Ia 0co6a, IKa He € CIIaJIKOEM-
IIeM, CIUIaYeHi KOLITH BiZIIKOJOBYIOTbCA i y moBHOMY 06cs3i. CHaZiKoeMIl K HecyTb Li
BUTpPATH B PO3Mipi, NponopuiiHoMy ixHil yacTui y cnafmuHi. Kpim Toro, cnafkoemii MaooThb
BIJIIIKOAYyBaTH BUTPATHU Ha MOXOBAHHA CIAJAKOABLA He3a/eXKHO BiJl BAPTOCTI ycnaJKOBaHOI
HHUMH YaCTKHU.

Kawuosi caosa: cnadkysaHHs, cnadkodaseyb, cnadkoemeyb, ckaad cnadwuHu, 0608’30k chad-
KOEMYSsl, BUMPamMu HA NOXO0B8AHHSI, BUKOHAHHS 0608 s13Ki8.

OpuziHaabHa cmammsi

BCTYIL. 3rigno 3i ct. 1232 [JuBibHOrO KO-
Jekcy Ykpainu (gasi - UK Ykpainu) Ha ciaikoeM-
I[iB TIOKJIaJIeHUH 060B’SI30K BiJ[IIKOAYBaTH PO3y-
MHI BUTPATH, SIKi 6yJ11 3p0o6JieHi O/HUM i3 HUX 260
iHLIOI0 0CO60I0 Ha MOXOBaHHSA cnazkogaBusl. Ta-
Ke 0O0MeXeHe HOpPMAaTUBHE peryJiloBaHHsS BHUKO-
HaHHS 3a3HaYeHOro 060B’SI3KY, a TAaK0XX BUKOPUC-
TaHHA OLIHOYHOI KaTeropili «po3yMHi BUTpaTH»,
MOPO/KYIOTh CYTTEBI CKIAJAHOLLI Y MPaBO3acTo-
COBHill AisiibHOCTI. 30KpeMa, 3aKOHO/IaBCTBO He
BU3HAYAE MOPSAKY, 06CATY i 0COOIMBOCTEMN BijI-
KO/IyBaHHs 0c06i BUTpAT, IOHECEHUX Ha MIOXOBaH-
H CMIaJIKOAABLA. Y 11bOMY acleKTi CJIijJj BKa3aTu Ha
HeOJIHAaKOBUH MiJXiJ, CyAiB LIOA0 BigHECEHHS [0
BKa3aHHUX BUTPAT KOULITIB, CIlJIaYEHHX 3a IOMHHA-
JIbHUH 06iz1. Kpim Toro, BificyTHiCTb JieTastizallii Ha
PiBHI MiZI3aKOHHUX HOPMAaTHUBHO-NIPAaBOBUX AaKTiB
NMOpSAZAKY BUJA4Yi HOTapiycoM /J03BOJIy Ha OJep-
>KaHHS YaCTUHHU BKJIAJly CHAJKOJAABLsS B GaHKY
(dbiHaHCOBIHM ycTaHOBI) AJ151 TOXOBaHHS TOMepJIO-
ro 3yMOBJIIOE CUCTEMaTHU4Hi BiAMOBU 3 GOKY HO-
TapiyCiB 100 BYNHEHHA IIi€l HOTapiaJbHOI Ail.

1 [luBinibHUHN KoAeKC YKpaiHU : 3aKOoH YKpaiHu
Bix 16.01.2003 N2 435-1V // Baza fganux (B/]) «3a-
KOHOZaBCTBO YkpaiHu» / BepxoBHa Paja (BP) Yk-
paiHu. URL: https://zakon.rada.gov.ua/laws/
show/435-15 (maTa 3BepHenHs: 01.02.2023).

© Kyxapes 0. €, 2023

[Ipu oMy npobGseMaTHKa BiJJUIIKOJyBaHHS
BUTpAT Ha NOXOBAaHHA CNa/IKO/IaBLA JeTaJbHO He
po3KpuBajacsd y NpaBoBiil AOKTpuHi. Xo4ya MOT-
peba B IIbOMY €, BpaxXOBYIOYHU BiJICYyTHICTb €UHOI
no3ulii moA0 CYyTHOCTI BiANMOBiJHOrO 060B’SI3KYy
Ta 0COOJIMBOCTEN HOI0 BUKOHAHHS.

HaBenieHi 06cTaBUHM CBi[4aTh NMPO HEOOXi-
HICTb peTeJIbHOI'0 HAyKOBOI'0 aHasli3y BiJHOCHUH,
110 BUHUKAIOTh YHACJIiJOK BUKOHAHHSA CaJKOE-
MIUSMU OGOB’SI3Ky BiJIIKOJAYyBaTU BUTpPATH Ha
MOXOBaHHA CNaZiKoAaBls. l[boMy Takox cnpusie
po3noyaTHi mpoliec pekoaudikarii (OHOBJIEHHS)
LUUBIJIBHOTO 3aKOHO/IAaBCTBa, MiJ] SKUM PO3yMilOTh
MpOBeJIEeHHSI CUCTEMHUX CYTTEBHX HOBALM 1100
3MicTy i cTpykTypu ynHHoro LK Ykpainu (iHmmx
KOJIEKCIB i 3aKOHiB, 110 GOPMYIOTb MPUBATHOIPA-
BoBe noJie) (KysHenosa Ta in, 2021, c. 27). Came B
MpoLeci CUCTEMHOTO OHOBJIEHHSI BCbOTO MacCHUBY
LMBIJIBHOTO 3aKOHOJABCTBA MOXXHa BpaxyBaTHU
KJIFOYOBI HAMpsMU BJAOCKOHAJIEHHS] BUKOHAHHS
CIAZIKOEMIISIMU CBOIX 0OOB’SI3KiB, 30KpeMa TOro 3
HUX, 1[0 € MPeAMETOM I[bOr'0 JOC/iPKEHHS.

META 1 3ABJAHHA AJOC/IILAXKEHHA. Me-
moto ny6JtiKalil € 3’sscyBaHHS CyTHOCTI 060B’I3Ky
CNaJIKOEMIIiIB BiJIIKOAYBAaTH BUTPATH Ha MOXO-
BaHHSI CHAJKOJaBLsl Ta BUABJIEHHS 0COGJIMBOC-
Tel MOro BUKOHaHHA. [lJ1s1 JOCATHEHHSA OKpecJe-
HOI JOCTHiAHUIbKOI MEeTH Heob6XiJHO BHUPILIUTU
Taki 3080aHHS: KPUTHUYHO OI[iHUTH BiAMOBigHI
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NIOJIOKEHHS 3aKOHOJABCTBA, CYyZ0BOI NPAaKTHUKU
Ta LUUBUIICTUYHOI NOKTPUHHU; BU3HAYUTH, YU €
060B’s130K BiAIIKOLYBAaTH BUTPATH Ha NOXOBAaH-
HSl eJIEMEHTOM CKJIaZly CaJLIMHU; PO3KPUTH 06-
CAT BUKOHAHHSA CNAJIKOEMIISIMU LIbOTO 060B’A3KY;
3’scyBaTH 3MiICT OIiIHOYHOI KaTeropii «po3ymHi
BUTpPATU» B KOHTEKCTI IpeiMeTa JOC/Ti>KeHHSL.

orjdaj JITEPATYPU. TemaTHka BiAllIKoO-
JyBaHHA BUTpAT Ha NOXOBAaHHA CNAaJKOLABLS B
JOCHIPKEeHHAX YKpalHCbKUX MpPaBHUKIB Mae€ II0-
6bxHUN abo nepudepiliHUN xapakTep, OCKIJIbKU
po3rJisfanacad Ha piBHI 4YaCTHUH MiAPYYHHUKIB Ta
nociouukiB (I. B. Cmacu6o-®areeBa, C. . Pypca,
0. 0. 3aika, O.II. [Teyenu, €. O. Pa6okousb, A. O.Te-
auy, B. B. HagboH, €. 1. ®ypca, 0. €. Xoauko). Ilo-
Ka30BOK B IIbOMY acCIleKTi € BifCyTHICTH clieLia-
JIbHUX MoOHorpadiyHuUX mpalb. YBara Y4yeHHUX
dokycyBasacs nepeBaXKHO Ha 3arajlbHUX I0JIO-
»KEHHSX BUKOHAHHS CIIAJKOEMISIMM OOOB’SI3KiB
CNaJIKO/IaBlsl, 0COBJMBOCTSX TpeN ABJeHHsS BH-
MOI' KpeAUTOpaMM CNaJKOJaBLs Ta MOPAAKY iX
3aJloBoJieHHs. 30kpeMa, y mparni I. B. Cmacu6o-
dareeBoi Ta B. B. Hagbon (2016) «IIpaBoBa npu-
pozia 060B’s13KiB Y CKJIaJli CIAAILMHUY» JOCTIKY-
BaJINCS OOOB'AI3KM CNaJKOEMIIB y CHAaJKOBUX
npaBoBigHOcMHax. Kpim Toro, asasisysajiacd
NpaBoBa MPUPO/ia 000B’A3KIB, 1110 BUHUKAIOTD i3
JIOTOBOPY, 3aKOHY, 3alOBila/iIbHOrO BijiKa3y (Jie-
raTy) Ta NoKJaJaHHsl.

[ly6aikanis T.T. A6ioysaeBoi (2017) «bopr
K OO0’EKT CHaJKyBaHHSA» NPHUCBAYEHa aHali3y
NpaBoOBOI MPUPOJU TEPMiHA «60PT», BU3HAUEHHIO
Horo 3micTy i Micud y craJkoBOMy IpaBOHACTYII-
HuuTBi. JocnigHunsa kiaacudikyBana 060B’sI3KU
CNaZKoJaBLg, 110 NepexojATb Yy NOPAAKY cHaj-
KyBaHHS, Ha TpU rpynu: 1) 060B’sI3KU 3 MOBeEp-
HEeHHs T'POINOBUX KONITIB; 2) 060B’SI3KH 3 BUKO-
HaHHS TNeBHUX /il (moBepHeHHs MaiiHa Toulo);
3) 060B’SI3KM 3 YTPUMaHHS BiJj YYMHEHHs [il -
He NepeLiKo/JKaTH 3eMJIEKOPUCTYyBady 3a J0ro-
BopoM cynepdiliro 3AilcHIOBaTH OYyAiBHUIITBO
a6b0 He NepelKoKATH BiJJKa300JepPKyBady KO-
PUCTYBATUCH XKUTJIOBOIO HEPYXOMICTIO.

Cutig, okpemo BkaszaTu Ha ctatTio O. B. Po3ron
(2011) «PosmopsimkeHHs 3amoBifjaya, fKi cTocy-
I0TbCA MOPAJKY IOXOBaHHS, YBiYHEHHA MOro
nam'ATi», B AAKif po3rJsAiaeThbCsl INMPOKUI CIIEKTP
MUTaHb: 3JiMCHEHHSI OCOOMCTHMX HeMaMHOBHUX
MpaB MOMEPJIOl JIIOJAUHM; aHaJli3 pO3NopsKeHb
3aMoBiZjaya, 110 CTOCYIOTbhCA MOPAJLKY OXOBaHHSA
Ta yBiYHEHHs Horo mam’siTi; BUSHAUYEHHSI Xapak-
TEPHUX 03HAK Ta iCTOTHUX yMOB J0TOBOpY IpO
HaJJaHHS pUTYaJbHUX MOCIYT; OKPeCJeHHs 0C06-
JIUBOCTEU MiJTBep/KeHHs Ta CTATHEHHS BUTpPAT
Ha [IOXOBaHHS CNaJKOAaBL.

HaBeneHnuil orsisj, JliTepaTypy CBifUUTD, 1[0
060B’AI30K CHaJIKOEMIIIB Bi/J[IIIKOyBaTH BUTPATU

Ha TOXOBaHHS CNAAKOJABI He 6yB MpeaMeToM
CaMOCTIMHOT0 HayKOBOT'0 IOC/Ii/[PKEHHS.

METOAOJIOTIA AOCHIANKEHHA. [na nmo-
CATHEHHA II0CTaBJIEHOI MeTH HAyKOBOI CTAaTTi BU-
KOPUCTAHO 3araJIbHOHAYKOBI Ta Creljia/ibHi MeTOAU
HaAyKOBOI'0 TMi3HAHHSA. 3araJibHOHAYKOBI MeTOAU
(miasieKTUYHUH, aHaIi3y Ta CUHTe3y, GOpMaJIbHO-
JIOTIYHUHI) € 6a30BMMM IOPUJUYHUMH MpPHUHAO-
MaMH, 3ac00aMH J0CIiPKEHHS BCi€l pO6OTH.

[IuTaHHA MeTO/iB BUPIIIYETHCA y MpPaBOBIiK
JOKTPUHI HEOJJHO3HAYHO Yy 3B’SI3KY 3 BUOKpEM-
JIEHHSIM Pi3HOMaHITHUX METOAIB. YTiM, HAUOI/IbII
KOMIIPOMIiCHUM 1 HOpPUUHATHUM € iCHYBaHHA
cepe/; crielfiaJlbHUX MeTOAiB JoCJiKeHHsA dop-
MaJIbHO-JIOTIYHOTO (JJOrMaTHYHOTO), iCTOpPUKO-
MpaBOBOT0 ¥ METOAY MO/JIeII0OBaHHS, 1110 BUKOPHU-
CTOBYBAJIMCA B LIill CTATTI.

dopManbHO-IOPUAUYHUIN (JOrMaTUYHUI) Me-
TOJ, 3aCTOCOBYBABCH MiJi 4acC aHaJi3y 3MiCTy mpa-
BOBUX HOPM CIa/IKOBOTO 3aKOHOJ|ABCTBA, a Ta-
KO MaTepiasiB Cyfo0BOI MPAaKTHUKH, LUUIAXOM iX
BUBYEHHS Ta iIHTepIipeTaLil.

BukopurcTaHHS iCTOPUKO-IPAaBOBOT'O0 METOAY
J03BOJINJIO BUSIBUTH BUTOKH KaTeropil «kBUTpaTH
Ha MMOXOBaHHSA» 3a J0MOMOTOI MOXOPOHHOTO Mo-
30BYy, Bigomoro 3 d4aciB CrapozaBHbOro Pumy.
JlonaTKoOBO 1iell MeTOo/| 3aCTOCOBYBABCS B MpoIieci
JOCTI/PKEeHHS iICTOPUYHUX aCeKTiB IOXOBaJbHUX
TpaZvLii YKpaiHIiB i3 MeTow 3’sCyBaHHSA AOIli-
JIBHOCTi BiJHECEHHS KOLITIB, CIJIayeHUX 3a IIo-
MUHaJIbHI 06141, 10 BUTPAT Ha IOXOBAHHS.

3a 101OMOro0 METO/Y MOJEIOBAHHS 00IpY-
HTOBAHO MOJaJIblIi MEepPCIeKTUBH BAOCKOHAJIIEHHS
LIMBIUJIbHOTO 3aKOHO/IABCTBA 110/0 BiAIIKOAYBaHHS
0c06i BUTPAT HA MOXOBAHHS CHAJKOAABISL. 30Kpe-
Ma, apryMeHTOBaHa HeOo6XiHICTb HOPMAaTUBHOIO
3aKpinyieHHs1 MpoLeAypH HalaHHS HOTapiycoM J0-
3BOJIy Ha OflepKaHHSA 0COOOH YacTHHHM BKJIAJY
Crajiko/iaBus B 6aHKy (diHaHCOBIH ycTaHOBI) st
BUKOHAHHS 3a3HaYEHOr0 000B’SI3KY.

PE3YJIBTATHU JOCTIAKEHHA TA
JUCKYCIA. BuTpaTu Ha MOXOBaHHS CHAJIKO/[aB-
LA 34iACHIOIOTBCA CIAaAKOEMIEM abo iHILIOK 0Co-
6010 BXKe Mic/A BiAKPUTTA caAIUHU. [Ipy 1iboMy
TakKi BUTPATHU MOXYTb OYTH MOHECEHi BUKJIIOYHO
Ha MOXOBaHHS MOMepJIoro, TO6TO KOMILJIEKC 3a-
XOJIiB Ta 00pS/IOBUX AiH, AKi 3AiHCHIOIOTHLCA 3 MO-
MEeHTy CMepTi JIIOAWHU [0 IMOMIlleHHSI TPYHU 3
TiJIOM a0 YpHHM 3 MPaxoM y MOTHJIY a60 KoJiymMba-
pHy Hilly, o6JIaIITYyBaHHSA Ta YTPUMaHHS Micls
MMOXOBaHHS BiJINOBIZIHO 0 3BUYAiB i TpaAuLil, 1[0
He CynepeyaTb 3aKOHOJIaBCTBY (CT. 2 3aKOHY YK-
painu «I[1po noxoBaHHS Ta HOXOPOHHY cIipaBy»1).

1 [Ipo moxoBaHHSI Ta MOXOPOHHY CHpaBy : 3a-
KOH Ykpainu Bif 10.07.2003 Ne 1102-1V // B/} «3a-
KOHOJIaBCTBO YKpainn» / BP VYkpaimum. URL:
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Cnify 3a3HAa4YUTH, 0 MPaBOBa MOXKJIUBICTb
CTATHEHHS BUTPAT Ha MOXOBaHHA BifjoMa e 3
yaciB CrapopaBHboro Pumy. Tak, VYiabmian y
25 kHusi «KoMeHTapiB [0 eJUKTYy» BU3Ha4yaB
MOXOPOHHHUH MO30B, 0 NPeJ ABJSBCS JIUIIE CTO-
COBHO BUTPAT Ha NIOXOBAHHS CMAJIKO/IaBIIs TA He
CTOCyBaBCs iHIIMX BUTpPAT. [loXOpOHHUK NO30B
OyB 3aCHOBAaHHWU Ha CIPaBeJ/IMBOCTI, 1110 BCTAHO-
BJIOBaJIacd 3 OIJIAAY Ha TiHICTb momepJioi oco-
6u, MpUYMHH, 4Yac i Ha migcraBi go6poi JoBipu
TaKUM YUHOM, a6 0C00i, sika BUTpaTHU/Ia KOUITH
Ha IOXOBaHHS, He Hapax0oBYyBaJIoCs GiJblle, HiX
BOHA cIIaTWJ/a. TakoX HaroJiouyBajaocs Ha To-
My, 1[0 He CJIiJ, BUKOHYBATH BOJIKO 3aloBiZjaya B
pasi mepeBUILlEeHHA CIpaBefJUBOI MipU BUTpPAT
(Kodanos, 2008, c. 605).

Y nuBinicTuui 3'sicyBaHHA NUTAHHS CYTHOCTI
0060B’sI3Ky CNaZKOEMIiB BiZIIKOAYBAaTH BUTPATU
Ha MOXOBAaHHS CMAJAKO/JABISl HAJEXKUTh A0 AHC-
KyciiHUX. [CHYyIOTBb ABi mo3ullii, NPUXWIBHUKU
SIKUX M0-Pi3HOMY BH3HA4YalOTh [IPAaBOBY NPUPOAY
1[bOro 060B’sA3Ky. TakK, /lesiki BYeHi BiJHOCATH J10-
CTiPKyBaHUNW OGOB’I30K 10 CKJIAJy CHAJIIUHU
(HectepuoBa-Cob6akaps Ta iH., 2017, c. 95; ui-
ka, Cominiko, Ko3upeBa, 2015, c. 42). [Hui Hayko-
BIli OOCTOIOIOTH MNPOTHJIEKHY IO3HIli0, CTBEP-
JDKYIOUH, 110 060B’I30K BiJIIKOAYBAaTH BUTPATH
Ha MOXOBaHHSI He MOXXHA PO3IJgJaTH fIK eJie-
MEeHT ckJaJly cnafmuHu (3aika, 2007, c. 76; Xo-
nuko, 2016, c. 89).

Okpemo cJifi HaBecTH BUCHOBOK A. 0. 'esinu
(2010, c.22), 3rifHO 3 IKMM BUTpPATH Ha MOXO-
BaHHS HaJleXaTb 0 BUMOT, 1110 OGTSKYIOTh CHa-
mmuHy. [lomibHa ToYka 30py BUCJIOBJIKOBAIACS
me B 1953 p. B. 1. CepebpoBcbkuM (1953, c. 211).
BiH BHOKpeMJII0OBaB JIBi rpyny 6OpriB, 110 06TS-
KYIOTb CHaZIMHYy: 1) 60pru camoro crajiKojaB-
1s1; 2) 60pry, U0 BUHUKAKTh 3i CMepPTIO CNIaAKO-
JaBud. JlofaTKOBO BYEHUM 3alpONOHYBaB y
nepuly yepry BiZjIIKOJOBYBaTH 3a PaxyHOK CHaj-
KOBOI Macd BUTpPATH, MOB’sI3aHi 3 JOrVIAA0M 3a
CNaJIKo/IaBLeM Iif, yac Horo XBOpo6H, a TaKOXK
MMOXOBAHHSM NIOMEPJIOTO.

Po3rsigaanyy 1ie MMTaHHA, CIi BUXOJUTH 3
TOr0, 1[0 CKJaJ, CIaJUIMHU OXOIJIIOETbCS TUMHU
npaBaMu ¥ 060B’sI3KaMH, HOCIEM sIKHUX OYB cnaj-
KOJiaBellb 3a XUTTS. Tak, BU3HAYaJIbHUMU O3Ha-
KaMd O00OB’SI3KiB y CKJaJi CHafUIMHU € Taki:
1) 06OB’AA3KM CNAJIKOAABISI BUKOHYIOTBHCA CHaJ-
KOEMIISIMM JIWIlle B MeXaX BapTOCTi ycrajJKoBa-
HOI YacTK{; 2) /0 CKJaAy CHaJU[MHU BXOJSATH
BUKJIIOUHO Ti 000B’SI3KH, sIKi BUHUKJ/IU Y CIIaIKO-
JaBIA 32 KUTTS Ta He NPUNUHUIUCA BHACTIZIOK
Horo cmepTi; 3) po3Mip GopriB cnajKoAaBIsl BH-

https://zakon.rada.gov.ua/laws/show/1102-15
(maTa 3BepHeHHs: 01.02.2023).

3HAYa€ThCA HA 4Yac BiKPUTTS CHaJLIMHU He3alle-
’)KHO BiJ, MOMEHTY II MPUMHATTS CNaJKOEMISIMH,
obopMJieHHsI Ta JepxaBHOI peectpauil; 4) o6o-
B'I3KU € JJ0JaTKOBUM €JIEMEHTOM CKJaJy chaj-
IIMHY, OCKIJIbKM NepexofsdTb /0 CHaJKOEMIIS
JIUIlle pa3oM i3 mpaBaMU, HAJIEXXHUMU CNaJKO/a-
BIIeBi (BOZHOYAC NMpaBa € OCHOBHUM eJIeMEHTOM
CKJIaNy CHaJIMHU); 5) 60pru CnagKoJaBls y
CKJIaAl CHafIMHU MalTb OCOOJMBUN MPAaBOBUU
pexuM, iMnepaTUBHO BCTAHOBJEHUU 3aKOHOM;
6) cnellia/IbHUI NOPSAJIOK BUKOHAHHS 0GOB’SI3KIB
cnagkoaaBus (Kyxapes, 2020).

06O0B’s13KH, 1110 3’ABUJIMCS BHACJIJIOK CMepTi
0cobU abo micjas HacTaHHA IbOro GakTy, He €
eJleMeHTaMM CKJaAy CHaJliuHH, X04a MOXKYThb
MOKJaJaTHCS Ha cnagkoeMus. TakuM miaxig Bijg-
MOBiJlae KOHLeMNUii yHiBepCaJbHOI'O CHAaZKOBOTO
NpPaBOHACTYIHHUIITBA, L0 BUCTyIa€ METOJ0JOTi-
YHOK 3aCaZiol0 CaZKoBoro npasa. CyTHICTb yHi-
BEPCAJIbHOTO CHAa/IKOBOTO MPAaBOHACTYMHUIITBA
CTAHOBUTbD IepexiJi, AMHaMIKy NpaB Ta 060B’s13-
KiB Bif, cnajikoZiaBLs A0 Horo cnajakoeMiis. [Ipa-
BOHACTYNMHULITBO IJIOCTPYE MOCMEPTHUHN pyx
npaB Ta 06OB’sI3KiB 0COOH, BU3HA4alO4yd IXHIO
IOpUAUYHY JI0JII0 Ta 3MiHY cy6’ekTa-Hocis. Came
TOMY BH3HAYa/IbHUM B acleKTi AOC/iJKyBaHOI
Npo6JIEMAaTHKH € HAJIEXKHICTb BiZiMOBiHUX IpaB
Ta 060B’sI3KIB CHaJKO/jaBL0 3a XKUTTH. JlogaTKo-
BO Taki paBa Ta 060B’I3KH He MAKOTh NPUITUHU-
THCS BHACTIZOK CMePTIi IX HOCisl yepe3 0cOOMCTUI
xapakTep. Y 3B’3Ky i3 [UM 0060B’SI3KH, SIKi BUHU-
KJIM TicJist 260 BHACJIIOK CMEPTi cnaZiKkoAaBlLis, 32
CBOEIO MPUPOJOI0 HE € CMaJKOBMMHU Ta MalThb
IHIIMM NpaBOBUM pexuM. 3a TaKUX O0OCTaBUH
0060B’AA30K CHAJIKOEMIIIB BiJIIIKOyBaTH BUTPATH
Ha TOXOBaHHSl CMAJKO/aBIll He € eJieMEeHTOM
CKJIaZly CIaAIUHU.

Mix oco6oto, siKa crjiaTh/a KOLITH Ha M0X0-
BaHHS CNaJIKOJaBLd, Ta CIaJAKOEMISIMU BUHUKAE
3000B’s13a/IbHe MPABOBiHOLIIEHHS], 1110 32 CBOEIO
NPUPOJ0I0 HAJIEXKHUTD [0 HEOMOBIpHUX 3000B’s-
3aHb. KpeautopoM y Takomy 3060B’si3aHHi BHU-
cTynae ocoba, sKa MoHec/Ja 3a3Ha4YyeHi BUTPATH.
lle MoXke 6YTH CIIaIKOEMeIb abo iHIlIA 0c06a, AKa
He Ma€ NpaBa Ha CNaZiKyBaHHsA. Bop:KHUK - Lie
0c00a, gKa:

1) € craiKoEMILIEM, TOOTO 3aKJIUKAETHCSA 0
CnaZKyBaHHS Ha MiJicTaBi 3aMoBiTy ab0 B mopsi/-
Ky 4eproBOCTi, 1110 3aKpillJieHa B 3aKOHi;

2) NpuiHAJIA CHaJIIMHY B MOPSIAKY, BCTaHO-
BJIEHOMY 3aKOHOM.

[Ipy BU3HayeHHi po3Mipy Ta BiJLIKOAYBaHHI
KOILTIB, CllJIaYeHUX Ha NMOXOBAaHHSA CHaJIKOJaBL,
He 3aCTOCOBYIOTbCSl MOJIOXKeHHS cTaTed 1281,
1282 1K Ykpainy, 1110 BU3HAYAIOTh Ipe/ SABJIEH-
HS KpeJUTOPOM CHaJKoAaBLsl BUMOT /0 CIaJKoO-
€EMIIiB Ta 000B’I30K CHaJKOEMIIIB 3a/J0BOJIbHUTHU
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BUMOT'M KpeauTopa. TakMi BHCHOBOK 3yMOBJIe-
HU{A JABOMa 4YMHHUKaMU. [lo-nepiie, 060B’s130k
CNaJKOEMIA CIVIATUTH BUTPATH HA IOXOBAHHA
CHAJKOZaBLl He HAJIEXUTh 0 CKIaZy CHaJILU-
HH, Ipo 1o Huwiocs Buile. [lo-gpyre, ocoba, sika
NoHec/1a Taki BUTPATH, € KPeJUTOPOM CIaJKOE-
MLd, a He CIaJKo/aBlid, aJpke BOHU He BUILJIMBa-
I0Tb i3 3060B’13aHb TOMEPJIOTO.

JloaaTkoBo chaif, 3a3Ha4yuTH, 0 y cT. 1281
K Ykpainu 3akpinieHni 1ecTUMiICIYHUN CTPOK
npej 'siBJIeHHs1 KpeJUTOPOM CHaJKOJaBLs CBOIX
BHUMOT JI0 CIIaJKOEMIiB. [IpoTe cTpoku mpej siB-
JIeHHs BUMOTM IpO BiJIIKOJAyBaHHS BUTpaAT Ha
MOXOBaHHS 3aKOHOM He mnepejo6adeHi. lle cBifg-
YUTh PO MOMJIUBICTb 3aCTOCYBaHHA [0 BiANIOBIJ-
HUX MPABOBIJHOCHH NoJ1oxKeHHs cT. 257 LK Ykpai-
H{, L0 BHU3HAYa€ 3araJbHUHA CTPOK II030BHOI
JaBHOCTI TPUBAJIICTIO y TPU POKH.

[Ipy LBOMYy MOXJ/IMBA KOHKYpEHLisl BHMOT
KpeJUTOPIB CMaAKOEMIIS Ta CHAZKOAABIS, TOOGTO
JI0 CIIAJIKOEMIISI MOXKYTh OYTH MpeJ siBJeHi 0HO-
YaCHO KiJIbKa BUMOT — BiJi KpeJUTOPIB CllaKoAaB-
151 Ta 0CO0OY, sIKa CIIaTH/Ia KOIUTH Ha MIOXOBAHHS.
BpaxoByrouy, 10 3aKOH He BU3HA4Ya€ 4eproBoCTi
3a/l0BOJIEHHSI BUMOT KpeAuTOpiB y cdepi cnaj-
KOBOT'0 IIPaBa, Lie MUTaHHSA BUPIIIYETHCA CIALKO-
€EMILIEM CaMOCTIiHHO.

Xoya B IOPUJUYHINA JiTepaTypi CTOCOBHO
LIbOTO BMCJOBJIIOETbCA M iHmA no3uuis. Tak,
0. B. Po3roHn (2011) cTBep/KyE, 1110 B Mepily 4ep-
Iy BiJIIKOJOBYIOTbCS BUTpPATH, BUKJIMKaHI XBO-
po6010 Ta MOXOBAaHHAM CHAJKOJABLS, Y APYTY —
BUTPATH Ha OXOPOHY CHAJLIMHU N yNpaBJiHHSA
Hel, Y TPETI0 — BUTPATH, NOB’sI3aHi 3 BUKOHAH-
HAM 3aMoBiTy. [IpoTe Taka TOYKa 30py BUAAETHCA
CHiIpHOK 4Yepe3 HaJMIpHO UIMPOKe TJyMayeHHA
4.1 cT. 1232 [IK Ykpainu Ta 3acHOBaHa Ha MOCJIi-
JOBHOCTI nepepaxyBaHHA BiJIOBIAHUX BUTPAT Y
HaBeJleHiN HopMi. Xo4a 3 MeTOI HaJIeXHOTOo 3a-
XUCTY MpaB KPeJUTOPIB, a TaKOXK 3a6e3nevdeHHs
G6asaHcy iHTepeciB ycix cy6’eKTiB CHajgKOBHUX
MpPaBOBIJHOCUH, [JOLJIBHO Ha 3aKOHOJABYOMY
piBHI BCTAaHOBUTU 4YEPrOBIiCThH 33Jl0BOJIEHHS BU-
MOT KpeJUTOopiB y chepi cnaZikoBoro npasa.

Y pasi 3akyIMKaHHA [0 CllaZKyBaHHA KiJIbKOX
CNaZKOEMIIiB IXHi 060B’SI30K BiAIIKOAYBAaTHU BU-
TpaTH Ha [I0XOBaHHA CNaJKOAAaBLA He € COJiJap-
HUM. Takuii BUCHOBOK 3yMOBJIEHUH MOJI0KEHHAM
cT. 541 11K Ykpainy, 3rilHO 3 IKUM COJIiJapHUIH
060B’130K ab0 coJlijapHa BUMOTa BUHHUKAIOTh y
BUIIa/IKaX, BCTAHOBJIEHUX JIOTOBOpPOM abo 3aKo-
HOM, 30KpeMa B pasi HemoZiJIbHOCTI NpeaMeTa
3060B’s13aHHA. Y ctaTTi 1232 LK Ykpainu He Mic-
TUTbCS 3aCTepeXXeHHsl PO CoJiJapHUM 06OB’sI-
30K CIIaJIKOEMIIiB.

BusHavyeHHA po3Mipy BUTPAT Ha MOXOBAHHA
CllafKo[aBls, 1[0 MiJJSra€ CTACHEHHIO 3i craj-

KOEMIIiB, 3a/I€KUTh BiJi IPaBOBOr'0 CTaTyCy Kpe-
autopa. Tak, K10 KpeJUTOP He € CIIaZKOEMIIEM,
TO 0CO6H, fIKi 3aK/JIMKalOTbCA [0 CMaJKyBaHHS,
MalOTh CIUVIATUTH BUTPAYeHi HUMU KOIUTH B N1OB-
HOMY 00Csi3i, BUXO/ISIYM i3 3aKPilJIeHOT0 3aKOHOM
KpUTepio po3yMHOCTI. Hanpukiaz, kpeAuTopom
MO>Ke 6yTH BUKOHaBeLlb 3aIOBITY, Ha SIKOTO 3alo-
Bi/la4 NOKJIaB 060B’sI30K 3/[iHICHUTH IIOXOBaHHS 3a
NeBHUM 00ps/i0M, 06/1alITYBaHHA Ta YTPUMaHHSA
MicIsl MoXoBaHHS. 3rifHo 3 4. 1 cT. 1286 LIK Ykpai-
HHU 3al0Bia4 MOXe JOPy4YMTH BUKOHAHHA 3allo-
BiTY ¢i3uyHIi 0co6i 3 NOBHOI LMBIJIBHOIW Ai€-
3JIaTHICTIO a60 WPUANYHIA 0cob6i (BUKOHABLEBi
3anoBiTy). SKII0 K BUTPATH Ha MOXOBaHHS 3PO-
OWB OJIUH 3i CHAJIKOEMIIIB, CJIiJ BpaXyBaTH TaKe.
CnazxoeMui 3060B’s13aHi CIUIATUTU KOLITHU HA IO-
XOBaHHS B pO3Mipi, IPONOpLiMHOMY IXHil 4acTLi y
cnauiyHi. Yepes e B pasi 3/[iiCHEHHS BUTPAT Ha
MIOXOBAaHHA TUIBKU OJHUM 3i CIIaJAKOEMIIB CyMa,
0 MiJIAra€ BiJIIKOAYBaHHIO, 3MEHIUYETbCA Ha
HOro 4acTHUHY, 1110 IPUNaZAa€e Ha 1i BUTpatu. [Ipu
BUKOHAHHI CMaIKOEMIISIMU 3a3HAYEHOT'0 060B’sI13-
Ky BapTiCThb yCHaZKOBAaHOI GOPKHUKOM YaCTKH
He Ma€ NpaBOBOro 3HayeHHs. ['0/10BHe, 11106 Taki
BUTpPATH BiAIOBila/IM KPUTEPit0 pO3YMHOCTI.

OmnaTta ofHUM 3i CHAAKOEMIIB BUTpAT Ha
NOXOBaHHA CHaJKOJaBLd He € MNiJCTaBolO JJd
36i/IbIIIeHHST PO3Mipy HOro criaIkoBoi YacTKU. Bin
MO>Ke JIMILe [MOPYLIMTH NUTaHHA NPo BiAlIKOAY-
BaHHA MOMy YaCTMHU BHTpayeHUX KOLITIB. AHa-
JIOTIYHUM BUCHOBOK CPOPMYJ/IbOBAHUH y MOCTa-
HoBi BepxoBHoro Cyay Big 5 6epe3ns 2019 p.!

Bakko npu LibOMy NOTOAUTHUCA 3 NO3ULIELD,
1110 BUTPATH Ha [MOXOBaHHS OOTSKYIOTb CHa/LIu-
Hy. BBakaeMo, 1110 Taki BUTpPATH OOTSHKYIOTb He
CHaJUIMHY, OCKIJIbKA He BXOJATH [0 ii CKaaay, a
CNaJKOEMLA Ta NMOPOKYIOTh KJacCUYHe HeJoro-
BipHe 3000B’s13aHHS.

Y cratTi 1232 LK Ykpainu mofo BATpaT Ha
MTOXOBAaHHA 3aCTOCOBYETBHCS TaKa BHUMOra, IK poO-
3yYMHICTb. 32 CBOIM 3MiCTOM NOHATTH «PO3YMHI
BUTpPATU» € OI[iHOYHOW KaTeropieto. O1iHo4Hi
KaTeropii — 1e MOHATTS, 3MICT IKUX He KOHKPEeTH-
30BaHUM y 3aKOHOJABCTBI BHAC/IOK iXHBOI cIie-
udiky, oHAK iX KOHKpeTHU3allis Bi/[0yBa€ETbCA B
IpolLeci MpaBo3acTOCyBAHHA 3 ypaxXyBaHHAM KOH-
KPeTHUX XUTTEBUX 0OCTaBUH, HA BPEry/JI0BaHHSA
AKUX CIPSMOBaHI HOPMH, L0 MICTATH OLIHOYHI
noHATTs (My3uka, 2020, ¢. 91). Y kuusi 6 LIK Ykpai-
HU MicTSATbCA U iHIII OLiHOYHI KaTeropii — Henomi-
PHO geauKuli po3mip HeycToWKHU (Tpady, meHi),

1 [locranoBa BepxoBnoro Cyay Big 05.032019 :
cnpaBa N2379/439/17, mnpoBaxeHHs Ne61-
7140cB18 // €EauHUI Jep:KaBHUN PEECTP CYLOBUX
pitmenb. URL: https://reyestr.court.gov.ua/Review/
80715941 (nata 3BepHenHns: 01.02.2023).
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po3Mip BiAlKoZyBaHHS MalWHOBOI IKOU (30UT-
kiB) Ta MopasibHOI wkoau (4.5 ct.1231); cycni-
JbHO KopucHa MeTa (4.2 cT.1240); o6cTaBUHY,
1I0 MalOTb ICMOMHE 3HAYEHHS JJIS 3MEHLIEHHS
CyZIOM pO3Mipy 000B’SI3KOBOI YaCTKH Y CHAJILIHHI
(a63.2 4.1 cT. 1241).

Po3yMHIicTh TpajuLliiHO pO3rIAfAITh fK
OJlHY i3 YeCHOT JIIOJAWHY NOpA[ 3i cripaBe/JuBic-
TI0, PO3BAXJIUBICTIO Ta MyXHicTio (JaHU/IbsH Ta
in, 2002, c.222). /loKTprMHa LMBIJIbBHOTO IpaBa
BUXOJUTD i3 TOrO, 1110 MPUHLHUI JO6GPOCOBICHOCTI
(good faith) BucTynae BHyTpIilIHIM KpUTepieM, y
TOH dYac §K CHOpaBeJJUBICTb i pO3yMHICTh
(reasonableness and equity) — 30BHIIIHIM a6o0
o6’ektuBHUM ([loBrept, 2007, c.85). M. 0. Cre-
¢danuyk (2008, c.41) 3a3Hayae, 10 MNOHATTA PO-
3YMHOCTI NTOBeJiHKU He MOXKHa BUBOJUTH 3 abCT-
pakTHOi ocobu Ta 1i MOX/IMBOI IOBeAiHKHY,
OCKIJIbKM B TaKOMy pasi BCi, XTO HaZjileHU# piB-
HeM iHTeJIEKTy HWX4Ye cepeJHboro (IMCHUXiYHO
XBODI, HEJIOYMKYBaTi), HeJIOCTaTHIM piBHEM 3HaHb
(y4Hi Ta CTyZieHTH) Ta KUTTEBOTO AOCBiAY (aiTH i
MOJIO/Ib), BBAXKaTUMYThCSl TAKUMHY, 1[0 JiIOTh He-
po3yMHo. Bysio 6 gouisbHiLle 0 KOXKHOTO OKpe-
MOTrO BHIIaJIKy 3aCTOCOBYBaTH BiJllIOBiAHUN KpH-
Tepilt po3yMHOCTI.

3MicT kareropii «po3ymMHi BUTpaTU» B KOH-
TekcTi cT. 1232 UK Ykpainu 3anexuTb Bif 6ara-
TboX (GaKTOpiB, 30KpeMa MallHOBOIrO CTaHy Kpe-
JUTOpa Ta OOP>KHUKA, B3AEMHUH Y KOHKPETHIH ciM'i
Towo. Ha Hamy AyMKy, po3yMHICTb y LIbOMY aclie-
KTi BU3HA4Ya€TbCA [JBOMa KpUTepiAMU: pO3MipoM
BUTpaAT i HeobxifHicTIO ix 3AilicHeHHA. Hampwu-
KJIaJl, B&XKKO Has3BaTU PO3YMHUMU BUTPATH Ha
MOXOBaHHA cnajikoAaBisd Ha cymy 103 060 rpH,
cepes IKUX OisibIlla YaCTHHA KOIITIB 6ysia BUTpa-
YyeHa Ha BCTAaHOBJIEHHS pUTYa/IbHOIO CKJlenyl.

[Ipy npoMy caif BpaxyBaTM HOPMAaTHBHO
BCTAaHOBJIEHUM MiHIMaJbHUM Mepesik HeoOXif-
HUX PUTYJIbHUX MOCAYT, A0 SIKOTO BXOJASATD:
opopMJIeHHS [0TOBOPY-3aMOBJIEHHSI Ha OpraHi-
3alil0 Ta NpoBeJleHHS OXOBaHHS; 0POpPMJIEHHS
CBilOLTBA MpPO INOXOBaHHS; KONAHHS MOTHUJIU
(BUKOMYBaHHS MOTHJIM PyYHUM ab0 MeXaHi30Ba-
HUM CII0COOGOM, ONMYCKaHHS TPYHU 3 TiJIOM IOMe-
pJioro B MOTMWJIY, 3aKONYBaHHS MOTUJIH, GOpMYy-
BaHHA HaMOTW/IBHOIO HACUIy Ta OJHOpa3oBe
npyubHUpaHHs TepuTopil 6ijiss MOTrU/IM); MOHTAX i
JEeMOHTaXX HaMOTWJIbHOI CIIOPYAU IPU OpraHisa-
[l MiZmoXOBaHHSA B ICHYIOYy MOTWJY; KpeMalif
TiJ1 IOMepPJIMX; NOXOBAHHA Ta MiJlIOXOBAaHHA Yp-

1 PinenHs 'epuaiBcbKoro pailoHHOro cyay Ye-
pHiBenbkoi 06y Bix 23.12.2021 crpaBa
Ne 714/970/20 // €EnuHuUl fep>kaBHUH pPEECTD Cy-
JoBux pimeHb. URL: https://reyestr.court.gov.ua/
Review/102213166 (nata 3BepHeHHs: 01.02.2023).

HU 3 [paxoM IMOMepJIMX Y KOJyM6GapHy Hilly, B
icHyroduy MoruJy, B 3eMJito; 36epiraHHs ypH i3
[paxoM IIOMepJIUX Yy KpeMaTopil; opraHisawida
BiANpaBJIeHHA TPYHU 3 TIJIOM Y4 YPHHU 3 NIPAXOM
IIOMepJIOro 3a Mexi YKpaiHH; 3allaloBaHHs OLHH-
KOBAHOI TPYHHY; 3aMOILeHHs YPHU 3 IpPaxoM Io-
MepJIoro B KOJIyMOapHY Hilly2.

Ax HarosiocuB BepxoBHuii Cyf y cBoil ocTa-
HOBI Big 21 6epe3Hs 2018 p., BUTpaTH Ha MpoBe-
JleHHS1 IOMUHAJIbHOTO 006iAy, AKUH NMPOBOJUTHCS
MiC/I NOXOBAHHS, HE HaJIeXaTh [0 BUTPAT Ha I10-
XOBaHHS, 0GOB’SI30K I1L[0/I0 BiJJLIIKOAYBAHHS SIKHX
MOKJIQJIa€EThCSl Ha CHAAKOEMIIiIB Ha mifcTasi
cT. 1232 UK Ykpainu3. lig npaBoBa no3uLjis 3acTo-
coByeTbcs BepxoBHuM CyzoM i mo iHmMX crpa-
Bax*, a TAKOX Cy/laMU HMXKYMX iHCTaHIiNS.

HaBegeHa npaBoBa nosuLisg BUAAETLCA CHip-
HOI0, a/ke cpopMoBaHa Ha nmifcTaBi 6YKBaJbHOTO
TJyMa4deHHd CT.Z2 3akoHy YkpalHu «IIpo moxo-
BaHHSl Ta MOXOPOHHY CIPaBy», B SIKid MiCTUTbCS
NOHATTS IIOXOBAaHHA fIK KOMILJIIEKCY AiH, 110 BYH-
HSIIOTBCSl 3 MOMeHMYy cmepmi AH0UHU 00 NOMIeH-
HS1 MpyHU 3 MiZIOM a60 ypHU 3 NPAXOM y Mo2uy abo
Ko/1ymbapHy Hiuly, 06JIalITYBaHHA Ta YTPUMaHHS
Miclil moxoBaHHsI. BogHo4yac moMMHa/bHI 006igu

2 Heo6xiJHMH MiHiIMaJbHUH Mepesik OKpeMHUX
BU/IIB PUTYaJbHUX NOCayr : 3aTB. Hakazom /Jlep:x.
KOMIiTeTy YKpalHU 3 TMHUTaHb KUTJOBO-KOMY-
HaJIbHOTO rocnojapctsa Big 19.11.2003 Ne 193 //
B/l «3akoHozaBcTBO Ykpainu» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/z1111-04
(maTa 3BepHeHHs: 01.02.2023).

3 [loctanoBa BepxoBHoro Cyay Bif 21.03.2018 :
cnpaBa Ne753/15444/15-u, npoBaxeHHs N2 61-
2424cB18 // EqVHUE JlepKaBHUH PEECTP CYAOBUX
pileHb. URL: https://reyestr.court.gov.ua/
Review/73156899 (naTa 3BepHeHHs: 01.02.2023).

4 lus., Hamp.: [locTanoBa BepxoBHoro Cyay Bij
02.10.2019 : cmpaBa Ne592/8066/16-1, mpoBa-
JxeHHs N2 61-34225cB18 // €puHuil fepkaBHUH
peectp cypoBux pimenb. URL: https://reyestr.
court.gov.ua/Review/85110876 (paTa 3BepHeHHS:
01.02.2023); TlocranoBa BepxoBHoro Cyay Big
30.10.2019 : cnpaBa N2 484/1407/17, npoBamxeH-
Hs N2 61-30665cB18 // EquHuii Aep:kaBHUHN PEECTP
cypoBux pimeHb. URL: https://reyestr.court.gov.ua/
Review /85443141 (nata 3BepHeHHs: 01.02.2023).

5 /luB., Hanp.: PilteHHs XepCOHCbKOTO MiCHKOTO
cyny XepcoHcbkoi 06.. Bim 22.01.2018 : cmpasa
Ne 766/5996/17 // €puHuil [epKaBHUM peecTp
cynoBux pimeHb. URL: https://reyestr.court.gov.ua/
Review/72132134 (pata 3BepHeHHs: 01.02.2023);
Pimenna Kpamatopcbkoro Mickkoro cyny /loHenb-
koi o6usacti Bix 14.01.2016 cnpaBa Ne 234/
16092/15-11 // €EAVHUIN [ep>KaBHUH PEECTP Cy[o-
Bux pimenb. URL: https://reyestr.court.gov.ua/
Review /55041583 (nata 3BepHeHHs: 01.02.2023).
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HEpPO3PUBHO MOB’sI3aHi 3 HAPOJAHUMHU 3BHUYASIMU
Ta XPUCTHUAHCbKUMHU 06psaamu. B icTopruyHux
JoKepeJslax 3a3HA4Ya€eThCs, 10 NOXOBaJIbHI Tpaju-
il yKpaiHLiB NOAIIATh Ha Bl CKJIaA0Bi: IOXO-
poH i nomunu (HebecHa, 2009). 3a TBepIPKEHHSAM
I. Hecen (2009, c. 254, 255), moMmuHanbHi 3axou
MOYUHAJIUCA Bifpasy micid IMOXOBaHHA I Masu
nepesfyciM XapakTep CHIJIbBHUX Tpalne3 4d Npu-
roljaHb Ha 3raZKy npo nomMepsoro. llukia nomu-
HaJIbHUX KOJIEKTUBHHUX Tpalne3 pO3NOYMHAaBCA 3
II0X0BaJIbHOTO 06iay. BiH 060B’3k0BO OYB raps-
4YUM i roTyBaBce B XaTi moMepJioro. TyT ke BUIi-
KaJiM XJ1i6: WOoro 3a3BUYail JlaMasid pyKamH i B
OKpeMUX cejlaXx Ha3UBaJU «MaHaxujaow». [loxo-
POHHUN 06i7 TpaAguLiliHO CKJIaJaBCcs 3 TaKHX
CTpaB: Kallla, 60pll, y3Bap, KapTOILIfA, KamycTa,
KBacoJisl, BApEHUKHU 3 MaKoM, IOLIKa 3 rpubaMu.
3aBepuiyBasiM 00i4 Kama 3 6opuieM i KHCLIb.
OcranHi TpW CTpaBH CTaHOBW/IM MiHIMaJbHY
Tpane3y i BBaXKasiucs 060B’I3KOBUMMU.

BBaxkaeMo, 1o oco6a Ma€ OTpUMaTH Bifui-
KOJlyBaHHA KOILITIB, fIKi BOHa CIjlaTuJa 3a Ipo-
Be/leHHS MOMHHAJIBHOTO 06iay. lle moBHOWO Mi-
polo BiAIOBiZae He JiMlle CHpaBelJIMBOCTI,
JI06POCOBICHOCTI Ta PO3YMHOCTI SIK 3araJibHUM
3acajlaM LMBUIBHOrO 3aKoHOZaBcTBa (M. 6 4.1
ct. 3 UK Ykpainu), a i HapoJHUM 3BUYAsIM, 00-
pazaM. HeBUIIaAKOBO HaBe/eHe BHUILE TOJ0XKEH-
Ha 3akoHy YkpaiHu «[Ipo moxoBaHHSI Ta MOXO-
POHHY CpaBy» PO3KPHUBAE MOHSATTS «IIOXOBAHHS
NIOMEPJIOTO» Yepe3 KOMILIEKC 3aX0/liB Ta 06ps-
JoBUX AiH, a y cT. 7 IIK YkpaiHu MicTuTbhCsa 3ac-
TepeXXeHHd Ipo Te, 110 LUBIJIbHI IPaBOBIJHOCHU-
HU MOXYTb peryJrBaTUCA 3BUYAEM. CTOCOBHO
[bOTO 3a3HAYUMO, IO Ha HOPMU CHAAKOBOTO
IpaBa CyTTEBO BIIMBAIOThb COLIOKYJbTYpPHI, CO-
1[iaJIbHO-eKOHOMIYHi Ta HaBiTb peJiiridHi gakTo-
pu. Cdepa cnasKyBaHHS HEPO3PHBHO MOB’sI3aHa 3
HaliOHAJbHUMM 3BUYasIMU KpaiHH, OCOGJIMBOIO
MEHTAJIbHICTIO CYCHiJbCTBa, 10 ¢$opMyBaaca
CTOJITTAMHU. TOMy CJYyIIHOW, Ha HAally AYMKY, €
NO3MLiS TUX CYAIB, fKi 3a[0BOJIbHAOTb BUMOI'H
[03MBayYiB y 4YacTUHI KOMIeHcauil BUTpaT Ha
NpoBeIeHHs TOMUHAJBHUX 06i1iB L.

1 luB., Hanp.: PimeHHsA XMeJbHUILILKOT'O MiCbK-
paiioHHoro cyly XMeJbHULbKOI 06.1. Big 06.10.2022
: cipaBa N2 686/17404/21 // €auHuii fepaBHUN
peecTtp cyzroBux piwenn. URL: https://reyestr.court.
gov.ua/Review/106820182  (mata  3BepHEHHS:
01.02.2023); PimeHHs1 BiHHUIIBKOT'O MiCbKOTO Cyy
Binnunpkoi o064, Big 21.12.2021 cnpaBa
Ne 127/28498/21 // €EnvHUU Oep:KaBHUH PEECTP
cynoBux pimenb. URL: https://reyestr.court.gov.ua/
Review/102250953 (maTa 3BepHeHHs: 01.02.2023);
PimenHsa IleByeHKiBCbKOrO palloHHOrO Ccyay
M. YepniBui Big 20.02.2017 : cnpaBa Ne2/727/

BignosigHo mo 3micty 4. 1 ct. 1240 IIK Ykpa-
1HU 3amoBifja4y Moxxe 3060B’13aTH CHAZKOEMIS [0
BUYMHEHHS MEeBHUX il 1110/10 BU3HAYEHHS Micus i
dopMu 3ailicHeHHs1 puTyay MoxoBaHHsS. Kpim
TOro, y CT. 6 3akoHy YkpaiHu «IIpo nmoxoBaHHA i
MOXOPOHHY CHpaBy» BCTAHOBJIIOETbCS MPABO
rpoMaZiiH Ha [OXOBaHHA iXHbOIO TiJa Ta BoJe-
BUSIBJIEHHS 111010 HAJIEXKHOTO CTaBJIEHHA J10 Tijla
nicsis cMepTi. Take BoJIeBUSIBJIEHHSI MOXe GYTH
BUpaXK€He y: 3roJli YA He3roAi Ha NpOBeJeHHA
11aToJIOr0-aHAaTOMIYHOI'O PO3THUHY; 3rOAl 4K He-
3roZli Ha BWJIyYEHHA aHATOMIYHMX MarepiasiB
JUIS TpaHCIVIaHTallil Ta/abo BUTOTOBJIEHHS 6ioi-
MILJIaHTAaTiB; No6aKaHHi 6yTH MOXOBAHUM Y IEB-
HOMY MicLji, 3a IEBHUMU 3BUYASAMHY, NIOPyY i3 Iie-
BHUMU paHillle OMepJHUMU YM OYTHU MNiAJaHUM
KpeMauii; Jopy4eHHI BUKOHATU CBOE BOJIEBUSAB-
JIEeHHS NeBHiM 0co6i; iHLOMY JOpy4yeHHi, o He
CylepeynThb 3aKOHOAABCTBY. [IpndomMy 3 ypaxy-
BaHHSIM ETHIYHUX, PeJIriiHUX YU KYJbTYPHUX
TpaJUIill TOXOBaHHS MOMEPJIUX MOXe 3[ilCHI0-
BaTucs iHIIKUM croco6oM. Oco6/IMBICTh po3Mopsi-
JPKeHHd 100 Micus i dopMu 3iliCHEHHS pUTYa-
Jly TIOXOBAHHA IOJIATA€E B TOMY, 110 CNIaJKOEMeELb
abo iHLIA 0c0o6a, IKUM BOHO a/ipecoBaHe, MalOTh
JAi3HATUCA PO 3MICT 3aMoBITYy JJ0 MOMEHTY MOXO-
BaHHA.

[Toni6Hi po3mopsKeHHS Xo4ya W He 4acTo,
aJle 3yCTPiYalOThCA y NPaBO3acTOCOBHIN NMPaKTU-
ui. Hanpukiiaz, 3anoBizjayka MokJana Ha CHagko-
€MIs 060B’I30K MOX0BaTH ii HA MiCbKOMY LIBHUH-
Tapi M. HikonoJisi i mpoBecTH LIEPKOBHY CJAYXKOY y
3B'A3Ky 3 il NOXOBaHHAM. 3araJbHUMHU 360paMu
BipsiH pestiriiiHoi rpoMagu Cnaco-IIpeo6pakeHChb-
koro Co6opy M. Hikonouis 5 »xoBTHS 2012 p. 6yJ10
MPURHATO pillleHHs PO MOKJIa/leHHS Ha KJIipyuKa
Cnaco-Ilpeo6paxkeHcbkoro Co6opy M. Hikomouis
BUKOHAHHS 0060B’I3KY 1110710 IPOBe/IeHHS LiepKo-
BHOI ciyx6u. BignoBigHo 0 BHC/I0BJIEeHO] BOJi
3alo0Bifa4Ky NOXOBaJIM Ha MICbKOMY LBHWHTAapi
M. HikomoJisi 3 npoBeJleHHSIM LIePKOBHOI C/1yK6U
y 3B’s13Ky 3 ii IOXOBaHHAMZ.

OpuH i3 BiOMHUX JOCHIJHUKIB CIIaJIKOBOT'O
npaBa B.Il. CepeGpoBcbKkUil BUSIBUB GaxkaHHs,
106 Ha Horo NaMm’iTHUKY He O0YJI0 TPaJUI[iIHHOTrO
Hamucy i3 BKa3iBKOIO Mpi3BHIIa, iM' Ta 0 6aTh-
KOBI IIOMEpJIOro, aJke TaKMK HaIWC JOPeYHUU

153/17 // €pvHui [Aep>XaBHUU PEECTpP CYAOBUX
pimenn. URL: https://reyestr.court.gov.ua/Review/
64969875 (maTta 3BepHeHHs: 01.02.2023).

2 PimenHs HikomoJsibcbKOro MicbKpallOHHOIO
cyny /JlaimpomeTpoBcbKoi 06J1. Bim 29.10.2013
cnpaBa Ne 182/8637/13-u1 // €auHuil flep>kaBHUM
peectp cypoBux pimenb. URL: http://reyestr.court.
gov.ua/Review /35349740 (naTa  3BepHEeHHS:
01.02.2023).
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Ha JBepsaxX KBapTHUpH, Je MellKae JwAuHa. Bin
caM ckJaB cobi emitadito: «TyT MokoiTbcs Mmpax
npodecopa-topucta Bosoaumupa IBaHoBuya Ce-
pebpoBCbKOro», fIKa i BUCiueHa HA HOro HaATpo-
OHOMY IaM SITHUKY.

YeTBepTuil NMoMiuHUK KaniTaHa «TuTaHika»
[bx. Bokcxou, ikuil moMep y KBiTHI 1967 p. Ha 84-
My pOLi >KUTTs, 3aN0BIB PO3BiATK KWOro MOMiJ B
oKeaHi B KoopuHaTax 41°'46” niBHiYHOI LIKPOTH i
50’14” 3axigHOi IOBrOTH - Y pO3pax0BaHOMY HUM
Micui 3arubei « Tutanika» (3aika, 2007, c. 137).

BuTpaTy, noB’sizaHi 3 MOXOBaHHSIM 3aloBi-
Jlaya Ha mificTaBi loro po3nopsi/iP)KeHHs, aHaJIorTi-
YHO CIUIAQYYKTBhCA 3a YMOBH BIiANOBIJHOCTI IX
KPUTEPII0 pO3YMHOCTI.

Ocob6a HabyBa€ nMpaBO BUMaraTH BiJLIKOAY-
BaHHA JIMlIe BJIACHUX KOIUTIB, fIKIi BOHa BUTpa-
TWJIa Ha MOXOBaHHA CHAaJKOJaBLA. 30KpeMa, He
BPaxOBYETLCA B PO3Mip NOHECEHUX KPeLUTOPOM
BUTpaT OTpHUMaHa Jep:aBHa MarTepiajbHa [J0-
noMora Ha noxoBaHHS. 3rigHo 3i cT.21 3akoHy
Ykpainu «[lpo 3araibHOOOOB'sI3KOBe JieprKaBHe
colliajibHe CTpaxyBaHHs»! gomoMora Ha MOXO-
BaHHS 3aCTpaxoBaHOi 0co6u abo ocoby, fKa Ie-
pebyBasia Ha ii yTpUMaHHi, HaZJa€TbCsA B po3Mipi,
110 BCTAHOBJIETbCA MNpaB/aiHHAM [leHciiiHoOro
donay Ykpainy, aje He MeHIIe PO3Mipy HPOXKUT-
KOBOT'0 MiHIMyMy /1Sl 0Ci0, IKi BTpaTHJIY Npalles-
JaTHICTb, BCTAaHOBJIEHOTO 3aKOHOM. [locTaHoBOMO
[leHcifinoro ®oHay Ykpainu «IIpo BcTaHOBJIEHHS
pO3Mipy AONOMOIY Ha MOXOBaHHA»Z YCTAHOBJIEHO
pO3Mip JONOMOrM Ha NOXOBaHHA 3aCTPaxOBaHOI
ocobu abo ocoby, sika nepebyBasa Ha il yTpUMaH-
Hi, 1o craHoBUTh 4 100 rpH.

fk10 moxoBaHHSI MPOBOAUJIOCSA 0COOOI0 3a
PaxyHOK CIIaZIKOBOTO MaiHa, IpaBO BHUMOIH [0
iHILIMX CIaIKOEMIIIB HE BUHHMKAE. Tak, BiANIOBiIHO
o 4.3 ct. 1298 LIK Ykpainu g0 3akiH4eHHs CTpo-
Ky Ha NPUHHATTA CHAJLIMHUA HOTapiyc MO)Ke BHU-
JaTH CIaJKOEMIIEBI I03BIJ1 HA OAEpPKaHHS YaCTHU-
HU BKJ3Jy CHafKoAaBLdA B 06aHKy (QpiHaHCOBIH
YCTaHOBI), AKIIO 1ie BUKJIMKAaHO 00CTaBUHAMU, SIKi
MalTb icToTHe 3Ha4yeHHs. To6TO HOTapiyc Mae€
paBO HaJaTH [03BiJl Ha OTPUMaHHA YacTUHU
KOWITIB 3 GaHKIBCBKOr0 pPaxyHKY CHaJKOZaBLs

1 [Ipo 3araJbHOOOOB’SI3KOBE Jlep>KaBHe collia-
JIbHe CTpaxyBaHHA : 3akoH YKpainu Bizg 23.09.1999
Ne 1105-XIV // B/l «3akoHozaBcTBO Ykpainu» / BP
Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/1105-14 (gata 3BepHenHs: 01.02.2023).

Z [Ipo BCTaHOBJIEHHS pO3Mipy [JOIOMOTH Ha
noxoBaHHs1 : IlocraHoBa IlpaBsinHs IleHcifiHOrO
®onpy Ykpainu Bif 26.12.2022. Ne 29-1 // B/ «3a-
KOHOJIaBCTBO Ykpainn» / BP VYkpaimu. URL:
https://zakon.rada.gov.ua/laws/show/z1699-22
(maTa 3BepHeHHs: 01.02.2023).

AJ1s1 MOTO MOXOBaHHSA. Y IOPUAUYHIN JiTepaTypi
HaroJIOLIY€EThCS, 10 A03BUI Ha OJepXaHHA 4Yac-
TUHU BKJIAJly ClIaJIKOAABLsl B 6aHKY — Lie IIpoLecy-
aJIbHUM JJOKYMEHT, IKUM BUJAETHCA HOTapiycoM
3a 3a8BOI0 CHAAKOEMIIIB i MaE Ha MeTi HaJaHHS
Takiii 0co6i mpaBa Ha OTPUMAHHA YacTHUHU GaH-
KIBCBKOr0 BKJIaZy CHaAKOAAaBLA [0 3aKiHYEHHS
CTPOKY Ha NPUUHATTS CHaJLIUHY, SKII0 HeobOXif-
HiCTb BHJia4i BUKJMKaHa OGCTaBUHAMH, L0 Ma-
I0Tb iICTOTHe 3Ha4YyeHHH.

Jlo3Bin BUJAETHCA SIK HA MOKPUTTS BXKe MO-
HeCeHUX BUTpAT (3 AOrJsfy 3a ClaJKoJaBLeM
mijJ; yac XBOpOOH, a TAaKOXK Ha HWOro MOXOBaHHS:A),
Tak i Ha NMOKPUTTS BUTPAT, IO MOXYTb OyTH
3JliicHeHi B Mal6yTHbOMY (BUTpAT, MOB'sI3aHUX
i3 mOBiJOMJIEHHAM CHAJAKOEMIIB NP0 BiAKPUTTA
CNaALMHY, {HIIMX BUTPAT, BUKJMKaHUX 06CTa-
BUHAaMH, 110 MalOTh iCTOTHe 3HaueHHs ). [[paBoBa
OIliHKA iCTOTHOCTi 0O6CTaBUHH 3/[iIHCHIOETHCSA HO-
TapiycoM Ha BJIACHUU PO3CY/I.

Bupgaya HoTapiycoM BKa3aHOro [J03BOJY €
BUHATKOM i3 3arajibHOI IpoLeAypy CaJKyBaHHA
npaBa Ha GaHKIBCbKUN BKJIAJ, GakTUYHE OJep-
’KaHH$ KOILITIB 3a AIKUM CNIaZLKOEMIIIMH MOKJ/INBE
TiIBKM Hicjasi 0pOpMJIeHHSI NPaBOBCTAHOBJIIONO-
4yOro JJOKyMeHTa Ha BKJIaJ — CBifouTBa mpo mnpa-
Bo Ha criaamuHy (bongapesa, 2016, c. 7, 8).

BaxinBO BpaxoByBaTH, 10 BUJaya J03BOJY
€ MpaBoOM, a He 060B’SI3KOM HOTapiyca, yepes 1110
Horo BiAMOBa He MOXKe GYTU OCKap:KeHa B Cy[0-
BOMY MNOPSAJKY. Y LIbOMY aclleKTi CJif 3po6uTu
Take 3acTepexxeHHs. Y [lopsaKy BUMHEHHA HOTa-
piasibHUX [Jil HoTapiycamMu YkpaiHu3 BiJCyTHI
npaBuJia CTOCOBHO BHU/adi 03BOJIY HA OJ€pKaH-
HsS YaCTHHM BKJAJy CHaJKoAaBlsA B 6aHKy (¢i-
HAHCOBIH ycTaHOBI). ¥ 3B’A3KY i3 UM Ha NMPaKTHU-
Li HOTapiycHh 4acTO BiMOBJIAIOTh CHAAKOEMUAM
Yy BUMHEHHI BiiMOBiZIHOI HOTapia/bHOI Aii. Xouya B
1. 199 [HcTpyKUil po MopsAA0K BUMHEHHS HOTapi-
aJIbHUX [l HoTapiycaMu YkKpaiHd (BTpaTuja
YUHHICTB)# MiCTH/IOCA NOJIOXKEHHS, 3TiAHO 3 AKUM
HOTapiyc MaB IpaBO BUJATHU CIAAKOEMIEBI JO3BII
Ha OJiep>KaHHf 4YaCTHMHU BKJaZy CNaJKOLABLA B

3 TMopsiiok BYMHEHHS HOTapialbHUX il HOTa-
piycamu Ykpainu : 3aTB. Hakazom M-Ba roctuuii Yk-
painu Big 22.02.2012 N2 296/5 // B/l «3akoHOAaB-
ctBo Ykpainu» / BP Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/z0282-12 (gaTa 3BepHeH-
Hs1: 01.02.2023).

4 [HCcTpyKLis Mpo NOpsA0K BUMHEHHS HOTapia-
JIbHUX Aill HoTapiycaMu YkpaiHu: 3aTB. Hakasom
MiHicTepcTBa 1octynii Ykpainu Big 03.03.2004
Ne 20/5 // B/l «3akoHoAaBCcTBO YKpainu» / BP Yk-
painu. URL: https://zakon.rada.gov.ua/laws/show/
z0283-04 (maTa 3BepHeHHs: 01.02.2023). Brpatuna
YUHHICTBD.
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6aHKy (piHaHCOBiN ycTaHOBi) Ha MOKPUTTS BU-
TpaT i3 Jor/ida4y 3a CNafKoAaBLieM IIifJ, 4yac MOro
XBOpO6Y, a TaKOX Ha HOro NMOXOBaHHS; Ha YTpH-
MaHH# 0cib, fKi nepebyBayid Ha YTPUMaHHI craj-
KOJIaBISl; BUTPAT, NOB’AA3aHUX i3 MOBiZIOMJIEHHSAM
CHAJKOEMLIB MPO BIAKPUTTSA CHALLIMHY; IHIIHAX
BUTPAT, BUKJIMKAHUX OOGCTAaBUHAMH, SIKi MalOTh
icroTHe 3Ha4yeHHs. [Ipu boMy 3rigHo 3 nm. 3.11.32
nm.3.11 . 3 llopaaKy y4uHeHHs HOTapiaJbHUX
Jil B AUMIJIOMaTUYHUX NIpeICTaBHULITBAX Ta KOH-
CYJIbCbKUX YCTaHOBax YKpaiHu! KoHcys1 [o 3a-
KIHUEHHSI CTPOKY [Jsl NPUUHATTS CHaUHU
MOXe BHUJATH CHNaJKOEMLEBI [03BLI Ha oJep-
»KaHHSI YaCTHHU BKJIAAY CHAJKOJABIsA B GAaHKY
(dbiHaHCOBIN ycTaHOBI), AKINO Ile BUKJIUKAHO 06-
CTaBHMHAaMH, fIKi MalOThb iCTOTHe 3Ha4YeHHS.
BBaxkaeMo, 110 OKpec/ieHe NMUTAaHHA NOTpe-
Oye noJasbLUIOro HOPpMAaTUBHOTrO 3aKpilJieHHs. Y
[lopsifiKy BUMHEHHS1 HOTapia/bHUX ikl HOTapiy-
CaMHU YKpaiHU JOLiIbHO JeTali3yBaTH NpoLeaypy
BU/Jla4i Takoro fo3BoJy, a y [lpaBunax BeJeHHA
HOTapiaZIbHOTO [JIiJIOBO/CTBAa2 HAaBeCTH Bi/JNOBIA-
Hy dopmy. Kpim Toro, BignosigHo 10 3MicTy 4. 3
cT. 1298 UK Ykpainu [03BiJ1 Ha ofjep>KaHHA 4ac-
THUHU BKJIaJAy cnaJikoAaBus B 6aHKy (piHaHCOBiM
YCTaHOBi) BUAAETHCS JIMILE CINAJKOEMIIO. Xo4da
BUTpPAaTH Ha IOXOBAaHHS MOXKe NOHECTH W iHIla
0coba, 30KpeMa BUKOHAaBel[b 3aMOBITy, L0 aHa-
JIOTIYHO BUMAra€e 3aKOHOIaBYOT0 peryJ/Il0BaHHS.
BUCHOBKMU. OG6OB’I30K BiJIIKOAYBaTH BH-
TpaTH Ha [OXOBAaHHA CNaAKOJABLA He € eJleMeH-
TOM CKJIaZly CIaALMHY, TOMY [P HOTO BUKOHAHHI
He 3aCTOCOBYIOTbCS TMOJIOXKeHHs1 cTraTed 1281,
1282 IIK Ykpainu, 1110 BU3HAYAIOTh MpeJ sIBJEeHHS
KpeJUTOpPOM CIaJKO[aBLs BUMOT [0 CHaJKOEM-
I[iB Ta O0OOB'A30K CMAaJKOEMIIB 3a/0BOJIbHUTHU
BUMOTM KpeauTopa. 3AiMCHEeHHA OIJIaTH IO0XO-
BaHHSl CHNAJKOJaBLA CHajKOeMLeM abo iHILOIO
0Cco00I0 MOPOPKYE HEeAOTOBipHE 3060B’sI3a/ibHE
NPaBOBiJHOLIEHHS, B IKOMY KpPeJUTOPOM BUCTY-

nae oco6a, KOTpa IMoHec/a BiiNMOBiAHI BUTpaTH, a
OOP>KHUKOM — CHAaJKOEMELb 32 YMOBH NPUUHSAT-
TS HUM CHaJAIIMHU. Po3Mip BiAlIKOAyBaHHS BU-
TpaT Ha NMOXOBAaHHS CHaJKOJaBLs 3a/IEXKUTh Bif
MpPaBOBOT0 CTaTycy KpeauTopa. AKio BUTpATU
MOoHecJ1a 0c00a, sIKa He € CIIaJKOEMIIEM, 30KpeMa
BUMKOHaBelb 3al0BiTy, CllJlayeHi KOLITHU BifIKo-
JIOBYIOTbCS 1l y MOBHOMY 06cs3i. CIafiKoeMIIi K
HeCyThb Lji BUTPAaTH B PO3Mipi, NPONOPLiHHOMY
IXHIN yacTyi y cnagwuHi. Yepes ne B pasi 3fiKc-
HEHHS BUTpPAT Ha NMOXOBAaHHS OJHUM 3i CajKo-
€EMIIiB CyMa, 10 MifJArae BiJIIKOAYBaHHIO, 3Me-
HIIYETbCA HA MOT0 YaCTUHY, 1110 MPUMNAAAE Ha L
BUTpatu. Kpim Toro, cnasikoemiyi MaroTh BiJIILIKO-
AyBaTH BUTPATU Ha IOXOBaHHSA CHNaJKOJaBIs
He3aJIe)KHO BiJ, BapTOCTi yCHaJKOBAaHOI HUMU
YaCTKHU.

Y 3aKOHO/ABCTBiI MiCTUTbCS OI[iHOYHA KaTe-
ropifi «po3yMHiI BHUTpPATU», IO BHU3HAYAETHCA
JIBOMA KpUTEPIiAMHU — PO3MipoM Ta HEOOXiAHICTIO
3JlilicHeHHs. BUTpaTu Ha MpoBeJleHHS MOMUHA-
JILHOTO 00iAy, SIKMH NPOBOAMTBLCA MiCAA IMOXO-
BaHHS, IOLIJIBHO BiJHOCUTHU [0 BUTPAT Ha MOXO-
BaHHS, OOOB’SI30K L[OZO BiAIIKOAYBAaHHS SIKHUX
MOKJAJAETbCA Ha CHaAKOEMIIIB Ha MiJcTaBi
cT. 1232 IIK Ykpainnu.

3060B’s13a/IbHE TTPABOBiJIHOIIIEHHSI BUHUKAE
Jivlie B TOMY pasi, IKI[0 KpeJUTOop CIJIaTUB BJia-
CHi KOILITH HAa MOXOBAaHHSA MOMepJioro. ¥ 3B’3Ky
i3 MM He MiAAAralOTb BiJLIKOAYBaHHI 0COOi
oJilep>KaHa Helo Jiep>KaBHa MaTepiajbHa J0NoMO-
ra Ha MOXOBaHH{, a TaKOXX BUTpayeHi Ha MOXO-
BaHHS KOUITH, HAJIEXKHi CIaiKo/1aBlLEBI.

HaroJsiowmyeTbcsi Ha HeO6XiZJHOCTI BJOCKOHA-
JIEHHA MOPAJAKY BUJAa4l HOTapiycoM J03BOJIy Ha
oJiep>KaHHS YaCTHHM BKJIAJly CIaJKoJaBlsd B Oa-
HKy (¢diHaHCOBiH ycTaHOBi) mepeayciMm Ha Biam-
KO/lyBaHHSI TUX BUTPAT, 110 OYJIM MOHECEHI 0CO-
6010 Ha ITOXOBAHHS CIA/IKO/IaBIIA.
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CYIIHOCTDb OBA3AHHOCTHU HACJIEAHNKOB BO3SMEHIATDB PACXO0AbI HA
IMOXOPOHbI HACJIEAOAATEJIA U OCOBEHHOCTHU EE BbBIIIOJIHEHUA

CraTbsl NOCBSILIlEHA BBIICHEHUIO CYLIHOCTH 00S3aHHOCTH HAC/IE€JHHWKOB BO3MECTUTDH PaCcXO/bl
10 3aXOPOHEHHUIO Hac/e[o/laTe st U 0COGEHHOCTAM ee BbINoIHeHHs. OTMeueHo, YTO yKa3aHHas
006513aHHOCTb He fIBJISIETCS 3IEMEHTOM COCTaBa HacsieAcTBa. OG0CHOBAaH BbIBOJ, YTO OCYLIECTB-
JIeHUe OIJIaThl Ha NIorpebeHue HaclIeoAaTe sl OPOXKIAET HeJOTOBOPHOE 00513aTe/IbCTBEHHOE
IPaBOOTHOLIEHHE, B KOTOPOM KPeAWTOPOM BBLICTYNAET JIMLO, [OHECLIee COOTBETCTBYIOLINE
pacxoAibl, a JO/DKHUKOM — HacJeJHUK [IPU YCI0BUY NIPUHATUS UM Hacse[cTBa. Takoe 06s13a-
TeJbCTBO BO3HUKAET TOJIbKO MPU YCIOBUH, €CIH KPEJAUTOP YIJIATH/ COOCTBEHHbIE CPE/JCTBA
Ha rnorpe6eHye yMepIlero ¥ 3TH Pacxo/ibl 6bUIH pa3yMHbIMUA. OTMeY€eHO, YTO pa3Mep Bo3Melle-
HUS Pacxo/I0B M0 3aXOPOHEHUIO HACJIe101aTeJIsl 3aBUCUT OT MPABOBOro CTaTyca Kpegurtopa. Ec-
JIM pacxo/ipl IIOHECJIO JIMLIO, He SIBJISIIOIeecs Hac/eJHUKOM, YIJIaYeHHbIe CPe/ICTBA BO3MEILAIOT-
s eMy B [I0JIHOM 00beMe. Hacie[JHUKY 3xe HeCyT 3TH pacxo/ibl B pa3Mepe, MPOoNopLOHaIbHOM
uX JloJie 110 HaceCTBY. KpoMe Toro, Hac/aeJHUKU JOKHBI BO3MECTUTD PAaCcX0/ibl [0 3aX0pOHe-
HUIO Hac/le10/1aTe isi HE3aBUCUMO OT CTOMMOCTH YHAC/Ie[0BAHHOW UMH JI0JTH.

Kaouessle cnoea: HacaedosaHue, Hacsiedodamesnb, HAC/AEOHUK, cOCMAs Hac/iedcmad, 063aH-
HOCMb HACAeJHUKA, pacXodbl HA nozpebeHue, UCNoIHeHUe 06s13aHHocmell.
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THE ESSENCE OF THE HEIRS’ OBLIGATION TO REIMBURSE FUNERAL EXPENSES
OF THE TESTATOR AND PECULIARITIES OF ITS FULFILMENT

The article is aimed at clarifying the essence of the heirs' obligation to reimburse the funeral
expenses of the testator and the specifics of its fulfilment. It has been noted that the specified
obligation is not an element of the inheritance, and therefore the provisions of Articles 1281
and 1282 of the Civil Code of Ukraine, that define the claims of the testator's creditor against
the heirs and the obligation of the heirs to satisfy the creditor's claims, are not applied in its ful-
filment. It has been concluded that payment for the funeral of the testator gives rise to a non-
contractual binding legal relationship in which the creditor is the person who incurred the rel-
evant expenses, and the debtor is the heir, provided that he or she accepts the inheritance. Such
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an obligation arises only if the creditor has paid his or her own funds for the funeral of the de-
ceased and if these costs are reasonable. Payment of funeral expenses by one of the heirs is not
a ground for increasing the size of the inheritance share of that heir. They can only raise the is-
sue of partial reimbursement of the expenses.

It has been noted that the amount of reimbursement to cover the funeral expenses of the testa-
tor depends on the legal status of the creditor. If the costs were incurred by a person who is not
one of the heirs, including the executor of the will, the funds paid are reimbursed to him or her
in full. Heirs, on the other hand, bear these costs in the amount equal to their share in the inher-
itance. In addition, the heirs must reimburse the funeral expenses of the testator, regardless of
the share value of the inherited property. The legislation contains an evaluative category of
“reasonable expenses”, which is determined by two criteria: the amount and the necessity of
the expenses. The costs for a funeral reception held after the burial should be attributed to the
burial costs, the obligation to reimburse which is imposed on the heirs under Article 1232 of
the Civil Code of Ukraine.

An obligation relationship arises only if the creditor has paid his or her own funds for the fu-
neral of the person who died. In this regard, a person is not entitled to reimbursement for the
state financial assistance received for the funeral, as well as for the funds spent on the funeral,
which are due to the testator.

It has been emphasised that there is a need to improve the procedure for issuing a notary's
permission to receive a part of the testator's deposit in a bank (financial institution), primarily
for reimbursement of the expenses incurred by a person for the testator's burial.

Key words: inheritance, testator, heir, composition of inheritance, heir's duty, funeral expenses,
fulfilment of duties.
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3BPOMHA ATPECIA POCIHCBbKOI ®EJEPAIII IPOTHU YKPATHH K 3ATPO3A

CUCTEMI KOJIEKTUBHOI BE3IEKHU

Po3KpUTO OCHOBHI iHCTUTYILiOHa/IbHI MPOGJEMU CUCTEMHU KOJIEKTUBHOI 6€3MeKU B yMOBaX
36poiiHoi arpecii pociiicbkoi defeparii npoTH YKpaiHu. BusHaueHo npiopuTeTHe 3HauYeHHs
NHUTaHHS 3a6e3Ne4eHHs KOJIEKTUBHOI 6e3MeKH, 3BaXKaloyM Ha arpeCUBHY 30BHIIIHIO MOJITUKY
pocii. CucTeMa KOJIEKTHBHOI 6e3MeKH 0OIPYHTOBAHO PO3IJIAAAETHCS SIK TOJIOBHUN KPUTEPiH
ICHyBaHHSA Ta PO3BUTKY JAPYKHIX BiJHOCMH MDX Jep:KaBaMU Ta MiATPUMAHHA MIKHApOJHOTO
PaBONOPSAKY. Y 3B’SI3Ky 3 BUPOOJIEHHSAM HOBHUX MiAXOJIB i HanmpsMiB pO3BUTKY CTpaTerii
MDKHApOJHUX opraHisalii, ki CKiIaZjaloTh CUCTEMY KOJIEKTUBHOI 6e31eKH, Ha/JaHo aHasli3 fi-
sanbHocTi Opranizanii 06’eqHanux Haui, Opranisarii [liBHiYHOaT/IaHTUYHOTO JoroBopy i Op-
raHiszauii 3 6esneku i cniBpobiTHULNTBA B €Bpomi fIK peakuii MiXXHapoAHOI CHiJILHOTU Ha
30poiiHe BTOPrHEHHs pocilicbkoi pesepanii B YkpaiHy. ApryMeHTOBaHO 3alpPONOHOBAHO Me-
PEOCMUCIUTH NapagurMy 3abe3rnedyeHHs] KOJIeKTUBHOI 6e3neku. OKpecJeHO poJsib YKpaiHu Y
MoOyZI0Bi HOBOI CUCTEMU KOJIEKTUBHOI G€3MeKH.

Karouosi cnoea: kosekmusHa 6e3neka, 0OH, HATO, OBCE, mixcHapodHuti npagonopsidok, azpecis.

OpuzinanbHa cmamms

BCTYII. ¥ cyyacHOMy CBiTi ocTaHHIM 4YacoM
CKJIajlacd TeHJEeHIli [0 3pOCTaHHA Pi3HUX 3a-
rpo3 i HebGe3mek [Ajs MDKHapoOgHOTO MHUpY Ta
6e3neky, iX BIVIMBY Ha Jep>KaBU Ta BCIO CUCTEMY
MIXKHapOJHOI0 IMpPaBONOPAJKY. 3MiHa Napajur-
MU 3a6e3ne4eHHsI KOJIEKTUBHOI 6e3leKH Ha IJIo-
6aJbHOMY 1 perioHaJlbHOMY PiBHSX, Jerpajariis
CYCHIiJIBHO-TMIOJIITUYHUX Ta MDKHApOAHO-IIPaBo-
BUX MiZIX0/iB /10 caMoi cyTi KOJIEKTHBHOI Ge31e-
KU, 6e3TeK’ OKpeMUX Jiep>kaB i Halil, 6e3yMHe
MOJIITUYHE «3arpaBaHHsA» 3 HOCISIMU 3arpo3 Mix-
HapoJAHOMYy MMpy i Oesneni MNOPOAUINA HHU3BKY
HOBUX PU3HKIB, SKUM NMPOTUCTOATH (iHKOJIH 6Ge3-
YCIIIIHO) CIeniaJbHO CTBOpEHi 6e3MeKoBi Mix-
HapOJHO-NIPABOBi MEXaHi3MHU.

Pociiicbke 36poliHe BTOprHeHHs Y KpuM y Jto-
ToMy-6epe3Hi 2014 p. 3 NOAA/bILOK BOEHHOIO OKY-
narjiero niBOCTPOBa, po3B’si3aHHs BiliHK Ha JloHb6aci
3 kBiTHA 2014 p. i uMpoKoMacLITabHe BTOPTHEHHS
pociiicbkoi degepauii B Ykpainy 24 Jsitotoro 2022 p.
MOCTaBWJIU M1iJi CyMHIB 3/IaTHICTb Cy4aCHOI CUCTEMU
KOJIEKTUBHOI 6e3rneKkd edeKTHBHO pearyBaTH Ha
HOBI 3arpo3y Ta peasi3oByBaTH Oe3MeKOBi rapaHTii,
AKi 6y/11 HaJlaHi iep:kaBaM-y4acHULSM.

© Boiuixoscekui A. B, bakymos 0. C,, 2023

Po3B’si3aHHA pocilicbkolo dejepaiii€ero He-
CIPOBOKOBAHOI Ta HEBUIIPABAAHOI BiHHU NMPOTHU
YKpaiHu n0pu3BeJio 40 3MiHU BCbOr0 6€31eKOBOr0
cepefioBUIla i Oy/ie MaTU JOBrOCTPOKOBI Hacij-
KU AJ11 mo0y/10BHM 36a/1aHCOBAHOI MidXKHApO/IHOI
MOJIITUKKA Ta MiDXXKHApOoAHUX BifHOCHUH. [lepcrek-
THBU BUpillleHHs1 BKpail CcK/IaJHOI cUTyalii, B
sKiM onMHMIIacs Halla Jep)KaBa, lepe6yBaloTh y
MJIOUIMHI IHCTUTYLIMHOrO aHasi3y iCHYI04Oi cuc-
TeMHU KOJIEKTUBHOI 6e3NeKH, BU3HAYEHHS HasB-
HUX NpobJieM i Hey3roJpkeHoCTel y MixkHapoJ-
HO-IPAaBOBOMY MexaHi3Mmi 3amobiraHHs Ta
NPUIIMHEHHSI 36pOMHUX KOHQJIIKTIB, a TaKoX
BUPOOJIEHHS] peKoMeHAallil i mpono3unii mo0
epekTuBHOrO QYHKIiOHYBaHHS TJI06AJbHUX i
perioHajJbHUX CUCTEM KOJIEKTUBHOI Ge3IeKH.

AKTyasbHICTh 06paHO] TEMAaTUKU HAyKOBOI'O
JIOCTiIPKeHHsI TOoJISiTa€ B HeoOXiJHOCTI BUPOO6-
JIeHHSl aHaJIITUYHOrO MOTJAAY Ha Cy4acHY CHUC-
TEMYy KOJIEKTUBHOI 6e3NneKH B [JislIbHOCTI HaM-
OiJIbII aBTOPUTETHUX CBITOBUX 6€3MEKOBUX
cTpykTyp (Hacammepen Opranizanii 06’eHaHUX
Haui#i, Opranizanii [liBHiYHOAQT/IaAHTUYHOTO JOTO-
Bopy i Opranizauii 3 6e3neku i cniBpo6iTHUITBA B
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€Bpori) Ha TJi po3B’si3aHHsA pocilicbkow deje-
palliel0  HeCcmpOBOKOBAaHOI MOBHOMAaCIITAGHOI
BiliHM mpoTH YKpaiHu. Y 3B’s3Ky i3 UM npobJie-
MaTUKa OpMyBaHHA ePeKTHUBHOI CUCTEMH KO-
JIEKTHBHOI O€3MeKHU € JIyKe aKTyaJIbHOW He Tisib-
KM [OJil CBITOBOI CHiJIbHOTH, 1[0 MOSICHIOEThCS Il
a6CO/IIOTHUM 3HAYEHHSM JJis MiJTPUMaHHS MiX-
HapOJHOr0 NpPaBONOPAAKY, aje W Aad YKpaiHu
3a/J1s1 8iOHOB/1€HHS1 IepXKaBHOTO cygepeHimemy i
mepumopia/sbHoi LiICHOCTI mif 4ac Bifcidi po-
ciicbkoi 36poiiHoi arpecii.

META I 3ABJAHHA AOC/IIAXKEHHA. Me-
mow CTaTTi € NPoBeJleHHs IHCTUTYLiHHOrO aHa-
JIi3y Cy4acHOi CHUCTEMU KOJIEKTUBHOI Ge3NeKH B
yMoBax 36poiHoi arpecii pocificbkoi degeparii
npoTtu Ykpainu. lla MeTa gocAraerbca dyepes Bu-
KOHaHHS TaKHX 3080aHb: 3'CyBaTH CYTHICTb CU-
CTeMM KOJIEKTUBHOI Ge3leKy; MpoaHali3yBaTU
JiSIIbHICTh HAaMBIJIMBOBIIIMX 6e3MEKOBUX MiXK-
HapO/JIHUX OpraHisalii 3 MOMEHTY PO3B’sI3aHHSA
pocificbKOo-yKpaiHChbKOI BiliHU 1 OLIiHUTHU IX 3/1aT-
HicTh il NpUNUHUTH; cHOPMYJIIOBATU NMPOOGJIEMHI
NUTaHHA 1010 QYHKI[IOHYBAaHHS iCHyH4Yoi cHc-
TeMU KOJIeKTUBHOI 0e3leKd; apryMeHTyBaTH
HeoOXi/IHiCTb MOGY/I0BHM HOBOI CHCTEMH KOJIEK-
TUBHOI 6e3MeKH; BU3HAYUTH poJib i Micue Ykpai-
HU B NOGYZI0Bi HOBITHBOI apXiTEKTYpH CUCTEMU
KOJIEKTUBHOI O€3TeKHU.

METOA0JIOTIA AOC/IIIEHHA. g go-
CATHEHHH [IOCTaBJIeHOI MeTH IpU HalMCaHHI
CTaTTi 6yJI0 BUKOPUCTAHO KOMIIJIEKC 3arajbHo-
HAyKOBUX 1 crieljjaJibHUX MeTO/iB HAayKOBOTO IIi-
3HaHHS{, 10 3HAaX0JATh IHMPOKe 3aCTOCYBAHHA B
cydacHil mpaBoOBill HayLj, a came: icmopuyHull -
JUIs 3'CyBaHHSI Ta BHUBYEeHHS (akTiB i mofin,
MOB’sI3aHUX i3 AiI/IBHICTIO 6€3NEKOBUX MiXKHAPO-
JHUX OpraHizaljiii y XpoHOJIOTIYHil MOC/IiA0BHO-
CTi 3 MOMEHTY pPO3B’siI3aHHSI arpecUBHOI BilHU
pocii mpotu Ykpainu y 2014 p.; memod 06’ek-
mueHocmi - [l BCTaHOBJIEHHS BipOTiZHOCTI i
MMOBHOTHM 3aCTOCOBAaHOI y Mpoueci HalHWCaHHA
cratti iHopmauii; diarekmuuHull cucmemHuil
nioxio - nJis1 BU3HA4Y€HHSI OCHOBHHUX TEHJEHIIiM
PO3BUTKY Cy4acHOI CHCTEMU KOJIEKTUBHOI 6e3-
MeKy 11040 NPOTUJIl HOBUM BUKJIMKaM i 3arpo-
3aM; NOpIBHS/NbHUL — JJ1s1 BCTAHOBJIEHHS JIOTi4-
HUX 3aKOHOMIipHOCTEH y Ais/IbHOCTI 6€3MEeKOBUX
MiXKHapOJAHUX OpraHisauill; y3a2a/bHEHHS — JJis
BU3HAYeHHs 3arajbHoOi MoJesi MoBeJiHKKU 6e3-
MEeKOBUX MI)XHAapOJHUX OpraHizaiiil y Kpu3oBUX
CUTYyallifX; Mo0des8aHHs, bazamopakmopHocmi i
npoeHo3y8aHHs - JJji1 GOPMYJIIOBaHHS Iepeny-
MOB i TeH/IeHL[ill T06Y/I0BH HOBOI CUCTEMH KoJle-
KTHBHOI 6Ge3neKu Ta BU3HAYeHHS poJii Ta Micus
Ykpainu B ii popMyBaHHI.

PE3YJIbTATHU AOCIIAKEHHA TA
AUCKYCIA. Y Hayui MibKHapoJHOro mnpaBa MiJ

KOJIEKTUBHOIO 0€3MeKO0I0 pO3yMilOTh CUCTEMY
KOJIEKTUBHHUX [il epKaB Ta IX COI03iB 3 METOM
3axXUCTY BiJl OyAb-IKMX BHYTPIIIHIX i 30BHILIHIX
3arpo3. PopMyBaHHS JAi€EBOI CUCTEMU KOJIEKTUB-
Hol 6Ge3neku Inepejbadae Hacamrepe[ peasiza-
LiI0 KOMILJIEKCY fIK 3aXO/iB MOJIITUYHOTO, EKOHO-
MiYHOTO, MPAaBOBOTr0 XapaKTepy, TaK i BiiCbKOBO-
opraHisaliiHUX 3ax0/iiB, CIPSIMOBAaHUX Ha 3alo-
6ira”Hs i npUNMHEeHHs 6yAb-siKoi arpecii ([pos-
noBa, 2017; Sunday, 2019). CucteMa KOJIEKTHUB-
HOl 6e3nekd NOBUHHA 6a3yBaTHUCAd Ha TaKHUX
NpUHIMIAX, SK: HENOJiJNbHICTh Oe3neku (arpe-
CUBHI Jii IpOTH OJHI€El Aep>KaBU-yYaCHUL pO3r-
JAJAKTBCA SK arpecis MNPOTU BCiX JepKaB-
y4acHHIIb); TPyNoBa BiJIMOBiAANBHICTD yCix Aep-
»KaB-y4yaCHULb 11100 3a6e31eyeHHs] KOJIEKTHBHOI
6e3neky; HEBTPY4YaHHs Yy BHYTpIlIHI clpaBu
O6yab-aKoi JepaBU-y4yacHULi i BpaxyBaHHA ii
iHTepeciB; MOXJIUBICTb PO3MillleHHsI BiiCBKOBUX
00’€KTIB OJHUX Jlep’KaB-y4aCHHUIb Ha TepHUTOpil
iHIINX; TPUUHATTS pillleHb i3 BOXKJIMBUX MUTAHb
JIUIlle Ha OCHOBI CIiJILHOI 3roJH4 Ta TOTOBHOCTI
HalliloHaJIbHUX 306poHHUX cu i diHaHCOBUX 30-
OOB’sI3aHb KOXXHOI JiepKaBU-y4YacHHUILI BifnmoBij-
HO J10 HasfiBHUX 3arpos.

KosiekTuBHa 6e3neka BKJIIOYaE B cebe CHC-
TeMy 3axO0JiB, COPSAMOBAaHUX Ha MiTPUMaHHSA
Mi>KHApO/HOT'O MUpY i 6e3MeKH, 3anobiraHHs Ta
NpPUNUHEHHS BiliHY, 3[iMCHEHHA KOJIEKTUBHOIO
NPOTUCTOSIHHSL OY/b-AKOi arpecii i KoJieKTUBHOI
B3aemogonoMoru. Taka cniBnpang 3alikaBJIeHUX
JepkKaB 3AIMCHIOETbCA B Mexax Opranisanii
06’eqHanux Hauiit (gasi — OOH), Opranizauii Ii-
BHIYHOATJIaHTUYHOTO JloroBopy (gani — HATO),
Opranizanii 3 6e3neky i cniBpobiTHUIITBA B €B-
poni (mani - OBCE) Ta iHKUX Mi>KHApPOJHUX 6e3-
MEeKOBHUX OpraHisaliil perioHajJbHOrO i MiXxperio-
HajibHOro xapaktepy (Ilepemenuus, Bputos,
2022, c. 16).

Cutify 3a3HAYMTH, 110 iCHYI04Ya CUCTeMa KoJie-
KTUBHOI 6e3MeKU MepeXUBAE CbOTOJHI IIMOOKY
KpH3y, CHPpUYHHEHY 30POMHOI0 arpeciro pociice-
koi ¢efepanii npotu Ykpainu (Gill, 2022). lle y
2014 p. micsis a”Hekcil pociero ykpaiHcbkoro Kpumy,
po3B’si3aHHA BiliHM Ha JloH6aci ¥ moAasibIIoro mo-
BHOMacIITa6HOro 36poiHOro Hamaay Ha Ykpai-
Hy, NiC/Is1 YUCJIEHHUX «CTypOOBaHOCTeN» i «3aHe-
MOKOEHOCTEN» HaUIMX 3apyOiKHHUX NapTHepiB
CTaJI0 3p0O3yMiJIo, 1110 HACTaB KiHelb Mapajurmi
6e31evHOro IMBiJII30BAHOTO CBiTY, 3aCHOBaHIH Ha
3arajibHiil MOBasi [0 MDKHApPOJHUX MPaBUJI,
NPUHLMIIB Ta HOPM, BU3HAHHI IIpaB i cBO6O/ Jito-
JVUHU SK HaWBHUILOI LIIHHOCTI BIJIBHOTO CBITY. Y
LeHTpl Liel MDKHapoAHOI KpU3U 3HAXOAUTHCA
6e3nopagHictb OOH, sika GyJsia cTBOpeHa came 3
MeTOI0 MiJATPUMaHHA MDKHApOJHOrO MHUpY Ta
0e31eKH, 30KpeMa IIJIAXOM MPOTUJ OYb-AKUM
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¢dopmam arpecii (Kapnenko, 2020, c. 120). ¥ Ha-
MaraHHfX 3yNHWHUTH HeCIIPOBOKOBAaHY arpecus-
Hy BiliHy B YKpaiHi MO>XeMO crocTepiraTh He-
CIOPOMOXKHICTB L€l yHiBepcaJbHOI Mi>XHAapOLHOI
oprasiszanii 3aXMCTUTU OKPEMHUX JeprKaB-4JIEHiB
Biji 30poiiHOI arpecii 3 60Ky iHIIKX 4jeHiB opra-
Hizauii (Green, Henderson, Ruy, 2022).

Bszarasi 3 moMenTy ctBopenHss OOH pociii-
cbKa ¢efepalis HeoJHOPA30BO 3JiMCHIOBaja
HaxabHy CIpoOy «mepeKkpoiTH» miA BJacHi «iM-
NepChKi» IHTepecu MDKHApOAHO-NIPaBOBe cepe-
JlI0BU1IIE, 1110 3a6e3neuye 6e3neKy JeprKas i Hapo-
JiB, a TakoX MiXHapoOJHUU MpaBonops/ok. I3
L[i€I0 METOI0 pOCid MpocyBasia B CUCTEMY MiXKHa-
POJAHUX BiJHOCHMH BJIACHUNM XUOHUN MeXaHi3M,
110 I'PYHTYBaBCAd HAa CUCTEMIi IOMHUJIKOBUX NPHUH-
UUMiB i mpaBuJ, miaMiHI NOHATH Yy chepi 3abe3ne-
YeHHA MDXHApoAHOro MUpy i 6e3nekd. I3 noyar-
Ky BigkpuTol 36poiiHoi arpecii pociiicbkoi
depneparii npotu Ykpainu y 2014 p. pocieto 6yso
MOpYyLUIeHO COTHI HOPM MDKHApOAHOro Ipasa.
YTim, y Hiu 3 23 Ha 24 moToro 2022 p. pocificbka
denepalligs 3MorsJa BYMHUTHU HaBiThb Oijibllie -
NOPYLIMUTHU BCi JeCATb OCHOBOIOJIOXKHUX IPHH-
[[MIiB Mi>XHapoAHOTO npaBal.

Taki arpecuBHi fii pocii BUK/IMKaau cepios-
Hi 3aHemokoeHHS B ycboMy cBiTi (Cavandoli,
Wilson, 2022), oCKiJIbKM BOHU CylnepedyaTb HOP-
MaM MixHapoaHoro mnpaBa - Cratyty OOH
(Haque, 2022, p. 155), Mmi>kHapolTHOMYy TyMaHiTa-
PHOMy IpaBy, IIpaBy B rajysi IpaB JIIOJWHU TO-
mo. OkpeMi KpaiHU HaBiTh BUMYILEHi 6y/u BYH-
HUTH TNEeBHIi 3axX0JU 3a/J1s1 ybe3neyeHHs cebe Ta
Mi>)KHapOJHOI CIIJIbHOTH Bifi MOXKJIMBUX BiMCBKO-
BUX 3arpo3s i3 60Ky pociiicbkoi dpeepaiiii, a came:
JluTBa Ta MoJi0Ba OroJIOCHJIM Ha CBOill TepUTO-
pii HaA3BUYAWHUU cTaH?; TypeyuumHa 3akKpuJa
YopHe Mope 11 pociiicbKUX KopabJiiB (MpOTOKHU
Bocdop i Japaanennn)3; Bnepuie B ictopii Opra-
Hizanisa [liBHIYHOAT/IAHTUYHOTO JOTOBOPY aKTH-

1 flk P® BcTHUrIa NOPYWIWTH MakxKe BCi HOPMU
MDKHApOAHOTO IMpaBa 3a ofHy Hiy? // Aconianis
NpaBHUKIB YKpaiHu caut. 24.02.2022. URL:
https://uba.ua/ukr/news/8973/ (naTa 3BepHEHHS:
30.01.2023).

2 JlutBa i MosfjoBa 3anpoBa/KylOTh HaJ3BU-
yaWHuii ctad // TJIABKOM : caiiT. 24.02.2022. URL:
https://glavcom.ua/news/litva-i-moldova-
zaprovadzhuyut-nadzvichayniy-stan-824605.html
(maTa 3BepHeHHs: 30.01.2023).

3 TypeuuuHa 3akpuBa€e Bocdop i Japaaneniu
JJis BiicbKoBUX Kopa6uiB // YKPIHOOPM : cair.
27.02.2022. URL: https://www.ukrinform.ua/
rubric-world/3415014-tureccina-zakrivae-bosfor-i-
dardanelli-dla-vijskovih-korabliv.html (maTa 3Bep-
HenHs: 30.01.2023).

ByBaJla BJIacHI 6araToHAalLiOHANIbHI CHUJIM JJis 3a-
xUCTy AnbsiHcy4; Bennko6puTaHis, Kanaaa, CLIA,
Benvria, Hopseriq, Itanisa, HimeyduHa, kpainu
Baurtii, [lonpma, Yexisa, Bosarapia, Pymynisa, Yop-
Horopis, CJIoBeHis1 MOC/iJOBHO 3aKPUJIU CBill Mo-
BITPSAHUM MPOCTip /11 POCIACbKUX i 6iJIOPYCbKUX
MOBITPSIHUX CY/IeH, a /10 Beyopa 27 irotoro 2022 p.
€Bponeiicbkuii Cor03 MOBHICTIO 3aKPUB CBill MoO-
BITpSIHMI NPOCTIp AJS BCiX TUIIB JIiTaKiB, 3apee-
CTpOBaHUX Y pocil Ta 6isopycis; HimeyunHa Ha-
npaBuJia Ge3mpelnefeHTHI JOAATKOBI KOUITH Ha
BJIacHy apMito y po3mipi 100 mipz €eBpo®; nmoHaz,
400 pociiCbKHUX JIUIJIOMATIB i3 MPUOJIHU3HO JABOX
IecaTKIiB KpaiH 6ysiv Bucaani’; llBenis ta ®in-
JasHia 18 TpaBHaA 2022 p. odiuiiiHO Mojanu 3as-
BKy Ha Bctyn Ao HATO® Towo. BoaHouac y Bif-
MOBiZlb Ha POCINCBKY arpecito NpoTH YKpaiHu
Jlesiki BesiMKi eBpomelcbki Micta (Amcrepnam,
Bapcenona, bepain, bproccens, ’Kenesa, JIoH/0H,
Magpua, MrionxeH, Ilapwk, CTOKrosibM TOIIO)
MoYa/Id PO3PUBATH JPYKHI 3B’I3KH 3 POCIHChKU-
MU MicTaMy, sIKi y CBill yac OyJid Hajaro/pKeHi
JIJ1 B3AEMHOT'0 03HAaMOMJIEHHA 3 KUTTAM, icTOpi-
€10 Ta KYJbTypOW, [JJI JOCATHEHHA Kpalloro
B3aEMOpPO3YMiHHS, 3MIilJHEHHd CHiBIIpaLi Ta Apy-
»)KOM MiXK HaceJeHHSIM i MiCbKMMM OpraHaMu yI-
paBJIiHHA Ta opradisanisiMu (Szpak et al., 2022).

4 HATO Bnepille po3ropTaEe CUJIM pearyBaHHS
A 060poHU coro3HUKIB // YKPIHOOPM : caifT.
25.02.2022. URL:  https://www.ukrinform.ua/
rubric-ato/3413108-nato-vperse-rozgortae-sili-
reaguvanna-dla-oboroni-souznikiv.html (maTa
3BepHeHHs: 30.01.2023).

5 KpaiHu cBiTy 3aKpHBalOTbh HEGO 151 pOCiiChbKOL
aBianil: cnrcok // ZNJUA : cait. 27.02.2022. URL:
https://zn.ua/ukr/WORLD /Krajini-jes-zakrivajut-nebo-
dlja-rosijskoji-aviatsiji-spisokhtml (mata 3BepHeHHS:
30.01.2023); €C 3akpuBa€ MOBITPSIHUNA NPOCTip AJA
P® // €Bpomelicbka mpaBaa : caiT. 27.02.2022. URL:
https://www.eurointegration.com.ua/news/2022/02
/27/7134850/ (nara 3BepHenHs: 30.01.2023).

6 HiMeuyunHa cTBOplo€e cnendoHA Ajas apMii y
€100 minbsapgis // YKPIHOOPM : caitt. 10.06.2022.
URL: https://www.ukrinform.ua/rubric-world/
3504035-nimeccina-stvorue-specfond-dla-armii-u-
100-milardiv.html (gaTa 3BepHeHHs: 30.01.2023).

7 Tlonap 20 kpaiH Buciaanu noHan 400 pociiice-
KHX JWIUIOMATiB micjisi BToprHeHHs1 PO B Ykpainy //
YHIAH : caiiT. 26.04.2022. URL: https://www.unian.
ua/politics/ponad-20-krajin-vislali-ponad-400-
rosiyskih-diplomativ-pislya-vtorgnennya-rf-v-
ukrajinu-wp-novini-ukrajina-11801142.html (gata
3BepHeHHs: 30.01.2023).

8 @innangia i lBenisa noganu 3asiBU Ha BCTYI
no HATO // NATO cait. 18.05.2022. URL:
https://www.nato.int/cps/uk/natohq/news_19546
8.htm (gaTa 3BepHeHHs: 30.01.2023).
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Po3kpuBatouu opraHi3saliiHO-paBOBi 3aX0U
Opranizauii 06’egHannx Haniit oo 3acy/pxeHHs
i mpunuHeHHs arpecii pocificekoi peaeparnii mpo-
TH YKpaiHy, HacaMIepey, cJif posnoyatu 3 Peso-
sronii 'enepanbHoi Acam6s1ei OOH A/RES/68/262
«TepuTopiasbHa 1inicHicTh Ykpainu» Big 27 Ge-
pe3ns 2014 p.1, ska cTasa nepuMM Mi>)KHapOJHO-
MpaBOBUM aKTOM, NIpUHHATUM Yy Mexxax OOH oz-
pasy micis okymnaril poci€to ykpaiHcbkoro Kpumy.
[le [NOKYMEHT CTaB OCHOBOIO BCiX NOJAQ/IBIIMX
MD>KHapOJHO-IPABOBUX AKTIB i3 LIbOTO MHUTaHHS.
[loni6bHi JOKyMEHTH € aKTaMU «M’SIKOTO IMpaBa,
TO6TO MaKTb pPeKOMeHJaliHHUN XapakTep i He
nepe6a4arTh KOJHUX TPABOBUX HACJIIKIB 3a ix
HeBHMKOHaHHs. 3rajlaHoro Pesosonieo pepxasu
- wiend OOH suie 3acyiuiu pociiicbke 36poiiHe
BTOpPrHeHHS B yKpaiHCbKUM KpuMm i ioro okymna-
L[il0; 3aK/JIMKa/Ju BCi Jep>aBU BiAMOBUTHCA Ta
yTPUMYBaTUCA Bifi 6y/b-IKUX Ail, CIPSAMOBaHUX
Ha 4acTKoOBe a60 MOBHE MOPYIIEeHHS HallioHAJb-
HOI €HOCTI i TepuTopia/bHOI LisicHOCTI YKpai-
HH, 30KpeMa BiJ] 6yb-sIKUX CIPO6 3MiHUTHU 3ara-
JIbHOBU3HAaHUM KOpPJOH YKpaiHU 3a J0IIOMOTO0
3arposu CuJiow a6o il 3aCTOCYBaHHS YU iHIIMX
HelpaBOMIpHUX [iH; 3aKJUKaId BCl Jep>XaBU Ta
MDKHapo/Hi opraHisanii He BU3HAaBaTH 6YAb-AKY
3MiHy cTaTycy ABToOHOMHOI Pecny6.Jiiku Kpum ta
MicTa CeBacToIoJisi HA OCHOBI MpoBeieHoro 16 Ge-
pe3ns 2014 p. pebepeHAYMY PO B8X00HCEHHS hi-
socmposa Kpum do ckaady pocii Ha mnpaBax
cy6’ekTa pocilicokoi denepanil Ta yTpuUMyBaTHUCS
BiJl OyAb-KUX Al a60 KPOKIB, siKi MOkHa 6yJI0 6
TJAYMauUTH SIK BU3HAHHA OyJb-SKOrO0 TaKOro
3MIHEHOTO CTaTyCy TOLO.

He MeHII BaXKJIMBUM MiXXHapOJHO-IIPaBOBUM
aKToM, cxBajieHUM [eHepasbHOIO AcaMbJie€ro
OOH, € Pesoswonisa A/RES/71/205 «Cutyanisa 3
npaBaMu JIIOJWHUM B ABTOHOMHIN Pecny6uini
Kpum i micti CeBactonosib (Ykpaina)» Big 19
rpyaHa 2016 p.2, sgka OiATBeEpIXKYE OKymNalilo
pociiicbkoro depepalieto TepuTopii ykpaiHCbKO-
ro KpyumMy i nopyiiueHHs1 Helo TaM NpaB JIIOAUHU.
3rajiytoyd mpo 1el AOKYMEHT, CJijj 3a3Ha4YUTH,

1 TeppuTOopHajbHas LeJOCTHOCTb YKpauHBI :
Pe3oumtonus 'enepanbHont Accam6ien OOH A/RES/
68/262 ot 27.03.2014 // Opranusauus O6benu-
HeHHbIX Hanwmi opun. cadt. URL: https://
www.un.org/ru/ga/68/docs/68res3.shtml  (zata
3BepHeHH:: 30.01.2023).

2 [lonoxkeHre B 06J1aCTH IIpaB 4yesioBeKa B AB-
ToHOMHOM Pecny6suke KpeiM u ropope CeBacto-
noJsie (YkpauHa) : Pesosronus 'eHepaibHOU AccaM-
6aien OOH A/RES/71/205 ot 19.12.2016 //
Opranuzanust O6befuHeHHbIX Hanui : opuil. cauT.
URL:  https://www.un.org/ru/ga/third/71/third_
res.shtml (zata 3BepHenHns: 30.01.2023).

o gepxasu - wieHn OOH 3acypxyoTb BCTaHO-
BJIEHHS MPABOBOI CUCTEMHU pociiicbkoi ¢penepanil
Ta BiANOBIJHUN HeraTHMBHUM BIUIUB Ha JOTpHU-
MaHHA IpaB JIOJAWHU B OKymnoBaHoMy Kpumy;
3aHENOKOEHI Cepio3HMMMU MOpPYLIEHHSIMU Ta
3JIOBXXMUBAHHSIMY, BUNHEHUMH OKYMaLilHOW poO-
ciiicekoro Byafow y Kpumy, BpaxoBylo4yu mosa-
Cy/I0Bi BOMBCTBA, BUKpAaJleHHs 1 HAaCHUJIbHHUIbKI
3HUKHEHHA, MOJIITHYHO MOTUBOBAHI KpHUMiHa/b-
Hi nepeciiflyBaHH4, AUCKpUMiHalil0, YTUCKY, 3a-
JIIKyBaHHS], HACWJIbCTBO, JOBIJIbHI 3aTpHUMaHHS,
TOPTYpPU Ta KOPCTOKe MOBOKEHHS 3 YB'sI3He-
HUMU Ta iX nepeBesieHHs 3 Kpumy f0 pocificbkoi
denepariii, a TakoXX iHIIMMH MOPYUIEHHSIMH OC-
HOBHUX NIpaB i cBO6GOA JIIOAWUHU, ¥ TOMY YMCJi
cB0O6O/M C/I0Ba, TpaBa Ha MUPHI 3i6paHHSA TOILO.
KpiM Toro, nuTaHHA JOTPHMMaHHSA NpaB i cBO6OA
JIIOAVHU B OKynoBaHoMy KpuMmy, a Takox MijiTa-
pusanii miBocTpoBa HEOJZHOPA30BO OyJiM Ha IO-
PAAKY LeHHOMY NOJa/IbIIUX [IJIEHAPHUX 3acijlaHb
I'eHepanbHoi Acam6iei OOH.

Po6oty Opranizanii 06’eqHanux Hamii,
CTBOpPEHOI CBOr0 4acy JJid HeJOIyIeHHs po3-
B'si3aHHsa BiKH ([Ipeam6ysia Cratyty OOH)3, na-
paJli3ye Aep:kaBa, AKa 3JI0BXXMBA€E CBOIM IIPAaBOM
BeTo B Paji Besneni OOH. BogHovac pociiicbka
denepallisa BCiJIIKO HamMara€TbCsl BIJIMBATH Ha
iHIINX Jlep>KaB-4eHIB NPy NPUUHATI pilieHb y
l'eHepanbHiil Acam6sei OOH, 1o cTocyoThcs 3a-
Cy[PKeHHsl POCiiicbKOoi arpecii mpoTtu YkpaiHu.
3aBAsAKY BboMy nosiTudyHuK BiiMB OOH Ha cu-
Tyalilo B YKpaiHi 06MexKyBaBcs JiMIe pe30JIoLli-
saMu ['eHepasibHOI Acam6Jiei OOH (mpo TepuTopi-
aIbHY LIICHICTE YKpaiHW, mpaBa JIOJWHUA B
okynoBaHomy Kpumy, miniTapusatito niBoctpoBa
TOLIO). YTiM, He BapTO HE/JOOILHIOBATH BAXKJIU-
BIiCTb i po/1b NPUHUHATUX pe3oJiolii ['eHepanibHOL
Acambuiei OOH, y sikux 4iTKO 3aKpillJieHo, 1110 po-
cilicbka defiepallisi € arpecopoM, BOHA OKyIlyBaJa
OKpeMi yKpaiHCBbKI TepuTOpii, 10 € MiZCTaBOO
s MalbyTHiX N030BiB Ykpainu go MixHapoz-
Horo cyay OOH, MixkHapoZJHOTO KPpUMiHA/IbHOTO
cyaly, EBponeicbKoTo Cyly 3 IpaB JIIJWHHU TOLIO.

[Ipukaazom Toro, Ko MoxauBicTe Oprani-
3anii 06’eqHaHux Haniit y>xuBaTu pimydimmx aii
(BilicbkoBUX a60 y popMi caHKIi{) /i1 BCTAHOB-
JIeHHs1 MUpY B YKpaiHi 6ysia o6MexeHa NMpaBoOM
BETO Jep:kaBu-arpecopa B Pani besneku OOH, €
BeTyBaHHsA 25 JitoToro 2022 p. MPOEKTY pe30JIo-
Iii 10/10 3acyMKeHHs1 aKTy pocilicbkoi arpecii,
HeramHoro NpUIMHEHHH BOTHIO Ta IPUTATHEHHA
pocii go BignoBiganbHocTi. OgHaK y BiANOBiAb Ha

3 YcraB OOH (mosHblM TekcT) // OpraHusanus
0O6beuHeHHbIX Hanmui opun. caut. URL:
https://www.un.org/ru/about-us/un-charter/full-
text (maTa 3BepHeHH:: 30.01.2023).
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TaKy HaxabHy MOBeAiHKY pociiicbkoi deaeparrii
27 moTtoro 2022 p. Paga besneku OOH npuitHsaia
Pezosronito S/RES/2623 mofo ckavKaHHS Haj-
3BUYAMHOI crenjiasibHOI cecii 'eHepasibHOI AcaM-
6s1ei OOH i3 nporo nmurtanHs!. IlifcyMKoM CKJIU-
KaHOro IJIEHApHOrO 3aciflaHHs HaJ3BUYaNWHOI
cnenjanbHol cecii 'eHepasbHOi Acamb6siei OOH
6y/10 CXBaJIeHHS1 TaKUX YKpal BaXKIUBUX JJIs1 YK-
pailHU pe30JIIoLin:

- Pesouttoniii 'enepasibHOi Acam6.iei OOH ES-
11/1 «Arpecia npoTu Ykpainu» Bif 1 6epe3Hs
2022 p.2, B 9Kill lep:KaBU-YIEHU BUMAralThb Bif
pociiicbkoi ¢dezepanii HerailHOro MNpPUIMHEHHS
BOTHIO, BUBE/IEHHSI CBOiX 30pPOMHUX CHUJI i3 TepH-
TOpii YKpaiHY, a TaKOX CKaCyBaHHH pillleHHHA
II0JI0 CTAaTyCy OKpeMMX pakoHiB JloHenbKol Ta
JlyraHcbKoi o6J1acTel;

- Pezoutorniii 'enepasibHoi Acam6.iei OOH ES-
11/2 «'ymaniTapHi Hacaifky arpecii npoTu Yk-
painu» Bix 24 6epe3ns 2022 p.3, B AKil fep>xaBu-
4YJIleHW BUMaralTb BiJi pociiicbkoi deneparlii He-
raiHOro NpUNMHEHHsI BOEHHUX [iid Ha TepuToOpii
Ykpainy, 3a6e3nedyeHHs] TOBHOIO 3aXUCTy IIMBi-
JIBHOI'O HaceJIeHHd, B TOMY 4YMCJIi KYPHaJICTIB |
MeJIMYHOr0 IMepcoHaly, 00’€KTIB KPUTHUYHOI iH-
bpacTpyKTypH, a TaKOXK CIPUSIHHS T'yMaHiTapHIl
J0II0OMO3i;

- Pesouttoniii 'enepanbHoi Acam6.iei OOH ES-
11/3 «Ilpu3ynuHeHHs npaB YieHcTBa Pociiicbkoi
@epepanii B Pagi OOH 3 mpaB JitoguHU» Bij
7 kBiTHa 2022 p.4, B gKil JepKaBU-4JIeHH, BU-

1 YpesBblyaiiHasA crnenuaibHas ceccus [eHe-
pasibHOM Accambisier no YkpauHe : Pesostonus Co-
Beta besomacHoctu OOH S/RES/2623 ot
27.02.2022 // CoBet BbesonmacHoctu OOH : oduwui.
cait. URL: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/N22/271/35/PDF/N2227135.pdf
(maTa 3BepHeHHs: 30.01.2023).

2 Arpeccust npoTUB YKpauHhbl : Pesosonus le-
HepasbHOM Accam6sien OOH ES-11/1 ot 02.03.2022 //
Opranusauus O6befuHeHHbIX Hanuil : odul,. caiT.
URL: https://documents-dds-ny.un.org/doc/UNDOC/
GEN/N22/293/39/PDF/N2229339.pdf (maTa 3Bep-
HenHs1: 30.01.2023).

3 I'yMaHUTapHbIe MOCJAE[CTBUA arpeccuy Npo-
TUB YKpauHbl : Pesostonus ['eHepasbHOU AccaM-
6s1en OOH ES-11/2 ot 24.03.2022 // Opranusanus
O6beaguHeHHbIX Hanun odpun. caut. URL:
https://documents-dds-ny.un.org/doc/UNDOC/
GEN/N22/301/70/PDF/N2230170.pdf (maTa 3Bep-
HenHs1: 30.01.2023).

4 JlpuocTaHoBJIeHHe TIpaB 4ieHCTBa Poccuii-
ckoil Pefepanuy B CoBeTe 1o mpaBaM yeJiOBeKa :
Pe3souttorus l'eHepanbHoi Accambsien OOH ES-11/3
ot 07.04.2022 // OpraHusanuss O6beJUHEHHBIX
Hanwuit : opun,. caiit. URL: https://documents-dds-

CJIOBJIIOIOYU CepHO3He 3aHENIOKOEHHA TPUBAJIOND
NIPaBO3aXMCHOIO Ta 'YMaHIiTapHOIO KPU30I0 B YK-
paini, oco6/sMBO y 3B’I3Ky 3 MOBiZJOMJIEHHSIMH
PO MOPYLIEHHS Ta YTUCKHU MpaB JIIOAUHY, IOPY-
LIeHHS MDKHApOJHOr0 CyMaHITapHOro ImpaBa 3
60Ky pocificbkoi deaepallii, BpaxoBy04H pimyyi
BUCJIOBJIIOBaHHS CTyp6oBaHOCTI y 3asiBax ['eHe-
panbHoro cekpetapss OOH Tta BepxoBHOro koMmi-
capa Opranizauii O6’egHanux Haniit 3 mpaB Jito-
AuHU Ta iHdopmMariito mogo cuTyanii 3 npaBamMmu
JIIOJWHU B YKpaiHi, yXBaJIMJIU pillleHHS NP0 MpH-
3yNMHEHHs MpaBa YeHCTBa pociiicbkoi denepa-
uii B Pazi 3 mpaB stoauHy;

- Pezouroniii I'enepasbHoi Acam6siei OOH ES-
11/4 «TepuTopiasbHa 1iicHICTb YKpaiHu: 3aXUCT
NpUHLUMIB, 3akpimieHux y CratyTi Opranizarnii
06’eananux Hauiéi» Big 12 xoBTHA 2022 p.5, B
skii ['eHepasbHa AcambJiesi 3HOBY MiATBepAuUIa
CBOK0 NPUXUJIBHICTb CYBEpEeHITETY, He3aJIeXHOC-
Ti, €4HOCTI 1 TepuTOpiaybHil HisicHOCTI YKpainu
B MeXax I MDKHaApOJHO BH3HAHUX KOPZOHIB,
BpaxOBYylO4M TepUTOpiaJbHI BOAY; 3acy[uia op-
raHisaiiro pocificbkoro dezepallielo He3aKOHHUX
TaK 3BaHUX pedepeHAyMIB y perioHax, 10 3Ha-
XOAATBbCA B MeXax MDKHApOJHO BHU3HAHUX KOP-
JOHIB YKpaiHW, Ta cnpoby He3aKOHHOI aHeKcii
JloHenbkoi, 3anopisbkoi, Jlyrancbkol Ta XepcoH-
CbKOI o6J1acTel micsis opranizanii BUIe3ragaHux
pedepeHayMiB; 3ak/IMKala BCi AepiKaBH, MiXKHa-
pOAHI opraHisawii Ta creyianizoBaHi yCTaHOBU
OOH He BHM3HaBaTH 3MiHM pocilicbKoro depeparii-
€10 CTATyCy 3raJlaHuX TepPUTOpil YKpaiHy; 3axa-
Jana Big Pocii HerailHoro Ta 6e33acTepeXHOro
CKaCyBaHHA CBOIX pimeHb Bij 21 sirotoro i 29 Be-
pecHst 2022 p., 110 CTOCYIOThCS CTAaTyCy OKPEMHUX
paiioHiB JloHenbkoi, 3anopi3bkoi, Jlyrancbkoi Ta
XepcoHCbKOI o6JiacTel YKpaiHH, OCKiJIbKHA BOHHU €
NOpYLIeHHAM TepuTOpiaJbHOI LiJIiCHOCTI Ta Cy-
BepeHiTeTy Ykpainu i cynepedaTb CtatyTy OOH,
a TaKOXX HeralHOro, IOBHOI'O Ta 6e33acTepeKHO-
ro BUBEJIeHHS BCixX 36pOHHUX CUJ pocii 3 TepUTo-
pii Ykpainu B Mexax II MDXHApOJHO BU3HAHHX
KOP/IOHIB.

[licna 6araTbox MicAMiB iMiTalil pociicbKo0
deiepaliiero TOTOBHOCTI A0 BiAKpuTOro jianory i
Bi/IBepTOI OpexHi iHIIKMM KpaiHaM Ta Mi>KHapOJHUM

ny.un.org/doc/UNDOC/GEN/N22/312/50/PDF/N2
231250.pdf (maTa 3BepHenHs: 30.01.2023).

5 TeppuTOpHabHas LE€JOCTHOCTb YKpauHBI:
3alUTa MPUHIKIIOB, 3aKpenJeHHbIX B YcraBe Op-
ranusauuu O6beuHeHHbIX Hamuii : Pe3osronus
FeHepanbHOH Accam6ien OOH ES-11/4 ot
12.10.2022 // Opranusaygus O6beIUHEHHBIX
Hanu# : odun,. cait. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N22/630/71/PDF/N2
263071.pdf (maTa 3BepHenHs: 30.01.2023).
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iHcTuTynisyM, 3okpeMa HATO i OBCE, y mixkHapo-
JHOI CIIJIBHOTH MTOBHICTIO 3HUKJIA J0Bipa 0 Kpa-
inu-arpecopa (Green, Henderson, Ruy, 2022). Jlo
TOTO K, CTBOPUBIIM Ge3npeleeHTHI eKOHOMiuHi
MOTPSACIHHA Ha CBITOBHUX €HEPrOPUHKAaX i BUKO-
PHCTOBYIOUU '0JIOZ, HACeJeHHS SIK 30p0l0 30BHi-
IIHBOMOJIITUYHOTO BIVIMBY, pocid Ie 6ijblie
rJ106aJ1i3y€ *KaxJIMBiI HACJAIJKK CBOEI 3arapOHU-
IbKOI BillHM B YKpaiHi. fIk i 3a 4aciB «x0Ji0fHOI
BiliHU», MiAKOHTpPOJIBHI poOCiiicbKi 3aco6u Maco-
Boi iHdopmManii, ypagoBui Ta rpoMazacbki Aisdi
BIAIOTHCA A0 6e3Bi/IMOBiIa/IbHOI PUTOPUKH, Mif-
TPUMYIOUYM 3aCTOCYBaHHSI POCi€lo s/iepHOi 36poi
AK NIPOTU YKpaiHH, TaK 1 IPOTH JepKaB — YJIeHIB
HATO.

Opranizauia IliBHiYHOAT/IaHTUYHOTO [JOrO-
BOpY fK BIMCBKOBO-IIOJITUYHUHN COI03 JiepiKaB
[liBHiYHOI AMepHKH | €BpoONnM 3HAYHOI MipOIO
BiipearyBajia B nepuii Micsli noBHoMaclTabHo-
ro 36poHHOro BTOPrHeHHs pociiicbkoi dpeepariil
B Ykpainy. Jlizupytoui nosunii CIIA B AnbsHci
JloBeJIM 3HAyHy eQdeKTUBHICTb MOOGiti3aliiHux
MDKHApOJHUX 3yCHUJb, 30KpeMa W00 HaJaHHA
BilicbKOBOI flonoMory YkpaiHi. Peaknis HATO Ha
pociiicbKko-yKpaiHCbKY BiliHy, sIKill moBeJsiocsl 6a-
JIAaHCYBaTHU MiX BiliCbKOBOIO MiATPUMKOW YKpai-
HU i YHUKHEHHSIM BiZIKpUTOro 36pOMHOro KOHO-
JIIKTY 3 pociiickkoro ¢ejieparii€ro, 6ysa Oijibli-
MeHLI BUNpaBJaHotol,

[liBHIYHOAT/IAHTUYHUU aJIbIHC PO3MOYaB
aKTHUBHY NiATpUMKY Ykpainu y 2014 p., kosu po-
cig okynyBasia ykpaiHcbkuit Kpum. Tak, 15 kBiT-
Ha 2014 p. nepep noyaTkoM 3acifanusa Pagu €B-
poneiicbkoro Coro3y Ha piBHI MiHiCTpiB 060pOHU
28-Mu nepkaB - wieHiB €EC y Jlrokcembyp3i 'eHe-
panbHuil cekperap HATO 3BUHYBaTUB POCIHChKY
denepaljito y npsAMid NpPUYETHOCTI J0 BUHHK-
HEeHHA 1 MiPKMBJIEHHS CeNapaTHUCTCbKOTO DPyXy
Ha [lon6aci. 30 yepBHs 2014 p. roJIOBHOKOMaH-
AyBad 06’eHaHux 36poiiHux cus HATO B €Bpomi
BU3HAaB, 10 pociiicbkka denepauis He sauie o¢i-
HAHCOBO i MaTepiaJIbHO-TEXHIYHO MiATPUMYE Ce-
NapaTUCTIB, ajle 1 BUKOPUCTOBYE NPOTU YKpaiHU
HallMaHIiB Y TOU 4Yac, KOJU PEryJsipHi pociiicbki
36poIiHi cuy JjonoMaraloTb 60M0BUKaM pa3oM i3
BiCbKOBUM 00J1alHAHHSM IepeTHHATH YKpaiH-
CbKUH KopJioH (BaxHeHko, 2018, c. 62). ¥ cepnHi
2014 p. l'enepanbHuii cekpetap HATO y cBoiit 3a-
sIBi BU3HAB poJib pocii Ha yKpaiHcbkoMy JloH6aci

THacnigku  pociicbKOro  BTOpPrHEHHSI B
Ykpainy nna MixkHapopHoi 6esneku - HATO i He
Tineku  // HATO cat. 07.07.2022. URL:
https://www.nato.int/docu/review/uk/articles/20
22/07/07 /nasldki-rosjs-kogo-vtorgnennya-v-
ukranu-dlya-myonarodno-bezpeki-nato-ne-tl-
ki/index.html (gaTa 3BepHeHHs: 30.01.2023).

K KpalHU-arpecopa Ta KBaJidikyBaB 30poiiHe
BTOPTHEHHS1 pocilicbkol ¢epepanii yepe3 cxif-
HUH POCIACbKO-YKPaiHCbKUU [epKaBHUN KOPJIOH
SIK cepilo3HYy eckaJsalilo 36poitHoi arpecii npoTu
Ykpainu.

3 Mo4aTKy pOCiHChbKO-YKpaiHCBKOTO KOH)JIi-
kTy HATO 3HayHO posmupuia OigTPUMKY, 10
HaZla€ETbCA YKpaiHi B rasaysi po3BUTKY IOTeHLia-
JIy i po36yJ0BU CIPOMOXKHOCTEN MPOTUCTOSHHA Y
BiltHI. [lepkaBu - 4jeHM AJIbAHCY 3acyAuId Ta
3alleBHUJIM B TOMY, L0 HIKOJIM HE BU3HAIOTH He-
3aKOHHY aHekciro KpuMy pocieto, a Takox 1i ge-
crabinisyroui it arpecuBHi aii Ha Cxofi YkpaiHu Ta
B YopHOMOpChKOMY perioHi. ¥ 3B’3KY i3 1fuM 6yJ10
36isbIIeHo BikicbkoBYy mpucyTHicTb HATO y Yop-
HOMy MOpi Ta pO3IIMPEHO BiMCBKOBO-MOPCbKe
CHiBpOOGITHUITBO Mi>K AJIbSIHCOM Ta YKpaiHO02.

19 nucronazga 2016 p. Ha [lapsnaMeHTChKIM
acamb6siei HATO yxpaiHCbKOMYy NHUTaHHIO 6yJ10
NPUCBAYEHO [JONOBiJib, IKy BUI'0JIOCHB BIJIUBO-
BUH GpUTAaHCbKUH MNapsiaMeHTapii Jlopa /lxo-
miiHr. BiH 3ayBakuB, 1o pocilicbka ¢enepaiiis
MPOJOBXKYE ITHOpPYBaTH MianucaHi Heto MiHCBKI
JOMOBJIEHOCTI 1 He IUIaHye BHUBOAUTH CBOI
36poiHi cuin 3 TepuTopii Ykpainu. Ak npukiaz
OyB MPOJIeMOHCTPOBAHUM BiIEOPOJIMK 3 OTJISIIOM
pociiicekoi 36poi, sika 6yJia BUsIBJIEHA Ha YKpaiH-
cbkomy JloHbacis.

Y 3asBi 'enepanbHoro cekperapsst HATO Big,
8 sunmHsA 2022 p. 6yJsio 3a3HAYeHO, 1[0 AJIbSHC
pinry4e 3acy/pKye >KOPCTOKY I HeCIPOBOKOBAHY
3arapGHUIBKY BiMiHY pocii NpoTH He3aexHOo],
MUPHOI Ta AeMOKpPaTU4YHOI YKpaiHy, fiKa € OJIu-
3bKUM NapTHEPOM AJIbSIHCY, a TAKOXX He BU3HAE
TakK 3BaHi Hapo/iHi pecny6JIikH, cTBopeHi Ha Cxo-
Al Ykpainu. flk HATO B uinomy, Tak i okpemi
Jlep>KaBH-4JIeHU NIPOJOBXYIOTh HaZlaBaTU YKpai-
Hi BceGiyHy JomoMory Ha 6e3snpelieleHTHOMY
PiBHI 3 MeTOI0 rapaHTyBaHHA II OCHOBOIIOJIOXHO-
ro nnpasa Ha CaMO0OOpOHY.

Opranizanisa [liBHIYHOAT/IAHTUYHOIO [OTO-
BOpY HEOJHOpa30BO 3BUHYyBauyBaJsla POCIHCbKY
denepariro y po3B’si3aHHi arpecMBHOI BiliHU mpo-
TH YKpaiHu. lleil BilicbKOBUH KOHQJIKT iCTOTHO
niZipuBae MiXXHapoJHy 6e3MeKy i CTabiJbHICTD, a

2 BigHocuHu YkpaiHa - HATO // HATO : caifT.
URL: https://www.nato.int/nato_static_f12014/
assets/pdf/2022/2 /pdf/220214-factsheet NATO-
Ukraine_Relations_-2.pdf (mata 3BepHEHHS:
30.01.2023).

3 HATO npucBATWJIO CbOTOJHI YKpaiHi Lty
nmomnoBiab // Ceorogui : cait. 19.11.2016. URL:
https://politics.segodnya.ua/ua/politics/nato-
posvyatilo-segodnya-ukraine-celyy-doklad-i-
pokazalo-rossiyskoe-oruzhie-na-donbasse-
771679.html (nata 3BepHenns: 30.01.2023).
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TaKOX Ipy00 NOPYILIye NPUHLMIIY i HOPMU MiXHa-
pozHoro npaga. [lepxaBu — wienn HATO 3akivkanu
Pociro HeraiiHO NpUNMHUTH BIKCBKOBI [iii, BUBECTU
BilicbKa 3 yciel TepuTopil YKpaiHu i mo-cnpasx-
HbOMY B3SITUCH 3a AUIJIOMAaTU4HI METOLU ypery-
JIIOBaHHA KOHQJIiKTy. KpiMm Toro, 'eHepanbHUM
cekpetap HATO 3asBuB, 110 AJbSHC MiATPUMYE
YKpaiHCbKUW Hapo/ Ta Ii JIETITUMHUX, JIEMOKPATH-
YHO OGPaHUX MpPe3W/ieHTa, NapJaMeHTy Ta ypsay,
noBHa niaTprMka HATO cyBepeHiTeTy Ykpainu Ta
1l TepUTOpIa/IbHOI LJIICHOCTI B MeKax MDKHApOAHO
BHU3HAHUX KOP/IOHIB Oy/ie He3MiHHOO L.

B acnexTi BiiicbkoBOI NiATPUMKU YKpaiHU
cnip BigzHauuTu posb Opranisauii [liBHiyHOAT-
JIAHTUYHOTO J0TOBOpY y NpOBeJeHHi 3ycTpidei
NpeACTaBHUKIB 0G0POHHUX BiJOMCTB J€pKaB —
4yieHiB AnbsHcy, EBponericbkoro Cor3y, a TaKoX
kpaiH Adpuky, bausskoro Cxony, Ilepcbkoi 3a-
TOKM Ta A3ilicbKo-THX00KeaHCBKOI0 perioHy B
HimMeuunHi Ha BilicbKo-noBiTpsHiIM 6a3i CIIA
«Pamitaiin»2. llloMicayHi 3ycTpivi, mounHaw4yu
3 26 kBiTHa 2022 p., BiAirparoTh poJib epeKTUB-
HOTO I[eperoBOPHOro MaWAaH4YMKa JJi y4acHU-
kiB 3 50-Tu kpaiH cBity (Umland, 2023) 3 meTo10
CUHXpPOHi3alil Ta NPUCKOPEHHS HaJlaHHS BIiWCh-
KOBOI ZJONIOMOT'Y YKpaiHi A1l MIPOTUCTOSHHA po-
CilicbKOMy MNOBHOMACIITaOHOMY BTOPTHEHHIO
(McKee, Attaran, Lindert, 2022), nocriiiHoi Koop-
JUHAaLii CBOIX 3yCW/Ib ¥ I[bOMy HampsiMi Ta o6ro-
BOpEHHA NUTAaHb NiATPUMKU YKpaAIHU B MiCI4BO-
€HHUH mepiof. 3ycTpiui y ¢opmati PamiutaitH
CBil4aTh MPO CTBOPEHHSM OGOPOHHOI MiXKHApO-
JIHOI KoasiLii abo «aHTUPOCIHCBKOI (aHTHUNYTIiH-
cbkoi) Koasilii» Ha KIITaJT «aHTUTIITJIepiBCbKOI
koaJinii» mig yac Jlpyroi cBiToBoi BiliHu. 3a cBO-
€10 ICTOPUYHOK POJUIK0 BOHA NOPIBHIOETHCA 3
TerepaHcbKkolo KoHepeHITiew 1943 p.

3aau1s1 3a6e3medyeHHs CTabi/IbHOI I'J1I06aJbHOI
6e3neKky KoJIeKTMBHa Oe3neka OBHHHA 6a3yBa-
THCS | Ha perioHaJbHUX MiJICUCTEMAX KOJIEKTUB-
HOI Ge3leKHU Ta BpPaXxOBYyBaTH XapaKTep ycix 3a-
rpo3 Ta PU3UKIB y IEBHOMY perioHi, KOHTUHTE€HT
i MOXJIMBOCTI HalliOHAJIbHUX 30POUHHUX CUJI Jlep-
KaB, ix BilicbkoBY iHpacTpykTypy Toio. /o Ta-
KUX perioHajbHUX MiJICUCTEM KOJIEKTUBHOI 6e3-
nekyd ciif BigHectn Opranisanio 3 6e3neku i
cniBpob6iTHUITBA B EBpori. lle Halibisb1a perio-

1 BigHocuHu 3 YkpaiHoto // HATO : cait. URL:
https://www.nato.int/cps/uk/natohq/topics_3775
0.htm (maTa 3BepHeHHs: 30.01.2023).

Z2[Mlopo 3ycTpiui NpeAcTaBHUKIB 0GOPOHHUX
BiloMcTB noHax 40 KpaiH Ha aBia6as3i Pammrraiin y
Himeuuyuni // BoeHHa maprig : caitt. 28.04.2022.
URL: https://mil.biz.ua/blog/ujon0-3ycTpivi-npen-
CTaBHUKIB-000pOHH/ (maTa 3BEpPHEHHS:
30.01.2023).

HaJIbHa MDKHapO/Ha opraHisanid, 10 OMiKy€ETbCA
NUTAHHSIMM Oe3MeKH B ycix il BUMipax - BiliCbKO-
BO-IIOJIITUYHOMY, €KOHOMIKO-JOBKIJIbBHOMY Ta
rymaHiTapHoMy (BoinixoBcekuii, 2020, c. 240).
JisnbHicTb Ykpainu y pamkax OBCE € BaxxIMBUM
YUHHHUKOM, L0 JIOMOBHIOE Ta MOCHUJIIE CTAbi/b-
HicTh i 6e3MeKy B €BpoleiicbkoMy perioHi. 0co6-
JlUBe 3HayeHHs i1 dopMyBaHHA edeKTHBHOL
CUCTEMM EBPOIENCHKOI 6e3MeKH Ma€ aKTUBI3allis
CniJIbHUX 3ycuib YKkpainu Ta OBCE y nuTaHHAX
NpUNUHEeHHs1 36poiHOoi arpecii pocii (Ablazov,
Karpenko, 2020, p. 14).

YHacniiok pociiickkoro 36poiHOro BTOpr-
HeHHA y KpuMm i nmoyaTKy MOro TUM4YacoBOI OKY-
nanii, a TakoX craJjiaxy BikpuToro 36poHHOro
koHOJikTy Ha Cxoai Ykpainu, OBCE Ha miacTasi
3anuTy Bif ypsAay YkpalHU [0 opraHisanii i KoH-
CEHCYCHOro DpilleHHs Bcix 57 jepkaB-uJsieHiB
21 6epe3ns 2014 p. cteopuia CnenjanbHy MOHiI-
TopuHroBy Micito OBCE B Ykpaini (gani - CMM).
[IpoTe micas mupokoMacmITabHOro 36pOHHOrO
BTOpPrHeHHs pocii B Ykpainy 24 sitotoro 2022 p.
MaHzaT CMM OBCE He 6yB MpoJOBXKEHUH Yepes
nosulio pociicekoi  degepauii. 31 6epesHs
2022 p. CnenjasibHa MOHITOPUHIOBA Micisl B YK-
paiHi 6yJ1a npunyuHeHa.

Ha Toit yac CMM B Ykpaini 6ysa Hal6iIb-
moto Miciero B OBCE, mepcoHan skoi HaJliuyBaB
1 261 ocoby (814 mi>kHapoAHUX Ta 447 MiclieBUX
MpaliBHUKIB).

CrenjanbHa MoHiTOpuHrona Micia OBCE B
YkpaiHi 6yJs1la HE036pPOEHO LMUBIJIbHOIWO MiXKHa-
PO/IHOIO Mici€lo, siKa mpalBaja mijiof060B0 HA
BCii TepuTopili YkpaiHu. OCHOBHUMHU 3aBJaHHS-
Mu CMM 6ysin Heynepe/»KeHe i 06’EKTHUBHE CIIO-
CTepeXXeHHsl Ta 3BITYBaHHA PO peaibHy CUTYa-
Lil0 B YKpalHi, a TaKoXK COPUAHHA LiaJory Mix
yciMa CTOpoHaMM BiMCbKOBOTO KOHQJIIKTY3. Yc-
BiZIOMJIIOIOYM POJIb HeyllepeJKeHOTr0 MiXKHapoJ-
HOTO cnocmepiea4a, 3a Becb 4ac CBOEI po6OTH
CrenjiasibHa MoHiTOpUHroBa Micia OBCE B Ykpai-
Hi HeOJHOpa30BO BHUsBJsIA Ha JloH6aci 3pasku
pociiicbkoi BiliCbKOBOI TeXHiKH, sika He Hepe6y-
BaE Ha 030pO€HHi yKpaiHcbkoi apmii, 30kpeMa
3pa3Ku Cy4yacHoOi BilICbKOBOI TEXHiKH, sIKi He Ma-
I0Th aHaJIoTiB y BcboMy cBiTi. KpiM Toro, micis
HEOJIHOpPA30BO CIIOCTepiraja KOJIOHHM KPUTHX
BAaHTOKHUX aBTOMOOWIIB, 110 MEepPeTUHAKTh PO-
CilicbKO-yKpalHCbKUUM KOpPJAOH Yy HiYHUM 4Yac Aa-
JIEKO Bijl HA3eMHUX MYHKTIB MPOMYCKY*.

3 CnenjasibHa MoHiTopuHroBa wicii OBCE B
Ykpaini // OSCE : cait. 01.04.2022. URL: https://
www.osce.org/uk/special-monitoring-mission-to-
ukraine-closed (naTa 3BepHenHs: 30.01.2023).

40OcTtaHHi HOBWMHHU Big CnerjialbHOI MOHITO-
punroBoi Micii OBCE B YkpaiHi Ha ocHOBi iHOD-
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Hamaranus Oprani3aiii 3 6e3neku i criBpo-
6iTHUITBA B €BpOII 00 MUPHOIO BUPIillEHHS
KOHQJIIKTYy B YKpaiHi MoeMo crnocTepiraTtu e
Ha N0YaTKy pOCiiCbKOro BTOPrHEHHS B YKpaiHy.
Tak, 17 kBiTHa 2014 p. y XKeHesi (IlIBeiinapis) 3a
y4acTI0 BULIMX AUIJIOMAaTUYHUX NpefCTaBHUKIB
Ykpainuy, €Bponeiicbkoro Coro3y, CIIA Ta pociii-
cbKoi Qepnepanii Biabysavca YoTUpPUCTOPOHHI
IeperoBOpH 1040 Jeeckaalii 36poHOT0 KOH-
¢uikTy Mixk Pocieto Ta YkpaiHotol. YkpaiHcbka
CTOpPOHA Ha 3ycTpiui BMMaraja Bijg pocificbkoi
desepanil NPpUNUHUTU NiATPUMKY cenapaTUCh-
Koro pyxy Ha Cxofi YkpaiHy, BigknukaTtu 3 JJoH-
facy CBOiX BiHCbKOBMX Ta KypaToOpiB, CKaCyBaTH
pileHHs JepKaBHOI IyMHU pociiicbkoi deaepartii
MO [103BiJ1 HA BUKOPUCTAHHS POCIMChKUX BiMCbK
Ha TepuToOpil YKpaiHH, a TaKkoX NOBEPHYTHU OKY-
noBaHUM yKpaiHcbkui Kpum.

3a mizcymMkaMu YOTUPUCTOPOHHIX Iepero-
BOpIiB CTOPOHU JOMOTJIUCS Y3rOAUTH HU3KY AUI-
JIOMaTU4YHUX JO0MOBJIeHocTed. Pociiickka dene-
palis B3sJla Ha cebe 3060B’sA3aHHA PO336POITH
CBOI BO€EHI30BaHi GpOpMyBaHHS, 1[0 3HAXOAUJIUCS
Ha TepuTopil YKpaiHH, Ta MOBEpPHYTU 3aKOHHUM
BJIaCHMKaM yce 3axOIlJIeHe MaWHO. YKpalHCbKa
CTOPOHA, Y CBOIO 4Yepry, rapaHTyBaja IOBHY aM-
HICTIiIO BCIM yYaCHUKaM MPOTUYPALOBUX NPOTEC-
TiB, 32 BUHSITKOM JIMLIE THX, KOTO GyJie BU3HAHO
BUHHUM y CKOEHHI TSXKKHUX 3/I0YHHIB, Ta TIOBUHHA
OyJ1a MPOJEMOHCTPYBATH MiXKHAPOAHIHN CMiJIbHOTI
MpPO30pUM KOHCTUTYLIMHUK MpoLec y KpaiHi. Yci
Y4YaCHUKH 3yCTpidi pillydye 3acyAuu IPOABU €KC-
TpeMi3My, pacu3My Ta peJiriiHol HeTepnUMOoCTi,
B TOMY 4YMCJi NPOSBU aHTHUCEMITHU3My, Ta 30-
OOB’sI3aJIU CTOPOHU 36pOHHOr0 KOHQJIIKTY y CBOI
JifIX yTpUMATUCA BiJi HACUJIbCTBA, 3a/IIKyBaHHA
a60 NMpPOBOKALIMHUX AiH.

3a4/1 crocTepe)XeHHA 3a NpOLeCOM BHUKO-
HaHHS CTOPOHAMM B35ITHUX Ha cebe MiXKHapOAHUX
3000B’s13aHb YYaCHUKaMU NeperoBopiB 6yJio mif-
TPUMAHO iiel0 CTBOPeHHS BUlle3raZaHoi Creni-

Malii, 1o Hazia craHoM Ha 8 ceprus 2018 po-
Ky, 19.30 // OSCE : ca#it. 09.08.2018. URL: https://
www.osce.org/uk/special-monitoring-mission-to-
ukraine/390191 (mata 3BepHenHs: 30.01.2023);
OcraHHi HOBUHMU Bix CreniajJbHOI MOHITOPUHIOBOI
Mmicii OBCE B Ykpaini Ha ocHoBi iHpopMmamii, 110
HaJilnuia craHoM Ha 11 xoBTHsa 2018 poky, 19.30 //
OSCE : caitt. 12.10.2018. URL: https://www.osce.
org/uk/special-monitoring-mission-to-
ukraine/399665 (nata 3BepHenHs: 30.01.2023).

1[leperoBopu B Kenei // DW CauT.
17.04.2014. URL: https://www.dw.com/uk/
IEPEroBOPU-B-KEHEBI-CTOPOHHU-LOMOBUJIMCA-TIPO-
KPOKH-Bpery/aloBaHHsA-cUTYyalii/a-17576607 (aaTa
3BepHeHH:: 30.01.2023).

anbHOi MoHiTOpuHrosoi Micii OBCE B YkpaiHi y
CKJaAi MiKHApOJHUX crocTepiradyiB 3 57-mMu
JeprKaB-4JIeHiB, 30KpeMa NpeJCTaBHUKIB pOCiU-
cbkoi dpesepattii.

[Tocusiarouuch Ha YMCJIEHHI 3BiTH PO MacoBi
NOpYILIeHHs NpaB i cBO60, JIIOAUHH, TOPTYPHU Ta
»)KOPCTOKe NOBOJKEHHS, BPaxOBYIOYM IOBiZOM-
JleHHs1 npo pi3Hi ¢opMuU ceKcyasbHOr0 HACHUJIbC-
TBa, a TAKOXX HACUJIBbHULbKI 3HUKHEHHS LMBIJIb-
HUX 0Ci6 y XoAi pocificbKO-yKpaiHChbKOI BilHHY,
OpraHizauiss 3 6e3leKd Ta CHiBpOGITHULITBA B
€Bponi HEOJHOPA30BO 3asABJIAJA NP0 3aCy KEH-
Hsl arpecuBHOi ImMpokoMaciTabHoi BiiHM Pocil
npoTH YKpaiHu i Hajasli 3aK/IUKae pocikcbKy de-
Jepallito NpUNUHUTHU BiKCbKOBI Ail, BUBECTH BJa-
CHi 36poiHi cuiu 3 TepuTopii Ykpainu i posmno-
YaTu JUIVIOMAaTUYHUK Ipouec 3 yperyJrBaHHA
KOHQJIIKTY.

3aBepluy4M Hallle AOC/Ii>KEHHS, Heobxia-
HO 3ayBaXKUTH, 110 POCiiCbKO-yKpaiHChbKa BiliHa
CTaBUThb MiJ, 3arpo3y iCHYBaHHS MIXXHAapOJHOTO
npaBonops/Ky, mo chopmyBaBca micasa Jlpyroi
cBiToBOI BiiiHU. [lepeMora YkpaiHu y w1iil BiliHi
O3HayaTuMe To0c/aabjJeHHsl BIUIMBY POCiHCBKOI
denepanii Ha 3Hauy1li CBITOBI MpoLiecH, a TAKOXK
3HMKHEHHSI Ha €BPOINENChbKOMY NMpPOCTOpi 3acTa-
piJiol MOBOEHHOI CUCTEMU KOJIEKTUBHOI GE3MeKH.
Bxxe 3apa3 3po3ymMijio, 10 Ykpaina nepe6yBae B
emnineHTpi GopMyBaHHS HOBOI CUCTEMH KOJIEK-
TUBHOI 6e3neku (IBaHuIbKa, 2022, ¢. 131).

LuBisi3oBaHUM CBIT yce Gijiblie MOYUHAE yC-
BijoMJIIOBaTH, 1[0 BiliHa B YKpaiHi BUWILIA 3a
MeXi JIOKaJbHOro 36poiHoro KoHduikry. Hawma
Jlep>KaBa BXe PO3IJSAJA€ETbC K BaXKIMBUH
CTpaTeriyHui napTHep 4d COIO3HHUK, TOMY YKpa-
iHi HEBNMHHO HAJ|AIOTb pi3He BilicbKOBe 036po-
€HHs, piHAHCOBY i rymMaHiTapHy HiTPUMKY TO-
mo. Buxizg pocilicbko-yKpaiHCbKOI BilTHU 3a Mexi
JIOKaJIbHOI B6AYa€ThCS, 30KpeMa, B TOMY, L0 PO-
cificbka dezepalis moyasa MorpoXKyBaTH 3acTo-
CyBaHHAM CBOrO fiZilepHOro apceHasy. Li Henpu-
MyCTUMI MOTPO3U CTaJM Lle OJHUM IHJUKATOPOM
TOro, 110 pO3MOYyaBcs Mpouec PyWHYBaHHA 3a-
CTapiJiol CHCTEMH KOJIEKTHBHOI Ge3MeKH.

Lli1koM 3p03yMiJIO, 1110 NUTAHHA A/epHO] 3a-
IPO3M 3a/IMIIAETBCA YU HE IOJIOBHUM CTPUMYIO-
YUM YUHHUKOM [iJI1 JUBIJII30BAHOTO CBIiTYy L0L0
6i/bLI aKTUBHUX Jifl Y NIPOTUCTOSIHHI 3 poCiich-
Koo Qeneparier. HapiTh micass npudHATTS A4
YkpaiHu 3akoHy npo JieH-J1i3 (oJIiTHKA, 3TiAHO
3 gkoro CIIA nocrayaroTb CBOIM COIO3HHMKaM
f6oenpunacy, TeXHiKy, NPOAYKTH, CTpaTeriuHy
CUPOBHHY, BPaxOBYIOUU HAaQTONPOAYKTH Ta Ma-
TepiasibHi 3aco6u) UUBLII30BaHUM CBIT Bce e
OCTepiraeTbCsl BUKOTO HA/IaHHS YKpaiHi Heob-
XiJHOTO HACTymaJIbHOTO 030POEHHS, OCKIJIBKH Iie
MOXe MiJIITOBXHYTH POCit0 [j0 IPSAMOTO AAEPHOTO
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npotuctosiiHsa 3 HATO. OgHak cBiTOBa chijibHOTa
BCe Oisiblile po3yMi€, KOJIM HAEeTbCs PO 3acToCy-
BaHHs Oy/b-AKOI si/lepHoi 36poi, To Taka 3arposa
BUXOJUTh HA 30BCiM iHIIMI piBeHb NPOTHUCTOSIH-
HSl Y CBiTi, HaBiTh HE3BAXKAlYHW Ha Te, L0 BillHa
HaJaii HiIGUTO 3a/IMIIAETHCSI Ha TepuTopii Ykpa-
iHu. [IpUNUHeHHs AepHOr0 IIAHTAXY YU MOXK-
JIUBICTh Tepexo/ly KOHQJIIKTY 0 MUPHOTO BHDi-
IIeHHA MOMJIMBI JiMlle 3a yMOBHU $J€pHOrO
CTPUMYBaHHA pOCii, a caMe pillly4YUxX yrepeKy-
I0YMX Aifl Ik HalaBTOPUTETHIIMX 6e3MeKOBUI
opranizaniii (OOH, HATO, OBCE), Tak i okpeMux
JlepKaB — y4YacHHULb CUCTEMH KOJEKTHUBHOI 6e3-
neku (Hacamnepes CIIIA, Beauko6puTanii, Hime-
yuuHY, PpaHuii). ToMy MOXJIMUBICTH 3yNMUHUTH
BiliHy B YkpaiHi i BUliTH Ha PpopMyBaHHS HOBOI
CUCTEMH KOJIEKTMBHOI 6e3NeKHd B6AYAETHCS JIU-
1ie nicJjisi NOBHOI BiliCbKOBOI NOPa3KH i KamiTyJs-
il pociiicekoi dpeneparii.

Xin pociiicbko-yKpaiHCbKOl BiliHU 3aCBiAUUB,
1[0 TapaHTi€0 6e3MeKu y 3pyHHOBAaHOMY MiKHa-
POAHOMY IPABONOPSIAKY MOXKYTb OYTH JIUILE Ha-
1[ioHaJIbHi 30pOMHI cW/M 1 MDKHApOAHI CTPYKTY-
pPU KOJIEKTUBHOI 0e3neKd sK rJobasbHi, Tak i
perioHa/bHi, 4Ki 3JaTHI BUKOHYBATU CBOIO I'0JIO-
BHY pOJIb Y MiATPUMaHHI Mi>KHapOJAHOT0 MUpPY Ta
Oe3MeKu.

BHUCHOBKHM. [liscymoByo4Yu BUKJIAJIeHE, 3a-
3HAYMUMO, L0 IiJ] CUCTEMOIO KOJIEKTUBHOI 6e31eKu
pPO3yMI€TbCA CTaH MIKHApPOJAHUX BIJHOCHUH, LIO
BUKJIIOYA€E MOPYLIEHHs 3arajbHOr0 MHUpPY abo
CTBOpEHHS 3arpo3u Gesmneli Aep:kaB i HApoJiB y
6yab-AKii ¢opMi, NpoTUAia akTaM arpecii, peaJi-
30BaHUM CHUJIBHUMU 3yCWISIMU JlepKaB-ydac-
HUIIb Ha IJI06a/IbHOMY Y1 perioHaJbHOMY PiBHSIX.

[JioGanbHa cucTeMa KOJIEKTHUBHOI Oe3NeKu
peani3yeTbcsi 4epe3 JAisayabHicTh Opranisanii
06’egHanux Hauiit 3 migTpyMaHHsA Mi>KHapo/{HO-
ro Mupy i 6e3neku. OfHaK 15 YHiBepcaJbHa MiX-
HapoJHa OpraHisauisd BXe He OJWH pIK CTaE
06’eKTOM CBiTOBOI KpUTHUKU. B yMoBax umuciieH-
HUX KOHQJIIKTIB, y TOMY 4YHCJIi 36poiHOI arpecii
pociiicekoi peneparnil npotu Ykpainu, 3pocrato-
Yol MOJIITUYHOI HAIpPyrd, KOPOHABipyCHOI IaH-
JeMmil Ta r;106a/1bHOI eKOHOMIYHOI KPU3H, TOJIOAY
i 6imHOCTI 3’ABJISIEThCS AeAali Gijiblle 3aMTaHb
mo/10 epeKTUBHOCTI AiIBHOCTI IK OKpEMUX Op-
raHiB (Hacamnepep Pagu Be3neku sik roJI0BHOrO

oprany OOH, mo BiamoBijae 3a miATpUMaHHA
MHUpY Ta 6e3NeKH y BiHOCHHAX MiX Jiep>kaBaMHU-
YyJileHaMH), TaK i opradiszauii B iisiomy. BogHouac
3BOAUTH HaHiBelb posib OOH He MoXHa, amxe
pesouitoliii, AuCcKycii Ta JAeksapariii, IpUHAHATI B
MeXax Lii€l oprasizanii, € BAXXJIMBUMHU JJI BLOC-
KOHaJIeHHS CUCTEMM KOJIEKTUBHOI 6e3leKkd Ta
MIDDKHapOJHOTO MeXaHi3My NpUTATHEHHA 10 Bif-
NOBIJAJIBHOCTI Aiep:KaBHU-arpecopa.

HuHiuiHi riio6aibpHi Ta perioHasbHi 6e3meKoBi
Mporecy i TeHAeHIil CIpaBJsoTh Ge3rocepeaHiin
BI/IUB 1 Ha Opranisayito I[liBHIYHOATJIAHTUYHOTO
JIOTOBOPY, fKa 3aJMIIAETbCA HaWBIUIMBOBILIONO
BilICbKOBO-MOJIITUYHOI CTPYKTYPOI B €EBpOATJIa-
HTUYHOMY cepeloBUIli OGe3neku. B ymoBax
36poiHoi arpecii pocilicbkoi ¢enepanii npotu
Ykpainu cniBpo6iTHULTBO YKpainu 3 HATO mae
BaXKJIMBE 3HAYEHHS [Jis 3ab6e3neYeHHs HaljioHa-
JIbHOI 6e3neKd. AJIbSIHC SIK Hall CTpaTeriuyHui
napTHep pillyde 3acyIKy€e pO3B’si3aHHS KOPCTO-
KOiI Ta HiYMM He CIIPOBOKOBAaHOI arpecUBHOI BiiHU
pocii npotu Ykpainu. HATO Ta fgep:xaBU-41eHU
MPOJOBXKYIOTb HaZlaBaTHU YKpaiHi 3HayHy HiATpU-
MKy, ZlolIoMarayu BiZICTOIOBATH CBil Jiep>KaBHUU
CyBEpEHITeT i TepuUTOpialbHy LiIiCHICTb. AKI0 Ha
NOYaTKy MOBHOMACLITaGHOIO BTOPrHEeHHs 3aXifHi
NapTHEPHU He TaK OX04ue HaJaBa/iM YKpaiHi BiChb-
KOBY JIOIIOMOTY, TO CbOTOJHI YKpalHCbKa apmis
B2Ke IJIAHOMIPHO NepexofuTh Ha cTaHaapTH IliB-
HIYHOATJIAaHTUYHOTO aJIbAHCY.

Baxk/iuBy poJib y N06GY/I0Bi apXiTeKTypH €B-
pOneNcbKOi CUCTEMH KOJIEKTHBHOI 6e3leKU Io-
psa 3 Opranizanieto 06’eqHanux Haniit i [TiBHiy-
HOATJIaHTUYHUM aJIbSHCOM Biziirpae Opranisaris
3 6e3MnekH i cniBpo6iTHUIITBA B EBpomi. 3 moyaT-
Ky HIMPOKOMAacIITabHOTrO 36pOWHOr0 BTOpPTHEH-
Hs pocificbkoi ¢penepariil B Ykpainy OBCE pimyde
3acyZuja poCiMCbKy BIMCbKOBY arpecito i BU3Ha-
Jia Ail AepaBU-4JleHa TaKUMH, 110 MigLaroTh ce-
pHO3HIN 3arposi KUTTS MUJIbHOHIB JitoJel i €
rpy6MM MOpPYLIEHHSIM MiXXHAapOJHOro MpaBa Ta
B3STHUX POCi€I0 MiKHApOJAHUX 3000B’s3aHb. He-
3Ba)Kal0YW Ha 3HAYHUH CIIPOTHUB pPOCiHChKOI de-
Aepauii, ykpaiHcbkill generanii B OBCE Bhanocs
IPUBEPHYTH yBary MDKHApOAHOI CHIJIBHOTU [0
BU3HAHHS YMCAeHHUX (aKTiB MoOpyLIeHHS poci-
€10 OCHOBOIIOJIOXKHUX NPUHLMIIB Ta MDKHApOJ-
HUX 3000B’s13aHb y MeXax Lji€l opraHisauii.

CITMCOK BIBJIIOTPA®IYHUX IIOCUJIAHD

1. BaxHenko C. B. BusHanHs ['eHepanbHoto Acambiieero OOH Kpumy Ta CeBacTomoJisi HEBiA' EMHUMU
yacTuHaMH // CTaH JOTPUMaHHA NpPaB JIIOAUHU B YMOBAX Cy4acHOCTI: TeOpeTUYHI Ta NPAaKTHUYHi aclleKTH :
Marepiaiu Hayk. KoH}. (M. KuiB, 22 6epe3. 2018 p.) / MBC Ykpainu, Han,. akaa. BHyTp. cpaB. Kuis, 2018.

C. 59-64.

2. BorinixoBcekuit A. B. MixxHapo/iHe nipaBo : mipy4HuK. Xapkis : XHYBC, 2020. 544 c.
3. [po3noBa 0. KosiekTuBHa 6Ge3lneka fIK iHCTUTYT npaBa MikHapoaHoi 6e3neku. Jurnalul Juridic

National: Teorie si Practicd. 2017. Ne 24 (2). C. 207-210.

142



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

4. Ieanunpka 0. I1. [Ipo6siemMu ¥ msxu TpaHcoopmanii OOH y KOHTEKCTi pociiicbKo-yKpaiHCbKOI Biii-
HU. [TonimuyHe xcummsi. 2022. Ne 3. C. 120-132. DOI: https://doi.org/10.31558/2519-2949.2022.3.15.

5. Kapnienko O. B. 3a6e3ne4yeHHsi Hal[ioHaJIbHOI 6e3MeKU B KOHTEKCTi y4acTi YKpaiHu B JislJIBHOCTI
MibKHapoAHUX opraHizauiit. [Tosimuune scumms. 2020. Ne 2. C. 118-124. DOI: https://doi.org/10.31558/
2519-2949.2020.2.16.

6. [lepenenuugs I, Bputos /. Posib HATO B yperysitoBaHHi MiXKHApOJAHUX KOHQJIKTIB ¥ Cy4acHUX YMO-
Bax. BicHuk Kuiecbkozo HayioHa1bHO20 yHigepcumemy imeHi Tapaca llleguenka. 2022. Ne 1 (55). C. 16-19.

7. Ablazov I, Karpenko O. Role of international organizations in providing national security to
individual states: Ukraine’s perspective. Evropsky Politicky a Prdvni Diskurz. 2020. Vol. 7, Iss. 4. Pp. 10-15. DOI:
https://doi.org/10.46340/eppd.2020.7.4.2.

8. Cavandoli S., Wilson G. Distorting Fundamental Norms of International Law to Resurrect the Soviet
Union: The International Law Context of Russia’s Invasion of Ukraine. Netherlands International Law Review.
2022.Vol. 69. Pp. 383-410. DOI: https://doi.org/10.1007 /s40802-022-00219-9.

9. Gill T. D. The Jus ad Bellum and Russia’s “Special Military Operation” in Ukraine. Journal of
International Peacekeeping. 2022. No. 25. Pp. 121-127. DOI: https://doi.org/10.1163/18754112-25020002.

10. Green ]., Henderson C., Ruy T. Russia’s attack on Ukraine and the jus ad bellum. Journal on The Use of
Force and International Law. 2022. Vol. 9, No. 1. Pp. 4-30. DOI: https://doi.org/10.1080/20531702.
2022.2056803.

11. Haque A. A. Symposium on Ukraine and The International Order an Unlawful War. American Journal
of International Law. 2022.Vol. 116. Pp. 155-159. DOI: https://doi.org/10.1017 /aju.2022.23.

12. McKee M., Attaran A, Lindert ]. How can the international community respond to evidence of
genocide in Ukraine? The Lancet Regional Health - Europe. 2022. Vol. 17. DOI: https://doi.org/10.1016/
jlanepe.2022.100404.

13. Sunday E. N. Collective security and the twin principles of the responsibility to protect & the duty to
prevent. a case study of the Yugoslav & Somali crises. Journal of International Affairs and Global Strategy.
2019.Vol. 1 (1). Pp. 55-78.

14. Szpak A, Modrzynska J., Gawtowski R., Modrzynski P., Dahl M. Reaction to the Russian aggression
against Ukraine: cities as international standards’ supporters. Journal of Contemporary European Studies.
2022.Vol. 3. DOL: https://doi.org/10.1080/14782804.2022.2126445.

15. Umland A. How the West Can Help Ukraine: Three Strategies for Achieving a Ukrainian Victory and
Rebirth. SCEEUS. 2023. No. 1. URL: https://sceeus.se/en/publications/how-the-west-can-help-ukraine-
three-strategies-for-achieving-a-ukrainian-victory-and-rebirth/ (1aTa 3Bepuensns: 30.01.2023).

Haditiwaa do pedakyii: 02.02.2023
[puiinsama do ony6aikyeanHs: 23.02.2023

REFERENCES

1. Ablazov, I, Karpenko, O. (2020). Role of international organizations in providing national security to
individual states: Ukraine’s perspective. Evropsky Politicky a Prdvni Diskurz, 7(4), 10-15. https://
doi.org/10.46340/eppd.2020.7.4.2.

2. Cavandoli, S., & Wilson, G. (2022). Distorting Fundamental Norms of International Law to Resurrect
the Soviet Union: The International Law Context of Russia’s Invasion of Ukraine. Netherlands International
Law Review, 69, 383-410. https://doi.org/10.1007/s40802-022-00219-9.

3. Drozdova, Yu. (2017). Collective security as an institution of international security law. jurnalul
Juridic National: Teorie si Practicd, 24(2), 207-210.

4. Gill, T. D. (2022). The Jus ad Bellum and Russia’s “Special Military Operation” in Ukraine. Journal of
International Peacekeeping, 25, 121-127. https://doi.org/10.1163/18754112-25020002.

5. Green, ]., Henderson, C,, & Ruy, T. (2022). Russia’s attack on Ukraine and the jus ad bellum. Journal on
The Use of Force and International Law, 9(1), 4-30. https://doi.org/10.1080/20531702.2022.2056803.

6. Haque, A. A. (2022). Symposium on Ukraine and The International Order an Unlawful War. American
Journal of International Law, 116, 155-159. https://doi.org/10.1017 /aju.2022.23.

7. Ivanytska, O. P. (2022). Problems and ways of transformation of the UN in the context of the Russian-
Ukrainian war. Political Life, 3, 120-132. https://doi.org/10.31558/2519-2949.2022.3.15

8. Karpenko, 0. V. (2020). Ensuring national security in the context of Ukraine’s participation in the
activities of international organizations. Political Life, 2, 118-124. https://doi.org/10.31558/2519-
2949.2020.2.16.

9. McKee, M., Attaran, A.,, & Lindert, J. (2022). How can the international community respond to evidence of
genocide in Ukraine? The Lancet Regional Health - Europe, 17. https://doi.org/10.1016/j.lanepe.2022.100404.

10. Perepelytsia, H., & Brytov, D. (2022). NATO'’s role in settlement of international conflicts. Bulletin of
Taras Shevchenko Kyiv National University, 1(55), 16-19.

143


https://brill.com/view/journals/joup/joup-overview.xml
https://brill.com/view/journals/joup/joup-overview.xml

ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

11. Sunday, E. N. (2019). Collective security and the twin principles of the responsibility to protect &
the duty to prevent. a case study of the Yugoslav & Somali crises. Journal of International Affairs and Global
Strategy, 1(1), 55-78.

12. Szpak, A, Modrzynska, ., Gawtowski, R., Modrzynski, P., & Dahl, M. (2022). Reaction to the Russian
aggression against Ukraine: cities as international standards’ supporters. Journal of Contemporary European
Studies, 3. https://doi.org/10.1080/14782804.2022.2126445.

13. Umland, A. (2023). How the West Can Help Ukraine: Three Strategies for Achieving a Ukrainian
Victory and Rebirth. SCEEUS, 1. https://sceeus.se/en/publications/how-the-west-can-help-ukraine-three-
strategies-for-achieving-a-ukrainian-victory-and-rebirth/.

14. Vakhnenko, S. V. (2018, March 22). Recognition by the UN General Assembly of Crimea and Sevastopol
as integral parts [Conference presentation abstract]. International Scientific and Practical Conference “The
State of Observance of Human Rights in Modern Conditions: Theoretical and Practical Aspects”, Kyiv,
Ukraine.

15. Voitsikhovkyi, A. V. (2020). International law. Kharkiv National University of Internal Affairs.

Received the editorial office: 2 February 2023
Accepted for publication: 23 February 2023

AH/IPEM BACUJIbEBUY BOMIIUXOBCKHUH,
KaHdudam rpudu4eckux Hayk, doyeHm,

Xapwvkoeckuil HAYUOHAIbHBLU YyHUBEpCUmem eHympeHHUXx deJ,
Kagedpa KOHCMUMYYUOHHO20 U MeXcAYyHapoOHO20 Npasa;
ORCID: https://orcid.org/0000-0001-5629-8852,

e-mail: voitsihovsky@gmail.com;

AJIEKCAH/IP CEPTEEBUY BAKYMOB,

dokmop ropuduueckux HayK, doyeHm,

Xapvkosckuli HQUUOHA/IbHbIU YyHUBEpCUMem 8HyMpeHHUX 0edl,
Kagedpa KOHCMUMYYUOHHO20 U MeHCIYHAPOOHO20 Npasa;
ORCID: https://orcid.org/0000-0002-4003-1974,

e-mail: 1const.law@gmail.com

BOOPY>KEHHAS ATPECCUA POCCUMCKOM ®EJEPALIUU ITIPOTUB YKPAUHBI
KAK YTPO3A CUCTEME KOJIJIEKTUBHOH BE30NACHOCTH

PackpbIThI [VIaBHble MHCTUTYLIMOHAJIbHbIE IPOGIEMbI CUCTEMBI KOJIEKTHUBHON 6€30[aCHOCTH
B YCJIOBHSIX BOOPY>KEHHOH arpeccuu poccuiickoit ¢esiepaliiy NpoTUB YKpauHsbl. OnpesesieHO
IPUOPUTETHOE 3HaYeHHe BOIpoca obecrneyeHUs KOJLJIEKTUBHONW 6€30acHOCTH BBUJLY arpec-
CUBHOM BHEIIIHEeH MOJUTUKHU poccuu. CHUcTeMa KOJIJIEKTUBHOM 6€30MacHOCTH pacCMaTpUBaEeT-
sl KaK IJIaBHbIA KpUTEPUH CYIeCTBOBAHUS U PA3BUTHSA APYKECKUX OTHOLIEHUH MEXY rocy-
JapcTBaMU M MOAJEPXKAHUs MEXAYHAapOJHOTO IpaBolopsifka. B cBfA3M C BbIPaGOTKOM
HOBEHIIMX MOAX0J0B Y HaNpaBJeHUH Pa3BUTHUS CTPATETHHA MEXAYHAPOJAHBIX OpraHU3aLui,
COCTABJIAIOIMX CUCTEMY KOJIJIEKTHBHOM 6€30IIaCHOCTH, JaeTcsl aHa/lIu3 JeATenbHocTH Opra-
Husauuu 06bearHeHHbIX Hanuii, Opranusanuu CeBepoaT/laHTHYeCKOro JoroBopa v OpraHu-
3alMy N0 6e30MaCHOCTH M COTPYAHHYECTBY B EBpore Kak peakuuu MexAyHAapOJHOIO CO06-
1lecTBa Ha BOOPY)KeHHOe BTOp»KeHHe poccuiickoil desepaninu B YKpanHy. ApTyMeHTUPOBAaHO
npejJiaraeTcs NepeocMbICAUTb apajurMy obecrnedeHust KoJlJIeKTUBHOM 6e3omnacHocTU. 060-
3HaueHa poJib YKpPAHHbI B IOCTPOEHUH HOBOH CUCTEMBI KOJIJIEKTUBHON 6€30MaCHOCTH.

Karueswle cnosa: konnekmusgHas 6esonacHocms, O0OH, HATO, OBCE, medxcdyHapodHblil npago-
nopsidok, azpeccusi.
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ARMED AGGRESSION OF THE RUSSIAN FEDERATION AGAINST UKRAINE AS A
THREAT TO THE COLLECTIVE SECURITY SYSTEM

The Russian Federation’s unprovoked and unjustified war against Ukraine has changed the en-
tire security environment, which will have long-term threatening consequences for the entire
collective security system. The issue of forming an effective system of collective security is rel-
evant not only for the international community, which is explained by its absolute importance
in maintaining international law and order, but also for Ukraine in order to restore its state
sovereignty and territorial integrity in countering Russian armed aggression. The purpose of
the article is to clarify the essence of the collective security system, to analyze the activities of
the most influential international security organizations (UN, NATO and OSCE) since the out-
break of the Russian-Ukrainian war and to assess their ability to end this war, to formulate
problematic issues regarding the functioning of the existing collective security system, and to
argue for the need to build a new collective security system with a definition of Ukraine's role
and place in it.

The conclusion of the study is that the modern system of collective security should be under-
stood as a state of international relations that excludes violation of the general peace, threats to
the security of states and peoples, and counteraction to acts of aggression, implemented by
joint efforts of participating states at the global or regional levels.

The collective security system is usually implemented through the activities of the UN, NATO
and the OSCE in maintaining international law and order. However, in the context of numerous
conflicts, including the Russian-Ukrainian war, there are more and more complaints about the
activities of the UN, in particular the UN Security Council as the main body responsible for
maintaining international peace and security. At the same time, the role of the UN should not
be minimized, as the documents adopted by it are important for improving the collective secu-
rity system and the international mechanism for bringing the aggressor state to justice. Despite
the significant resistance of the Russian Federation, the UN, NATO and the OSCE strongly con-
demn Russia’s aggressive war against Ukraine and continue to provide our country with com-
prehensive support.

Key words: collective security, UN, NATO, OSCE, international legal order, aggression.
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KPUMIHOJIOTTYHA THIIOJIOIIA 3/1I0YNHIIB-PAAUKAJIIB
CEPE/ 3ACYI’KEHUX A0 INIO35ABJIEHHA BOJII

CTaTTIO NMPUCBAYEHO JOCJIPKEHHIO 0COOU 3JIOUUHIIIB-PaJIUKAJIIB cepeJl 3aCy/PKEHUX [I0 103~
6aBJIeHHS BOJIi 3 BUKOPUCTAaHHSAM METO/Y THUIOJIOTil. 3alIPOIIOHOBAHO CiM aBTOPCHKUX THUIIO-
JIOTIYHUX KpUTePIiB: 3a XapaKTepoM, CIIPSIMOBaHICTIO KpUMiHa/IbHO-paJiMKaAbHUX Ail, KOHTe-
KCTyaJIbHUM eJIeMeHTOM OCOOGHCTiCHOI pajuKaJjisallii, [JKepejoM paJUKaJbHOI YCTaHOBKH,
0COOJIMBOCTAMM NPEAUKATHOrO CTaHy paJiMKaja, eK3UCTEeHLIMHUM 3MiCTOM KpHUMiHa/lbHO-
paZvKaJbHOI NOBEAIHKH, JOMIHYIOUOK COLia/IbHO-POJIBOBOK 03HaKow. Ha ix migcraBi Bugi-
JIEHO ¥ 0XapaKTepu30BaHO 22 KPUMiHOJIOTIUHI TUMH (BPaXxOBYIOYM MiJTUIH) KPUMiHAJIBHUX
paZiuKaniB cepes 3acy/XKeHUX. BU3HaueHO MOXK/IMBOCTI BUKOpUCTaHHS L€l iHdopMauii y che-
pi po60TH Ccy>k60BUX 0Ci6 CEKTOPIB KapaHTHUHY, AIarHOCTHUKU Ta PO3MO/ily BUIPABHUX KO-
JIOHIH, iHCIIeKTOPIB BifZi/1iB COLliaJIbHO-IICUXO0JIOTIYHOI pO6OTH, ONlepaTUBHUX NPAL[iBHUKIB.

Kawuosi caosa: kpuminaavHull padukaaizm, no3basieHHs1 8011, yCMAHOBU 8UKOHAHHS NOKA-
paMy, ocobucmicms padukaaa, munoaozis.

OpuziHaabHa cmammsi

BCTYII. KpumiHanbHU# paZiMkasi3M B ycTa-
HOBaX BHUKOHAHHSA IOKapaHb - KOMIJIEKCHUN
KpuMiHoJioriuHUM deHOMeH, IKUM BUSABISE cebe
B arpecUBHO-HACUJIbHUIBKUX NPAKTUKaX, CNpd-
MOBaHHUX Ha 3MiHy CUCTeM coLia/bHOI AisJIbHOC-
Ti, 1[0 KOHCTPYIOIOTHCSA ¥ 3B’I3KY Ta B KOHTEKCTI
BiJI0YBaHHS NOKapaHHS y BUTJIAAI 10306aBJeHHSA
BoJsii. Taka MOro OIO3UIIHHICTP BUXOAUTH i3 3a-
raJIbHOr0 PO3yMiHHA NPUPOAU PaAUKaJIi3My SK
TaKOro, 1[0 BUSABJAETHCS, 9K ClIpaBeJJINBO CTBe-
pmxyoTh P. Kpocc ta [l. CHoy (2012), y noTsrax
Jl0 KapAWHAJIbHOTO IepeBJIalITyBaHHSA KJIIOYO-
BUX (QaKTOPIiB YNpaBJiHHSA CUCTEMaMM COLiaJb-
HOI Jisi/IbHOCTI. | OCKiJIbKY KpUMiHAJIbHUN paju-
KaJli3M € He CTiJIbKU 0COOJIMBUIN 3 KPUMiHa/IbHO-
MPaBOBOI TOYKU 30pYy BU/J| 3JIOYMHY, CKIJIbKH BJIa-
CTUBICTb, CY6'€KTUBHHUH 3MICT MNpPOTHIPaBHOI
NOBEJIHKH, OCTIJIBKU X BU3HA4YaJIbHOI'O 3HAYeH-
Hs IJ11 pO3TOPTAaHHSA CUCTEM NPOTH/Iil Ta 3ano6i-
raHHs MposiBaM Liboro ¢peHoMeHa B YCTaHOBaX
BUKOHAHHS NOKapaHb HabyBa€ 3HaHHS NPO 0OCO-
OUCTICHI XapaKTEPUCTUKHU pajuKasiB. O4HUMHU 3
edeKTHBHUX CNOCOGIB BUBYEHHS TaKHUX OCiO €
3aCTOCyBaHHA MeTOYy KPUMIiHOJIOTIYHOI TUIIOJIO-
rii Ta fudepeHIiioBaHKM onuC i MOsCHEHHS Bij-
MOBiJHHX O3HaK.

[IpuHarigHo 3ayBakMMO, 1110 0COBUCTICTD 3a-
Cy/PKEHOr0 KpHMIHAJILHOTO IPaBONOPYLIHHUKA
HeOJHOPA30BO CTaBajla IMpeAMeTOM JOCJIiKeHb
€. 10. bapauia, 1. I'. Boratuprosa, A. 1. boratupbosa,
B. B. BacuneBuua, B. B. l'osiny, B. K. I'puniyka,
0. L. TypoBa, T. A. JlenucoBoi, O. M. /[hxyxu,
B. M. /lpbomiHa, A. II. 3akantoka, O. I'. KanbMmaHa,

© [Janunbuenko II. 10., 2023

L. I. Kapnerg, O. I'. Kosi6a, O. M. Kocrenka, O. M. JIut-
Baka, 0. M. JlutBuHOBa, 0. B. OpJioBa, A. X. Ctena-
HI0K3, B. M. Tpy6HuKoBa, O. 10. lllocTko, 1. C. fko-
Bellb Ta iH. BaroMe 3Ha4yeHHA B LIbOMY aCIeKTi
Mae MoHorpadiuHe focaigxenHs H. I. MacioBoi
(2020) «ITpoTuais KpuMiHaJIBHOMY paJUKaIi3My
B YKpaiHi». OfHaK HasiBHI HaNpall0BaHHs, IOpy4
3l CBOEI TEOPETUYHOM Ta NPHUK/IALHOI0 3HAYY-
IiCTI0, MAIOTh GiJIBIIOK MipOK 3araibHOJAOKTPHU-
HaJIbHY CHPSIMOBaHICTh, € HecnenupikoBaHUMU
caMe WI0J0 JAOCHAIAHMLBKHX 1 IpaKTHUKO-Tlepe-
TBOPIOBAJIbHUX 3alUTIB y THUIIOJIOTIYHIN XapaKTe-
puctuli oci6 KpuUMiHaJIBHUX paZuKaliB cepej,
3acy/pKeHuX. Y CBOIM CyKyMHOCTI Lii 06CTaBUHU
3YMOBJIIOIOTb aKTyaJIbHICTb TEMH CTATTI.

META 1 3ABJAHHA AOC/IIIZKEHHA. Me-
MoK CTATTi € HalaHHA KPUMIHOJIOTIYHOI Xapak-
TEPUCTUKU KpHUMiHaJbHUX paJiUKasliB cepej, 3a-
Cy/PKeHUX [0 1036aBJjieHHs BoJi. 3asdaHHsAMU
cTatTi €: 1) BU3HAYEHHS TUIOJIOTIYHUX KpUTepi-
1B noAisly KpUMiHaJIbHUX paZMKalliB cepef 3acy-
JPKEeHUX J10 1036aBJIeHHsI BOJIi; 2) BUAiNEHHS 3a
cpOpMOBaHMMHU KpUTepisIMU BIiANOBIAHUX KpHU-
MiHOJIOTIYHUX THIIB; 3) BCTAHOBJIEHHSI OIMCY
03HaK KpHUMIHOJIOTIYHUX THUIMIB KPUMIHAJIbHUX
pajguKaliB cepej 3acy/pKeHUX [0 M030aBJIeHHS
BOJII.

METOZ0JIOTIA AOCAIMKEHHS. Ha dino-
copcbKOMy piBHI MeTOAO0JIOTiSI THIOJIOTIYHOIO
KPHUMIHOJIOTIYHOIO JOC/i/PKEeHHA KPUMIHaJIbHUX
pajuKagiB cepell 3acy/PKeHHUX 0 M030aBJIeHHS
BOJII CITIUPAETHCA HAa 3aKOHU | IPUHLUIU JliaJIeKTH-
YHOTO JeTePMiHi3aMy (CHUCTEMHICTb, AiaJleKTHYHE
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NpOTHUPiYYs, YHiBepcasibHOIO 3B’I3Ky) Ta ¢eHo-
MeHoJioril. CepeJ; 3arajlbHOHAyKOBHX CIOCOGIB
Mi3HAaHHA B JOCJiJKeHHI BUKOPUCTAHO MeTOAHU
rinoTesy, iHAyKLil, AefyKLil, CAHTe3y, IOPiBHAH-
Hsl. 3 OKpEMUX HAYKOBUX METOAIB 6yJI0 BUKOPHC-
TaHO KOHTeHT-aHaJi3 180 0GBUHYBaJIbHUX BH-
pokiB 3a ctartamu 115, 121, 255-1, 345, 391, 392
KK Ykpainu, ekcriepTHUX OIiHOK 85 mpalliBHUKIB

Jlep>kaBHOI KpUMiHa/JIbHO-BUKOHABYOI CJIy»KOHU
Ykpainu.
PE3YJIbTATH AOCIIAAKEHHA TA

JUCKYCIA. Ocoba KpUMiHa/JbHOTO IpPaBOINOpY-
IIHUKA — OJ{HA 3 6a30BUX CKJIAJJOBUX KPHUMiHOJIO-
riYHOi XapaKTEepUCTHUKU 6YyAb-KOro BHUJIY 3JI0-
YUHHOCTI, Ha SIKi BHUOYAOBYETbCS i HAYKOBUM
ONHC, NOSICHEHHS JleTepMiHalilHOTO I KOMILJIEK-
Cy, | KOMIIEH/iYM i/lel, CUCTEMU JOKTPHUHAJIbHUX,
NPaKTUKOOPIEHTOBAHUX MOJIOKEHb LIOJ0 CUCTe-
MU NPOTUZAII BIANIOBIJJTHUM KPUMIHaJIbHUM IpaK-
TuKaM. ToMy He noTpebye A0JATKOBOI apryMeH-
Tanii Te3a mpo Te, mo iHPopMalid mpo ocoby
KPUMiHa/IbHOTO NIPaBONOPYIIHWKA BUKOHYE icTO-
THY iHAUKaTUBHY OyHKIi0. BogHouyac He Jvine
3aBJAKU CBOIM IHAMKaTHBHHUM BJIACTUBOCTAM €
[iHHUMH BiZJOMOCTi PO 0COOY 3JI0UMHIS, KPHUMi-
Ha/IbHOT'O0 NPaBONOPYIIHMKA, KEPYIOUUCh yCTajle-
HOO Yy BiTYM3HSAHIN KpuMiHoJoril (Ha BiAMiHY Bif,
CKaXKiMO, aMepUKaHCbKOI KpUMIiHOJIOTII, OpieHTO-
BaHOI HAa paKTOpHUH aHasi3 i cuTyaTUBHIi cTpa-
Terii 3amo6GiraHHs 3JI04MHAM) JOCIIHUIIBKOIO
YCTAHOBKOI Ha BUABJIEHHS CYTHICHUX YUHHUKIB
KpUMiHa/JIbHOI TMOBEAiHKH, MOTJIMOJEHHS PO3Y-
MiHHS1 camoro ¢eHoMeHa coliaibHOI KOHTpaBep-
cil, conjonatii TOro Yu iHIIOTO CNIPAMYBAHHS, BU-
SIBY Yyepe3 BUBYEHHS 0C06UCMOCmI 3/1I04AHIIS.
Oco6ucTicTp, Ha BifMiHy BiJ 0cO0H, € piBHEM
HEBU/IUMOTO, 110 3a/IUIIA€E He TaKUH ABHUH, NIPO-
Te BXJIUBUU C/if| y CUCTEMaX COLiaJIbHOI Aisiib-
HocTi. /JliarHocTuka W€l caifoBOi KapTHHU -
CrpaBa CKJIaJ|Ha, ajle BKpall BaXK/IMBa, fIKa, 3pell-
TOI, MAa€ BHUABUTH INpPHUXOBaHe BiA MOOGDHXKHOrO
NOTJIAAy, BaXK/MBe U CyTHicHe B JitojuHI. lle €
AQHTPOTIOJIOTIYHU Y, eK3UCTEHIIIMHUN Ta BiIBEpPTO
ryMaHICTUYHMH MiJXia B aHas1i3i 0co6u KprMiHa-
JIbHOTO TPABOMNOPYLIHUKA, 33 KO O0auUThCS
O0COOMCTICTh. «3 BUAMMOTO Mi3HAll HEBUIUME.., A
[Ka X KOPUCTb: MaTH, ajie He po3yMiTu? Crnoxu-
BaTH, a CMaKy He Bigatu?.. Kosn xo4ew 3HaTH, TO
Bijjali, 1[0 MM Tak 6a4HMMO JIIOJAEN, TeHOH XTOCh
NO0Ka3yBaB TOGI OJHY JIMIIE JIOACbKY HOTY YU
’'SITy, CXOBABIIW PELITY TiJia ¥ ToJIOBY; 6€3 Hei
Mi3HATH JIIOAUHY rofi... OToX 6a4ull, 1110 AyMKa €
roJIOBHa M cepejiHA Halla TOYKa. 3BiZiCM BOHa
4acTo U ceplieM 3BeThCs», — TJIMOOKO i TOHKO po-
3MmipkoBye I'. C. CkoBopoja (2019). «Emmipis 6e3
Teopii (“MeTadisuku”) - caimal Came Teopis
(“meTadisznka”) HaZaE MOMJIMBICTD PO3PIZHUTH

BUAMMICTb Ta AiMCHiCTb. A Mi3HaHHS, 06MeXeHe
Jivile eMIIipUYHUM MiJIX0/I0M, TOGTO BUJHMICTIO,
3JaTHe MOPOJKYBaTU LIH03il, 4Ki CIIOTBOPHOIOTh
YSIBJIEHHS NPO AiHCHICTb...», — AaJli pO3BUBAE L0
ifnero akazemik O. M. Kocrenko (2022). Ocoba
KpPHUMIHa/JIbHOTO NPaBOMOPYIIHUKA — TO € BUJU-
MicTh, 1110 GOPMYETHCA Ha MiJcTaBi eMmipii, cuc-
TeMU NOKa3HUKiB. OCOOUCTICTb e - JAiMCHICTBb,
CKpUTA 3HAYHOI MipO10 JJid Mi3HAaHHA eMIipuy-
HOTO Ta BUMara€ 3aCTOCYBaHHA MeTOZY €eK3HC-
TEeHIIMHOI CHIBOPUCYTHOCTI ¥ MOJIe/II0BaHHS, 1[0
BUXOJMTb 3a MeXi akaZieMidyHoi (KJacu4yHoi) Ha-
VKM 1 BJIaCTHUBOI il MeToAo0JI0Tii, a 3MyILy€E 3BEp-
TaTUCA 0 METOL0JI0TiI MOCTHEK/IaCUYHOI HAYKHU.

Y 3B’A3Ky i3 MM BapTO MOTOAUTHUCH i3 TUMU
HayKOBLSIMY, 5IKi BKa3yIOTb, 1[0 He 6yJsi0 6 ceHcy
FOBOPUTH IIPO OCOBGHUCTICTH 3JIOUMHIS, KO 1
He NMpUTaMaHHi BJAaCTUBOCTI, BiIMiHHi BiJi 0cOOH-
CTICHUX AKOCTEW THX, XTO He BYMHSAE 3JI0UMHIB
(Jlaroma, OpJio, 2016). [ss kpumiHoJsora, fiK
HarosiomyBaB 0. /l. BayButeitH (1979), ocobuc-
TiCTb CTaHOBUTL iHTEpec He caMa co6010, a Julie
Ti€to Mipoto, B sIKiH i BJJaCTUBOCTI JeTEPMiHYIOTb
3JIOUMHHY noBefiHKy. OJHaK, HaroJowWyoTb
K. 0. Jlaroza Ta 10. B. OpsioB (2016), kpuMiHOJIO-
ris, BUBYAalOUU OCOGUCTICTb 3JIOUUHIS Y HEpo3-
PHUBHOMY 3B’I3KY 3 aHTUCYCNIJILHOIO IOBeJiH-
KOI0, HE MOXKe He CIIUpaTUCAd B TEOPEeTUYHHX
KOHLIeNLifgX Ta NPAaKTUYHUX BUCHOBKAX CaMe Ha
0COGJIMBOCTI SIKOCTEH 0Cib, AKi BYHUHSIOTH 3J10-
yuHU. ToMy B Mexax KPUMIHOJIOTIYHOI HayKU
pi3Hi OOKHM BHBYEHHSI Bce Gijibllle BUCTYMAIOTh
LiJIICHUM BYEHHSM IO JIIOAWHY, 110 CTAHOBUTb
CycnizibHy HebGe3ne4yHicTb. Taka 0COGHUCTICTH €
HocieM crenupiYHUX MOTHBIB, icTOTHUX Ta Bij-
HOCHO CTiMKHX BJIACTUBOCTEH, SIKi 3aKOHOMipHO
cbopMmyBasivca MijJ, BIJIMBOM HeraTUBHHUX eJie-
MEHTIB COLIlaJIbHOTO CepeOBUIIA.

BuksiazieHi MipKyBaHH{, MU IepeKOHaHi,
MOXYTbh i MalOTb CTAaHOBUTH (isocodchke miar-
PYHTSI MeToAo0JIOoTil AOCIi)KEHHST 0COOH KpHMi-
HJIBHOI'O NPaBONOpYIIHMKAa-paZuKala M Haui-
JIIOBAaTH [OC/AiIHUKAa He TuIbKKM Ha o¢ikcaljito
30BHILIHIX MPOSABIB, XapaKTEPUCTHK, a ¥ Ha BU-
SIBJIEHHSl Ta NOSICHEHHsS 0CobUCTicHOI mpupoau
pajUKaJbHUX NOTArIB 1 nposBiB. | X04a, 3BiCHO,
MU He NpeTeHJyEMO Ha LiJIKOBUTO NOBHE Ta BU-
YyeprHe JOC/IiXKEHHsI 0COOUCTOCTeN (sSIK BijKpU-
TOI, AUHAMIYHOI CUCTEMHU NCUXIYHUX, IICUXO0JIOTI-
YHUX Ta IHIIMX O3HAK JIIOJWHU) KPUMiHa/lbHUX
pajvKaliB B yCTaHOBaX BHUKOHAHHS IOKapaHb,
THM He MEHII BBa)KAEMO 3a HeOOXiJHe Ta AOIli-
JIbHe BHUKOPHUCTAaTH KOMOIiHOBaHUM miaxim mo ix
KPUMIHOJIOTIYHOT'0 aHaJ/Ii3y Ha OCHOBI IOEJHAHHA
MeTOoZy THIIOJIOTiI Ta yCTaJleHUX coLiaJIbHO-Je-
MorpadiyHUX, KpUMiHAJbHO-NPABOBUX i KpUMi-
HOJIOTIYHUX XapaKTePUCTUK 0Ci6 KpUMiHAJbHUX
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NpaBoNOpyIHUKIB. [lpu LbOMy JOTpUMyBaTH-
MeMocs MOAiNY A0CHAiAXXKyBaHOro HaMu deHOMe-
Ha Ha /1Ba CeTMeHTU: KPUMIHaJIbHUH paJiuKali3M
cepej, 3aCy/PKeHUX | KpUMiHa/JIbHUH paJiiKasi3M
cepe/, IepcoHaly yCTAHOB BUKOHAHHS NIOKapaHb.

[IpuHarigHo 3ayBarkuMo, 10 0co6a KPUMi-
HaJIbHOTO paJiuKaja-3acy/pKeHOro B YCTaHOBax
BUKOHAHHA MOKapaHb 3aKPUTOIO TUIy BXOAUTb
J10 GiJIbII 3ara/IbHOI KPpUMIiHOJIOTiYHOI KaTeropii —
3JIOYMHLA i3 3acy/pKeHUX A0 1036aBJieHHS BOJI
(Ha meBHMH cTpOK abo JOBIYHO). | 11 KaTeropid €
JlOCTaTHbBO po3po6JieHow B Hayli. Tak, BcTaHOB-
JIEHO, 0 3 ypaxXyBaHHSIM OCOGJIMBOCTEH coljia-
JIbHO-ZIeMOTpadivyHUX, KPUMiHaJIbHO-IIPABOBUX i
COLja/IbHO-TICUX0JIOTIYHUX O03HaK (OPMYEThCS
TaKUM KPUMIHOJIOTIYHUN MOPTpPeT 3aCy[KeHOro,
AKUH B YCTAaHOBI BUKOHAHHA [IOKapaHb 3aKPUTOI0
THUIly BUMHSIE HOBE KPUMiHa/IbHE MPaBONOPYLIEH-
HSl: Lie 3/1e6i1b1I0ro Y0JI0BiKM Y Bili 25-45 pokiB,
SKi He MalOThb BJACHOI CiM’l, 0 3acy/P)KEeHHS He-
OZJHOPA30BO MPUTATAJINCA [0 aAMiHICTpaTUBHOI
abo AMCUMILUTIHAPHOI BiJIMOBiJAJbHOCTI, CXHJIbHI
Jl0 TNOpyllieHb TI'POMaJICbKOrO MOPAAKY, Ha 4ac
YYUHEHHA KPUMIHaQJIbHOTO NpPaBOIOPYIIEHHS Ile-
pebyBasiv y CTaHi aJIKOTOJIbHOTO cIl'siHiHHA (54 %)
(Boratupros, 2020). Y Takux 3acy/pkeHUX Ha
NepLIOMy MiCLi cepef; OCHOBHUX L[iHHICHUX Opi€H-
Talill 3HAXOAATbCS €roiCTUYHI KOpPUC/IMBI CIpsi-
MYBaHHS: BUT0/ia, Kap €pU3M, BJACHUH 106POOYT,
CaMoOJIIOGCTBO, a TaKOX 6alAyKicTb J0 AOTpHU-
MaHHS1 BCTaHOBJIEHUX Y MicLsIX HeCBOGOAU Ipa-
BUWJ NOBeJiHKH, IPAaBOBUX HOPM L10J0 6Ge3neku
AK 3aCy/pKeHHUX, TaK i nepcoHasy. /laHi, ofepxaHi
MiJ Yac nNpoBeJeHHA LOCaipKeHb, JAaTh MifAcTa-
BU 3pOOUTU BHCHOBOK IIPO Te, 110 6ibLIiCTh 3a-
CyJPKeHUX, fIKi BiJI0yBalOTh NOKapaHHs y MicLax
HecBO6GO/IM, BU3HAYW/IM: HebaKaHHS BiZioyBaTH
NIOKapaHHA 4Yepe3 HeclpaBeAJIMBICTb BUHECEHO-
ro BUpoky (16,3 % pecnoHJeHTiB); mparHeHHs
6yTH B KoJIi ciM], 3 Aipy3samu (28,9 %); BUpilleHHS
BRKJIMBUX coljia/IbHUX NpobsieM (35,5 %); pewty
CKJIQJIY 3aCyKeHi, AKi He 3MOIJIM OSICHUTH CBOIO
noseAiHky (13,3 %) (boratupbos, 2020).

Y 3Ha4yHOI KUJIBKOCTI NeHiTeHLjapHUX 3J10-
YHUHLIB CIOCTEepiramThbCs icTepil, ICUX03H, NCUXi-
4yHi aHoMaJIil; GI/IbIIICTb i3 HUX Ma€E HEeBUCOKUU
OCBITHIM piBeHb, IM XapaKTepHa eMOI|iiHa He-
CTiMKIiCTb, 3a/IeXKHICTb BiJ IHIIKUX YyB'SI3HEHUX
(Tyna, 2017). Takox BigMidyaeTbCcAd BiJCYyTHICTDb
iHTepecy [0 HaBYaHHA B yCTAaHOBaX BUKOHaHHS
[OKapaHb Ta omip 3yCcWJJIAM aAMiHicTpalil B 3a-
JydyeHHi 70 HaB4yaHHA ([anbmwuH, 2002). I 1g,
HaroJIoCUMO, — 3araJibHi, BJJACTHBI AJ1s1 OiJIbIIOCTI
OpJAVHAPHUX KPUMIHA/JIBHUX IPAaBONOPYLIHUKIB
i3 3acypKeHUX 10 1036aBJIeHHs BOJIi 0COOUCTICHI
03HaKW. BoHM k meBHOW (Tak caMo GiJIbIIOIO)
MipOI0 XapaKTepHi i i1 KpUMiHaJIbHUX pajyvKa-

JiB i3 3acymkeHux. [Ipote (i 1me 3aKoHOMipHO)
cepeJ, paJUKa/liB TPAIVIAOTbCA W HEOPAWHApPHI
0COOHMCTOCTI, K, 3peLITO10, i caM paZMKasli3M, 10
€ peHOMeHOM 6GaraTock/aZloBUM. bisibi fgeTab-
He ysIBJIEHHS Npo Lied peHoMeH BJA€EThCsA chHop-
MyBaTH Yyepes 3aCTOCYBAaHHAM METOAY THUIOJIOTIL.

[. 3a xapakTepoM KpHMiHaJbHO-paJuKa/b-
HUX Ak

1. Padukas-nepconaaicm, sl IKOTO BJ1acTH-
BUM € JIOMiHYBaHHSl OCOGHCTICHOI YCTaHOBKU Ha
IepcoHa/ibHe BU3HAHHSA B COLiaJIbHOMY Cepefo-
BUIi, OTPUMaHHA B pe3yJbTaTi paJUKaJIbHUX
aKIil, Y4YUHEeHHs BiJINOBIIHUX KpPUMiHAJIbHUX
npaBornopylieHb npedepeHiii, 6aKaHuX 3MiH y
baKTUYHUX yMOBaxX yTpUMaHHA (BigOyBaHHSA
NOKapaHHs y BUIVIAJI N036aBjeHHs BoJi). Y 3a-
TaJibHI CTPYKTypli KpHUMiHa/JIbHUX paJUKasiB
Taki 0cobu ckagawTb 6JiM3bKo 30 %. 31e6i1b-
moro o 80 % BCiX MposABiB KpUMiHAJIBHOIO pa-
IHUKaIi3My 3 60Ky TaKuX 0Ci6, YYUHEHHS 3JI0YH-
HiB (YMUCHI TijlecHi yIUIKOJ)KeHHS) MPUNAJIa€ Ha
nepui TpU TWXKHI @ic/g NepeBeleHHA 3acyxe-
HOTO 3 JUIbHULI KApaHTUHY, AIarHOCTUKU Ta po-
3MO0Ai/1y A0 AiNbHULI pecorianizauii abo 1o iHmol
YCTaHOBM BUKOHAHHS MOKapaHb. Taki ocobu xa-
PaKTEpPU3YIOThCS CUJIbHUMU 6a3a/ibHUMU i CUC-
TEMHUMH BOJIbOBUMH SIKOCTSIMH, OJHAK 3HUXKe-
HUMU MOXJIMBOCTSIMU €MOIilHOi caMoperyJisiiii,
aKUeHTyalidMH ICTepOiHOro THUIY, IMIIyJIbCHUB-
HicTio. [Ipy 11boMy BoHM 260 B3arasi He MaJiy o-
nepeAHbOro ([0 yB'si3HEHHS) KPUMiHa/IBHOTO Ta
TIOPEMHOTO0 JOCBiAy, a60 Masu epBUHHUM KpU-
MiHaJIbHUX JJOCBiA (Xy/IiraHCTBO, JOMAIHE HACH-
JIbCTBO, MOPYIIEHHS MPaBWJ LOPOXXHBOTO PYXY
ocobaMy, AKi KEpPYITb TPAaHCIOPTHUMH 3acoba-
MU, 1[0 He CIPUYMHUJIO 3arubesb MOTepIiioro,
TO10) 6e3 BiJI0yBaHHS IOKApaHHS Y BUIJISAAL T0-
36aBJieHHs BOJIi. BUHATKOM € pajuKas-nepco-
HaJIicT 3 0cib 31 3HaYHUM KpUMiHaJIbHUM i TIOpe-
MHUM [A0CBifoM. Pa3oM i3 THM THUIIOBOIO € HOTO
XapaKTEepPUCTUKA fK arpecMBHOr0 3JI0YMHLA-
Hirijicra BikoM 20-27 pokiB.

2. Padukan-kosekmugicm - HaMOGIbII TO-
LIMpeHUH cepeJ, 3acyKeHUX THIl KPUMiHa/IbHO-
ro NpaBONOpyIIHUKAa-pajyKajga, NUTOMA Bara
AKOr0 y CTPYKTYpi pafuKasiB 3 aHa/i30BaHUM
THUIIOJIOTIYHUM KpHUTepieM carae 60 %. /lia Hboro
XapaKTepHUM € MeperHHATTS Ha cebe poJii aBTo-
puTeTy i NpoBiIHWKA rPYNOBUX IHTEPECIB y Bif-
HOCHHax abo 3 aJMiHicTpalli€l0 yCTaHOBU BUKO-
HaHHs IoKapaHb, a6o 3 iHIIKM HedopMaJbHUM
YIpyIyBaHHAM 3acykeHux. TUIIOBO NpUTaMaHHi
O03HaKU: CWJIbHI BOJIbOBI AKOCTI, pillly4iCTb, KOMY-
HiKabeJIbHICTb, HAsIBHICTb MOIMEpPeHbOr0 KPUMi-
Ha/lbHOTO (MepeBaXalTh KpUMiHaJNbHI MpaBo-
MOpyLIeHHS KOPUCJMBOI HANPaBJIEHOCTI, piflie
- arpecHMBHO-HAaCW/JIbHHUIbKOI) Ta TIOPEMHOTO
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JLOCBiJly, aBTOPUTETY cepejl 3acyJKeHux (okpe-
Mol iX rpynu); po3cyAJ/IMBiCTb, 3BaXKEHICTb, palji-
OHAJIbHICTD, BiJaHiCTh (IK IpaBWJIO) KpHMiHa-
JIbHO-CyOKYy/IbTYpHiM Tpaguuii. CepenHiéi Bik
BUILIMH 3a pajiuKajla-NepCcoHasiCTa, KOJIMBAETbHCSA
B Mexkax 30-45 pokiB.

3. Padukaa-maHinyasamop - €K TpPaBUJIO €
0c06010 i3 3acy/pKeHHUX, sIKa XapaKTePU3YEThCS
NiZIBUIIEHUM 3JIOYMHHUM BILUIMBOM, aBTOpHUTe-
TOM, y 3B’I3KYy 3 YUM BUKOPHUCTOBYE CBOE Hedop-
MaJlbHe CTaHOBHILE [IJIsT MAaCKyBaHHSI OCOOUCTIc-
HUX CNOHYK, NIEPCOHAJIbHUX BUTIA, Mif, 3amUTH i
NOTPeOU KOJIEKTUBY, IPyIu 3acypkeHux. Te, Mo
€ GaKaHUM JIJIs OZTHI€ET 0cO6H, BUAETHCA 3a Ipa-
THEHHS ¥ yCTpeMJIiHHS MeBHOI IPyNu YU BCiX 3a-
Cy/UKEHHX y KOHKDETHIM yCTaHOBI BHUKOHaHHA
nokapaHb. Pagykann-mMaHinyaaTopy, K i paju-
KaJIN-KOJIEKTUBICTH, aKTUBHO BHUCTYNAIOTh BiJ
iMeHi Bcix 3acy/pkeHUX, 6epyTh Ha cebe poJib Ma-
pJlaMeHTepiB y Ny6JidYHUX (IPUJIIOJHUX) KOMY-
HiKallifIX 3 aAMIiHICTpaLi€l0 yCTaHOB BUKOHAHHA
nokapanb. BojgHoyac iMOBIpHO OTpUMyBaHi
YMOBHi «6J1ara», 3peuiTol, NPHUBJIACHIOIOTHCA
a6o 6epyThbcs MiJ LiIJIKOBUTUH KOHTPOJIb. 30Kpe-
Ma, Lie CTOCYETbCA i THX BHUIIQJAKIB, KOJU 4Yepes
YYUMHEHHSI KpPUMiHaJbHUX paJUKaJbHUX aKLil
(BUCJIOBJIEHHS MOT'PO3 HACHUJIBCTBOM 4YH BOUBCT-
BOM 1110/10 [TpaLliBHUKA IPaBOOXOPOHHOr0 OpraHy
3 MepcoHasly BUIMPABHOI KOJIOHII abo 4jieHa Horo
ciM'1) BAAETHCSA OTPUMATH MOCTYIKH I0J0 IIi/ib-
HOCTi KOHTPOJIIO 33 06iroM y BHUIIPaBHiN KOJIOHII
3a00pOHEHHUX PpEeYOBHUH (a/JIKOTOJIbHUX HaIloiB,
6paru, HapKOTUYHHX 3ac006iB, IPUCTPOIB CTijb-
HUKOBOT0 3B’s13Ky To1L0). OTpUMaHi y Takui cno-
ci6 mpedepeHnii 6epyThcs Mij IITKOBUTHNA KOH-
TpoJib 3 OOKy pajAuKaiB-MaHiNyJasaTopiB Ta
CTAHOBJIAATD JpKepeJsio J0AaTKOBOIO HeJlerajJbHo-
ro JOXO/y 3a pPaxyHOK 3JiMMaHHA 3 iHIMX 3acy-
JPKEeHMX IJIaTH 33 JOCTYII 0 HOBUX, OTPUMAHUX Y
pe3y/bTaTi pajMKajJbHUX aKLid BUTiA.

Pajukanu-MaHinyasiTopu CKJIaJaiTb 6JId-
3bk0 10 % Bij 3arajJbHOr0 MacHUBY 3JIOYHHIIIB
JOCJiPKyBaHOI KaTeropii. 3HauHO Mipoio iM
NpUTaMaHHI pPUCHU  paAUKasiB-KOJEKTUBICTIB.
YTiM, Tak0oXK XapaKTepU3YHTbCA MiJBUILEHOIO
BIKTUMHICTIO caMe BHACJiZJOK KOPUCTOJIO6CTBA,
CXWJIBHOCTI IIPMBJIACHIOBATH 3araJibHi JJid 3acy-
JPKeHuX OJiara Ta BUTOJM, CTaBUTH B 3ajIeXKHe
CTaHOBHULLE IHIIUX 3aCyAKEHHUX.

II.3a cnpsiMoBaHIiCTIO KpUMiHAJbHO-PA/U-
KaJbHUX AiN

1. Padukaa-dukmamop - CIpSIMOBYE 3yCHJLIIA,
opraHisoBye Ta/ab0 BYMHSE arpecUBHO-HACUJb-
HHULBKI 3JIOYMHHU IOJO0 PaJUKa/IbHOIO IepeBJa-
IITyBaHHS NapaMeTpiB cepeflOBULIA 3aCy PKEHUX
pecypcaMu (J110[CbKUMH, MaTepiaJlbHUMH) LbOTO
K caMoro cepejoBula. Ha nelt Tun paaukasis

NpUNafAE YacTUHA mnpubsausHo y 30-35% vy
CTPYKTYpi KpUMIiHaJIbHOI'O pajvKali3My cepez
3acy pKeHux. [JUKTaTOpCbKi KOHOTaLil BUKOpHUC-
TOBYIOTbC HAMHU YMOBHO, He CTIJIbKM JJIF MiJK-
pec/ieHHsI aBTOPUTAPHOCTI B3aEMHUH I KOMYHIiKa-
TUBHUX INPOSIBIB, CKUJIbBKKA [JI CHOPSAMOBAHOCTI
arpecii BcepeJlMHy CaMOIo cepeZOBUILA 3acCy-
JPKeHUX 1 mparHeHHs 70 iCTOTHUX 3MiH Hedop-
MaJ/IbHUX NTapaMeTpiB KUTTELIANIBHOCTI, B3aEMHUH
MiXK 3aCy[P)KeHUMH, OKPEMHUMH B IX CTPYKTYpi Mi-
KpOCOLiaJIbHUMHU TpynaMH, YrpyIlyBaHHSIMH, 30-
KpeMa rpynaMy HeraTUBHOI CIIPSIMOBAHOCTI.

[liz rpynoro 3acymKeHUX HeraTUBHOI CHps-
MOBaHOCTi 3a3BHYail po3yMiloTh HedopMasbHi
06’€lHaHHS JEeKIJIbKOX 3acy[KEHUX, AJs SIKUX
XapaKTepHi IOpylIeHHA peXWUMy, HeraTHUBHe
CTaBJeHHs1 [0 OyAb-aKUX GOpPM MO3UTHUBHOTO
BIUIMBY, MiABUILeHA KOHQiKTHICTH Towo. /[is-
JIBHICTB TaKUX Ipyn NpOTHJIeXHA NpPaBOMIipHIN
AisibHOCTI afMiHicTpallii BUNPaBHUX KOJIOHIM.
BoHM Bifpi3HAIOTBECA BiJ iHIIKX HedOpMaJbHUX
06’elHaHb 3acy/PKEHUX BHUIIUM piBHEM OpraHi-
3alii, 3rypToBaHOCTI 1I 4yJeHiB, HAKUOIBIIOW iH-
TEHCHUBHICTIO HEODI[iIHHUX BiIHOCHH; MalOTh, K
NpaBUJIO, SICKPAaBO BUpaKeHOro Jijiepa (Abaky-
MoBa Ta iH., 2012). BsiacHe, nosiBa Takoi rpynu He
B OCTaHHIO Yepry 3aBJs4ye 3yCUJJIAM pajiuKaja-
JUKTaTopa.

2. Padukan-azpecop, nns sikoro nputamaH-
HOI0 € CIIPAMOBAHICTH 3JI0UMHHOI pafUKaJIbHOL
LiAJIbHOCTI Ha 30BHILIHE BiJHOCHO 3aCy/[»KeHHUX
cepejioBUIle, HA 3MiHY y cniBBifHOLIEHHAX dop-
MaJIbHUX i HedpOopMaJbHUX 3B’SI3KiB, MOXKJIMBOC-
Tel, B3aEMHUX BILIMBIB cepef0BUILA 3aCyPKEHUX
(okpeMux HOro rpym, Tak 3BaHUX 6JIATHUX ab0
YOPHUX) Ta MEPCOHAJNy YCTAHOBU BUKOHAHHSA
nokapaHb. PaKTUYHO TaKUM pajiUKaJ pelnpe3eH-
Ty€E arpecito abo NpPOTH yCTaHOBJIEHOTO 3aKOHHO-
ro NOpsiAKY BiJj0YBaHHS MOKapaHHA y BUIVIALI
no36aBJjieHHs BOJi, a0 MPOTH yCTaJleHUX Mpo-
TUNPAaBHUX MPAKTUK BIUVIMBY Ha 3aCy[DKEHUX
(30KkpeMa, BUMaraHHs1) 3 60Ky MmepcoHa Iy KOHK-
peTHOI BUIIpaBHOI KOJIOHIL. YacTKa UbOro TUIY —
65-70 %.

[1I. 3a KOHTEKCTyaJIbHUM eJIEMEHTOM 0COGH-
cTicHOI paguKanizanii

1. Inkao3ugHull padukan € adiniioBaHUM
3JIOYUHIEM, SIKUM J00pe aZlanTOBaHUU 0 cepe-
JIOBUIIIA 3aCy/PKEHUX, BKIOYEHUH y Horo Hedo-
pMasibHI CTPYKTYpH, TOMY XapaKTepU3YETbCSH
0COGJIMBMMU MapaMeTpaMH TpyNoBoOl iJleHTH4-
HocTi. Came octaHHa ¢opmye cnenudiyHUM Mo-
THUBaLiMHUM KOMILJIEKC, BU3HAYAE IOBEIHKOBY
JOMIHAHTY BKJIIOYEHOT'O aKTOpa Ha BiJCTOIOBAH-
HA IHTepeciB rpymu K BjaacHUX. KpuMiHosoriyHo
3Hauylli pUCH LbOr0O TUIY 6araTo B 4oMy 3bira-
I0TbCS 3 pUCaMM paJiuKasa-KoJieKTuBicTa. [IpoTte
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g IHKJIO3UBHOTO pajjMKaja BaXXJIHWBHUM € He
CTIJIbKY 30BHIIIHA CIPSAMOBaHICTh WUOTO pajUKa-
JIbHUX aKIiH, CKiJIbKU COLIiaJIbHO-IICUXOJIOTiYHUM
KOHTEKCT iX JleTepMiHauili i po3ropTtaHHs, cxBa-
JIEHHS TaKUX JIil 0TOYeHHSAM (MiKpocCOoIlliaJibHO0
rpymno abo O6isbll 3HAYHUMHM IpoIIapKaMy 3a-
Cy/DKEHUX 3aJIeXKHO BiJi KOHKpeTHOI cUTyarlii)
3aCy/PKeHOro-paiukasa, NpUHAaWMHI B MOMEHT
pagukanbHOl akuii. Hagani etiosiorisa B3aeMuH y
cepesoBULLI MOXe PO3BUBATHUCA IO-Pi3HOMY: Bif
repoisariil pagyukasa 0 H1oro HeraTUBHOI CTUTMa-
Tu3auii ¥ ocrpakiaMy. OHaK Lie BXke MOCTPaJuKa-
JbHa ¢asza. Y curyanii iHAUBiyaIbHOTO pajiuKa-
JIbHOTO NPOSIBY KPUMiHa/IbHUH IPaBONOPYIIHHUK €
abCoO/IIOTHO AJANTUBHUM, Bid4yBa€ MHiATPUMKY
ICpyIy, JIETITUMI3yE TUM CaMUM CBOIO JifJIbHICTB,
110 HaJla€ MOMy pPIlIy4yOCTi. Y CTPyKTypi BCix 3a-
Cy/PKEHUX-paJiuKaJIiB Llel TUIl € abCOJIIOTHO Ie-
peBaXKa4yuM Ta cKiIagae 97-99 %.

2. Exckato3usHull padukas abo BUKJIIOYEHUH,
aytcaiizep (1-3 %). 3arasioM y KpuMiHoJIOTiYHIN
JOKTPUHI IPUHAHATO BBaXKaTH, L0 OJHUM i3 cuc-
TEeMOTBOPUYUX PaKTOpPIB Cy4acCHOTro CYyCHiNIbCTBA €
JOro CTPYKTYypH3alisd 3a KpUTEpiEM «BKJIOYe-
HicTb/BUKJ/IOYeHicTb» (inclusive/exclusive). Tlo-
HATTS «BUKJ/IIOYEeHHS» (exclusion) BWUHHKJIO Y
dpaHIy3bKil coniosorii Bcepeauni 1960-x pp. Ak
XapaKTepPUCTHUKA 0Cib, IKi OMUHU/IMCSA Ha y36i44i
€KOHOMIYHOro nporpecy. BigMidyaBca HapocTaro-
YU pO3PUB MixK 106pOOYTOM OJHUX i «HIKOMY He
notpioHuMu» iHmuMu (Iloram, 1999). Po6oTu
P. Jlenyapa (1989) nokasa/y, 1[0 «BUKJIOYEHHS»
HabyBa€e XapaKTepy HeiHJMBiZyasbHOI HeBjadi,
HENPUCTOCOBAHOCTI JAesAKUX iHAMBIAIB («BUKJIIO-
YeHHUX»), a Collia/IbHOT0 peHOMEHA, BUTOKH SIKOTO
JIeXKaTh Y MpUHOUNAX QYHKIiOHYBAaHHS Cy4acHO-
ro CycHiJibCTBa, TOPKAIYUCh Jefasi 6Gijblie
Jwofei. | caMe B TakoMy KOHTeKCTi ¢$peHOMeH
«BUKJ/IIOYEHUX» PO3IJIALAETbCA CbOTOJHI y KpH-
MiHoJ10Tii, 10 L€l rpynu BiAHOCATL 6€3PO6ITHHX,
QJIKOTOJIIKIB, HAapKOMaHIiB, <«IPOCTUTYTOK, SKIi
OIyCTUJIUCA» Ta iH.

Pa3oM i3 TMM Haro/j0CuMMmo, 10 B KOHTEKCTI
HaLIOTo AOC/ipKEHHA UAeThbCA He NPo KJach4yHe
po3yMiHHA BMK/IIOYeHHX. MjeTbcsa mpo ayTcaii-
JlepiB BcepeMHi cepefoBHIA 3acy[ykeHUX. Pa-
JUKa/I-ayTCauziep, AKUMA [0 3acCy[KeHHS LIJIKOM
Mir nepebyBaTH cepeJ; BKJIOYEHHUX, IOTPAILISIOUU
J0 BUIIPABHOI KOJIOHII 3 TUX YU IHIIUX HNPUYMH,
BUSIBJIAETBCA 11033 MiKpOCOLia/IbHUMU Hedop-
MaJIbHUMU CTPYKTYpaMM CepeZioBHUILA 3acy/pKe-
HUX 2060 Ha HAaWHWKYMUX ¥ OCOOMCTICHO Hempuii-
HATHUX 11a6JiAX KpUMiHaJbHO-CyOKYJIbTYPHOI,
«KacToBOi» iepapxii. Take cTaHOBHIIE MOXKe By TU
3yMOBJIEHO [IONYIIEHHSIM MOPYIIeHHA 3BU4YaiB
KpUMiHa/IbHOI (TIOpEMHOI) CyOKyJIbTYypH Ta/abo
OCOOMCTICHOI  COllia/IbHO-POJILOBOI  PUTiIHOCTI

(BHaC/iIOK MOpaJsibHOI HEMPUUHSATHOCTI, TICUXO-
eMOLiMHUX po3Ja/iiB TOILO) 1100 HUX i de3ada-
nmayii.

Lle — ouH i3 KpailHiX nposBiB npusoHisanii,
KOJIU 3aCyJKeHUH, He Malo4yu [oNepesHbOro TIO-
PEMHOTO0 [JOCBiZly, BUABJISIETbCA He 3JaTHUM aJia-
OTYBaTUCS [0 PEXUMHUX 0OMeXKeHb, YMOB CIIiB-
KUTTH, ICHUXOJIOTIYHOTO KJIMaTy B KOJIEKTHUBI
3acy/JKeHUX Yy BUIIPABHIW KOJIOHIiI. 3a3BHU4all ar-
pECHBHO-HAaCUJbHULIBKUM y TaKHUX BHUIaAKaX
3JI0YMH € MaHipecToM HebYyTT, aKLi€lo Bigyaro i
6escnsia. OpHaK 6Ge3CH/IST 3aJIeXKHOTr0, KOJIU
3aCy/PKEHUH JOCTEeMEHHO pO3yMi€ HeMOXJIU-
BiCTb 3MiH YMOB i MicIisl CBOTO nIepe6GyBaHHS.

Ak 3acBiguniu 3i6paHi HaMU eKcrepTHi oIri-
HKH, oAi6Ha 6e3cusia cTpaTerisi nepebyBaHHSA Y
BUIIPaBHIN KOJIOHII MpUTaMaHHA JAy:Ke He3Ha4Hil
KIJIBKOCTI 3acy/i>keHux (He 6inbie 1 Ha 500 3acy-
KeHUX). [l HUX XapaKTepHUM € ToCcTpe mnepe-
>KMBaHHA HeCNpaBeJJIUBOCTI 3acyJpKeHHs, INpU-
YoMy B IIMPOKOMYy 3HayeHHi. To6To He Julie
TOZi, KOJIM BOHU BIIEBHEHI y BJIAaCHI HEBUHYBa-
TOCTi y BYNHEHHI iIHKpUMiHOBaHOrO IM IpejuKa-
THOTO 3JIOYMHY (3a IKMH IX 3acy/»KeHO0), a ! Tozj,
KOJIU BUBHAKTh BUMHEHHS BIJIOBIJHOTO AisTHHS,
00’€EKTUBHUX OOCTaBUH KPUMiHaJIbHOrO NpPaBo-
MOpYLIEeHHs], OJHAK He MOT0JKYIOThCA i3 CyBOpI-
CTI0O TNPU3HAYEHOr0 IOKapaHHH; BigMidyaeTbcA
CTaBJIEHHS [Jl0 IOKapaHH4 {K |0 HecllpaBeJIUuBO-
ro, a 0 CyA,0BOro npouecy ik ¢opManicCTUYHOrO,
HeJIeTriTUMHOI'0, BpaXoBylOUH caMe (aKTHU4Hi 06-
CTaBMHH CIIPaBH, llepelyMOBH [I/Is1 HENIPaBOMIipHOI
noseziHKY. Hanpukiaz, B 0flHOMY 3 BUNIAJIKIB, PO
SIKUHA PO3MOBIB PECHOHJAEHT Ha abCOIOTHO KOH-
bieHIIHHMX 3acajiax, MoJIibHA yCTaHOBKA 3acy-
JbKeHoro 6ysia chOpMOBaHA y 3B'I3Ky 3 IMPH3Ha-
YeHHSIM KOMY NOKapaHHS y BUIJIsAI 1036aBJIEHHS
BOJII Ha CTPOK 8 pOKIB 3a BUMHEHHS YMHCHOIO
BOMBCTBA SIK aKTa IOMCTH [OTEPIMiZIOMy 3a IoIe-
peAHE HUM BYMHEHHS 3I'BaJITYyBaHHSA JJOHbKHU 3a-
cympkeHoro. OfHaK ocTaHHIA GakT He 3HAMILOB
HaJIe)KHOTO pO3CIilyBaHHSA; 3a TBepJKEHHAM
3aCyPKeHOro, MpaBOOXOPOHI BUSBUJIN abCOJIIO-
THY 0e3[isl/IbHICTh, 110 M CIOHyKajso HOro zo
BUMHEHHS CaMOCyLy.

[3 nboro MoxxemMo 3pOGUTH BHUCHOBOK, IO
Cy6’EKTUBHE CIPUUHATTS BUPOKY SIK HeCllpaBeJ-
JIMBOTO 33aKPUBAE MOXJIWUBOCTI /IS JOCATHEHHS
1[iJiell moKapaHHs Ta JeTepMiHye pajuKastisaliito
0COOHMCTOCTI B YMOBAax BUIPaBHOI KoJIOHil. CaM
npoliec BUKOHAHHS MOKapaHHs HabyBa€ Xapak-
Tepy JIeriTHMi30BaHOIO HACUJIbCTBA, AKOMY B
HU3Li BUNAJAKIB YMHUTBHCA BiA4alJyIIHUMN OMmip:
omip (ct. 342 KK Ykpainu), norpo3u abo HacU/b-
CTBO WLIO0/I0 NpPALiBHUKIB yCTAaHOBU BUKOHAHHA
nokapassb (cT. 345 KK Ykpainu), 3/1icHa Henoko-
pa BUMOraM aJMiHicTpalii yCTaHOBU BUKOHAHHS
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nokapatb (cT. 391 KK Ykpainu) Tomo. [Ipu 1p0-
My BiJIMi4Ya€TbCs BiACYyTHICTh MOTHBIB 0CO6GUCTOI
HeINpUA3HI [0 caMHuX NpaliBHUKIB KOJIOHII, 4Ki
CTaJI¥ KepPTBOIO TAKOI'0 arpeCUBHO-HACUJIbHULb-
KOr0 3JI0YMHY. [HKOJIM 3yCTpiyaroTbCAd HaBIiThb
BUNAJKU IIUPOCEPLHOr0 KadATTA 3a BYHHEHE,
KOJIM eMOLIMHUI CIJIecK chnafae i 3acypKeHun
po3yMie, 1o Horo faii 6y/aM crpsMOBaHi NMpPOTH
HeHaJIeXXHOT0 00’€KTa, JIMIlle NPOTH BHKOHABLS
BUPOKY CYyZy.

3arajioM, BBaXKaEMO, X04a TaK 3BaHUN EKCK-
JIID3UBHUU paiuKaJj i € BUHSTKOM cepeji paJiuKa-
JIiB-3aCy/PKEHUX, TUM He MeHII BiH BUKJHKAE
0COOJIMBUH iHTepec caMe 4Yepe3 HeJIiHIAHICTD
MOTHBALIITHOTO NPOLeCY, HACUYEHICTb JyLIEeBHO-
ro amnapary Cylnepe4IMBHUMHU CIIOHYKaMH, [TOKJIH-
KaMM, roHaMHu. llel Tun 3JI04MHLSA CXUJIbHUH 10
TNIPMXOBaHOI caMoOpyiHiBHOI oBeAiHKM. [i mpuxo-
BaHICTb NOJIAATAE B TOMYy, L0 IHCTPYMEHTOM
ayTOAeCTPYKLil BUCTYNAE He CYyINU/ Y4 iHIII o4e-
BUJIHI TakTUKW (HAapKOTH3allis, aJKoroJisaris
TOL0), a caMe KpUMiHa/IbHO-paJuKaJlbHa NOBeJi-
HKa, 1110 OJJHO3HAYHO Oy/ie TArTU 3a C0000 Morip-
LIeHHs [pPaBoro, PeXXUMMHOI0 Ta B LIJIOMYy coLia-
JIbHOTO CTaHOBHINA 3acykeHoro. la cuTyania
CX0’a i3 prcaMH MCUXOTHILY, HEOJHOPA30BO OINHU-
cyBanuM @. M. [loctoeBcbkuM: Bij AHacracii [u-
suniBHU Bapamkinoi (poMaH «IgioT») no JiMmutpa
KapamasoBa (pomaH «bpatu KapamazoBu»). CBi-
JloMe TOoriplieHHsl CBOr0 CTaHOBHIA abo yepes
LiJlecnpsiMOBaHy MpOBOKaljito BOUBL, abo yepes
NPUHAHATTS HEOGI'PYHTOBAHOI'0 06BUHYBa4YeHHA |
NOKapaHHS NOCTAE SIK aKT MOKasiHHSA ¥ OYMILEeH-
HA yepes npaBejHe (a[pKke He3acayXKeHe, 3a X16-
HUM 3BUHYBay€HHSIM) CTPaKJaHHSA. | Xo4a po6UTH
BUCHOBKHU NPO NPUTAMaHHICTb TaKUX CAMUX PUC
eKCKJIID3UBHOMY THIy paAuKalla-3acyKeHoro
c/if; obepexxHo, TUM He MeHII NpUHalMHI 3a-
CBiJUUTHU BHUCOKY MMOBIpPHICTb TaKUX BJIACTUBOC-
Tel | BpaxoByBaTH iX y iHAMBiAyaabHINA npodina-
KTU4YHI po6oTi (30KpeMa, B acmeKTi TaKTHUKU
pearyBaHHs Ha NPOBOKATHUBHY IMOBEAiHKY ¢ak-
TUYHO 3 METOI0 COlLja/IbHO-MPaBOBOr0 CaMOYIl-
KOJIP)KeHHS$1) € BCi MiJICTaBU. Y 1IbOMY K KOHTEKCT]
He 3aliBUM OyJie BiAMITUTHY, 110 BUMHEHHSI aKTy
KPUMIHa/JIBHOTO paJiMKa/li3My CTa€ THUM BHULIUM,
YUM Gi/IbLI PO3BUHEHUM i CTIMKUM BUSABJISETbCA
MOYYTTS BJIACHOI TiAHOCTI 3acy/[PKeHOTro, MHOoro
BHCOKOI CaMOOLIHKH, erOLeHTPUYHOCTI, a TaKOX
HasiBHOCTI ICTepoOifHOl aKleHTyauii, po3/iajiB
eMoliiiHOi cdepH, HeBPO3iB.

IV. 3a mxepesioM pajuKalbHOI yCTaHOBKU

1. Padukaa-payioHasicm, [jis SIKOTO BJac-
THUBHM € NepeBaKaHHA PO3CYJJMBOIO B MOTH-
BalilHOMYy KOMILJIEKCI 3JI0UMHHOI MOBEAIHKHU.
Po3ropTtaHHsl OCTaHHBOI'O CyHIpPOBOJKYETBHCA pa-
I[IOHAJIbHUM I[iJIENOKJIaJJaHHAM, (OpPMYBaHHAM

4iTKOro po3yMiHHS Npo GaKaHUM pe3ysbTaT pa-
JUKaJbHUX [i}, JIaHYBaHHAM [il, 3iCTaBJIeHHAM
aJIeKBaTHOCTI 3alJIaHOBaHHUX 3axojiB (Aik) Mox-
JIMBOCTSIM JOCSITHEHHS MOCTaBJIEHUX LiiJIed YU TO
y cdepi B3aEMHUH 3 aJIMiHiCTpalli€l0 YCTAHOBU BH-
KOHaHHS MOKapaHb, Y4 TO ¥ cdepi BiJHOCUH 3 iH-
LIMMHU 3aCyJP)KEHUMH, IX yTpyNyBaHHAMMU. Y CTPYK-
Typi KpUMIHAJIbHUX paJUKaJliB cepe; 3aCyIPKEHUX
Lled TUI CKJIaJa€ GiIbIIICTh — 6J1M3bK0 60 %.

2) Padukan-Hespomuk (40 %) — THI 3/10YUH-
I, pafUKaJbHO-NIPOTUIIPABHA MOBEJIHKA AKOI0
BUSIBJISIE ICTOTHY 3aJIEXKHICTb BiJj eMOLiIHHUX KO-
JIMBaHb, ICUXOJIOTIYHUX TPaBM, IHIIUX MATOICH-
Xi{YHUX CTaHiB. 3aJIe)XHO BiJ xapakKTepy, Cy0’€K-
THUBHOTO 3MiCTy bl $aKTOpiB reHepariil nposBiB
pajuKaniaMy Leld TUIl Moxe 6yTH AudepeHLilo-
BaHUH i3 BUAIJIEHHAM TPbOX MOT0 Ni/TUIB:

a) padukaa-peceHmumeHmasa - OCOOUCTICTb
MerajJoTUMHOI (MJIaTOHIBCbKOTO THUMOCY — 4YaCTH-
HKM [Jyun, o nparHe Ao BusHaHHA (Dykysama,
2020)) B/1aCTUBOCTI, MparHe /10 yTBepHKeHHs BJIa-
CHOT'O JJOMIHAHTHOT'O CTaHOBMIIA ¥ BU3HAHHA Tij-
HOCTI Ha 3aca/iax NepeBa)kaHHSA ONOHeHTa. Takui
paZuKas BijuyBa€e 06pa3y, 3anajieHe BiAYyTTs Ho-
pylueHoi rifHocTi Ta noTpeby B il BiHOBJIEHHI ca-
Me 3 MO3ULiH 10MiHYBaHHS HaJ, iHIIUM Cy6 €KTOM —
a6o 3 aaMiHicTpanii ycTaHOBM BHUKOHAHHS IOKa-
paHb (4 ii B 1jiyioMy), a60 3 iHIIHUX 3aCyIKEHUX,
yrpynyBaHb. [Ipukiaz Takoro TUmy npejcTas-
JIeHO B O0OBHHYBaJbHOMYy BHpOLi y chpasi
Ne 473/916/19 (EPAP Ne 12019150190000252)1;

6) padukasa-akyioHicm - 0COOGUCTICTb i30TH-
MHOI BJIACTUBOCTI, TaK €aMO 3 MOPYLIEHUM BiJ-
YYTTSAM TiHOCTI | NparHeHHsM Jj0 «BUPiBHIOBAaH-
HA cuTyauii». i1 HbOro MposiB KPUMIiHAJIBHOTO
pajUKaliisMy NOCTAa€ COLiaJIbHOK aKIIi€l, MaHi-
decToM i BUSABIEHHSIM 0COOMCTOI 3HAYYIIIOCTI;

B) padukasa-agekyioHicm - ykpaih HeBpOTHU-
YHa 0COOUCTICTD, SIKiM NpUTaMaHHi BUCOKa iMmy-
JIbCUBHICTB, iCTepoifHa akLeHTyalif, po3Jaiu
eMoniiiHol chepu. Y HU3LI BUNAAKIB QiKCyeThbCA
HEBpO3 HaB'd3JIUBOI /Jiil, MOCTiliHe NparHeHHs
MIOCTABUTH cebe Y TpaBMaTUYHY CUTYALil0, KOJIU
3a 3JI0Y4MHOM CJliIy€ TOKapaHHS.

V. 3a 0cO6/JIUBOCTSIMU NpPEAUKATHOIO CTaHY
pasukajia

1. IniyiamusHuli 3104uHeys (70 % y cTpyk-
Typi pajyKasiB) — KPUMiHOJIOTIYHUM THI 3acy-
J2KEHOro-paJiuKasa, il SKOro BJIACTUBOIO € iHi-
iaTUBHICTL y ¢GOpMyBaHHI NPHUBOJAIB, 3MIiCTy
KOHQJIIKTHOI cUTyalii npyd NpUUHATTI pillleHHS

1 Bupok Bo3HeceHCbKOT0 MiCbKpPaOHHOIO CyAy
MukoJiaiBcbkoi o6.1acTi y cipaBa N2 473/916/19 //
Onenpata6or : cait. URL: https://opendatabot.ua/
court/81709748-c043280904e33df4974930d6af
310af4 (nata 3BepHenHs: 01.02.2023).
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PO BYMHEHHS 3JI0YMHY, 110 MOXe OyTH imeHTU-
¢ikoBaHUN i3 KpUMiHaJBHUM PaJHKali3MOM.
3neb6inbpuioro 1e panioHasbHI 3J104MHLI, fKi Xa-
PaKTepU3yIThC aBTOPUTETOM Cepef, 3acypKe-
HUX, HasBHICTIO NONEepPeJHbOr0 KPUMiIHAJIbHOTIO i
TIOPEMHOTO JOCBiZly, CXWJIbHI [0 3JI0BKMBaHHS
AJIKOTOJIbHHMH HalOAMH, HADKOTUYHHUMHU pedo-
BUHaMU. XapaKTepU3YyITbCA 3yXBasCTIO i Je-
MOHCTPATHUBHICTIO B HEFaTUBHOMY CTaBJIEHHI [0
IepcoHaJly yCTaHOB BUKOHAHHA I0OKAapaHb.

Tak, Hanpukaag, 23 aotoro 2015 p. 6/113b-
ko 13:00 3acypxeHuil @., moBepTarUUCh 3 06iy,
CaMOBIJIbHO BHUMUIIOB 3i CTPOI0, HA BUMOTHU MPO
NPUIIMHEHHS] NOPYLIEHHS Ta BKa3iBKy NOBEpHY-
THCS Ha3aj, y CTpil MOJIOALIOro iHCIEKTOopa BiJl-
Jiny Harnsany i 6esneku /I, iKUHA HaJeXKUTb [0
MOJIOZALIOIO Ha4yaJIbHULIBKOTO CKJIaJy KOJIOHI,
pearyBaB arpecMBHO Ta 3yXBaJlo, 110 BUPA3UJI0Ch
y LIaphaHHi 3a BepxHil oAAr i HaHeceHHI JBOX
yaapiB JI0JIOHSAMH 060X PYK 10 OGJIHYYIO MOTEP-
nisioro. /Jlii cymom kBasidikoBaHo 3a cT. 392 KK
Ykpainul.

2. Padukana-scepmea (30 % y cTpyKTypi pa-
JHKaJIiB), U1 IKOTO He € XapaKTepPHUM LUTy4YHe
CTBOpPEHHH NPUBOJY [JI KPUMIHAJIIbHOI pajiuKa-
Ji3alii JIOKaJbHUX CUCTEM COLliaJIbHOI JisIJIbHOCTI
B YCTaHOBI BUKOHAaHHA MNOKapaHb. Ti€l0 4u iH-
IO MipOK BiH CTa€ XKEpPTBOK KPUMIHAJIBHUX
IpaBONOpYILIEeHb YU TO 3 GOKY NepCoHaly ycTa-
HOBU BUKOHAHHS IIOKapaHb, Y4 TO 3 GOKY 3acy-
JoKeHuX. MoxxHa BUZIJINTH TPU NiATUNMN pajivKa-
JIa-KepTBHU:

1) sikmumHo-cy6Ky16mypHUll, SKUN NOAINSA-
€TbC 1€ Ha JiBa CyOTUIIH:

a) 8iIKmuMHO-KOHKypylo4ull — ocoba i3 3acy-
JKEHUX HEeraTUBHOI CIPSAMOBAHOCTI, fKa CTa€
»KEPTBOIO MPOTUIPABHUX Jil 3 6OKY iHIIKX 3acy-
JOKEHUX 4M ix HepopMaibHUX yrpynyBaHb. Kpu-
MiHaJIbHUM MpOSIB paAuKalisMy - IHCTPyMeHT
BiZJHOBJIEHHS TiIHOCTI YU IEPepO3MNOAiay BIIUBY
B Cepe/lOBUILI 3aCy/PKEHUX i3 KOHKYpPYHOUYUMHU
yIpyInyBaHHSAMHU.

Y 11bOMY KOHTEKCTi 3BepTalOTh Ha cebe yBa-
Ty pe3yJjbTaTu gocaikeHHs A. . boratupboBa
(2020). lono posi XepPTBH 3JI0YHHY B MicLsX
HecBO6O/Y, TO BOHA PO3IVIALAETHCSA IK CYKYTTHUN
pe3y/abTaT MOBEeJiHKA 0COOU — Bif, HeUTpasibHOI
[0 TaKoOi, [0 MaKCUMaJIbHO NPOBOKYE 3JIOYMHIS
Ha BUMHEHHA 3/104KHYy. [IpoBesieHe focaigKeHHA
3aCBiAYMIIO, 110 HA MOMEHT YYMHEHHS 3JI0YHHY
69,4 % »xepTB nepebyBa/u B OJHOMY BifjineHHi

1 Bupok BosioguMupenbkoro palOHHOro cyzy
PiBHeHchKOI o6s1acTi y cripasi Ne 556/909/15-k //
Onenpara6or : caiT. URL: https://opendatabot.ua/
court/47426725-29c1faba37ca42b482e406e808c
51da6 (zata 3BepHenHns: 01.02.2023).

3i 31ouuHIeM, 30,6 % - Hi. lllo cTocyeTbcs BigHO-
CHUH MDX »KepTBOI0 Ta 3JIOYMHLEM [0 BUMHEHHA
OCTaHHIM 3JIOUMHY CTOCOBHO NEPILOTo, TO A06-
PO3HUYJIMBI CTOCYHKH MaJsu Micle y 5,6 % Bunag-
KiB, Bopoxi - 50 %, cTrocyHkiB He 6ys10 - 44,4 %.
[lfomo cTaBJIeHHS 10 TOPSAJKY | YMOB BiJI6yBaHHSA
NOKapaHHA y »KepTB 3JI0YMHIB, YYMHEHHUX Y Mic-
LSIX HECBOOOU: TO3UTHUBHE — 22,2 %); HEraTUBHE —
41,7 %; nedtpanbHe (6angyxe) - 36,1 %. Harto-
MICTb XapaKTepUCTHKa 0COOH, IKa BUMHUJIA 3J10-
YMH CTOCOBHO XepPTBHU 3acyKeHoro, y 20 % BuU-
najKiB € nosutuBHow, y 80 % - HeraTUBHOIO.
CTocoBHO 6Jiara >kepTBH, Ha Ki 6yJI0 CIpsIMOBa-
HO 3JIOUMHHE NOCATaHHS, TO HUMH €: XUTTH -
61,1 %; 310poB’s - 38,9 %.

OT:xe, 6auUMoO, 1110 cepefOBUIILE 3aCyAKEHUX
€ He TIJIbKU KPUMIHOTeHHUM, a 1 3Ha4YHOK Mipoto
BiKTUMOreHHUM. POpMyIOTbCA IHTEHCUBHI KOM-
IJIEKCH caMoJieTepMiHalil 3JI0Y4MHHOCTI, B SKUX
KpPUMiHaJIbHUH paJUKalisM y HHU3LI BUNAJKIB
CTa€ peakli€lo Ha NpeJUKaTHe BUMHEHHS 3J104H-
Hy 111010 CAMOT'0 paJiuKaa;

6) sikmumHo-onosuyitiHuii — ocoba i3 3acy-
JDKEHUX HeraTHBHOI CIPSAMOBAHOCTI, fKa CTae
’KePTBOIO NMPOTUIPABHUX AiM 3 6OKy nepcoHary
YCTAaHOBY BUKOHAaHHS NMOKapaHb. KpuMiHanibHUN
MpOSIB paiuKali3My — iHCTPYMEHT Bi/lHOBJIEHHA
rifHoCTi yepe3 MoMcTy ¥ yTBep/P)KeHHSI IMpaBuUJI
B3aEMUH i3 MepCOHa/IOM, 3a AKUX OCTaHHIU He
NOBHHEH 3aCTOCOBYBAaTH Ti GOpPMU BILUIMBY, fKi
NpU3BeJaY [0 pajuKasizalil cuTyanii B KOJIOHIL
Taka ocob6a NOBHICTIO BiAKHUAAE MOXKJIUBICTh
NpaBOMipHOTro BUpilleHHS KOHQJIIKTHOI CUTya-
Ui, IPUTATHEHHSI BUHHUX [0 IOPUAUYHOI BiAmo-
BiZJa/IbHOCTI, BifJa€e mnepesBary JidTHA 3rifHO 3i
3BUYAsMHU KPUMiHAIBHOI CYyOKYIbTYPH;

2) 8iIKmuMHo-1ezicmcbkull — TUI pafiuKaia,
NepeBaXHO I3 3acy/pKeHHWX YMOBHO INO3WTHUBHOI
CIPSAMOBAHOCTI, AKUM CTaE KePTBOIO 3JI0YMHHHUX
mofo cebe Ail 3 GOKY iHIIMX 3acy/pKeHUX (Tak
3BaHUX OJIaTHUX, YOPHUX) ab0 MepcoHaly BU-
npaBHOi KoJioHil. Lle# TUN pajinkasa CTaeE TaKuM,
TOBGTO CTA€E Ha IJISX MEeHITEeHI[iapHOTO PeLUUBY
y 3B’A3Ky 3 00’EKTUBHOI HEMOXJIUBICTIO edek-
THUBHO JiITH y NIPaBOMipHHUH CIIOCi6, yepe3 MeXa-
Hi3M OCKap>XeHHd [id i pilleHb ajAMiHicTpauii
YCTAaHOBY BUKOHAHH$ [1I0KapaHb;

3) 8ikmumHO-c8asiNbHUll Mun — TPeNCTaB-
JIEHUN KaTeropi€lo 3acy/pKeHUX, sfKa 3ycTpiya-
€ThCS He AYKe 4acTo i BiANOBiZja€ CyOKyIbTYPHIH
KaTeropii «3anepeuyBajibHUKIB» (poc. «OTpHULa-
JIOBO»), 32 NeHiTeHLiapHO0 Kiaacudikaliio - mna-
CUBY, 0c06aM CTilKOi HEraTUBHOI CIPSIMOBAHOCTI.
U1 HUX XapaKTepHOIO € BiIMOBA MiJKOPATHUCSA He
auie G¢opMaTbHUM PEKUMHUM MpaBU/iaM i BUMO-
raM Bi/|0yBaHHS NOKapaHHS, a 1 HAABHUM Y KOJIO-
Hil aBTOpUTETAM, 3aCy/IPKEHUM, SIKi IepeOyBalOTh y
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cTaTyci cy6’ekTa MiJBUILEHOr0 3JIOYMHHOTO
BIMBY. Lli ocobu nepebyBaroThb y nepMaHEHT-
HOMY CTaHi NiJABULIEHOI TPUBOXKHOCTI, TOMY BHU-
ABJIIOTb CUCTEMHY BOPOXICTb, arpecito BilHOC-
HO cepeJoBUIlla NepebGyBaHHA. fK mpaBuio, Iie
Jno6pe Qpi3MYHO PO3BUHEHI MOJIOAI JIIOJIHU, BIKOM
23-27 pokiB, MalOTh NCUXIYHI po3/aajy, SKi 37e-
6i/IbIIOT0 HE BUK/IKYAITb OCYAHOCTI NPU BYU-
HeHHi KpUMiHaJbHUX NpaBomnopyiieHb. Ocob.iu-
BO Ba)KKa Ta Hebe3NeyHa KaTeropis Aj1s po6oTH 3
iX peconjiasisalii, BHOCATh Ae30praHisaliilo B ce-
pefloBUILi cBOro nepebyBaHHs, CXUJIbHI [0 CTBO-
peHHs1 KOHQJIIKTOreHHUX HepopMaIbHUX 06’€Jl-
HaHb 3aCy/PKEHUX arpecrBHOI CHOPSAMOBAHOCTI,
NOIUMPEHHS 3/I0YKHHOTO BILJINBY.

VI. 3a eK3UCTEHLIHUM 3MiCTOM KpHUMiHa/lb-
HO-paJMKaJIbHOI IOBE/iHKU

1. Padukas-iHKa103amop - BUABJSE JOMiHY-
BaHHSl B I'eHe3i Ta Cy6'€eKTMBHOMY 3MICTi aKTy
KPUMIHAJIbHOI'O paJyKalli3aMy eK3UCTeHILil Halle-
»kHOoCTI. Sk caymiHo 3ayBaxkye 0. B. Opsios (2021)
y pocimpkeHHi «Mojiycu 6yTTS 3JI04MHHOCTI: Ma-
TpULIA KPUMIHOJIOT0-eK3UCTEHLiaJIbHOTO aHaJli-
3y», €eK3UCTEHIIisl HAJIEXKHOCTI BUpakae adekiito
BU3HAHHA TiJHOCTI Yepes3 IrpynoBy ieHTUYHICTBD,
y 3B’sI3KY 3 Helo, yepe3 Hel. 3J104MHY, 1110 € BUpa-
30M €K3HUCTeHIii Ha/JeXHOCTi, — Ilie 3JIOUMHU
KOHPOPMi3My. [X yuMHeHHS TomupeHe y JeBiaH-
TOTeHHHUX, MapriHaJbHUX CepejOBHIIAX HEINOB-
HOJIITHIX, a TaKOX Yy 3aKPUTHUX KOJIEKTHBax 6e3
YiTKUX MpaBu paKTUYHUX BiIHOCUH: YB'sI3HEHI,
MijliTapu3oBaHi GopMyBaHHS TOILLO.

2. Padukan-pecnoHdep, njisi SIKOTO 3MiCTOM
MPOSIBY PafiMKai3My € Iepe>KUBaHHS BU3HAHHA
TiIHOCTI piBHOrO, 30KpeMa MDKIPYIOBOi piBHOC-
Ti, a60 > MparHeHHs /10 BU3HAHHS TiTHOCTI Yyepe3
rpynoOBY JOMIHAHTHICTb, BUKJIIOYHICTh, BULLICTh
(OpsioB, 2021). B ocHOBi 0CTaHHBLOTO - IPYTIOBUI
Hapuuycu3ay, ifes (mepexyuBaHHsI) BeJudi, 1110 Cy-
CIAUTB i3 )KepTOBHICTIO.

3. Padukasi-maHamogo6, B OCHOBI 3JI0UMHHOI
JiSIJIBHOCTI IKOTO JIEXKUTBb CTpaxX CMepTi i cmepT-
HOoCTi. EK3UCTeHLid CMepTHOCTI, IK HaroJIouye
10. B. OpsioB (2021), € GOHOBUM CTAaHOM >KUTTS
OyAb-sKOi JIIOJUHU N aleJloe 10 NPUHLUIOBOI
KIHI|eBOCTI iCHYBaHH#, L0 CTAa€E MOXJIWUBUM Y
KOHTEKCTi Takoi QpyHKIii BUILOI HEPBOBOI [isl/ib-
HOCTI, K CaMOCBiZOMicTb. JIorika po3ropTaHHA
IbOI0 HEUpPONCHUXO0JIOTiYHOTO, MeTadi3uYHOro
dyHKIioHaNy mo6pe BUKJAJleHa i KOMILJIEKCHO
obrpynToBana E. ®pommom (1992) y #oro Bijo-
Miil npani «AHaTOMisl JIFOACBKOI AeCTPYKTHUBHOC-
Ti». ¥ Hill ke BUeHUH apTryMeHTYE 3B’sI30K eK3UC-
TeHLii cMepTHOCTI (CTaHy eK3UCTeHLiaJbHOI
HepiBHOBaru) 3 JeCTPYKTUBHOW, TaK 3BaHOM
3JIOSIKICHOIO arpeci€ro, CaJUCTCbKUMU CXUJIBHOC-
TAMH, HeKpodisli€lo, KpUMiHAJIbHUMU CIIOCOGAMU

ix 3a/10BOJIEHHS1. 3arajioM JieTepMiHal[iliHi 3B’A3KU
MK eK3UCTEHLi€E0 CMePTHOCTI W arpeCUBHO-Ha-
CHUJIbHULbKOIO 3JIOYMHHICTIO B KPUMIHOJIOTIT MO-
»KHa BBaXKaTH BCTAaHOBJIEHUM HayKOBUM QaKTOM.

OT>Ke, MOXKHA AIMTH BUCHOBKY, 1[0 HAHOiIbII
Hebe3MevHi NMposABU KPUMiHAJbHOTO pajiMKasli3-
My CepeJi 3acy/JKeHHUX, cepeJi iHILIOro, MalTb B
OCHOBi 3yMOBJIEHY 6a30BUMH TaHATOPOOHUMU
€K3UCTeHLiIMHO HepiBHOBAXXHUMHU CTaHaMHU Hep-
BoBOi cucremu, eMmoliiiHoi cepu. Cy6’eKTUBHA
JIeriTUMisalliss TakvxX NpOosIBiB 3/iHCHIOETbCA Ye-
pe3 ¢opMyBaHHA ¥ apTHUKYJIIOBAaHHA KBasipauio-
HaJIbHUX TMPUBOJIB AJs arpecii. Hanpuknag,
MPUHECTHU CIIOYATKY /0 iasibHi Xpo6akiB abo Ta-
praHiB, KUHYTHU iX [0 B:Ke MPUTOTOBJIEHOI IXi Ta
3JIiHHATH THIBHY Oyplo, 3BUHYBAaTUTH aAMiHiCT-
pavuito BUIIpaBHOI KOJIOHII y He TJHOMY CTaBJIeHHI
Jlo 3acymxeHux. Tak camo moAi6Hi JieriTuMisza-
LifHI (3 PyHKLiOHANIBHOI TOUYKH 30pY) KOMILJIEK-
CH MOXyTb GOPMYBATHUCA i HA eTari NOCTKPUMI-
HaJbHOI MOBE/iHKU.

VII. 3a fgoMiHyIOUOH COLia/IbHO-POJIbOBOIO
03HaKOI0

1. Padukan-nidep, 110, IK IPaBUJIO, XapaKTe-
PHU3YETHCSA aBTOPUTETOM, € CY6 €KTOM 3/104YMHHO-
ro BIUIUBY Ta HedOpMasIbHUM JiZlepoM Cpynu
3acy/KeHHMX. Ix yacTka He nepesumye 10 % Big
yCbOTO 06CATY paJUKasiB, aje BOHU Bifpi3Hs-
IOThCSl CBOEI aKTUBHICTIO, iHilliaTUBHICTIO.

Tak, HanpukJaaza, 27 awTtoro 2015 p. 3acy-
JkeHUH M., mepebyBarouu y clelliaJlbHOMY aB-
TOMOGIJI, y Mexax eTalyBaHHs NPUOYB J0 BU-
npaBHOI KoJsIoHII N2 77 Ta, Mar4ud yMHCeJ Ha
TepOpHU3yBaHHA 3aCy/pKeHHUX, IKi pa3oM i3 HUM
3HAXOAW/IMCS Y Cllellia/IbHOMY aBTOMOGLI, Ta
Hana/J Ha aJMiHICTpaLilo BUIIPaBHOI YCTAHOBHU 3
METOI0 Jle30praHisyBaTu poGOTYy yCTaHOBU BU-
KOHaHHA [0KapaHb, NepellKo/pKaTH 3/[iHCHEHHIO
HOPMaJ/IbHOI JiAJIbHOCTI 111040 BUKOHAHHA IOKa-
paHb Ta peasisyrouu HOro, Norpoxyodu ¢isud-
HHMM HaCUJbCTBOM IHIIMM 3acy/pKeHUM, dKi Ie-
peGyBasii 3 HUM, NPUMYCUB iX Pa3oM 3 HUM
CIPUYMHUTHU COOI TiNlecHI YIIKOKeHHS LISAXOM
MOpi3iB nepeAIuIiyysa pyKH, OTIM HakKasaB 3acy-
JKEHVWM YUHUTH OIlip NMpefCTaBHUKAM aJIMiHICT-
pauii BUIIpaBHOI KOJIOHII, pO3LITOBXYBAaTH CIleLi-
aJbHUHA aBTOMOOIJIb i HE BUXOAUTH 3 Hboro. TUM,
XTO BIJIMOBHUBCA 3[iHCHIOBATH CaMOYILUKOJKEH-
Hsl, HaHic nopi3u pyk Jie3oM 6puTBUl.

BaxysiuBO 3ayBaKWUTH, L0 pafUKaIU-JIiepU
36epiraloTb CBil 3JIOUMHHUH BIVIMB 1 micjas

1 Bupok bepaissHCbKOrO MiCbKpallOHHOTO Cyqy
3anopisbkoi obusacti y cripasi Ne 310/3065/15-k //
Onenpata6or : cait. URL: https://opendatabot.ua/
court/73641494-50eb2ec55dbbf5cc9291accla9e
81084 (zaTa 3BepHeHHs: 01.02.2023).
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3BIJIbHEHHS 3 Micl[b 10306aBJIeHHS BOJI, MPO 10
HaO4YHO CBif4aThb pe3ysbTaTh gocaimxeHHa C. [le-
kepa Tta /l. I[lipy3a (2020). Bueni po3pobusiu Tpu-
BUMIpHY MOJleJIb aKTHMBHOI paJMKaJisanil 3acy-
JPKEHOT0 Ta MPOoJIOHTalil paiuKaJbHOI YCTAaHOBKHU
mic/ig 3BUIbHEHHH 3 B'A3HULL. BBarkaeMmo, 1o 1
Mojlesb MOXKe OYTH BUKOpPHUCTAHA i JJisl BJJOCKO-
HaJIeHHs 3axO0/iB i3 NpoTUAil peluIUBHINA NOCT-
neHiTeHLiapHiA 3JI04MHHOCTI ¥ Ge3mocepesHbO
palMKaJIbHUM NIPOSIBaM CcepeJi 3aCyKeHUX.

2. Padukan-kongopmicm - 6inplm nouupe-
HUW TUI pafiMKaliB-3aCy/pKeHUX, IHTesJeKTyalb-
Hi Ta MOpPaJIbHO-BOJIbOBI IKOCTI IKUX He [03BO-
JISIOTh IM BUKOHYBATH Jifiepcbki PpyHKIii, mpoTe
BOHMU JIETKO J0JIy4alTbCAd [0 paJUKaJIbHUX JiH,
CTal4HU IX aKTUBHUMHU y4acHUKaMH (10 90 % ycix
3/104MHiB). [ligAaTIMBUIN eMOLIIHHOMY 3apaXKeHHI0
Ta, IK 3ayBAXKYETbCSA y 3apyOiKHUX JOCTIPKEHHSIX
MEeHITeHLiapHOi 3JI0YMHHOCTI, JIETKO BTATYETHCA y
KpuMiHaibHi  aBaHTiOpu (Mulcahy, Merrington,
Bell, 2013). MexaHi3M 3a/y4eHHs TaKuUX OCib J10
pajyKaJbHUX HaCWIbHHULBKUX [ill B yCTaHOBax
BUKOHAHHS MOKapaHb A06pe ONMCaHUM aHaTiTHY-
HOIO CXeMOI0 CTeH(OPACHKOI0 TIOPEMHOTO eKcIle-
pumMenTy @. 3iMbapo, 1110 3BUIbHSE HAC BiJl HEOO-
XiHOCTI AeTa/IbHOI apryMeHTallil.

BHUCHOBKHU. IlincymoBywuM, 3a3HA4YMMO,
110 3a pe3yJibTaTaMU eMIOipUYHOr0 aHasli3y i Te-
OpEeTHUYHOr0 y3arajJbHeHHs HaM BJaJioCcd 3alpo-
MOHYBAaTH CiM TUIIOJIOTIYHUX KPUTEPIIB: 32 Xapak-
TepoM, CIIPAMOBAHICTIO KPHUMiHAJIbHO-PaJHKaJlb-

HUX [Jill, KOHTEKCTyaJlbHUM eJIeMEHTOM 0COOUC-
TicHOI pajuKaisanii, [JKepejaoM paLUuKaJbHOI
YCTAaHOBKH, 0COGJIMBOCTSMU NPEJUKATHOrO CTa-
Hy paZuKala, eK3UCTEeHLiHUM 3MiCTOM KpuMi-
HaJIbHO-PaZIUKaJIbHOI TOBELIHKH, [JOMIHYHYOIO
COLia/IbHO-POJIbOBOI 03HakKow. Ha ix miacrasi
OyJi0 BUiIJIEHO 22 KPHUMiHOJIOTIYHI TUIK (Bpaxo-
BYIOYH MiJATUINHM) KpUMiHAJIBbHUX paZuKaJiB ce-
pen 3acyikxeHux. HajgaHo onuc K/I040BHUX KpHU-
MIHOJIOTIYHO 3HAUYylIMX PUC KOXHOro Ttumy. Ha
BUSIBJIEHHS], QiKcallilo LIUX pUC Ma€ CIPsIMOBYBa-
THUCb K IEPBUHHA JAiarHOCTMYHA poboTa BiAmo-
BiIHUX MiZPO3AiJiB Ta CaYK60BUX 0Ci6 CEKTOpIB
KapaHTUHY, [JiarHOCTUKU Ta PO3MNOJiJYy BUIIPaB-
HUX KOJIOHIH, Tak i mojasbiia poboTa iHCIeKTo-
piB BigainiB coujasbHO-nicUx0J0TiYHOI POBGOTH.
Kpim Toro, 1151 iHdpopMalis Moxe Ta Ma€ 6paTucs
Jl0 yBary npu opradisauii Ta 3jilicHeHHi onepa-
THUBHOI poOOTH cepeJ, 3acy/KEHUX A0 M036aB-
JIeHHS1 BOJIi IS BYACHOTO 6JIOKYBaHHSI PO3rop-
TaHHSA MOTHBALiil Ha BUYMHEHHS paJUKaJIbHUX
[ill, IpUNMHEHHS TeHJAEeHLiN pajuKasizauii ce-
pezoBulla 3acy/xkeHux. BopHoyac 3anpomnoHo-
BaHa HaMHW TUIOJIOTiA KPUMIHA/IbHUX paJUKaiB
B YCTaHOBAaX BMKOHAHHfA I[IOKapaHb He € 3aKpH-
TO0, BUYepnaHoto. BoHa Moxe 6yTH [0NOBHEHA
OisbII eTasi30BaHUMM THUIIOJOTIYHUMU KpHUTe-
piIMHU 3aJIeXKHO BiJ L[IJIbOBOI YCTAaHOBKU LOC/I[-
HHKa, KOHKPETHOI'0 MPUKJIAIHOTO 3anuTy y cdepi
3ano6iraHHsl KpHUMiHa/JbHO-paJUKaJbHUM IPO-
fIBaM B YCTAaHOBAx BUKOHAHHA NI0KapaHb.
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KPUMHWHOJIOTUYECKAA TUII0JIOTUA NPECTYITHUKOB-PAAUKAJIOB CPEJN
OCYXJEHHBIX K JIMITEHUIO CBOBO/bI

CTaTbs NOCBsIEHa UCC/IeJOBAHUIO JIUL IPECTYTHUKOB-PAAUKAIOB CPeJH OCYKEeHHbIX K JIU-
IIEHUIO CBOGO/IbI C HCIIOJB30BaHHUEM MeTO/a THIOJIOTHH. [Ipe/iyiokeHO ceMb aBTOPCKUX TH-
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155



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

JeCTBUH, KOHTEKCTYaJbHOMY 3JIEMEHTY JIMYHOCTHOM paJiKaju3aliiy, UCTOYHUKY pajiy-
KaJIbHOM YCTaHOBKH, OCOGEHHOCTSIM NPEJUKATHOI'O COCTOSIHUS paZUKasa, 3K3UCTEeHLUa/lb-
HOMY COJIEP’KaHUI0 KPUMUHAJIBHO-PAIUKaIbHOIO IOBE/IEHUS, JOMUHUPYIOLEMY COLIATIbHO-
poJieBoMy NpU3HaKy. Ha ux ocCHOBaHMU BblJieJIeHbl U 0XapaKTepPHU30BaHbI 22 KPUMHUHOJIOTHU-
YyecKHUX TUIA (BK/IIOYas MOATHUIIbI) KPUMUHAIbHBIX PaJJUKaI0OB CpeJid OCyXAeHHbIX. Onpese-
JIEHbI BO3MOXXHOCTH HCIOJIb30BaHUs 3TOM MHGOPMALUK B paboTe CIy»KEOHBIX JIUL, CEKTOPOB
KapaHTHHA, IMarHOCTUKH U pacnpe/ie/ieHus UCTPAaBUTENbHBIX KOJOHUH, HHCIEKTOPOB OT/e-
JIOB COL[UA/IbHO-TICUX0JIOTUYECKON PAabOThI, ONIEPAaTUBHBIX pA6OTHUKOB.

Karouessle c108a: KpumMuHaabHbIl padukaausm, AuwieHue ceo600bl, yupexrcdeHust UCnoNHEHUs
Hakaszauuil, NAUMHOCMb paduKaad, muno102usl.
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CRIMINOLOGICAL TYPOLOGY OF RADICAL CRIMINALS AMONG SENTENCED TO
IMPRISONMENT

The article is devoted to the study of radical criminals among those sentenced to imprison-
ment. The purpose of the article is to provide a criminological typological characteristic of
criminal radicals among those sentenced to imprisonment. The following tasks have been
solved to achieve this goal: 1) to define the typological criteria for the division of criminal radi-
cals among those sentenced to imprisonment; 2) to identify the relevant criminological types
according to the criteria; 3) to identify and describe the signs of criminological types of crimi-
nal radicals among those sentenced to imprisonment.

It has been proposed that 7 typological personal criteria should be used in scientific use and
practical criminal prevention activities: by nature, by the direction of criminal and radical ac-
tions, by the contextual element of personal radicalisation, by the source of radical attitude, by
the peculiarities of the radical’s predicate state, by the existential content of criminal and radi-
cal behaviour, and by the dominant social and role feature. According to them,
22 criminological types (including subtypes) of criminal radicals among convicts were identi-
fied. The author describes the key criminologically significant features of each type. The inte-
grated typological characteristics of radical criminals among convicts give grounds to note that
most of them can be correlated with an initiative, aggressive, rational-conformist, collectivist
radical of an inclusive type.

Both the initial diagnostic work of the relevant units and officials of the quarantine, diagnostic
and distribution sectors of correctional colonies, as well as the further work of social and psy-
chological work inspectors, should be aimed at identifying and recording these features. It has
been argued that this information should also be taken into account when organising and car-
rying out operational work among prisoners in order to block the development of motivations
for radical actions in a timely manner and to stop the tendencies of radicalisation among pris-
oners.

It has been noted that the proposed typology of criminal radicals in penitentiary institutions is
not closed, exhaustive, and can be supplemented with other criteria and types depending on
the researcher's target setting and a specific applied request in the field of prevention of crimi-
nal radical manifestations in penitentiary institutions.

Key words: criminal radicalism, imprisonment, penitentiary institutions, radical personality, ty-
pology.
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MPOBJIEMU ®OPMYBAHHSA TA PEAJI3ALII METOJUMKH PO3C/IIIYBAHHA

BBUBCTB, 10B’A3AHUX 13 JJOMAIIIHIM HACHUJIbCTBOM

Po3po6JieHo TeopeTHuHi 3acajk N06GYJOBHM OKpeMoi KpUMiHa/liCTUYHOI METOAUKH PO3CIiy-
BaHHs BOMBCTB, YYMHEHHUX Y 3B’13Ky 3 JJOMalllHiM HAaCUJIbCTBOM. 3allpONIOHOBAHO HayKOBe 06-
I'pyHTyBaHHs JudepeHLialii BijIOBiHOr0 pi3HOBUAY BOUBCTB y CUCTEMI KpUMiHaIiCTUYHOI
knacuodikalii KpUMiHaJbHUX NpPaBONOpPYLIEHb, MOB'S3aHUX i3 JOMallHIM HacUJIbCTBOM. Bu-
3Ha4YeHO OKpeMi eJleMeHTH MEeTOMKH PO3CJIilyBaHHS 1IbOI'0 BUJy BOUBCTB Ta ix crnenniky B
KOHTEKCTi po3po6JiIeHHS KPUMiHAMiCTUYHUX pekoMeHAanii. HazaHo xapakTepucTHKY 0C06-
JINBOCTEN MPAaKTU4YHOI peasizalii METOAUKY PO3CIilyBaHHS BOUBCTB, NOB'I3aHUX i3 AoMal-
HiM Hacu/IbCTBOM. BU3HauyeHo, 1110 BOUBCTBO, BUMHEHE y 3B'I3KY 3 JlOMalllHiM HaCHUJIbCTBOM, €
pi3HOBU/OM ZOMALIHBOTO (TOGYTOBOI0) BOMBCTBA, NPOLEC PO3C/IiAyBAaHHS IKOTO XapaKTepH-
3yeTbcA crnelPiYyHUMHU pUCcaMH, L0 3yMOBJ/IOIOTh NOTpeby GpopMyBaHHSA BiJOBiAHOI OKpe-
MOl MiABUI0BOI KPUMIiHaICTUYHOI METOLUKH.

Kawouosi caosa: kpuminasicmuuHa memoduka, po3caidy8aHHsi 86uscms, po3caidysaHHs 0o-
MQWHIX 86u8cms, po3cAidy8aHHs1 JOMAWHbL020 HACUAbCMBA, KPUMIHA/IbHE NPOBAONCEHHS, KpU-
MiHa/icMu4Ha Xapakmepucmuka, cAidui cumyayii, n1aHy8aHHsl po3Caidy8aHHs, MAKMuKa npo-
sedeHHs caidyux (po3uykosux) Oitl.

OpuzinanbHa cmamms

BCTYIIL Ilpo6sieMa A0MalIHbOr0 HACHJIbCT-
Ba Ta NPOTHUZIl KOMY 3HAaXOAUTHCA B LIEHTPI yBa-
I'M HayKOBLIB i NpakTHKIB. lle noB’sA3aHo 3 HaA-
3BMYalHO HEeraTUBHUMM HaCJiJKaMU LbOrO
ABUIIA Ta BUCOKOK COLia/IbHOK YYTJIMBICTIO Bi-
JAIOBIHYX UTaHb. B ycboMy cBIiTi 3apa3s crocre-
piraeTrbcd 3poCTaHHA iHTepecy 40 KpUMiHaJIbHUX
IpaBoONOpYIIeHb, NOB’'SI3aHMUX i3 JJOMAaIlHIM HacU-
JIbCTBOM, XapaKTEePUCTHUK IPABONOPYLIHUKIB I
>KepTB, 306i/IbIIYETbCA KiJBKICTh HAayKOBUX J0C-
Jipxenp y uiit coepi (Kim, Merlo, 2021). Ak ciy-
mrHo 3a3Havuaa O. 1. 3incy (2021, c. 36), «po3B’s-
3aHHA MNpo6JieMH [JOMAIIHbOTO HACUJIbCTBA Y
CBiTi ¥ Y KOHKpeTHO oGpaHiil Jiep>kaBi € cucrte-

© Crenantok P. JI,, I'yceBa B. 0., Kikinuyk B. B., 2023

MO0 YUHHUKIB €KOHOMIYHOTO, MOJITUYHOTO, Ky-
JIbTYPHOT'0 XapaKTepiB Ta 3-MOMDX iHIIOro MOB’s-
3aHe 3 0COGJIMBOCTAMU 06paHOro0 BEKTOpa Mexa-
Hi3MIB JIep>KaBHOT0 BIUIMBY». Y TAKUX MeXaHi3Max
HaW6IIbLI CyTTEBe 3HAYEHHS MA€E CUCTeMa 3aX0-
JiB 110/10 3an06iraHHs JOMallHbOMY HACHJIbCT-
By. Cepe/; iHLLIOTO TYT BaroMoto € it epeKTUBHICTb
peakuil ynoBHOBaXKE€HHUX [lep>KaBHUX OpraHiB Ha
BCi Oro BUNAJKH, B TOMY YMCJi Taki HalOiIbII
TSKKI, IK yOUBCTBA.

B YkpaiHi B 0CTaHHI pOKM TaK0X IOCUINJIACh
yBara [0 mnpo6JieMd JOMaUIHbOTO HAaCHUJIbCTBA.
Hampukinui 2017 p. 6y/10 yxBajeHO 3aKoH YKpai-
HU «[Ipo 3amob6iraHHA Ta NPOTHIII0 JOMAIIHbOMY
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HacuabcTBY»l. Togmi »k KpuminanbHUN Kogekc
Ykpainu 6yJsio onoBHEHO cT. 126-1 «/jomaliHe
HaCUJIbCTBO», SIKOIO NepeAbayeHo JJ0AaTKOBI 06-
MeXyBaJIbHi 3aX0/1 100 0Ci0, 1110 BYNHU/IH [10-
MalllHE HAaCUJIbCTBO. Y 4epBHi 2022 p. Haumomw
KkpaiHolo 6yJsio paTudikoBaHo KouBeHmiro Paju
€Bponu npo 3anobiraHHsA HACUILCTBY CTOCOBHO
KIHOK i JIOMalllTHbOMY HacCUJIbCTBY Ta 60pOTHOY i3
IIMMH SIBUIAMUZ. Y [iSIJIBHOCTI Aep»KaBHUX yCTa-
HOB 1 3aKJIaZiB COLiaJIbHOTO 3aXUCTy HaceJIeHHd,
OXOPOHU 3/I0pOB’sl, MPaBOOXOPOHHHUX OpPraHiB
NPOTHU/IA Ta 3an06iraHHs AOMAaIIHbOMY HAaCUJIb-
CTBY BH3HAYa€TbCA fAK OAWH I3 MpPIOpPUTETIB.
YnpoBaKyrOTbCA NepefoBi NPaKTUKU B Ll ra-
J1y3i, 3pOoCTa€ iHTepec HAayKOBL|iB 10 Pi3HUX acIe-
KTiB 1[i€l Mpo6JIeMaTHKU.

OpHi€to 3 HaMGi/IbII HeGe3neyHuX GopM Ta/
abo pe3y/abTaTiB [JOMAallHbOTO HACWJIbCTBA €
BOUBCTBO. lle fifAHHA cIpUYMHAE 6€3M0BOPOTHI
HaC/TiAKW y BULJIA/JI CMEPTi JIIOJAUHU, TOMY Haii-
HepIIUM 3aBAAHHAM 3aBX/H € 3aM06iraHHs Horo
BuMHeHH!0. OZIHAaK SIKILO TaKa MoJis Bce X Bixby-
BA€ETHCH, BAXKIMBO LIBUJKO Ta AKICHO po3ciifyBa-
TH i, B TOMy YHCJi 3 METOI BUPOOJIEHHS J0/aT-
KOBHX 3aX0/1iB TPO}iIaKTUKU MOIOHMX BUNIAJKIB
y MallGyTHbOMY.

3a3HaueHi 0OCTaBHUHM CBilYaTh MPO aKTya-
JIBHICTb KPUMIHAJNICTUYHUX JOCIIPKEHb IIpO-
6/ieM BUSIBJIEHHSI Ta PO3C/JiAyBaHHS BOUBCTB,
YUYUHEHUX V 3B'I3Ky 3 JOMAIlHIM HaCHUJIbCTBOM.
IcHye HarasibHa notpeba y $opMyBaHHi BiAmnoBi-
JHOI NiABUJOBOI KPUMIHAJNICTUYHOI METOAUKHY,
CBOEYACHOMY OHOBJIEHHI iCHYHOYMX MeETOLUKO-
KpPUMiHa/JIiCTUYHUX peKOMeHJalil, yIpoBaJKeH-
Hi HOBITHiX 3aco6iB i MeTOAiB, CIPSIMOBAHUX Ha
MOKpallleHHA CTaHy NPaKTHU4YHOI AisJIbHOCTI Op-
raHiB po3cJilyBaHHA 3a LIMM HalpPsIMOM.

META 1 3ABJAHHA AOC/IIJ?KEHHA. Me-
Mo CTaTTi € po3po6JIeHHSI TEOPETUUHUX Nepej-
yMOB (OpMyBaHHSI OKpeMoi KpHUMiHaJiCTUYHOI
MEeTOJIUKH PO3CJilyBaHHS BOWUBCTB, YUMHEHUX
3B’A3Ky 3 JIOMAalUHIM HaCU/IbCTBOM. 3a80aHHAMU
JOCJII/PKEeHHS1 € HayKOBe OOIDYHTYBaHHA Jude-

1 [Ipo 3amob6iraHHsl Ta NPOTHU/iI0 JOMALIHbOMY
HaCUJIbCTBY 3akoH VYkpainu Big 07.12.2017
Ne 2229-VIIl // basa panux (B/]) «3akoHO/jaBCTBO
Ykpainu» / BepxoBHa Pama (BP) Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/2229-19
(maTa 3BepHeHHs: 04.02.2023).

2 KouBeHnis Pagu €Bponu mpo 3amo6iraHHs
HAaCWIbCTBY CTOCOBHO JKiHOK 1 JoMallHboMy
HaCUJIbCTBY Ta 60poThOY i3 numu sBuamu (Cram-
6yJsibcbKa KoHBeH1is) : Big 11.05.2011 // B/l «3a-
KOHOJIAaBCTBO YKpainn» / BP VYkpaimum. URL:
https://zakon.rada.gov.ua/laws/show/994_001-11
(maTa 3BepHeHHs: 04.02.2023).

peHuianii BiZimoBijHOro pisHOBH/ly BOUBCTB Yy CHC-
TeMi KpUMiHa/MiCTUYHOI Kiacudikauil KpuMiHaib-
HUX NPaBONOpPYLIEHb, IOB’SA3aHUX i3 JOMAIIHIM
HAaCUJbCTBOM; BU3HAYEHHS OKpPEMUX eJIeMeH-
TiB METOAUKU PO3CJAiLYBaHHSA AOCJiJKYBaHUX
YOUBCTB Ta iX crienupiku B KOHTEKCTI Mo6y 0BH
KpUMiHaICTUUHUX peKOMeH/allild; XapaKTepuc-
THKa O0COOJIMBOCTEH MPAKTUYHOI peaJsizalii Me-
TOJWKH pO3C/IiyBaHHS BOMBCTB, YYMHEHUX VY
3B’fI3KY 3 JIOMAlIHIM HaCUJIbCTBOM.

orjiaj JITEPATYPMU. Peanizanisa HayKoBo-
ro 3aBJaHH4 11010 OPMYyBaHHSI METOJAUKH PO3-
cimyBaHHS BOGUBCTB, YUYMHEHUX Y 3B'A3KYy 3 JI0-
MalllHiM HacWJbCTBOM, HacaMIiiepe[, 3aJIeXXUThb
Bi/j IpaBUJILHOI'O BU3HAYEHHSA CyTHOCTI BiZIOBI-
JIHOTO pi3HOBH/ly BOMBCTB Ta 3'sICYBaHHs CTaHY i
NepcrneKTUB MNOo6YJ0BU MeTOLUKO-KpUMiHaJIiC-
TUYHUX peKOMeHJalil i3 posciaigyBaHHA KpuUMi-
Ha/IbHUX NPaBONOpPYLIEHb, MOB’I3aHUX i3 JoMa-
LIHIM HaCUJIbCTBOM.

HaykoBusMu 6yJi0 HaroJioleHoO Ha mepclie-
KTHUBi MOGYJ0BU BHJI0BOI METOJWUKH PO3CIiay-
BaHHA JIOMalIHbOro HacubcTBa ([Tuenina, 2020)
Ta cpopMOBaHO BiJIMOBiIHY OKpEMY KpUMiHaJi-
ctuaHy MeTtoguky (lmenko, 2021). Takox pos-
po6sieHO KpUMiHaJMiCTU4YHY Kaacudikalilo Kpu-
MiHaJIbHUX NPaBONOPYLIeHb, L0 MOB’sI3aHi 3
JomamHiM HacuibcTBoM (KomapuHcbka, 2022).
JlocipkeHO OCHOBHI eJleMeHTU MeTOLUKHU PO3CJIi-
JlyBaHHSI BOUBCTB, YYMHEHUX V 3B’S3KY 3 JOMAILHIM
HAaCWJIbCTBOM, 30KpeMa IX KpUMiHaJICTU4YHY KJIa-
cudikallito, KpUMIHAJICTUUHY XapaKTEpPHUCTHKY,
crnetPiKy TaKTUKHU MPOBEAEHHS OKPEMHUX CIIIAUHX
(po3mykoBUX) Aill Ta okpeMi mpo6seMy JoOKasy-
BaHHs (llanosas, 2020; llanosan, 2021; Husieva
et al,, 2021; l'onTapenko, 2022). [IpoTe 3anpormno-
HOBaHI HayKOBLSMH NOJIOXKEHHS He OXOILIIOITh
yCbOTO CIIeKTPa Npo6JieM po3C/IiyBaHHS TSKKUX
3JIOYUHIB MPOTHU KUTTH i 3/10pOB’1 0CO6H, TOB's-
3aHMX i3 JOMalIHIM HAaCWJIbCTBOM, a TAKOX IOT-
pebyoTh OAATKOBOrO aHaslidy, y3arajbHeHHS i
B/JIJOCKOHaJIEHH4.

METOA0J10T1d AOCHIAAKEHHA. Ilig yac
JlocJliPKeHHs 6yJ10 3AiCHEHO MONIYK, y3arasb-
HEHHS Ta KPUTUYHUH aHaJi3 HAayKOBUX MyOJIi-
Kallil CTOCOBHO BHU3HAYeHHA 3MICTy MOHATb
JIOMaIIHbOT'0 HACUJIbCTBA, KPUMiHaJIbHUX Npa-
BOIOpYLIEeHb, IOB’SI3aHUX i3 JJOMalIHIM HaCHJb-
CTBOM, IOMallIHiX yOUBCTB i BOUBCTB, YYUHEHUX Y
3B’SI3KY 3 JJOMAlIHIM HaCUJIbCTBOM, Ta CKJIaJ0BUX
eJleMeHTIB KpUMIHa/JiCTUYHOI METOAWKHU BiAIO-
BiHOTO pi3HOBUAY BOGHUBCTB. I/l BU3HAYEHHS
TEOpeTUYHUX NepeayMoB GOPMYBaHHS Ta pPeKo-
MeH/allii 111010 3MICTy METOJUKU PO3C/IiJyBaHHS
BOMBCTB, YYMHEHUX V 3B’A3KY 3 JOMallHIM Hacu-
JIbCTBOM, 6yJI0 3aCTOCOBAHO CUCTEMHO-CTPYKTYP-
HUK NifxiA, 30KkpeMa NpPOBEJEHO CUCTEMHUU
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aHaJIi3 eJIeMeHTIiB MeXaHi3My BYMHEHHs JOMalll-
HiX BOMBCTB i JIOMallHbOT'O HAaCUJbLCTBA, MislJib-
HOCTi OpraHiB NpaBoONOPSAKY 1100 3ano6iraHHs,
BUSAIBJICHHS Ta PO3CJAiJAyBaHHA LbOTO Pi3HOBUAY
BOMBCTB, a TAaKOXK HAyKOBUX PEKOMeHJalil, 110
CTOCYIOTbCS METOAUKO-KPUMIHAJIICTUYHOTO 3a-
Ge3neyeHHs1 JOCYJJOBOTO PO3C/AiJyBaHHS Yy KpHU-
MiHaJIbHUX MPOBa/XKEHHAX Npo BOGUBCTBA. Byso
JOCJi/PKEeHO 3aKOHOZABCTBO YKpaiHM LI0JA0 3a-
no6iraHHs Ta NPOTUAIl AOMAIIHbOMY HACHUJIbCT-
By, BHUOIpKOBO IpoaHa/i30BaHO BHUPOKU CY/iB
pi3HMX peTioHIB YKpalHM y KpUMiHaJbHHUX CIIpa-
BaxX IIpo BOWBCTBA, NOB’sI3aHi 3 JlOMalllHIM HaCH-
JIbCTBOM, po3MillleHi B iHpopMaliiHii cuctemi
«EVHUN Jep:KaBHUM PEECTP Cy[OBHUX pillleHb»
3a nepiog 2020-2022 pokiB.

PE3YJIbTATH JOC/IKEHHA TA
AUCKYCIA. Y BITYM3HAHIA KpHUMiHaTiCTUYHIN
Hayli Ta CcJAig4iil NpakTULi AaBHO NPUUHATO BU-
OKpEeMJIIOBAaTH KaTeropiro CiMeHHO-MOGYTOBUX
youBcTB. BoHa BMingye Bci ¢akTu 3amofissHHSA
CMepPTi JIIOJMHI Ha I'PyHTI ciMeHHUX KOHQJIIKTIB
Ta IHIIMX XUTTEBUX cuTyauid. OfHaK 4O LbOro
yacy B MexKax L€l rpynu AOCAIZHUKYU Mailke He
3BepTa/ii HaJleXkKHOoi yBaru Ha BOUBCTBA, IOB'f-
3aHi 3 JoMalIHiM HACUJIbCTBOM, fIKi, IK BUJJAETh-
cs, MalOTb JOCTaTHIO crnenudiky A/ OKpeMoi
audepeHIianii.

B aHrilicbKil TepMiHOJIOTIT TaKOX LIUPOKO
BXXUBAETbCA NMOHATTA «domestic homicide» (DH),
BapiaHTaMU IlepeKJaZy AKOro € Taki TepMiHH, AK
«JlOMalIHE BGHUBCTBO», «yOUBCTBO B CiM'i» a6o
«1mobyToBe BOUBCTBO». [IpM 1bOMy BapTO yTOY-
HUTH, 110 [0 Li€i rpyny BOUBCTB MOBHICTIO 260
YaCTKOBO BXOJATb JleKiJIbKa iHIIUX Pi3HOBUJIB,
AKI HepiKo JOCHIIKYIThCA OKpeMo. Tak, TepMi-
HOM «BOUBCTBO IHTUMHOTO NapTHepa» (aHIVI.
«uxoricide» abo «intimate partner homicides»)
Ha3MBalOTb YMHCHe BOUBCTBO JIIOAWHU ii abo #o-
r0 HHUHIMHIM YU KOJMUIHIM  HOAPYACKAM,
6oiidppensoM, AiBUMHOIW abo maptHepoM (Kim,
2020). JitoB6uBcTBO (aHr.. filicide) BKJIIOYaE B
ce6e BOMBCTBO MaJIOJIITHIX ZiTeH i BOUBCTBO HO-
BOHApO/PKeHOI AWTHUHM (aHIVI. nheonaticide). Y
CBOIO 4Yepry, TepMiHOM «ciMeilHe BOHBCTBO»
(anra. «familicide») no3HayarOTh BOUBCTBO 0iJib-
nie HiXK ofHOTO 4JeHa oAHiel ciMi (Malmquist,
1980), BOUBCTBO ApPYXKHUHH/Y0JIOBiKa Ta O4HOTO
a6o 6inbmie gitedt (Wilson, Daly, Daniele, 1995).
BiamoBizHo /10 KaTeropii ciMeliHUX YOUBCTB 4ac-
TKOBO BXOJUTb AiTOBOGMBCTBO Ta BOUBCTBO iHTU-
MHoro naptHepa (Liem, Koenraadt, 2008). Takoxx
pO3pi3HAITh BOHUBCTBO 6aTbKa, MaTepi, 6paTa,
cecTpy. TakuM 4MHOM, 3arajioM KaTeropisa «zo-
MallHE BOMBCTBO» 03HA4Ya€ BOMBCTBO 0COOU (iH-
TUMHOrO MapTHeEPa, AWTHUHH, 6aTbKa, MaTepi,
6paTa, CecTpH, iHIIOro poJuyYa), 3 AKOW BUHHUU

nepebyBae abo paninie mnepebyBaB y ciMeHHUX
a60 6JIM3bKUX CTOCYHKAaX.

[Ipu PopMyBaHHI OKpeMHUX KpUMiHaTiCTUY-
HUX METOJUK KaTeropis JoMallHix BOHWBCTB, Ha
Halll [1OIJIfiZl, BpPaXOBY€EThCS HeJOCTaTHLO. e no-
B'I3aHO 3 THUM, L0 fIK MijAcTaBy AvdepeHmialil
Ti€l 4M IHIIOI METOAUKH HAYKOBLi 3aCTOCOBYIOTh
HacaMmIlepe/; KpUMiHa/IbHO-NPaBOBY Kjacudika-
1[it0 BOUBCTB, sIKa He MiCTUTb OKPEMOTI'0 pPi3HOBH-
Zly loMallHbOro BOGMBCTBA. BojgHoyac y JocUThb
posrajiykeHid KpuMiHaJdiCTU4HINA Kaacudikaumii
BOMBCTB MOKM 1110 TaKO>XX He BUP06JIeHO BiATOBI-
JHOro Kputepisd. ToMy HayKOBLi xo4a i BpaxoBy-
I0Tb JAy>Ke MOIIUPEeHUH CiMelHOo-Mo6GyTOBUM MO-
TUB YYMHEHHS1 BOUBCTBA, ajle He 30CePeKYI0Th
yBary Ha crnenudini BusiBjieHHs QakTiB gomali-
HbOI'0 HACW/IbCTBA Ta 3amnobiraHHsa Homy. lle
MPU3BOJAUTH 0 OYEeBUJHOTO HEJOJIIKY B HayKo-
BOMY 3abe3nedyeHHi po3c/ifyBaHHsI BOUBCTB, KO-
Ju chopMysIbOBaHI HAyKOBO-IIPAaKTHYHI peKoMe-
HJALil He MalTb JOCTAaTHbOTO COPSMYyBaHHA Ha
MOBHE Ta BCebiuHe JOC/iPKeHHs MOo/il, 1[0 po3c-
JAYETHCA.

JlomaliHe BGUBCTBO Ta BOUBCTBO, BUNHEHE Y
3B’fI3Ky 3 JOMAalllHiM HAaCU/IbCTBOM, He € TOTOX-
HUMHU KaTeropiaMHu i CHiBBiAHOCATLCA K Lije i
yacTka. ['0/10BHOIO 03HAKOI0 MeXaHi3My Jpyroro
pi3HOBUAY BOMBCTB, L0 Bifpi3Hs€ HOro BiA iH-
LIMX BUJIB, € IpeJUKaTHe JOMalIHE HACUJIbCTBO.

B6uBCcTBO 3aBXJu € GOPMOI HACUIbCTBA
Ha/J| JIIDJAUHOI caMe co60l0. Ajie JOMalLIHE HACU-
JIbCTBO fIK OKpeMe KpHMiHaJbHO KapaHe JiHHA
B YKpaiHi BM3HA4Ya€TbCs O3HAKOIO CUCTEMAaTHyY-
HocTi. TOMy 3 TOYKHM 30py KpUMiHaJbHOI'O MpaBa
JlOMalllHE BOMBCTBO SIK popMa JOMAaLIHbOr0 Ha-
CUJIbCTBA, SIK 1 YMMaJIO iHIIMX «JOMAalllHiX» HacH-
JIbHULIbKHMX 3JI0YMHIB, i JOMalllHE HACHUJIbCTBO fK
OKpeMMU [eJiKT € pi3HUMHU KpPUMIiHaJbHUMU
npaBonopyleHHAMA. ToMy Npy BU3HA4YeHHI J10-
JIaTKOBHX 3aC06iB 3aXUCTy NOTEPMiJINX, KPiM TO-
HATTSA JOMAIIHBOIO HACW/IbCTBA, 3aKOHOJABelb
TaKOXX KOPUCTYETHCA NOHATTAM 3JI0UUHY, NTOB’fI-
3aHOro 3 JOMalllHIiM HaCWUJbCTBOM. lleil acmekT
Ma€ He TIJIbKA KpUMiHaJIbHO-NIPABOBE, a i KpUMi-
HaJ/liCTUYHe 3HayeHHA. HayKoBUSMM CJIyLIHO
BiiMiya€TbCsl, 10 3HAayHA 4YacTHHA CiMeHMHUX
yOUBCTB He MOB’f13aHa 3 IONepesHIM HAaCUJIbCT-
BOM 1 BYNHAETHCA 3 Pi3HUX MOTUBIB, Y TOMY YUCJIi
HaBiTb anbTpyicTuyHuxX (Liem, Reichelmann,
2014). TobTo AoMalllHi BOMBCTBA MOXYTb i He
CYNpOBOJKYBaTUCA ToNepeAHiM cUcTeMaTHy-
HUM JIOMallHIM HaCU/IbCTBOM.

3 TOYKM 30py pO3C/IAiAyBaHHA [JOMalIHIiX
YOUBCTB € Baroma pi3HHIlA MiXK 3'ICYBaHHSIM 00-
CTaBHH THX [lisiHb, IKi He OYJIM 3yMOBJIEHI MpO-
sBaMHU JIOMallHbOT'0 HACWJIbCTBA, ¥ IHIIMMH, e
caMe TaKe HACUJIbCTBO Bifirpano BUpillaJbHY
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posib y caMoMy GaKTi BUHHUKHEHHSI 3JIOUMHHOI
noaii. [lpyra kaTeropisi BOUBCTB BUMarae nocra-
HOBKHU crellu$idyHUX TaKTUYHUX 3aBJaHb i BXXUT-
TS J0JaTKOBHX 3aXOJiB SIK 110J0 3ab6e3NeyeHHs
MOBHOTHU PO3C/AifyBaHH, TaK i 1100 BUPILIEeHHA
MHUTaHb PETPOCIEKTUBHOTO i MpodislaKTUIHOTO
XapakTepy. Ak cBifYnTb a”asi3 caigyol Ta cyno-
BOI NpPaKTUKH, CIAiJ4i I MPOKYypOpyU He 3aBXAu
JIOKJIa/Ial0Th JOCTAaTHbO 3yCUJb JAJ 3'sICYBaHHSA
06CTaBUH NpeAUKaTHOIO JOMAIlHbOI'O0 HACHUJLJISL.
Y cBorw 4epry, BifcyTHicTb y yuHHOMY KIIK Ykpa-
iHM 060B’SA3KY CIiJYOr0 BXXUBATH 3aX0JiB LI0JA0
YCYHEHHs] NMPUYUH Ta YMOB, fIKi CIpPUAJIHA BYHU-
HEHHI0O KpPUMIHaJIbHOTO IIPaBONOpPYLIEHHS], He
Ha/Jla€ TaKOXX MOTUBALil 00 KPUMiHaTICTUYHOI
npodiTakKTUKA TaKHUX NPaBONOpPYILIEeHb. 3aKOHO-
MIipHO, 110 3a TAKOI CUTYyaL|ii ij 4ac po3ciaifyBaH-
Hs JIOMallIHiX yOUBCTB CJiJ4i HepifKo o6Mexy-
I0TbCSl BCTAHOBJIEHHSIM MOTHBY KPHUMIHaJIBHOIO
NpaBOMOpYILIEHHS], He MpPUKJIAJal4d 3HAYHHUX
3yCWJIb BHUBYEHHIO BCIX acCIeKTiB NonepesHbol
noBeJiHKYU BOUBLY, a y BUMAJKax BOUBCTBA — Ca-
MOTO KpPHBJHHUKA, )KePTBU BOUBCTBA. He npupins-
€TbCA HaJIEXKHOI yBary BULLEBKa3aHOMY aclIeKTy 1
y HayKOBO-METOAWYHUX PeKOMeH/aLifX 3 po3cJi-
AyBaHHA. lle € cyTTEBOIO NpOrajMHO0, ajpKe, Ha-
NpUK/IaJ, JOCAIJHUKAaMU BCTaHOBJIEHO, 1110 BOUB-
CTBa IHTUMHUX MNapTHepPiB y CBITI CKJaAalOTh
HIPUGJIU3HO CbOMY YAaCTUHY BCiX YOUBCTB i 4acTo
€ pe3ysbTaTOM HeedeKTHBHOI peakllii comiaib-
HUX CJIYXKO0, CIY»0 OXOPOHH 37I0pPOB’sl Ta OpraHiB
KPUMIHa/JIBHOTO TPaBOCY[Js Ha HaCUJIbCTBO 3
60Ky iHTUMHOro mapTHepa (Stockl et al., 2013).
Take 3ayBakKeHHS Ba)XKJIMBE He TIJIbKA 3 TOYKH
30Dy OI[iHKU ePEeKTHUBHOCTI 3ax0/[iB 3an06iraHHs
JOMAIIHbOMY HACWJIbCTBY. i1 KpUMIHAJIiCTHUY-
HOI METOAUKU BaroMuM € caM ¢GakT, 1[0 BYUHEH-
HIO JIOMalllHiX YOUBCTB 4acTO Nepesye CUCTeMa-
THYHE HACW/bCTBO BiIHOCHO TNOJPYXOKA, AiTeH,
6aTbKIiB Ta IHIIKX O6JU3bKUX 0Ci6 KPUBJHHUKA.
JloMallHE HAaCUJIBCTBO PO3IJIALAETBCA K
nepejyMoBa BYMHEeHHsI BOGUBCTB (Straus, 1986).
HesanexxHo Bim Toro, Koro BGUTO — KPHUBJHUKA
Yy KepTBY, GakT MonepesHbOro JAOMaUIHbOIO
HACUJIbCTBA € OCHOBHUM (aKTOPOM, 1110 BIJIUBAE
Ha pusuk youBctBa (Campbell et al, 2007). 3a
JaHMMU aMepHUKaHCbKUX JOC/iAHUKIB, IepeBax-
Ha OIJIBLIICTD KepTB TaKUX YOUBCTB IiJaBalncs
HaCWJIbCTBY 3 GOKy CBOTO MapTHeEpa MpPOTAroM
MUHYJIOTO POKY. UMM YacTiluMu OyJiu nonepes-
Hi aKTH HaCWUJbCTBA, TUM Oi/NbIIUM € PU3UK Ha-
CTYIIHOTO CMepTeJIbHOTO BUNAJKY SK L1010 XKep-
TBA HACWJLIA, TAaK | IIOJO CaMOro HAacUJIbHHUKaA
(Block, 2003, p. 5). Tomy Bce 6isiblie noJiileichb-
KHUX BiZIOMCTB YIIPOBA/KYIOTh NPOTrPaMU OLLiHKH
He6e3neku JetanbHocTi (LAP), aki BuMararoTb
Bif, mosiinefcbKUX, KOTPi pearyoThb Ha iHIUJEHT

3 JIOMalIHIM HAaCWJIbCTBOM, OLIiHIOBaTU pasoM i3
)KepTBaMU MOKJIMBUH PU3UK IXHBOI CMepTi Bij
pyk kpuBgHuka (Klein, 2012). Taki nporpamu
BIPOBA/KYIOThCA | B YKpaiHi, 110 MEBHUM YH-
HOM BiJIO6pasuThCA i Ha 3MiCTi METOAUKO-KpU-
MiHaJIICTUYHUX peKOMeH/Ialliil 3 po3c/iAyBaHHSA
BOUBCTB, YYMHEHUX Y 3B'SI3Ky 3 JlOMallHIM Ha-
cuJbCTBOM. OZIHAK CTOCOBHO KPUMiHa/IiCTUYHOI
MeTOJMKHU PO3C/IilyBaHHSA BOMBCTB, YYMHEHUX Y
3B’sI3Ky 3 /IOMalllHiM HacCWUJbCTBOM, BapTO BiJMi-
TUTH O3HAKy NPeAUWKATHOCTI OCTaHHBOTO, L0 €
BU3HAYa/JIbHOIO NMpPU BHYTPIlIHIN AudepeHuianii
NMOo6YTOBUX YOHUBCTB, YaCTHHA SKHUX, X04 i € dop-
MO0 JOMalIHbOT0 HAaCUJIbLCTBA, ajle He BUCTyNa-
I0Tb HACJiJKOM CHUCTEMaTU4YHOTO HACUJbCTBA B
cimM’i, sike BigbyBasiocss A0 caMoi nmojii KpuMiHa-
JIbHOTO IPaBOIOPYLIEHHS.

BuieBkasani 0co6/MBOCTI  AocC/iKyBaHOl
KaTeropii BOUBCTB BaXKJIMBi He Ti/bKU AJ5 $op-
MyBaHHS 3al06IKHUX 3aX0/IiB, a i MAlOTh CYyTTEBE
TaKTU4YHe 3HAaYeHHS [Ji Opradizanii Ta npose-
JleHHS1 JI0CYyJl0BOTO pO3CJifyBaHHsS 3a (akToM
BXXe BUMHEHOI0 ¥ 3B’S13KYy 3 JJOMAIlHIM HaCHUJIbCT-
BOM y6UBCTBA. [Jis1 KpUMiHaMTiCTUYHOI METOJUKU
pO3CIilyBaHHA Lied acleKT TaKOX € BaroMHM,
a/Ke BKasye€ Ha BaXJIMBUM HaNpsM MOLLYKY J0-
Ka3oBoi iHpopmarlii y KpuMiHaJbHOMY IpOBa-
JDKEHHI, 1110 CTOCY€ETbCS HacaMIlepes, BijiloMocTel
PO MOTHBHM Ta MeTy BYMHEHHS KPUMiHaJbHOIO
IPaBOIOPYILIEHHS], a TAKOX 00CTaBUHHY, SIKi CIIPU-
AJIM Moro BYMHeHHI0. O3HaKM NpeJiJuKaTHOIO CHC-
TEMaTHUYHOI'0 HACHUJIbCTBA MOXYTb OYyTH BaXJIU-
BUMM /g NMpaBUJIbHOI KBaJidikalii BUNHEHOTO
BOMBCTBA, OLIiHKM CJiZJ0BOI KapTHHU MOAil, mo-
YKy [I0OJATKOBUX JKepeJs 10Ka30Boi iHpopma-
Lii, K MaTepiaJIbHUX, TAK i i/leaIbHUX, TOLO.

Hanpuknag, 3a pe3ysbTaTaMy 0L4HOTO 3 J1OC-
JlipkeHb HAyKOBLSIMU 6YyJI0 BCTAHOBJIEHO, 10
Malke TOJIOBMHA JKIHOK, fIKi 6y/JM XepTBaMH
BOMBCTB BHAC/iI0K JOMAIIHbOI0 HAaCUJIbCTBA,
NpOTATOM [JBOX POKIB [0 MOAIl 3BepTasucA 3a
MeJJMYHOI0 [0IIOMOrOl0, i NMOHaJ, MOJIOBUHA Me-
JAUYHUX KapT NMOCTPAXKAAJIUX MICTUINA MOMJIUBI
noka3u no6oiB (Wadman, Muelleman, 1999). ¥
npolieci 10CyZ0BOro po3c/aisyBaHHs BOUBCTBA 1ie
O3Haya€ JOLIJIbHICTb NOCTAaHOBKU TUIIOBOTO Ta-
KTUYHOTO 3aBJaHHA 1[0/I0 oJiep:kaHHsA iHdopMa-
uil mpo nmomepeAHill cTaH 3/J0pOB’Sl KEPTBU [J0-
MaIllHbOI'0 HACKJIBCTBA i3 Cy6’ €KTUBHUX (LLIAXOM
JIONUTY MeJIMYHUX MpaliBHUKIB TOLO) Ta 06 €K-
TUBHUX (LLJISXOM BW/IYYEHHsI Ta BUBYEHHS Me-
JHUYHOI JOKyMeHTallii) JpKepeJt.

Ille oAHi€l0 BaroMor 0COBJIMBICTIO METOJUKH
po3cJiiZilyBaHHs BOUBCTB, MOB’I3aHUX i3 JOMaLIHIM
HAaCUJIBCTBOM, € BIUIMB KPUMIHAJICTUYHOI KJ1acu-
¢ikanii JoMalIHBOr0 HACWJIbCTBA Ha AudepeHIia-
if0 pi3sHOBU/IB BiJjIOBIJHHUX YOHUBCTB, THIIi3aLlil0
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CAAYMX CUTyalill i BU3HAaYeHHS TaKTUYHUX 3a-
BJIaHb PO3CJIilyBaHHS.

BiTYM3HAHUMU HAyKOBLSIMU 3p06JIEHO CIIPO-
64 nobyyBaTH KpUMiHAJIICTUYHY Kaacudikalio
K JJOMAIlHbOTO0 HACUJbCTBA, TaK i BOUBCTB, 3
HUM IOB’SI3aHUX.

[lepma kyiacudikallisg cnpssMoBaHa HacaMile-
pes Ha BHOPAJAKYBAaHHA BiANOBIJHUX KpHUMiHa-
JIbHUX TPaBOIOpPYLIEHb, 1110, Y CBOIO 4epry, Jae
3MOTr'y po3pOoOUTH BiANOBIZHI OKpeMi KpUMiHaJIi-
CTU4YHI METOJUKH DPO3C/IiyBaHHA Pi3HUX BU/IB
KpPUMiHaJbHUX NpPaBONOpYLIEHb, NOB’SI3aHUX i3
JIOMalllHiM HaCWUJbCTBOM, Y TOMY YMCJi BOUBCTB.
Tak, O. B. [uesina (2020, c. 331) 3anpomnoHyBasia
JleKijibKa kiaacuikamiiHuxX KpuTepiiB i BiAmosi-
JHUX pI3HOBHU/IB JOMAIIHbOI'O HACUJIbCTBA: 3a-
JIEXXHO Bif KpuMiHa/bHO-paBoBoOI kBastidikalii -
JIOMallHE HAaCW/IbCTBO W iHWII KpUMiHa/BHI Ipa-
BOIIOPYLIEHHS], MOB’sI3aHi 3 JoMalllHIM HAaCHUJIbCT-
BOM; 3aJIeKHO BiJi ¢opMU i cnocobGy BUMHEHHS
JIOMalIHbOTO HACUJIbCTBA — Qi3UUHE, CEKCyasIbHE,
IICUXO0JIOTiYHe, eKOHOMIYHe HaCUJIbCTBO; 3a 0CO-
OUCTICHUMHU XapaKTepUCTUKAMU MOTepHiIuX -
JOMalllHE HaCWUJIbCTBO WIOA0 >KiHOK, 4YO0JIOBIKIB,
JiTel, 0ci6 MOXWJIOTO BiKy, MOAPYXKS, iHLIOTO
poAaMua, 0cib, AKi CHiJIBHO NMPOXUBAIOTh OJIHIEI0
ciM’e10, asle He NepebyBalOThb y POJUHHUX BiJIHO-
CUHax 4YH 1LI06i, Tommo. g kiacudikauis cnpusie
NOJA/bLIOMY BHOPAJKYBAaHHIO OKPEMHX METO-
JUK pO3CJiflyBaHHA HacaMmIlepe[, 3ajie)XHO BiJ
0C06U KepTBU LOMAaLIHbOI'0 HACUJIBCTBA.

10. b. Komapuncbka (2022, c. 172-174) 3a-
NpPONOHYyBaJa KpPUMiHAJIICTUYHY KJaacudikalito
KpPUMiHa/JIbHUX MPaBONOPYLIEHb, NMOB'sI3aHUX i3
JOMAIIHIM HACUJbCTBOM, 3aCTOCYBaBIIHA TakKi
kaacudikaliiiHi kpuTepii Ak, ¢opMa KpuMiHa-
JIbHOTO MpaBONOpYILIeHHs, CHiBy4acTb y 3J10-
YUHHIN JiIJIbHOCTi, 0c06a 3JI0YMHIA Ta MOTep-
niJIoro, 0COGJMBOCTI B3aEMO3B’SI3Ky MiXK HUMH,
MOTUB HaCUJIbCTBA, CIOCI6 YYMHEHHS Ta IPUXOBY-
BaHHA KPHMIHAJIbHOTO IpPaBOIOPYLIEHHs, Micle
HWoro BUMHeHHs. TakoXX BOHa CJAYIIHO HaroJio-
CWJla Ha aKTYyaJbHOCTi Po3pobJieHHS HOBUX Me-
TOAUK PO3CJAilyBaHHSA 3JIOUMHIB, Y TOMY YHUCII
BOMBCTB, AKi BUYMHAIOTbHCA BHACAIJOK 3/ilCHEH-
Hsl JiOMallHbOro HacuabcTBa (KoMapuHChbKa,
2021, c. 182).

lllogo kpuMiHasmicThyHOI Kiacuikauii Jo-
MalIHiX yOUBCTB BapTO HAroJ0CUTH, L0 6i/IbILY iX
YaCTUHY JOLJIBHO BiJHECTH O TPyNH 3JIOYHHIB,
[IOB’AA3aHMX i3 JOMaIIHIM HacHUJILCTBOM. BogHouac
6e3nocepelHbO KpUTePii KpUMiHAJIICTUYHOI KJia-
cudikarlii KpuMiHa/IbHUX NPABONOPYIIEHD, TOB'S-
3aHUX i3 JJOMallHIM HacCW/JIbCTBOM, BM3HA4alOTh
HalpsAMU cUCTeMaTu3alil BiANOBIAHOI MiArpyny
BOMBCTB Ta OCHOBHHUX KaTeropid BiamoBimHOI
METOJUKH PO3CJIiJyBaHHSA — €JIeMEHTIB KpHUMi-

HaJIICTUYHOI XapaKTEPUCTUKH, TUIIOBUX CJIiJUUX
CUTYyallil i TAKTUYHUX 3aB/IaHb PO3CJIilyBaHHS.

K. A. lllanoBan (2020, c. 114-115) 3anporo-
HyBaJla KpUMiHaJIiCTU4YHY Kiacudikailiito BOUBCTB,
YUYMHEHUX Yy 3B'SI3Ky i3 3aCTOCYBaHHSIM JoOMall-
HbOTO HAaCUJIbCTBA, MO/IJIMBIIM iX Ha JIBi OCHOBHI
rpynu: BOGHUBCTBO, YYMHEHE 0CO0OM, sKa 3ikc-
HIOE JIOMAIHE HACWJIbCTBO, i BOMBCTBO CaMOTO
KPUBJHUKA 0C06010, OTEPMIION Bij JOMAIIHbO-
ro HaCWUJbCTBA. [HIIMMU KpUTepisaMu Kiacudika-
uil mocaigHunero obpaHi crocobu, 3HapsAAAs, 3a-
co6u BOUBCTBA, CTYMNiHb HOro miZiroTOBJIEHOCTI
Ta Micle BUMHeHHS. flK BUJAETHCH, Neplia Kja-
cudikaliiiHa miAcTaBa, sika € TpaAULiHHOW AJIs
npo6JIeMaTUKU KPUMiHAJbHHUX MPaBONOPYILIEHb,
MOB’SI3aHUX i3 JOMAIIHIM HACHUJIbCTBOM, € OCHOB-
HOIO /Il BU3HAUYeHHS PiBHIB M0GYA0BU MeTOAU-
KU pO3CJilyBaHHsI BOUBCTB, YYMHEHUX Y 3B’I3KY
3 JIOMalllHIM HAaCcHUJIbCTBOM. 3arajibHa Taka MeTo-
JUKa MOXe OyTH JleTajli3oBaHa Ha pi3HOBUAH
110410 BOMBCTB, YYMHEHUX KPUBJHHKaMU (ab’ro-
3epaMH), Ta BOUBCTB CaMUX KPUBAHUKIB. Y CBOIO
4yepry, B MeXax 3arajlbHOi MeTOJHWKHU pPO3Cainy-
BaHHSI BapTO BU3HAUUTH NMPUHAWMHI BiJINOBiJHI
THUIOBI CJIi4i cuTyallii, BpaxyBaHHS SKHUX HE06-
XiiHe A/ mpaBWJIbHOI MOGYZ0OBU Bepcik Ta 006-
PaHHs aJIrOPUTMIB Ail ciaigyoro.

Taki esleMeHTH MexaHi3My 3JIOUMHHOI Jifl-
JIHOCTi JIOC/TiIPKyBaHOTO pi3HOBHUAY, K popMa i
Crnoci6 JOMallHbOTO HACUJIbCTBA, TEX BILIMBA-
1I0Th Ha cnenudiky nobyzoBu Ta peasisanii ok-
peMoi MeTOJLMKH pO3C/JiflyBaHHf, aJpke BHU3HA-
4aloThk CJAiAW Nofil y 6ibll 3HAaYHOMY nepioAi i
PO3BUTKY, a He TiJIbKK 6e3nocepejHb0 B MOMEHT
youBcTBa. [lpeaukaTHe JOMAaIllHE HACHJIbCTBO
3a/IMIIAE YMMAJI0O MaTepiaJIbHUX Ta ifjea/lbHUX
CJIiZIB, AKi MiJ 4ac po3ciifyBaHHA 3JI0YMHY BaXK-
JIMBO BUSIBUTH, AudepeHLiloBaTU Bij cifiB 6e3-
rnocepesHbO IMOJAII KpUMiHaJILHOTO IPaBOIOpPY-
LIEHHA Ta B OJA/bLIOMY BUKOPHUCTATH OZlepXKaHy
iHpopMaLio A1 MOCTaHOBKY | BUPILIEHHS TaK-
TUYHUX 3aBJaHb po3ciaiayBaHHA. To6TO HasB-
HICTb NpeAUKATHOrO JOMAallHbOTO HAaCUJbCTBA
3aBX/UW HaJla€ MpoLecy po3c/ailyBaHHS eJleMeHT
KOMIIJIEKCHOCTI, aJi)ke He3asIeXKHO BiJ, TOTO, YU
BUSABJIAJIOCA JOMAlllHE HAaCUJIbCTBO IPAaBOOXO-
POHHHUM OpraHoM paHille, Claig4OoMy HeoOXiJHO
posciifyBaTH He TibKM 6Ge3nocepeHbO (aKT
yOUBCTBA, a 1 06CTAaBUHHU BUYMHEHHS [JOMALIHbBO-
r'0 HaCUJIbCTBA.

Kpim BuULeBKa3aHUX acneKTiB GpopMyBaHHS
MEeTOJMKH PO3C/IiAyBaHHS BOUBCTB, IOB'SI3aHUX
i3 JloMalllHiM HaCWJIbCTBOM, BBa)KAaEMO 3a J0lli-
JIbHe 3BEpPHYTH yBary Ha Ilie OJMH, Ha Hally AyM-
Ky, cieniugiuHui acnekT ii no6yZj0BY Ta NPAKTH-
yHOi peasisanii - BpaxXyBaHHfA O0COGJMBOCTeH
NOBEeJiHKM Ta IICUXOJIOTi] KpUBJHUKA, KEPTBU U y
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JesKUX BUIaJKaX O4eBU/IIiB JIOMAIIHbOI'0 HACH-
JIbCTBA AJ1s1 00paHHsA 3aco6iB JoKasyBaHHA (cJi-
J4ux Ail) i TaKTUKM iX npoBeAeHHs. Llel acnekT
Ma€ BpaxOBYBATHUCA Ha BCIX eTamnax po3c/aifyBaH-
Hs i paKTUYHO B TaKTUIi GibIIOCTI cigdux (po-
3IIYKOBUX) [Iilf, Ki MPOBOAATBLCA Mij, Yac A0Cy-
JIOBOTO PpO3CJi/lyBaHHS BOWBCTB, YYUHEHUX ¥
3B’I3Ky 3 JJOMallHiM HacuJIbCTBOM. Hampwukiazn,
yKe Ha MO04YaTKy [AOCYy[0BOTO PpPO3CJiJAyBaHHS
NPHHIMIIOBE 3HAYeHHs Mae audepeHUianisa ci-
JUYUX CUTyalill He TiJIbKU 3a TPajgULLiiHUM KpHU-
TepieM MOBHOTH iHopMauii Npo NoAil0 Kpumi-
HaJILHOT'O MPABOIOPYLIEHHST Ta 0CO6Y 3JI0YHHIIA,
a 1 3aJ1eXKHO BiJl HAABHOCTI YH BiZICYTHOCTI O3HaK
MpeAUKAaTHOTO JOMAIllHbOTO HACUJIbCTB3, a Ta-
KO BiZ, poJii BipOriZHOro MnpaBONOpPYLIHUKA B
CHUCTEMi [IOMAllHbOTO HACHJIbCTBA, TOOTO 4YHU
BOUBLIEIO CTaB caM KPUBJHHUK, YM HOro »xepTBa
Ta/abo iHIIMKA Y/eH POJYHH, KU 3axUILaB MO-
CTPaXXJaJIOro BiJi JOMAIIHBOI'0 HACKUJILCTBA. Biamno-
BiIHO BapTO BUIATH TaKi TUIIOBI C/IiA4i cUTyauLii:
1) Ha MOMEHT MOYATKY JI0CY/I0BOTO PO3C/IilyBaHHS
BOMBCTBAa BHUSBJIEHO O3HAKU NPEAUKATHOTO J0-
MalllHbOI'0 HACUJIbCTBA; 2) BipOrigHUNA yOUBIS
BUMHSAB TMpeJUKaTHE [IOMalllHE HAaCUJbCTBO;
3) BiporigHuii y6uBLS OyB >KepTBOIO (BCTYNMBCSA
3a XXePTBY) NMPEAUKATHOr0 JOMALIHBOTO HACHUJIbC-
TBa. KpiM TOro, B Mexax nepiuoi ciaigol cutyanii
JOLIJIBHO BUOKpPEMJIOBAaTU MiACUTYaLil0, KOJIHU
1I0/I0 KPUBJIHMKA paHillle 3aCTOCOBYBa/IMCA MPO-
dinakTH4HI/3amo06ikHi 3aX0/11 BiJINOBIIHO /10 3a-
KOHO/IaBCTBA YKpaiHU 1110710 3an0o6iraHHs Ta mpo-
TUJIT JOMAIHBOMY HaCUJ/IbCTBY.

[Ipy nopasbIii TUMmi3auil caiAYMX cUTyaLin
TaKoX HeoOXiAHO BpaxoByBaTHU cneludiky ocib,
SKi 3a/isiHi B MexaHi3MaxX /IOMalllHbOr0 HaCHUJIbCT-
Ba, OCKIJIbKH € TIeBHA Pi3HUIIA B 06paHHI aJIrOpUT-
MiB i 3aC006iB il Cy0’EKTIB pO3CJIiZlyBaHHS1, HAlPU-
KJIaJ, 1O/I0 AiTeH, oci6 MOXUJIOro BiKy, BariTHHUX
To1o. TOMy BiANOBiAHI TUNIOBI C/TiAYI CUTYaLl CITif,
BU3HAYaTH OKPEMO Ta PO3POOBJISITH KOHKPETH30-
BaHi pekoMeHAAIil OAO Al CAiAYOro B TUMIOBUX
C/TYUX CUTYallisiX, KOJIM KEPTBOI BOMBCTBA CTa-
Jla IUTHHA, BariTHA *KiHKa, 0c06a MOXUJIOTO BiKY,
ocoba 3 0OMEXKEHHMH MOXKJIMBOCTSIMU ab0 KOJIU
Taka ocoba cTaJla O4YeBH/IlleM BUMHEHOI'0 BOMBCT-
Ba, NOT'0 BUKOHABILEM YU CMiBYYaCHUKOM.

CTOCOBHO HAaCTyNHOTO eTany po3cailyBaHHS
BOMBCTB, YYMHEHUX 3 3B’I3KY 3 JOMallHIM HacH-
JIbCTBOM, KpiM TpaAuLiHHOrO MOAiMY THUIOBUX
CAiYux cuTyanii Ha Ti, KoJid mif03pOBaHUM BU-
3HA€ BUMHY Ta CHiBOpALOE 3i CIIJYUM i, HABMaKY,
BUHY 3allepeyye, BapTO 06paTH JieKijabKa Ao0aaT-
KOBUX KpUTepiiB, AKi JO3BOJAIOTE KOHKPETU3Y-
BaTU METOAMKO-KpUMIiHaiCTU4YHI peKoMeHaalil
3 BUCYHEHHS Bepciii Ta 06paHHS aIfCOPUTMIB AiH
C/1iIY0T0 | TAKTUYHUX ONepariil.

IcTroTHi opraHizamiiiHi ¥ TaKTWU4YHI 0CO6JIU-
BOCTI MpUTaMaHHI AeAKUM CJaiT4uM (pO3IIyKO-
BUM) JIifiM, SIKi MPOBOJAATBLCA MiJi Yac po3ciaiay-
BaHHS BOMBCTB, yYYMHEHUX Y 3B’I3KY 3 JIOMaIllHIM
HacWJbCTBOM. He nmpeTeHZy10uM Ha NOBHOTY pe-
KOMEH/Iallil, Jiullie OKPecJauMO Ti acnekTH, siKi
BUJIAIOTbCS HAWOIIbII HaraJibHUMH, 30KpeMa
TaKUM MOpPOLECYyaJlbHUM [iIM, K OMJIg[ Micus
[OJi1, JOIHUT, 3a/1yYeHHS eKCIIepTiB TOIL0.

lomo orsigay micud nofii BigMiTUMO, WO
06’exToM 1€l caigyoi (po3uiykoBoi) Ail Maitke B
yCiX BUNIAJKax € »KUTJIO YU iHIIe BOJIOLIHHA OCO-
64, TOMy CJIii BpaxoByBaTH BiJNOBiiHI BUMOTHU
KpPHUMIHa/IbHOTO NPOLECyaJbHOI0 3aKOHOJAABCT-
Ba. besnocepeHbO 1010 TAKTUKHU OTJIAAY MicLd
noAii 1o 3araJibHUX JJIsl OTJISIZy Miclisi BOMBCTBA
MpaBuJI, TPUHUOMIB i 3ac06iB BapTo Jj01aTH Baro-
MicTh BUsIBJIeHHS1 Ta ¢ikcalii He TiJIbKU CJifiiB
yOUBCTBA, a i C/IiAiB MpeUKaTHOTO J0MAaIlIHbOT0
HacuJIbCTBA. HeobxigHO AKHAWUIIBU/IIE BUAJIH-
TH 3 Micug nogii Bcix 4eHiB ciM'l, He JjonycKaTH
OTJISZy B IXHil NPUCYTHOCTI, 0COGJIMBO peTEeJbHO
CTaBUTUCA 0 OIJIAAY TPyNa, BUBKEHO MiAXOAU-
TH JI0 BUWJIyYeHHs CJIiAiB 6ioJloTiYyHOrO MOXO-
JKEeHHSI, 0COGJIMBO WMOBipHUX KOHTAKTHHUX CJIi-
AiB, 3Ba)KalOUM Ha Te, L0 BCi YyYaCHUKU MOAII
HakyacTille NpoXXMBalTb pa3oM, MOB’s3aHi cri-
JIbHUM NO6YTOM, TOMY J0Ka30Ba I[iHHICTb KOH-
TaKTHUX CJIiiB MOTEeHLIHHO He € BUCOKOIO.

TakThka JONUTY MifZ03pHOBAaHUX 1 CBIJKIB
yOUBCTB, YYMHEHUX Y 3B’SI3KYy 3 JIOMAIlHiM HacH-
JIbCTBOM, BiJIPi3HAETbCA HacaMmmepe[, 3aBAAKU
MCUXOJIOTIYHUM 0COBJIMBOCTSIM ONUMTYBAHUX OCib,
1[0 3a/IeXKaTh BiJ| IX 0COOUCTICHUX BJIACTUBOCTEH
i AKocTel (BOUBIA YW OYEBHU/IEllb, HACHUJIbHUK
a6o epTBa, A0pOC/a JIAWHA YU JUTUHA, 3JI0B-
JKUBAE QJIKOrosieM abo HApPKOTHUKAaMU, Ma€ po3-
Jaau ncuxikd Ttou). TyT BapTo BpaxoByBaTH
pexoMeHpalil 1040 ICUXOJOTIYHOI MiATPUMKU
’)KepTB JOMaUIHbOTO HACUJbCTBA, 3aJy4aTH [0
JOMUTY TaKUX OCi6-crenjasticTiB Ta BUKOPUCTO-
BYBaTU TEeXHIUHi 3acOo6M i TaKTU4YHI NMPUHOMHY,
NPURHATHI Y BiANOBIAHIA TakTHU4YHIN cuTyauii.
CrnenudivyHUM € i TpeMeT AONMUTY, L0 MOJIATAE Y
3’scyBaHHI mnepeJsiiky 06CTaBUH CTOCOBHO JlOMa-
IIHbOTO HACUJIbCTBA.

3asyyeHHs1 eKcnepTiB (IpU3HAYeHHs eKclie-
pTH3) 3apa3 € OCHOBHOI0 GOPMOI0 BUKOPUCTAHHS
creliaJbHUX 3HaHb Yy KpHUMiHaAJbHOMY IpOBa-
JoxenHi. Ilif gac poscitifyBaHHsS BOUBCTB, yUUHE-
HUX V 3B’SI3Ky 3 JIOMalllHiM HAaCUJbCTBOM, CJiyi
MpPU3HAYAOTh JleKiJibKa CyZJOBUX €KCIepTHu3, ce-
pel {KHX HaM6iibll TOIIHUPEHHMH € CyI0BO-
MeJUYHi, CYyLOBO-IICUXiaTPU4YHI €eKCllepTU3U Ta
KPUMIHa/MICTUYHI eKCnepTU3U 3a BUABJIEHUMU
MaTepialbHUMU 06’€eKTaMu  (AaKTUJIOCKOMIYHi,
TPacoJIOTiuHi, eKkcriepTHU3u 36poi Toio). [IpegmeT
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i 3aBJaHHA LUX eKCIePTU3 06UPAIOTHCS 3a1EKHO
Bii 06CTaBUH CIpaBH i B LiJIOMYy BiZiNOBijal0Th
cneyudini poscaifyBaHHs iHIIKUX BUAIB YOUBCTB.
Pa3oM 3 TUM € i neBHi 0CO6IMBOCTI, NpUTaMaHHI
KpUMiHaJIbHUM MNPOB3/PKEHHSIM NPO BOUBCTBA
JOCTIPKyBaHOI TPyIIN.

Haii6inbm cnenudiyni 3aBAaHHS Cy/10BO-
Me[MYHOI eKCNepTHU3W Tpyna B il KaTeropii
KpUMiHaJIbHUX NpPOBa/PKeHb MOB’s13aHi 3i BcTa-
HOBJIEHHAM MeXaHi3My 3aloJiHHA TiJIeCHUX
YUIKO/PKEHb | JTaBHOCTI IX BUHUKHEHHS, L0 [J10-
noMara€ BUPILUUTH He TiJIbKU TpaAuLidHI A
po3cililyBaHHs BOMBCTB NMUTaHHS, a i AudepeH-
LiI0BAaTHU TUIECHI YUIKO/PKEHHS, K YTBOPUJIUCA
nig yac yaMHeHHs1 BOUBCTBA, Ta C/iJid peuKaT-
HOIO JIOMaIllHbOI'0 HaCKJIbCTBA. Lle K cTocyeThca
M eKclepTU3M KUBHUX 0Cib, sIKi cTpakJaau Bif
JIOMalIHbOT0 HACWJIbCTBA Ta/abo 6pasiu y4yacTb y
6iiLi B xoi mofii, 1110 po3caiayeTbes.

[luTaHHS BUSBJEHHS Ta JiarHOCTUKU ICUXi-
YHUX TPaBM I ICUXIaTPUYHUX PO3JIaJiB fIK )KepTB
JOMaIllHbOTO HACW/IbCTBA, TaK i caMHUX HaCUJib-
HUKIB JJOCUTb peTeJIbHO OIpallbOBaHi y clewlia-
JIbHIN JiiTepaTypi. B ToMy uucai HaykoBLi 3Bep-
Ta/IU yBary Ha crnenudiky npr3HayeHHs CyJl0BO-
NcUxiaTpUYHOI eKCNepTHU3UW NPU PO3CaifyBaHHI
JOMalllHbOTO HacwibcTBa (MoTJsAx, ImeHko,
2020). lloto MeTOAMKY pO3CJIiyBaHHS BOUBCTB,
10 3 TAaKUM HACWIbCTBOM IIOB'sI3aHi, CyZ0BO-
NcUXiaTpU4yHa eKcCllepTH3a NPU3HA4Ya€ETbCAd Ha-
caMmInepes, AJs OLiHKU CTYIeHsl OCYAHOCTi 0Co6H,
siIka BUMHMUJIA BOUBCTBO. Ajle B 6araTbox BUIA[-
KaxX € MoTpeba TaKOoXK AOCJiP)KEHHSI eKCIIEPTOM-
NcUxiaTpoM, y TOMY YHUCJI 13 3a/ly4eHHAM IICUXO-
JIOTiB i HAPKOJIOTiB, ! iHIIMX BaroMUx AJ1s1 KpUMi-
HaJIbHOT'O MPOBa/KeHHs O0OCTaBHH, L0 CTOCY-
I0OTbCSI TICUXIKU 0cCi6, dKi MoCTpakJaau Bif
JIOMAaLIHbOTO HACUJIbCTBA.

OkpeMo JOLi/IBHO PO3IJIAHYTH CyAOBY MO-
JIEKYJIIDHO-T€HeTUYHY eKCIepTU3y, AKy IpU3Ha-
yawTb s igeHTudikauii oco6u 3a JHK. 3ara-
JIOM MpU po3c/ailyBaHHI BOUBCTB NpPHU3HAUYEHHS
TaKUX €KCINEepTHU3 Ta OLiHKa IX pe3yJIbTaTiB Cy-
MPOBO/KYIOTbCA 3HAaYHUMHM mpobsemamu (Cre-
naHwok, 2019; Crenaniok, loHoBa, 2020). He Ba-
I0YUCh [0 3alBUX MOAPO6HLb, 3a3HAYUMO, 110
NpY pO3CJIiiyBaHHi IOMalllHiX YOUBCTB TaKa eKC-
nepTu3a Moxke 6yTH epeKTUBHUM 3aCO00M Jl0Ka-
3yBaHHSl B OCHOBHOMY TiJIbKU TOZi, KOJIA JOCJi-
JOKEHHIO IijJisira€ BiJHOCHO 3Ha4yHa KiJIbKIiCTb
6iosioriuHoro Martepiasy (Hanmpuk/iaj, crepMa
NiZ03pI0BaHOr0, KM BYMHAB CeKCyaJibHe J0-
MalllHE HACHUJIbCTBO, PELUITKHA CIIOTBOPEHOTrO TPY-
na ajs izjeHtTudikaiii ocobu 3aru6Jioro, MJasMu
KpoBi Towo). JlocaipKkyBaTU KOHTAKTHI cJigu
(cmify [OTHKY) 3a UM Pi3HOBUJAOM YyOUBCTB
Maike B ycix BUIaJiKaXx HeeeKTUBHO, TOMY 1110

IX HaJIeXHICTh Ha peyax, SKUMU KOPUCTYIOTbCS
0COo06H B CriJIbHOMY MOGYTi, He € iHPOPMATUBHOIO
CTOCOBHO [I0Ka3yBaHHS O0OCTaBUH, fIKi MawTb
3Ha4YeHHs J/I1 KPUMIiHaJIbHOTO NPOBa/PKEeHHH.

HacamkiHellb BapTO BigMITUTH, 110 crienudi-
Ka METOAMKH PO3CJi/lyBaHHSI BOUBCTB, YYUMHEHUX
y 3B’SI3KY 3 IOMAIlHIM HaCUJIbCTBOM, He BUYEpIy-
€TbCA PO3IMVIIHYyTHUMM acliekTaMu. Hampukiag,
CyTT€EBE 3HAUEHHS MalOThb pi3Hi opMU BUKOPUC-
TaHHA CHeljjaJIbHUX 3HaHb Yy rajy3i [CUXOJIOTII.
JleIKUMH TaKTUYHUMH OCOOJIMBOCTSAMM Xapak-
TEPU3YIOThCA OKpeMi mpouecyaibHi Ail (BuJIy-
YeHHS1 MeIUYHUX JOKYMEHTIB, IX orysj, caiguui
eKCllepUMeHT, 06wyk Touo). OkpeMoro Aoci-
JOKEHHsI TaKOXX MOTPeGyITh MUTAHHSA KpUMiHa-
JictTuyHOI MpodiaKTUKKU JOCiPKyBaHOrO Pi3-
HOBU/Y BOUBCTB.

BUCHOBKHU. B6UBCTBO, BUMHEHE y 3B’I3KY 3
JIOMalIHIM HAaCWJIbCTBOM, € Pi3HOBU/OM JOMall-
HbOTO (MOGYTOBOr0) BOUBCTBA, NPOLEC PO3CTiLY-
BaHHS SIKOTO XapaKTepU3YeETbcs crnenudpiyHUMU
pycaMy, 10 3yMOBJIIOIOTh NOTpe6y GopMyBaHHSA
BiZIMOBIAHOI OKpeMOl MiZIBUAOBOI KPUMIiHAJMICTH-
yHOI METOJUKH, SIKa, Y CBOI 4epry, Moxe OyTU
niZicTaBolo AJ11 NMOGYAOBU JEKibKOX METOJIUK
HIK4oro piBHA (MikpoMeToauk). OCHOBHOIO
BiAMiHHOIO O3HaKol0 L€l rpynyu BOUBCTB € mpe-
JIMKaTHe JOMalllHE HAaCUJIbCTBO, TOGTO HACHJIbC-
TBO, sIKE CUCTEMATUYHO Bif0yBa€eThbcA B ciM'i 10
6e3rmocepeaHbO MO/Iii BOUBCTBA.

Baromoto migctaBoro ass gudepeniianii Me-
TOAUKU PpO3C/IiyBaHHA BOUBCTB, YYHMHEHUX Y
3B’13KY 3 JIOMalllHiM HaCWJIbCTBOM, € KpUMiHaJlic-
TU4YHA K1acuikKallisi JOMaIIHbOTO HACUJIbCTBA SIK
OKpeMOro fBUILA Ta KPHMIHaJbHUX NPaBOIOpPY-
LIeHb, 3 HUM NoB’si3aHux. Li kinacudikanii Takox
Jl03BOJIAIOTD JieTajli3yBaTH OKpeMi eJIeMEHTH Me-
TOAUKU (METOAMK) PO3C/IiyBaHHS AOCTIIKyBa-
HOI KaTeropii BGUBCTB, 30KpeMa THIIOBi CTii4i cu-
Tyauii, Bepcii, TaKTU4YHi 3aBJaHHSA PO3CJIiyBaHH4,
aJITOPUTMHU [AiMl CAY0ro ¥ TaKTUYHI onepariii.

CneuundiyHuM acrnekToM GOpMyBaHHS Ta
MPaKTU4YHOI peasiszalil MeTOAUKU PO3C/ilyBaH-
Hsl BOUBCTB, YYUHEHUX V 3B'SI3Ky 3 JOMalIHIM
HacWJIbCTBOM, € BpaxyBaHHSI 0COOJUBOCTEH MO-
Be/[IHKM Ta ICUXO0JIOTiI KPUBAHUKA, XEPTBU U Y
JedKUX BUIIAJIKaX O4eBH/LIB JOMAIIHbOTO HAaCH-
JIbCTBA JJ1s1 06paHHs 3aco6iB JJoKa3yBaHHA (CJif-
yux (po31yKOBHUX) Ail) i TAKTUKH iX TpOBEeJEHHS.
lle 3Ha4HO BJIMBA€E Ha KOHKpeTU3allil0 TUIOBUX
CNIAYMX CUTYyaLliil MOYaTKOBOIO Ta HACTYIHOIO
eTamniB po3CIiyBaHHA [OC/IIPKYBaHOI TIpynu
BOUBCTB, 2 TAaKOXX BU3HAYa€ 0COBJMBOCTI TaKTH-
KU IIpOBeJleHHS OKPeMHUX MpoLecyaJbHUX JiH,
30KpeMa OrJVIily Micud MoAil, JONUTY, 3a1y4eHHs
ekcriepTiB Towo. Hanpukiaz, nif yac ornsagy Micis
MO/l 3BEPTAEThCA yBara Ha BUSIBJIEHHS He TUIbKU
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clifiB BOUBCTBA, a i C/IiAIB IpeUKaTHOTO JoMa-
IIHbOTO HACUJBbCTBA. TaKTUKa JONUTY Mif03pIo-
BaHUX 1 CBIAKIB BiZjpi3HAETHCA Yyepe3 ICUXOJIO0TI-
YHi 0CO6JIMBOCTI OMUTYBaHHUX 0OCib, 110 3a/eXKaThb
Bif iXx ocobucTicHMX BJIaCTUBOCTEH i sAKOCTeH
(BOUBIIA YK OYeBHUIElb, HACWIBHUK a60 KepPTBa,

Jopoca JIJAWHA Y4 JUTHUHA, 3JI0BKUBAE aJIKO-
rojieM ab0 HapKOTHKaMH, MAa€ pPO3JaJid MCUXIKU
TowO). BiAMOBIAHUM YMHOM XapaKTEPHU3YETbCS
TaKO0X 1 3aBJlaHHSA Cy[JOBUX €KCIEpPTH3, 110 MPHU3-
HavyalTh MiJ, 4Yac JOCYy[0BOr0 pO3CJiJyBaHHA
JIOCipKyBaHOI IPyNy BOUBCTB.
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INPOBJIEMbI ®OPMUPOBAHUA U PEAJINZAIUU METOAUKHA
PACCJIEJJOBAHUA YBUHCTB, CBA3AHHBIX C JIOMAIIIHUM HACUJIUEM
Pa3paboTaHbl TeopeTHYeCKHEe OCHOBBI IOCTPOEHHSI OT/AEIbHON KPUMHUHAJIMCTUYECKON METO-
JMKHU paccjie[JoBaHNUA YOMICTB, COBEpIIEHHBIX B CBSA3U C JJOMAllHUM HacuaueM. [IpesioxkeHo
Hay4yHoe 060CcHOBaHMe AuddepeHIHallM COOTBETCTBYIOLEN Pa3HOBUHOCTH YOUICTB B CU-
cTeMe KPHMHUHAIUCTUYECKOW KacCUUKaIMK YroJIOBHBIX NPaBOHAPYILIEHUH, CBA3aHHBIX C
JloMalIHUM HacuiueM. OnpejiesieHbl OT/Ae/IbHbIE 3JIEMEHThl METOJUKHU paccjef0BaHUs 3TOr0
BU/JIA YOUICTB U UX cnelupuKa B KOHTEKCTE pa3pabOTKU KPUMUHAIHMCTUUECKHUX PEKOMEeH/ 1a-
ui. /laHa XapaKTepuCTHKa 0COOeHHOCTel NMPaKTUYeCKON peasv3alyd MeTOLUKHU paccieso-
BaHMsA yOUICTB, CBA3aHHBIX C JJIOMAllHUM HacuaueM. OnpeJiesieHo, 4TO yOUICTBO, COBepIlIeH-
HOe B CBfI3H C JIOMALIHUM HacCUJ/HeM, SIBJSETCS Pa3sHOBHUJHOCTBIO JOMalLIHero (6bITOBOrO)
yOUICTBA, MPOLECC PacCaef0BaHUs KOTOPOTO XapaKTepUusyeTcs crenuduiecKUMHU YepTaMHy,
06yC/IOBIMBAIOLMMH HEO0X0AUMOCTb GOPMHUPOBAHUSA OTZAEIbHON MO/ABHU0BOM KPUMUHAIU-
CTUYECKOU METOJUKH.
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MUHAAUCMUYECKAsl Xapakmepucmukda, c/1edcmeeHHble cumyayuu, niaHupogavue pacc/iedosa-
HUsl, MaKmuka npogedeHusi c/1edCmeeHHbIX (P03bICKHbIX) deticmaul.

166



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

RUSLAN LEONTIIOVYCH STEPANIUK,
Doctor of Law, Professor,

Kharkiv National University of Internal Affairs,
Department of Criminalistics, Forensic Expertise
and Pre-Medical Training;

ORCID: https://orcid.org/0000-0002-8201-4013,
e-mail: stepanuk2 @ukr.net;

VLADA OLEKSANDRIVNA HUSIEVA,
Doctor of Law, Professor,

Kharkiv National University of Internal Affairs,
Department of Criminalistics, Forensic Expertise
and Pre-Medical Training;

ORCID: https://orcid.org/0000-0001-8614-1573;

VASYL VASYLOVYCH KIKINCHUK,
Candidate of Law, Associate Professor,

Kharkiv National University of Internal Affairs,
Department of Criminalistics, Forensic Expertise
and Pre-Medical Training;

ORCID: https://orcid.org/0000-0003-2241-6384

PROBLEMS IN THE FORMATION AND IMPLEMENTATION OF THE
METHODOLOGY FOR INVESTIGATING HOMICIDES RELATED TO DOMESTIC
VIOLENCE

The theoretical foundations for building a separate forensic methodology for investigating
homicides committed in connection with domestic violence have been developed. A scientific
justification for the differentiation of the relevant type of homicide in the system of forensic
classification of criminal offences related to domestic violence has been proposed. Certain ele-
ments of the methodology for investigating this type of homicide and their specificity in the
context of developing forensic recommendations have been identified. Characteristics of the
practical implementation of the methodology for investigating homicides committed in connec-
tion with domestic violence have been provided. A systematic analysis of the elements of the
mechanism of domestic homicide and domestic violence, the activities of law enforcement
agencies to prevent, detect and investigate this type of homicide, as well as scientific recom-
mendations concerning the methodological and forensic support of pre-trial investigation in
criminal proceedings on homicide has been carried out. Legislation regulating social relations
in the field of domestic violence prevention, as well as judicial and investigative practice in
criminal proceedings on homicide related to domestic violence have been studied. On this ba-
sis, it has been determined that homicide committed in connection with domestic violence is a
type of domestic (household) homicide, the investigation process of which is characterised by
specific features which necessitate the formation of a corresponding separate subspecies fo-
rensic methodology. The main distinguishing feature of this homicide group is predicate do-
mestic violence, i.e. violence that systematically occurs in the family before the actual event of
the homicide. An important reason for differentiating the methodology of investigating such
homicides is the forensic classification of domestic violence as a separate phenomenon and
criminal offences related to it. These classifications also make it possible to detail individual el-
ements of the methodology for investigating the category of homicide under study, including
typical investigative situations, versions, tactical tasks of the investigation, algorithms of inves-
tigator's actions and tactical operations. A specific aspect of the formation and practical imple-
mentation of the methodology for investigating homicides committed in connection with do-
mestic violence is to take into account the peculiarities of the behaviour and psychology of the
offender, the victim and, in some cases, witnesses of domestic violence when choosing means
of evidence (investigative actions) and tactics for their conduct. This significantly affects the
specification of typical investigative situations of the initial and subsequent stages of the inves-
tigation, as well as determines the specific tactics of certain procedural actions, including in-
spection of the scene, interrogation, involvement of experts, etc.

Key words: forensic methodology, homicide investigation, investigation of domestic homicide, in-
vestigation of domestic violence, criminal proceedings, forensic characteristics, investigative situ-
ations, investigation planning, tactics of investigative (detective) actions.

167



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

IutyBanHs (ACTY 8302:2015): Crenantok P. JI,, I'yceBa B. 0., Kikinuyk B. B. [Ipo6sieMmu dopmyBaHHSA
Ta peaJisalil METOJUKH PO3CJilyBaHHS BOUBCTB, MOB’sI3aHUX i3 JOMalLIHIM HacU/IbCTBOM. [Ipaso i 6e3-
neka.2023. Ne 1 (88). C. 157-168. DOI: https://doi.org/10.32631/pb.2023.1.14.

Citation (APA): Stepaniuk, R. L., Husieva, V. 0., & Kikinchuk, V. V. (2023). Problems in the formation
and implementation of the methodology for investigating homicides related to domestic violence. Law
and Safety, 1(88), 157-168. https://doi.org/10.32631/pb.2023.1.14.

168



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

YIIK 347.73(477)
OJIBI'A IIETPIBHA TETMAHEIb,

dokmop opuduyHux HaykK, npogecop,

DOI: https://doi.org/10.32631/pb.2023.1.15

Xapkiscbkuil HayioHa1bHUU yHigepcumem eHympiwiHix cnpas,

kagedpa npasosozo 3a6e3neveHHs nidnpueMHUYbKOT
disibHocmi ma giHaHcosoi 6e3neku;

https://orcid.org/0000-0003-4826-5799,
e-mail: olga.getmanec12 @gmail.com;

AAP’fl BIKTOPIBHA KOPOBLIOBA,

KaHdudam puduvHuUX HAYK, doyeHm,

Xapkiscbkull HayioHA/bHULL yHIBepcumMem eHympiuwHix cnpas,

kagedpa npasosozo 3a6e3neveHHs nidnpueMHUYbKOT
disbHocmi ma piHaHcoeoi 6e3neku;

https://orcid.org/0000-0003-2571-8433,
e-mail: korobczovad@gmail.com

®IHAHCOBA BE3IEKA AK YAHHUK BOEHHOI BE3IEKH

JlocnimkeHo cyTHiCTb, Miclle Ta 3HaYyeHHS ¢iHAaHCOBOI 6e3MeKH SIK YMOBHU 3abe3IeyeHHs BO-
€eHHOI 6e3neku. [IpoaHasi3oBaHO CK/IaOBI CHCTEMHU BOEHHOI 6e3MeKH Ta BIJIUB GiHAHCOBOI
cUCTeMH Ha ixHe QYHKIiOHYBaHHS. 3alPONOHOBAHO aBTOPCHKY AediHinio moHATTA «diHaH-
coBa Ge3mneka» 1 eJleMeHTH cUCTeMU piHaHCOBOI OGe3neKy Jiep:kaBu. PO3r/IAHYTO BUK/IMKY Ta
3arpo3u ¢piHaHCOBIN cUCTeMi Jilep>kaBY B YMOBAX BOEHHOTO CTAHy Ta 3aBJaHHA 11[0/l0 3abe3me-
yeHHs ii cTilKoOCTi, He3/laMHOCTi 1 edeKTUBHOr0 QyHKIiOHYBaHHS. 3'1COBaHO iHCTUTYLiOHA-
JIbHI, iIHCTpyMeHTaIbHI Ta GYHKI[iOHa/NbHI cKIa0Bi piHaHCOBOI Ge3neKku. 3BepHEHO yBary Ha
notpeby pedopMyBaHHS CUCTEMH OpraHiB Aep>kaBHOro ¢GiHAHCOBOTO KOHTPOJIIO Ta BJIOCKO-
HaJIeHHs IPaBOBUX 3aca/| MPOBeJeHHs MOHITOPUHTY nmy6JivHMX $iHaHCOBUX pecypciB. Haro-
JIOLIEHO Ha MOTpebi 3aKOHO/IAaBYOr0 BPEryJII0BaHHS BiJHOCUH 3 06iry my6JivHux GpiHaHCOBUX
pecypciB Ta 0GI'PYHTOBAaHO LIJIAXM IX CIIPSAMYBaHHA Ha akTyasbHi 3aBAaHHA L0J0 3abe3rne-
YeHHsI BOEHHO]I O6e3IeKHu.

Karwwuosi cnosa: inancosa cucmema, cmaH ¢iHaHco801 6e3neku, 80€HHA b6e3neka, iHaHcosull
3axucm, sukauku @iHaHcosoi 6e3neku, npagosutl 3axucm, ckaadosi ¢hinaHcosoi 6e3neku, iHaH-
cosuli KOHMpPOIb.

OpuezinanbHa cmamms

BCTYIL. [locnigpkeHHsa cyTHocTi ¢piHaHcoBOi
6e3neKky KpaiHM B yMoBax 36poiHOI arpecii, 110
HaB'fi3aJiM YKpaiHi, HalITOBXYETbCA HA HU3KY
npo6JieM, MOB’I3aHHUX i3 30BHIIIHIMHK 3arpo3aMmu
Ta IXHIMHM HacJiAKaMU. 3aXUCT CyBepeHITeTy, Te-
pUTOpia/IbHOI LiJMICHOCTI, JIeMOKpaTil, Ipas i cBo-
60,1 TPOMa/IsiH 3aJIEXKUTh BiJl KOMILJIEKCY 3aXO0/IiB
i3 BCeOXOIJIII0Y0I 060POHHU KpaiHH, 110 Ciupa-
€TbCA HA 3JIaTHICTb CUJI 060POHU KpaiHH, HaIli-
OHaJILHOI €KOHOMIiKH, iIHPpaCTPYKTypH Ta Cyc-
NiJIbCTBA NPOTUCTOATU Ta BiJHOBJIOBATUCH.
diHaHCcOBa cucTeMa 3abesleyye BiATBOpPEHHS
BCiX rajysed HapoJHOI'0 TOCNOJAPCTBA Ta HAJAE
060pOHHMUM 3axo/laM MOTYKHOCTi. OTXe, CTiH-
KicTb, HaAilHiCTh i epeKTUBHICTbL QYHKIIOHY-
BaHHA ¢iHaHCOBOI cHUCTEMHU € 060B’S3KOBOIO
YMOBOIO O0OOPOHO3JIaTHOCTI KpaiHW. I3 1mboro
CKJIAJIAa€ThCS1 B3aEMO3aJIEXHICTb BOEHHOI Ta i-
HaHCOBOi Ge3mneku. llell BUCHOBOK MiATBEPAXKY-
eTbcsl CTpaTerielo BOEHHOI 6e3neky, B sKiil BKa-
3YETbCs, 110 MOTpeba BCEOXOIUII0IYO0I 060POHHU

© l'ermanens 0. I1., Kopo6nosa /I. B., 2023

Ykpainu nepezbadae «aJlanTHBHE 10 3MiH 6e3-
NEKOBOT'0 cepe/ioBULIA Ta 30a/JIaHCOBAHE 3 MOX-
JINBOCTSAIMU [lep>KaB¥ BUKOPUCTAHHSA JIIOJCbKOTO
Kanitany, iHdopmaniiiHux, MaTepiajibHUX, Oi-
HaHCOBUX pecypciB YkpaiHu»l. 3aaTHicTe piHan-
COBOI CUCTEMH Jlep>KaBU 3a6e3neuynuTy epeKTUBHE
NPOTUCTOSIHHA 3arpo3aM Ta BUKJIMKaM, 1110 0pO-
JDKY€E eK3UCTeHLiiHa BOEHHA 3arpo3a, a TaKOoX
JIOTpUMaHHs ¢GiHAHCOBOI CTiMKOCTi, a roJioBHe
¢dyHKIiOHa/JIbHe NpU3HaueHHs wWoJo0 ¢iHaHCy-
BaHHs 0O0OpPOHH — OCHOBHA QYHKIA ¢$iHaHCOBOI
6e3NeKy B CUCTeMi BOEHHOI 6e3neKH. 3 orysay Ha
1le NoTpebye OOIPYHTYBaHHSA NOHATTA «¢iHaH-
coBa 6e3neKa», BU3SHaYeHHS 1 Miclisl Ta 3aBJjaHb y
cucTeMi BOEHHOI 6e3MeKH.

1 Ctparerist BOEHHOI 6e3MeKH YKpaiHU : 3aTB.
Ykazom [lpesugenta Ykpainn Big 25.03.2021
Ne 121/2021 // llpesupeHT YkpaiHu : odil. caiT.
URL:  https://www.president.gov.ua/documents/
1212021-37661 (mata 3BepHenns: 10.02.2023).
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OxkpeMHM acneKTOM JAOCJHiPKEHHS BIJIMUBY
¢diHaHCOBOI O6e3neKd Ha BOEHHY 0e3MeKy € BH-
KJIMKHU Ta 3arpo3u, HebesneuHi ass ¢iHaHCOBOI
CUCTEMM JEepKaBH, Ta 3acO0H iX 3amobiraHHs U
ycyHeHHs. Y CtpaTeril eKOHOMI4HOI 6e3meku Yk-
painu Ha nepion g0 2025 poky, 3aTBepKeHid
Ykazom I[lpesusienTa Ykpainu Big 11 cepnHs
2021 p. (mani - Crparerisa EB), cran ¢iHnaHcoBol
6e3neKyd KpaiHM ynpojoBx ocTaHHiXx 10 pokiB
OLIiHIOBABCS SIK He3aJ0BiJIbHUH (NpU cepelHbO-
My 3HauyeHHI OLiHKM CTaHy ¢QiHaHCOBOI Ge3neku
3a 1el nepioz Ha piBHi 42 % BiJ onTHMa/IbHOTO
piBHsA)1. Bka3ywTbcsa Taki HeraTuBHi dakTOpHU
BILUIMBY Ha cTaH $iHAaHCOBOI CUCTEMMU: MOCTIHHUN
nediuT AepkaBHOTO OIO/KETY Ta IMOB’s3aHe 3
HUM CYTTEBe 6OpProBe HaBaHTaXKeHHS, HeLOCTaT-
Hill pO3BUTOK [JOBIOCTPOKOBOI'O iHBECTUL[iIMHOTO
KpeJUTYBaHHS EKOHOMIKU Ta GOHAOBOIO PUHKY,
3pOCTaHHS E€KOHOMIYHOI 3JI0UMHHOCTI, HU3bKa
¢diHaHCOBaA Ky/JbTypa B CycnibcTBi. OJHAK CTaH
¢diHaHCOBOI 6e3neKH iepKaBU B YMOBaX BOEHHO-
ro CTaHy NOTepIaE BiJ, TAKUX AABUI Ta YUHHUKIB,
Kl yckIaJHOITh QiHaHCOBe 3abe3nedyeHHs
060poHO3AaTHOCTI 1 MOTpebGyIOTh BU3HAYEHHS
npiopUTETIB y Jlep>kaBHOMY peryJoBaHHI 06iry
biHaHCOBHX pecypciB 3 MeTO iX epeKTHBHOTO
BUKOPUCTAHHS.

Y uunHiK CTpaTeril BoeHHOI 6e3neku Ykpai-
HU 3a MaclITabaMy MOJIMBUX HACAIJKIB, y KOH-
TEKCTi BOEHHOI 6e3IeKH, 3arpo3u BU3HAYAOThCS
SIK IJ1I06aJ/IbHI, perioHasbHi i HalioHanbHIZ, [IpoTe
BpaxOBYlO4YM, 110 BKa3aHUM JOKYMeHT 6yJio
NPUUHATO 1lle A0 MOYaTKy BBEJEHHS BOEHHOIO
CTaHy B YKpaiHi, JOLIJIbHUM € pPO3IJAJ, O3HaK
0e31neKy Ha JiepKaBHOMY piBHi, TOGTO HA MaKpo-
piBHI HalliOHAJILHOI €EKOHOMIKH, L0 OXOILJIKOE CHU-
cTeMy Jiep>kaBHUX iHaHCIB. Ik 3a3Ha4Ya€TbCA B
po6oti B. Bacenko (2013, c. 15), 3arposu ¢inaH-
COBill Ge3nelni YKpaiHU - 1ie CyKyNHICTb peasib-
HUX YU NOTEHI[IMHO MOMX/IMBUX SIBUIL i YUHHUKIB,
110 CTBOPIOIOTh HeGe3MneKy JJis peasizauii Hali-
OHaJIbHUX iHTepeciB y piHaHCOBIH chepi. 3arpo3u
YCKJQJHIOITh CaMOPEryJidlilo €eKOHOMIKU Ta
peautizariito piHaHCOBUX iHTEpECIB, CIPUIUHSIOTh
BUXi/] GiHAaHCOBUX TNOKA3HHUKIB 3a MeXi ix mopo-

1 CtpaTerisa eKOHOMIYHOI Ge3MeKHd YKpaiHU Ha
nepiog fo 2025 poky : 3aTB. YkasoM [lpe3ujeHTa
Ykpainu Big 11.08.2021 Ne 347/2021 // Baza (B/)
«3aKOHOAABCTBO YKpaiHu» / BepxoBHa Pajga (BP)
Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/347/2021 (naTa 3BepHeHHs: 10.02.2023).

2 CtpaTerisd BOEHHOI 6e3meku YKpaiHH : 3aTB.
Ykazom Ilpesusenta VYkpainn Big 25.03.2021
Ne 121/2021 // llpesupenT Ykpainu : odil,. caiT.
URL:  https://www.president.gov.ua/documents/
1212021-37661 (mara 3BepHenHs: 10.02.2023).

rOBUX 3HayeHb. 3aBJAHHSAMU [Jlep)KaBU € BUAB-
JIEHHs 3arpo3, BU3HaueHHs piBHA ixX Hebe3meky,
peanizanisfi aJleKkBaTHHUX 3ax0/iB LI0A0 3amobi-
FaHHs Ta YCYHEHH$, a TAKOXX HeraTUBHUX Hac-
JIiAKIB iX BIJIUBY.

Cuig BpaxoByBaTH, 1110 GpiHaHCOBa Ge3rneka —
e ckiaAHe, 6araTopiBHeBe Ta QyHKIiOHa/JbHE
YTBOpPEHHd, fAKe € IMiJ[CUCTEeMOI HaliOHaJIbHOI,
€KOHOMIYHOI Ta BOEHHOI 6e3IeKU i Mae CKIam0Bi
BJIACHUX MiJICUCTEM, sIKi 3a/1€KHO BiJ] 06’€KTa po-
3r/IJly XapaKTepu3yloTb 0COOJIMBOCTI 3abe3rne-
yeHHs Horo ¢iHaHCOBOI 6e3neku. ICHYIOTh pi3Hi
MiIX0AM B €KOHOMIiuYHil Hayli A0 BU3HAuYeHHS
CKJIafioBUX GiHaHCOBOI 6e3MeKu, MpOTe BiAmo-
BiZIHO 10 YUHHUX HOPMATHUBHO-NIPaBUX aKTiB, 110
perynwooTh ¢iHaHCOBI BifiHOCUHHU y cdepi 060-
pOHM KpalHH, MOX/JIMBO BU3HAYUTH BAXKJ/IUBI MiJ-
CUCTEMH, a caMe: 010/ KETHY, 6aHKiBCbKY, IpOIIO-
BO-KpeJUTHY, BaJIOTHY Ta (QOHJOBOr0 PHUHKY.
Ciifi 3a3HAYUTH, L0 PiI3BHOMAHITHI JYMKU HAyKoO-
BIIiB I1I0/10 eJieMeHTIiB ¢iHAaHCOBOI 6e3MeKu 3aJie-
»aTh Bij 06’ekTa po3r/saay. OcobsrMBe 3HAaYEHHSA
¢diHaHCIB y pO3BUTKY JIepKaBH, 3a6e3Me4YeHHi cTa-
6inbHOCTI 1i rocrnojaproBaHHA Ta 3axUCTi Haljo-
HaJIbHUX IHTepeciB 3yMOBJIIOE BUHATKOBY pOJib
¢diHaHCcOBOI 6e3MeKu K yMOBU BOEHHOI Oe3neKku
KpaiHU. Bax/IMBUM € i Te, 1[0 eJIEMEHTH NiZ[CUCTEM
cucTeMH QpiHaHCOBOI 6e3N1eKU CYyTTEBO BIJIMBAIOTh
Ha iHIII JITaHKW HaIl[ioOHa/IbHOI Ge3MeKH, BUCTYIa-
I0Th iCTOTHUMM O3HaKaMH, IO BiApi3HAOTH oi-
HAHCOBY 6€3MeKY Bij| iHIIUX MiJ[CHCTEM.

META 1 3ABJAHHA JAOCIIAXKEHHA.
Memoro cTaTTi € HayKoBUM aHaJi3 ¢iHaHCOBOI
6e3neky K KaTeropiaapHOI iHCTUTYLII, O MaE
CYTTEBUH BIJIMB Ha 3abe3nedyeHHs 060pOHO3/a-
THOCTi KpaiHHW, Ta OOIPYHTYBaHHS aKTyaJbHUX
3aBJlaHb 3 1i oprasisaliiHo-IpaBoBOTO 3a6e3Ie-
YeHHS Ha piBHI Jiep>kaBu. 3a80aHHS NOCTiIKEeHHS
NOJIATAaI0Th Y BUPillleHHI MUTaHb, MOB’A3aHUX i3
IPaBOBUM 3axUCTOM (iHAHCOBOI cUCTEMH Jep-
>KaBU B YMOBax BOEHHOI HebGe3MeKH, 1110 IoTpebye
aHaJIi3y Ta BUOKPEMJIEHHS] HaraJJbHUX PU3MKIB 1
3arpo3 ¢iHaHCOBIM cucTeMi YKpaiHH, a TakoX y
JocaipKeHi MOBHOBaXKeHb OpraHiB ¢iHaHCOBOTO
KOHTPOJIIO fIK Jlep>XaBHUX OpraHiB Bjajy 3 IHOB-
HOBaXKEHHSMU 110/I0 3aXUCTy GiHAHCOBUX iHTe-
peciB gepxaBu. BupilileHHA UX 3aBJaHb [JO3BO-
JUTb cHOpPMyJIIOBAaTHU NMPONO3uLil Ass peasizauii
NpaBoOBOro 3axvcTy y chepi ¢piHaHCOBOI Ge3neKku
B YMOBaX BOEHHOT'O CTaHy.

METOA0JI0T'IA AOCHIAXKEHHSA. MeTtozo-
JIOTIYHUHA TigXiJ; 10 BU3HAYEHHS MOHATTS «di-
HaHCOBa 6e3MeKa» CHHUPAETbCI Ha $HoOpMasbHO-
JOrCMaTU4YHUI MeTOo/, Ni3HAaHHS, 3aBJAaHHAM fKO-
ro € BUABJICHHA Ta BUBYEHHA ABHL, L0 Xapak-
TepU3yOThb NpeAMeT AOCIi[xeHHs BceGiuHO MU
00’€EKTUBHO, MOCUJIAIOYHCh Ha aHai3 YUHHOIO
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3aKOHO/]aBCTBa, HAYKOBI po3po6KK Ta MpaKTHY-
Hy JisgJbHiICTb. OTXKe, ONUC Ta aHasli3 HasgBHUX
¢diHaHCOBO-IPAaBOBUX HOPM, L0 perjaMeHTYIThb
3axX0/U 3 MOIepe/KeHHs Ta MOJO0JIaHHS 3arpo3
¢diHaHCOBIH cucTeMi Aep)kaBH, K iHCTPYMEHTIB
3aXMCTy, a TaKOXK 00po6Ka Ta BHBUEHHS iHIIMX
MarepiaJiB, 110 XapaKTepU3ylOThb [IpaBOBe pery-
JIIOBaHHS 3abe3neyeHHs1 6e3MEKOBOr0 cepeo-
BUIIA Y BOEHHUU 4ac, AAIOTh METOO0JIOTIYHI Hij-
CTaBH JJ151 XapaKTepUCTUKHU piHaHCOBOI Ge3neKu.

Y npoueci focsiPKeHH BUKOPUCTOBYBAJIHU-
€A Taki 3araJlbHOHAyKOBI TEOPETU4YHI MeTOoAu:
CUCTEMHHUH aHasi3 - cipsiMOBaHWH Ha ieHTUI-
Kallilo 00’€eKTa i mpeaMeTa AOCIi/PKEHHS, a caMe
JepxaBHi piHAHCH; aGCTPAKTHO-JIOTIYHUN — A
HAayKOBO OOI'PYHTOBAaHUX y3arajbHeHb i BUCHOB-
KiB 11010 Tpo6JieM NPaBOBOT0 peryJioBaHHA di-
HaHCOBOI 6€e3NeKHU SIK YNHHUKA BIJIMBY Ha BOEH-
Hy 6e3neKy Ta BU3HaueHHs $iHAaHCOBHUX 3axO0[iB
0e3neKy K 3ax0/liB 3aXUCTY iHTepeciB JIIOJAUHU
Ta Jlep>KaBHy.

PE3YJIbTATH JOCIIKEHHA TA
JAUCKYCIA. 3akoHO1aBYOT0 BU3HAYEHHS MOHSAT-
T «¢iHaHCcOBa Ge3neka» He iCHYE, NMpPOTe pe-
TeJIbHO PO3IJIALAJUCh HAYKOBLAMU 11 CYTHICTD 1
MicIie B CHCTeMi Hal[ioHaJIbHOI O€3MeKH, a TaKOXK
il posib K CKJAaZO0BOI MiCUCTEMU €KOHOMIYHOI
6e3nekd. OTxe, ¢iHaHCOBa 6e3meka AOCIiIKY-
€TbCA AK IPaBOBa, AK €eKOHOMIYHa KaTeropis Ta
4K KaTeropia couyioJiorii Ta noJirtoJiorii. Tumnosi
03HakU QpiHaHCOBOI 6e3MeKU XapaKTePU3YIThCS
3aJIeXXHO BiJ| 3aBJjaHb AocaifxeHHd. Hanpuknan,
. KopobuoBa (2022, c. 142) aHauni3ye ¢piHaHCOBY
6e3neKy i3 mMpaBOBHX MO3UL{M i BU3Haydae ii sk
34aTHICT (PiHAHCOBOI CHUCTEMH MPOTUCTOSATH
30BHIIIHIM Ta BHYTpIilIHIM 3arpo3aM i 3abe3mne-
YyBaTH B npolieci GyHKI[IOHYBaHHS 3aXUCT Halli-
OHaJIbHUX GiHAHCOBHUX iHTepeciB Ha BCiX piBHAX
rocrnojiapoBaHHs. JleTalbHUN PO3TJA], CyTHOCTI
BU3HayeHb ¢iHaHCOBOI Ge3MekH Ta aHasi3 Ii
CKJIaJIOBUX K NPaBOBOI KaTeropili MicTATbCA Yy
npaui O. lermaHenp (2020, c. 222).

TpakTyBaHHSI CyTHOCTI $iHAaHCOBOI 6e3neKu
Ta dopMysr0BaHHA AediHinil 3 MO3UIlii eKOHOMi-
YHOI HayKU BUKJaZeHo y cTtaTTi B. M. TpeTdka Ta
T. M. Topaienka (2010), siki HaBOAATh YHUCJIEHHI
BU3Ha4YeHHA BKa3aHOI KaTeropil, 0 MicTATbLCA B
€KOHOMIYHUX Npalsx, 30KpeMa fK:

- CTaHy eKOHOMiKH 1 EKOHOMIYHOT'0 MeXaHi3My;

- KOMILJIEKCY 3aXOJiB i3 3a6e3mevyeHHs po3-
BUTKY €KOHOMIKH;

— CTaHy 3axMILEeHOCTi eKOHOMIYHUX Ta KHUT-
TEBUX IHTepeciB;

- CKJIaZI0BOI HallioHaJIbHOI 6€31EeKH;

— CTabiJIBHOCTI Ta SIKOCTI XMTTELiSJIBHOCTI
CYCIIJIBCTBA;

— CTaHy Jep>KaBHOI BJIaJj1 KpalHU;

— He3aJIeXKHOCTi KpaiHU i eKOHOMIYHOI moJii-
THKHU.

OT>Ke, po3KpUTTS cyTHOCTI ¢iHaHCOBOI 6e3-
NeKHy NOoB’si3aHe 3i CTAaHOM €eKOHOMIYHOI'0 pO3BH-
TKy i 3JaTHICTI0O MaTepiaJibHOrO BUPOGHMIITBA
3a6e3MeynTH 3axXUCT GiHAaHCOBHUX iHTepeciB Jep-
»KaBU B eKCTPEMa/IbHUX YMOBAX.

LHinkom caymHuM € 3ayBaxkeHHs 0. Jlagiok
(2016) womo ckaIagHOCTI BU3HAYEHHS O3HAK i
CTPYKTYPHUX CKJIaZ0BUX PpiHaHCOBOI 6e3neKu K
€KOHOMIYHOI KaTeropil, OCKiJIbKA 03HaKH QiHaH-
COBOI 6e3MeKH 6i/bII TOYHO MOXJIMBO BU3HAUYU-
TH 3aJIeKHO BiJi piBHA pO3rJasAy — MaKpOeKOHO-
MIYHOr0, MiKpPOEKOHOMIYHOIr'0, perioHaJbHOTO
a6o piBHA mignpuemis (Cosomina, 2018) Too.

TeopeTuyHe OGIPYHTYBaHHSI CYTHOCTi i-
HaHCOBOI 6e3neKu 3HaxoAuMo y npausx M. €p-
MolueHkKa (2001), skuii 3a3Hayae, o piHaHCOBa
6esneka - 1e cTtaH ¢piHaHCOBOI cdepU AepKaBH,
110 XapaKTePHU3YEThCH 30a/JaHCOBAHICTIO i AKICTIO
CUCTEMHOI CYKYIMHOCTI ¢iHaHCOBUX iHCTpPyMeH-
TiB, TEXHOJIOTIH i MOCJYT, CTIMKICTIO 0 BHYTPIilll-
HiX i 30BHIIIHIX HETaTUBHUX YMHHHUKIB (3arpos),
3JaTHicTIO 1ii€i cdepu 3a6e3medyBaTH 3axUCT
HallioHa/IbHUX (GiHaHCOBUX iHTepeciB, AOCTaTHI
06cAry QGiHaHCOBUX pecypciB s BCiX cy6'eKTiB
roCIoJIapCTBa Ta HACeJIeHHd i B 1iioMy edeKTU-
BHe OYHKIiOHYBaHHS Hal[iOHAJbHOI €KOHOMid-
HOI cucTeMM i collialbHUM PO3BUTOK. LlikaBuUM €
norsisaf I'. llluHaszi (2004), skuit BU3Ha4yae ¢iHaH-
COBy 6e3MleKy sIK «KaTeropiwo, L0 XapaKTepHu3sy-
€TbCS1 03HAKOIO Oe3MepepBHOCTI B yaci: BOHa MOxe
JIYLle BUJLO3MIHIOBATUCA fAK NMOXiJHA CyKYIHOCTI
BCiX esleMeHTIB KaTeropii ¢piHaHCHU».

TUnoBUMHU € MiaX0AM A0 BU3HAUYEHHS piHaH-
COBOI 6e3MeKU SK CTaHy 3axUIIEeHOCTi BiJ, 30BHi-
IIHIX Ta BHYTPillIHiX 3arpo3 ¢iHaHCOBOI cUCTEMHU
Ha BCiX piBHSX $iHAHCOBHX BiIHOCHH, 3 OJJHOIO
OOKYy, a 3 APYToro — SIK 3/[aTHICTb ii 0 pO3BUTKY
(Miponos, [TeTbko, 2013).

OTxe, miACyMOBYIOYH, CJiJ 3a3HAYUTH, IO
Taki pucu piHaHCOBOI 6e3neky, K 3JaTHICTb 10
3aXUCTy, pO3BUTKY ¢iHAHCOBOI cucTeMH abo
MPOTUCTOAHHSA BHYTPILIHIM Ta 30BHIIIHIM 3arpo-
3aM, Xo4ya i ONMUCYIOThb lLie ABHIE, IPOTe TAKOX
XapaKTepU3ylTh i Taki ABUIIA, K piHaHCOBUH
3axycT abo po3BUTOK (iHAHCOBOI CUCTEMH, LI0
MO>Ke CHPUYHMHHUTH IX OTOTOKHEHHS.

3 MeTOl0 BU3HAYeHHs XapaKTepHHUX O3HaK
¢diHaHCOBOI Oe3leKku fK MOJIraMHOI KaTeropii
Cy4acHOI HayKu Ta BPaXxOBYHYM LYMKU HayKOB-
1[iB, MIPOTMIOHYEMO JIOCJIiIUTH iX 3 MO3UILi:

a) JyHKIUiOHA/NBHOTO MiAX0Ay SIK cTaH ¢i-
HaHCIB;

6) IHCTUTYLiOHAJILHOTO MiJX0AY SIK 3aBJAaHHS
YIOBHOBaXKEHUX Cy0'€KTIB i3 3a6e3neyeHHs1 opra-
Hi3alii CTiMKOro po3BUTKY (QiHAaHCOBOI CUCTEMH,
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3aJl0BoJIeHHs (QiHAHCOBUX iHTepeciB cy0’€KTIB
¢$iHaHCOBUX BiHOCHH;

B) IHCTPYMEHTAJIbHOTO MiAXOAY SIK CKJIaA0BI
¢diHaHCOBOI cucTeMy, 10 i 3ab6e3neyyloTh, TOOGTO
rpOLIOBO-KPEAUTHOI, Ba/OTHOI, GaHKIBCbHKOI,
610/PKeTHOI, MOJaTKOBOI, iHBeCTUIiIHOI, MUTHO-
TapudHoi Ta GOHI0BOI cUCTEM;

I') HOpMaTUBHO-NIPABOBOr'O perjiaMeHTyBaH-
Hsa. @iHaHcoBa 6e3rneka MOBUHHA OY/JyBaTHUCS
TaKUM YMHOM, 1106 QYHKIiOHyBaHHSA piHaHCOBOI
CUCTEMHU CIMPAJIOCS Ha MPaBOBI HOPMH, AKi: MO-
nepuie, BU3HAYalOTb YMOBU BUKOpPUCTaHHSA Oi-
HaHCOBUX NOTOKIB 3a II/IbOBUM NPU3HAYEHHSM,
IX KOHTPOJIb Ta BiAMOBIAAJBHICTD 32 MOPYILIEHHS
3aKOHOJ|aBCTBa; MO-Apyre, 3amnobiraroTb ¢iHaH-
COBMM IIPaBOINOPYLIEHHAM | 3JI0UMHAM Ta Kapa-
10Thb 32 HUX. CyTHiCTb QpiHaHCOBOI 6e3neKH xapa-
KTEpU3yIOThb IPaBOBi 3acajy, AKi BU3HA4YalOTh
CTaHZApTU EKOHOMIYHOTO PpO3BUTKY, 30KpeMa
¢diHaHCOBI, Ta IX JOTpUMaHHS;

I') eKOHOMIYHOT'0 PO3BUTKY Ta 3/]JaTHOCTI 0
caMOperyJIlOBaHHA U BiZJHOBJIEHHA HalliOHaJ/b-
Horo rocrnogapctBa. ®iHaHcoBa Gesmneka - Le pi-
BEHb He3a/IeXKHOCTI, cTabijibHOCTI i cTifikocTi ¢i-
HAHCOBOI CHUCTeMH KpalHM B YMOBaX BIJIUBY
HeraTUBHHUX 30BHIIIHIX Ta BHYTPIIIHIX YUHHUKIB,
JIectabinisyounx pakTopiB, AKi CTaHOBJATH 3a-
rpo3y ¢iHaHCOBIH Ge3nelri.

HaBegeHi BU3HauYeHHA XapaKTepU3ylOTb CyT-
HicTb ¢iHaHCOBOI 6Ge3nmeKu BCEOIYHO i CTUPAKThCS
Ha Bci 11 cknazioBi. BaxxiMBo BpaxoByBaTH Ti 03Ha-
KU ¢iHaHCOBOI 6e3leKH, sKi XapaKTepU3yTb
besnexkoBe cepe/loBUle B OyAb-aKil cdepi cycmi-
jabcTBa (Getmanets et al,, 2022, p. 332). Ctpareris
EB BU3Ha4a€e cmaH, 8uK/AuKu ma 3azpo3u K KJo-
YOBi eJIeMEHTH, I1I0 XapaKTepu3ywTb (piHaHCOBY
6e3MeKy, IK ¥ iHI BUU HAl[iOHAJIbHOI OE3MEKM.

XapaKTepUCTHUKY cTaHy piHaHCOBOI He3MeKy,
AK BBa)KalOTb JOCJIIJHUKH, CJiJi IPOBOLUTH Ye-
pe3 po3raaj I CKJIaJoBUX, a caMe 4yepe3 «y3ara-
JIbHIOIOYMH AKICHMH CTaH QYHKLiOHYBaHHSA
¢diHaHCOBOI, TPOIIOBO-KPEIUTHOI, Ba/IIOTHOI, 6a-
HKiBCbKOi, 6F0/[?)KETHOI, [10JaTKOBOI, iHBECTHIil-
HOI, MUTHO-TapuHOI i GOH/I0BOI cHCTEM, YMOB,
NpaBUJ Ta IHCTPYMEHTIB IX peryJjiloBaHH{, IO
3a6e3neyyoTh epeKTUBHE QYHKIIOHYBAHHSI Ha-
IIioHa/JIbHOI €KOHOMIYHOI CUCTEMHM Ta 1I 3axulle-
HICTb Bij BHYTpillHIiX i 30BHIiLIHIX 3arpo3» (Jlu-
cak, [oayxnHa, 2015). Ciixg BpaxoByBaTH, IO
caMe BHUKJIMKH Ta 3arposd MaloTb CYTTEBUU
BIJIMB Ha CTaH JOC/i[P)KeHOT0 BUILA, 110 NoTpe-
Oye aHaJi3y IX CYyTHOCTI Ta BaroMocTi BIUVIMBY Ha
biHaHCOBY CUCTEMY JlepKaBH.

3arpo3aMu HallioOHaJ/IbHIM Ge3mneli YKpaiHu
3aKOHO/IaBellb BU3HA4Ya€ $BMILA, TEeHAEHIl i
YUHHUKHY, 110 YHEMOXXJIUBJIIOTb Y4 YCKJIAJHIO-
I0Th a60 MOXXYTb YHEMOXKJIUBUTH YU YCKJIAJHUTH

peasizaliito HalioHaJIbHUX iHTepeciB Ta 36epe-
JKeHHsI HalliOHaJIbHUX IiHHOCTed Ykpainul. Yk-
paii He6e3Me4YHO0 30BHIIIHbOIO 3arpo3010 € Biii-
Ha, L0, Ha >XaJIb, TPUBAE, & BHYTPILIHI 3arposy,
Bu3HaveHi Ctparterieto EB, choroaHi € ii Hacaig-
KOM. BpaxoBytouu BOEHHUU CTaH KpaiHU Ta Bax-
JIUBiCTb yCyHeHHs 3arpo3s ii ¢piHaHCOBiM cucTeMi,
MOXHa BU3HAUYUTH Bpa3JIUBI CKJIAJ0BI, 1[0 BIJIM-
BalOTh Ha 06ir my6JiyHuX GiHAHCOBHUX pecypciB i,
SIK HacJifl0K, 3a6e3neuyloTh Jep:kaBHe QiHaHCy-
BaHHS 060POHO3AaTHOCTI KpaiHU.

Y ¢inaHCOBil cucTeMi KpaiHM 1I 3JaTHICTb
MPOTUCTOSITH 3arpo3aM Ta BUKJIMKaM, 3a6e3edy-
BaTH CTiMKICTb PO3BUTKY HallioOHAJbHOI €KOHOMi-
KU Y BOEHHMH 4ac 3aJIeXKUTb BiJi CTaHy IJIaTLKHO-
PO3paxyHKOBOI CHCTEMH Ta BiJi JOTPUMaHHA OC-
HOBHHUX (QiHAHCOBO-€eKOHOMIUHHX MapaMeTpiB, a
TaKOX BiJj 3JaTHOCTI HeWUTpasi3yBaTH LIKiJJIH-
BUH BILIMB 3arpos, NOB’I3aHUX i3 pyHHYBaHHAM
BUPOGHUYOI 6a3H, Mirpalji€ro Tpy10BUX pecypcis,
BifiToKOM iHaHCIB Ha 0GOPOHO3JATHICTH Kpai-
HH, Ta BUPILIYBaTH 3aBJaHHA i3 3aXUCTy LUBLIb-
HOI'0 HaceJIeHH4.

Cnin BpaxoByBaTW [JyMKY HaAyKOBLIB ILOZO
¢diHaHCOBOI 6Ge3neKH SIK CKJIAJHOTO Ta GaraTopis-
HEBOI'0 YTBOPEHH{, 110 € MiJCUCTEMOI0 HaljioOHa-
JIbHOI ¥ eKOHOMIYHOI 6e3IMeKu i Ma€e cKkJIaZoBi eJe-
MEHTH BJIACHUX IiICKCTEM, SIKi 3a/IEXKHO BiJl 00’€KTa
PO3IJIsAly XapaKTepU3yOTb 0COOGIUBOCTI 3abe3Ie-
yeHHs ¢iHaHCOBOI 6e3neku (Bukiitok, 2012).

OTxe, BUKJMKU Ta 3arpo3u y cdepi obiry
JlepkaBHUX QiHAHCIB K CcK1asoBoi ¢iHaHCOBOI
6esMeKy, 0 MalOTh BIVIUB Ha 3a0e31e4yeHHs 060-
POHO3AATHOCTI KpalHH, MO>XKHA NOAIIUTH 33 QYH-
KLiOHa/IbHUM NIPU3HAYEeHHAM Jiep>KaBHUX GOH/IB:

1) y 6104>keTHOMY IIpOLIECi:

- cyTTeBUH o06cAr AedinuTy Aep:KaBHOTO
O10/KeTY, L0 NepeBUILYy€e BU3HaYeHUH Bromxket-
HHUM KOJIeKCOM YKpaiHM TPHUBiACOTKOBUM IpO-
FHO3HHUM HOMiHaJIbHUH 06CAT BaJIOBOTO BHYTPI-
IIHBOI'0 MPOJAYKTY YKpaiHM Ha BiamoBigHuit pik,
1o 3a $aKTHUYHOI BiJICYTHOCTI HEGOPTroBHUX JiXKe-
pes Horo QpiHaHCyBaHHS CIPUYMUHSIE 3POCTAHHS
Jlep>kaBHOro OOpry Ta BiANoBiHOro HaBaHTa-
YKeHHs Ha JlepKaBHUM O10/[KET;

— HU3bKa IHCTUTYLilHa CIIPOMOXHICTb poO3-
NOpPSIAHUKIB GI0/PKeTHUX KOILTIB, a caMe: po3po6-
JIITH TJIAaHW JiSJIbHOCTI GBI SIK HA OAWH piK,
06MeXXeHi 3B’A3KU MiXK 610/[PKETHUM IJIAaHyBaHHSAM
Ta NpPIOPUTETHUMU HaNpsIMaMH PO3BUTKY Jep-
»KaBH TOLLLO;

1 [Ipo HamioHa/sbHY 6e3MeKy YKpaiHu : 3aKoH
Ykpainu Big 21.06.2018 Ne 2469-VIII // B/l «3ako-
HoZaBCTBO YKpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/2469-19 (pata 3Be-
pHenHs: 10.02.2023).
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- 3a Jlep’KaBHHMMHU J0XO/laMHU — BTpara Jl0X0-
JliB GI0/KeTy BHACJiZIOK NOLIMPEHUX CXEM yXU-
JIEHHS BiJj ONIOJATKyBaHHsI Ta pO3MUBaHHSA 6a3u
ONOJaTKyBaHHSl yepe3 MOLIKO/KEHHSI MalHa Ta
MiATPUEMCTB;

- 3a JlepKaBHUMU BUJATKaMU — JUCIIPOINOP-
IiAHICTb ¥ po3nofisi ¢iHaHCOBUX pecypciB Mix
060POHOI0 Ta PO3BUTKOM, 1[0 3BYXKY€E MOMKJIUBO-
cTi 06CcAriB BUPOOHUITBA;

2) y 6aHKiBCbKil cucTeMmi:

- HeJ0CTaTHIN PO3BHUTOK [JOBrOCTPOKOBOTO
KpeJWTYBaHHS BHAC/IiI0K HECTIMNKOCTi 6aHKiBCh-
KOl CUCTEMHU;

- 3HayHa 4YacTKa HeNpalolyux KPeAUTIiB y
KpeZuTHOMY nopTdeii 6aHKIB, 30KpeMa Jepka-
BHOTO CEKTOpa;

- HeJloCTaTHiN piBeHb QpiHaHCOBOI iHK/IO3i];

- HeBHUpillleHi NUTaHHA aKTUBIB Ta PpiHaHCO-
BUX 3000B’I3aHb Ha TUMYacOBO OKYIIOBaHUX Te-
pUTOPIfX;

3) y rpoLIoBO-KpeAUTHIM cucTeMi:

- maxpaicTBo 3 piHAaHCOBUMU pecypcaMu Ta
KpeauTaMu;

- BHUCOKHHU piBeHb OOJIIKOBOI CTaBKU Ta He-
paljioHa/bHe BHUKOPUCTaHHS cy4acHuUX ¢opM
KpeJUTyBaHHS;

- HeepeKTHBHE BHUKOPHUCTAHHS MPUPOJHUX
pecypciB, IIUpPOKe 3aCTOCYyBaHHS €KOJIOTIYHO
HIKIJJUBUX TEXHOJIOTiN Ta HepallioHaJibHE BUKO-
pUCTaHHA 3eMeJIbHUX pecypciB, TpyZoBa Mirpa-
11isI TOIIO;

4) y BaJIIOTHIH cucTeMi:

- PU3MK, NMOB’I3aHUM 3 OJHOOCIGHUM pery-
agropoM - HBY, Tomo;

5) Ha poHIOBOMY PUHKY:

- HU3bKUH piBeHb JiiKBiAHOCTI poHAOBOTO
PUHKY, 3aXUCTY IpaB iHBECTOPIB pa3oM i3 HejOC-
TaTHBOIO CIIPOMOXKHICTIO peryJigTopa NpoTUAif-
TH 3JIOB)XKUBAaHHAM Ha pUHKY;

6) HepmocTaTHs ¢QiHaHCOBA CIPOMOXHICTh
0Cco6H (HM3bKi MOKAa3HUKHU PiBHA KUTTS) Ta He-
JIOCKOHaJ/Ia 3acTapijia cucTeMa MNeHCIHHOro 3a-
Oe3mevyeHHs TOLIO.

BusHaueHi 3arpos3u y cepi piHaHcoBoOi 6e3-
MeKH, 9Ki BBaXKalOTb BHYTPIIIHIMHU i AKI mopo-
JDKeHI BOEHHHMM CTaHOM, MOXXHa IpOJOBXHUTH,
npote X ypaxyBaHHS Ja€ JoJaTKoBUM ¢iHaHCO-
BUH pecypc, 1110 CIPSIMOBYETbCSA Ha 3ax04u 060-
POHH Ta BilHOBJIEHHSI KPAlHU.

3a piBHeM ¢QopMyBaHHA €KOHOMIYHMX BiA-
HOCUH 06’€KTaMM HallioHaJbHOI ¢piHaHCOBOI 6e3-
IIEKA € JepKaBa, CyCIHJIbCTBO, PErioHH, rocro-
JlapCcTBa, MiANPUEMCTBA, MiAnpUEMIi, ciM'1 Ta
okpeMi rpomajaHu. BopHoyac pepkaBa € He
TiZIbKK 06’€KTOM, a i OCHOBHHUM CYy0’'€KTOM Halli-
oHaJsibHOI ¢$iHaHCOBOI Ge3mneku i 37ilcHI0E CBOI
byHKuii B 11iil cdepi yepes opraHu 3aKOHOABYO],

BHKOHABYOI Ta CyZ0BOI TJIOK BJIaJiH, a TAaKOX, 1110
€ XapaKTepHO0 03HaKol $iHaHCOBOI 6e3neKy, 3a
JLONIOMOTOI0 CIlellia/IbHO CTBOPEHUX Ta YIOBHO-
Ba)KEHUX OPraHiB BJIAJU — OpPraHiB Jlep>KaBHOIO
¢diHaHCOBOro KOHTpPOJIIO, 6OPOTHOU 3 EKOHOMiy-
HOI0 3JIOYMHHICTIO, NpoTuAil Kopynuii (Hampu-
kiaj, Bropo ekoHoMiyHOI 6e3neku). lle He BU-
KJIIOYa€E yd4yacTi rpoMaZsH Ta ixX o6’€AHaHb y
migTpuMii ¢iHaHCOBOI Ge3rnekH, aje MOTPebyeE
Bi/j TpOMa/isH He JIMIIe aKTUBHOI XKUTTEBO] I10-
3ulii, a ¥ BiANOBIJHUX €eKOHOMIYHUX 3HaHb, Oi-
HaHCOBOI 'PaMOTHOCTI.

®dinaHcoBa 6e3IeKa sIK CKJIaZloBa EKOHOMiYHOL
Ta BOEHHOI 6e3MeKU TaK caMo € MiZiICUCTEMOI0 Ha-
nioHaymbHO Ge3nekd. PopMyBaHHS Ta PO3BUTOK
Teopil HaIlloHAJIbHOI 6e3MeKH MIiCTAThCS B POOOTi
B. CmosisaHIoKa (2021, c. 180), AKKi 10XOAUTDH BU-
CHOBKY HpO NoTpeGy pO3LIHUPEHOro pPO3yMiHHA
3HaueHHs HaljoHaJbHOI 6e3neky. BueHuii npomno-
HY€ BpaxoBYBaTH, 1110 «popMy.ia “fep:xaBa — Halli-
OHaJIbHI iHTepecH — HallioHa/IbHA 6e3MeKa SIK CTaH
ixHbol 3axuieHoCTi” JomoBHUJIAcA (GopMyJIor0
“rpoMaZisTHCbKe CYCHiJIbCTBO - HAaI[iOHAJIbHI I[iH-
HOCTi - HallijoHa/IbHa 6e3NeKa gK CTaH IXHbOI 3a-
XHIIEHOCTi"».

BpaxoByouM BaXIUBICTb 3abe3MedeHHs CTill-
KocTi ¥ edekTUBHOCTI $iHaHCOBOI cucTeMU AJIs
Jlep>kaBHy, 1110 nepebyBae B 060pOHi, MOXkHa cdo-
pMyJIIOBaTH TaKy AediHiLio.

®dinaHcoBa Oe3Mneka JAepKaBd — Iie CTaJIUHU
CTaH HalioHaJbHOI QiHAHCOBOI cucTeMH, 37aT-
HUI NPOTHUCTOATU 3arpo3aM i BUKJIMKaM Ta 3a-
6esneuyBaTH GYHKLIOHYBaHHS rajay3ed Hapoj-
Horo rocrnoziapctia (Reznik et al.,, 2020).

CTBOpeHHs 6e3MeKOBOro cepesoBHINa ¥ cdhepi
06iry fep>xaBHUX GiHAHCIB AK CKJIaI0BOI HaI[iOHa-
JIbHOI 6e3MeKH 3a/JIeXKUTh Bif 6araTbox ¢GakTopiB
Ha aymky B. Muxaiioka (2014), ue AisIbHICTb
YIOBHOBa)KEHMX 0cCi6, ¢GiHAHCOBUX areHTiB, fKa
CNIpsSIMOBAaHA Ha 3anobiraHHsa 3arpo3aM (iHaHCOBIN
6e3reri abo ix MiHimMi3alilo i Ha 3aXHUCT HaI[joHa-
JIbHUX iHTepeciB. OT>Ke, BYeHUIN BBAXKAE, 1110 METOIO
3abe3neyeHHs (iHAaHCOBOI 6e3MeKU JiepiKaBU €
JOTPUMaHHS HallioHaIbHUX GiHAHCOBUX iHTEPECIB
- *KUTTEBO BXINBUX EKOHOMIYHUX Ta GiHAHCOBUX
L[iIHHOCTeMN YKpaiHChKOI Jiep>kaBU fIK HOCIfl CyBepe-
HiTeTy, BUSHaya/bHUX GiHAHCOBUX NTOTPe6 HAPOAY
Ta JlepKaBy, peasisallis IKUX rapaHTye piHaHCOBY
He3aJIeXKHICTb i IPOrpecHBHUN PO3BUTOK YKpaiHU.
Mu nofisIsEMO 110 AYMKY, OJHAK BCe K TaK{ MOT-
pebye YTOUHEeHHs M03ULlis HayKOBLA 1010 ¢iHaH-
COBUX areHTiB, a TaKo (iHAHCOBUX I[IHHOCTEH K
MeTH $iHAHCOBOI Ge3MEKM.

Baromoro 3HauyeHHs AJis HajlaroJxeHHs oi-
HaHCOBOi 6e3MeKU Y BOEHHUM 4ac Ta B MiCJIsBO-
€HHUH nepioj; HabyBae BUpIilleHHs TaKUX 3a-
B/IaHb:
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a) y 6rodxcemHitl 6esneyi MJISIX0OM:

- BXWUTTA TOJIOBHHMH pPO3NOPAAHUKAMU
KOUITIB /JIep>KaBHOTO OGOKETY 3aXOAiB LIOJA0
nigBuIleHHs e(eKTUBHOCTI IJIaHYBaHHS CBOEI
JiSIIBHOCTI BIJNOBIAHO [0 NpPIOPUTETHUX Ha-
npsiMiB 060OPOHM Ta PO3BUTKY JiepKaBU 3 ypaxy-
BaHHSIM OHO/KETHUX MOKAa3HUKIB Ha cepesHbOC-
TPOKOBUH nepioJ Ta npiopuTeTiB GiHaHCYBaHHS;

- IOCTYIOBOr0 CKOpoueHHA AediluTy Aep-
»)KaBHOTO OIO/PKETy Ta 3MillHEHHS B3aeMo/ii 3
MiKHapoJHUMHU (iHAaHCOBUMM OprasisayissmMu Ta
doHamu 100 GiHAHCOBOI MiATPHUMKHU JJOXOAHOI
YaCTHUHY;

- 36aJ1aHCOBAHOTO Ta MpPo30poro <¢opmy-
BaHH{ JI0X0/iB Ta BUJATKiB OIO/KETIB TOIO;

6) y 6aHKigcbkull 6e3neyi NISIKOM:

- CTUMYJIIOBaHHsI ~ GaHKIBCBKOI'O  CeKTopa
COpPSAMOBYBAaTH KpeJWTHI KOIUTHM HacaMmIepes Ha
PO3BUTOK peasIbHOTO CEKTOpPA EKOHOMIKH Ta 3Me-
HILIEHHS PiBHA HENpanloYnX KPeAUTIB, a TaK0XK
MiJBUILEHHS CTIHKOCTi 6aHKiBCbKOI CUCTEMU;

B) y 2pow08o-kpedumHill 6e3neyi misixom:

— 3HW)KEHHS1 BapTOCTi MO3MKOBHUX KOLUTIB
JUIs IOTpeb Jiep:kaBU (Yepe3 OoNTUMaJIbHE Y3ro-
JPKEeHHSI TPOIIOBO-KpeAUTHOI Ta 6GOpropoi moJi-
THKH);

- CTBOpEHHsI YMOB JJIs1 36iJIbLIEHHS 3aJy-
YeHHs JOBIOCTPOKOBOro (GOHAYBAHHS Ta pO3-
IIMpEeHHA [ OBTOCTPOKOBOTO M iHBECTULiIHHOIO
KpeJuTyBaHHS;

r) y 6e3neyi hoHA08020 PUHKY ILLIISIXOM:

- aKTuBi3alil po3BUTKY HallioHa/bHOrO ¢o-
HJIOBOI'O PUHKY JJis1 3abe3nedyeHHs1 Horo edek-
THUBHOCTI Ta KOHKYPEHTHOI CIPOMO>XHOCTI;

— MiHiMi3anil pu3uKiB iHBecTopa 4yepes 3a-
6e3neyeHHs] ePEKTUBHOTO IPABOBOIO 3aXUCTY
npaB iHBecTOPiB Ha GOHZ0BOMY PUHKY;

- pedopMyBaHHS YKpPaAiHCbKOTO CTPaxoBOTO
PHHKY 4epe3 CIIpUAHHSA IUHPOKOMY BIIPOBAa/KEH-
HIO CTpaxyBaHHS >XUTTS, MeJUYHOTO Ta IHIIUX
BU/IIB OCOOHMCTOr0 CTpaxyBaHHS, 3aKOHOJaBue
NOCUJIEHHS NIPaB CTpaxyBa/IbHUKIB.

BkaszaHi 3aBZjlaHHSI BU3HaA4alTb Ti chepu
¢dyHKIioHyBaHHA GiHAHCOBHUX Bi/JHOCHH, SIKi CbO-
roJiHi NOTpe6YOTh OHOBJIEHHS i MalOTh BaroMUi
JIMB Ha ¢iHaHCYyBaHHS 060pPOHO3AATHOCTI Kpai-
HM Ta ii Bipo»KeHHs.

[loBHa xapakTepucTHUKa GpiHAHCOBOI 6e3MeKu
AK CKJIaZloBOI BOEHHOI 6e3IMeKH Ma€ BKJIIYaTH B
cebe opraHizaliifHO-MpPaBOBi 3acaau peasisariil
a6b0o iHCTUTYLiOHANIBHY CKJIAJOBY. 3 MeTOW 3a-
6e3nedeHHs1 ¢iHaHCOBOI Ge3MeKH JlepKaBU B YK-
paiHi 3azigHi oprasy Bjaajy, AKi MalOTh ClieLiaib-
Hi IOBHOB&KEHHA 3 IIOIepe/PKEHHs Ta YCYHEHHH
¢$iHaHCOBUX NPaBONOPYLIEHB i 3JI0YMHIB.

Cucrema opraHiB (iHAaHCOBOI'O KOHTPOJIIO
PO3IJISIAEThCA 3 MO3UIiH iXHBOI Kacudikalii Ha

30BHIlIHI 260 opraHu BJ3aJu 3arajbHOI KoMIle-
TeHLii, To6TOo Taki, /11 siIKUX PpiHAaHCOBUH KOHT-
poJiIb He € OCHOBHMM 3aBJaHHAM JAiAJbHOCTI
(BepxoBHa Paga Ykpainy, [IpesuzeHT Ykpainuy,
Kab6inetr MinictpiB YkpaiHu, MicueBi gep:kaBHi
aAMiHicTpanii, OopraHd MiCLLeBOr0 CaMOBpPAAY-
BaHHS Ta iX BUKOHABYi OpraHM), a TAKOX Criellia-
JIbHO CTBOpPeHi opraHu ¢iHaHCOBOTO KOHTPOJIIO,
AKI MalTb NOBHOBa)EHHA LIOA0 HOT0 IpoBe-
JleHHs, a caMe: PaxyHKoBa nmasnarta Ykpainu, MiHi-
crepcTBO QiHaHCIB YKpaiHY, NOAATKOBI Ta MUTHI
oprany, Hauionanbuuii 6aHk Ykpainy, [ep>xaBHa
Ka3Hauelcbka ciayx6a Ykpainu, QPoHJ geprKaB-
HOro MaWHa YkKpaiHu, /lenapTaMeHT 3 NUTaHb
0aHKPYTCTBa, AHTUMOHOIOJBHUI KOMITET YKpai-
HY, [leHciiiHuM ¢oH Ykpainy, [lep:kaBHa ayau-
TOpChbKa cayx6a Ykpainy, JlepkaBHa iHCIeK1lisi 3
KOHTpOJIIO 3a LiHaMmHu, HamioHasnbHa kowmicia 3
LiHHUX nanepiB Ta ¢oHJ0BOro pUHKY, Jep>xaBHa
KOMicisl 3 peryJiloBaHHs pUHKIB ¢piHaHCOBHUX IOC-
Jayr Ykpainu, Bropo ekoHomiuHOl Ge3nekw, [ep-
»KaBHa c/1yk6a GiHAaHCOBOI'0 MOHITOPUHTY Ta iH.
[lepesnik opraHiB ¢iHaHCOBOro KOHTPOJIIO
CBIJUUTD NpPO IXHIO 3aMBY KIJIBKICTh Ta poO3rajy-
eHicTb cdep Hisl/IbHOCTI, 110 BiAOUBAETHCA Ha
epeKTUBHOCTI AisnbHOCTI. [[iIKOM caymHuM €
BUCHOBOK B. Ilixoupkoro (2009, c. 186) mozo
HeJI0CKOHAJIOCTi opranisanii ¢piHaHCOBOro KOHT-
poJil0 Ta po3pobKU HOro MeToZoJoriyHol 6asu.
OTxe, iHCTHUTyLiOHa/bHA CKJIaZ0Ba CHUCTEMHU
JlepkaBHOro GiHAaHCOBOTO KOHTPOJIIO NOTpebye
pedopmyBaHHs. Lle x cTocyeTbcs i Horo iHCTpy-
MEHTAaJIbHOI CKJIaJI0BOI, OCKIJIbKM MeTO/IU NPOBeE-
JeHHs (iHAaHCOBOro KOHTPOJIIO 3ajieaTb Bij
MOBHOBAKEHb Cy6 EKTIB HOT0 3/1iliCHEHHS.
BUCHOBKHM. [lincymMmoByto4H, M0OKeMO Ha/Jla-
TYU aBTOPCbKe BU3HauYeHHs $iHaHCOBOI 6e3MneKU -
e y3ro/KeHicThb i 36a/1aHCcOBaHicTh ¢iHaHCOBOI
cucTteMy, il 3JaTHICTb NPOTUCTOATH 30BHILIHIM
Ta BHYyTpilIHIM 3arpo3aM i 3abe3nevyyBaTu B
npoueci GyHKIiOHYBaHHS 3aXUCT HalLliOHAJIbHUX
diHaHCOBUX iHTepeciB Ha BciX piBHAX rocroja-
proBaHHs. Y cucTeMi BOEHHOI 6e3neky ¢piHaHCOBa
Oe3neKa Ma€ Barome 3Ha4eHHs Ta Bijjirpae BUpi-
IIa/IbHY POJib, 1110 NOB’s13aHO 3 diHaHCAMU sSIK Ma-
TepiaZIbHOIO CKJIaJ0BOIO, BiJi KOl 3aJIeXXKUTb MO-
XJIMBICTh 3abe3nevyeHHs 3axXUCTy iHTepeciB
JepKaBU Ta TPOMafsHMHA i CTajJUll PO3BUTOK
diHaHCOBOI cucTeMH KpaiHW. PO3BUTOK eJjieMeH-
TiB ¢piHaHCOBOI 6Ge3neKkH NMOB'SI3aHUN 3 PO3BUT-
KOM i CTaHOM iHIIMX CKJIaJlOBUX HalliOHaJIbHOI
6e3MeKU Ta BIJIMBAE HA CTaH BOEHHOI 6e3MEeKU.
Jis peanizauii mpaBoBoro 3axucty y cédepi
¢diHaHCOBOI 6Ge3NeKkyd B YMOBaX BOEHHOrO CTaHY
JOLIJIbHO BU3SHAYHTHU:
- npiopuTeTHi 06’€eKTH $iHAHCOBOI CUCTEMH,
[AKi BUMaraloTb 3axXUCTy, XapaKTepU3ylTb CTaH
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¢diHaHCOBOI Ge3leKH Jlep>kaBd Ta MawTb BUPI-
[IaJIbHUH BIIMB Ha piHAHCOBY 6e3MeKy 0co6U K
BaroMoi LIiHHOCTI HallioHa/JIbHOI 6e3MeKY;

- 06cAryd Ta HanpsAMU ¢piHaHCOBOI MiATPUM-
KU SIK BIHCbKOBOC/TY?KOOBIIiB, TaK i [poOMa/isiH;

- [UTbOBI OPiEHTUPH 3a 6JIOKAMU OCHOBHHX
ckJafoBUX $iHaHCOBOI 6e3MeKH y BOEHHUH 4ac, a
caMme: JOXOJiB Ta BUTpAT GIO/KETIB, 1[0 CTAHOB-
J59Tb PpiHAHCOBI pecypcu Ta € B PO3NOPSAKEHHI
Jlep>KaBU JAJI 3aXUCTy II BaOXJIMBUX KUTTEBUX
iHTepeciB, a Tak0X Jlep>KaBHOI NiATPUMKH IpO-
Ma/IsiH 111010 HalaHHA coljia/IbHUX 6J1ar i moC/yT;

— CKJIAJIOBI JIep>KaBHOI IPOrpaMu COLiaJIbHO-
ro CTpaxXyBaHHSI IK BiHCbKOBOC/YKOOBIIIB, TaK i
HaceJleHHd 3 ypaxyBaHHAM aKTyaJbHUX IIpO-
6JieM, 10 NOCTa/U 3 BiMHOIO, Ta IX YCYHEHHSAM Y
nic/JIIBOEHHUH 4ac;

- HanmpsiMU pepopMyBaHHSIM CUCTEMU Opra-
HIiB Jep:xaBHOro ¢$piHAHCOBOTO KOHTPOJIIO, Y IOB-
HOBa)KEHHSIX SIKUX € IHCTPYMEeHTU 3abe3nedyeHHs
3axucTy GIiHAHCOBUX iHTepeciB, nomnepeKeHHsA
¢$iHaHCOBUX MPaBOIMOPYLIEHb i 3JI0YUHIB Ta 60po-
ThOU 3 HUMH, 1110 € OCHOBHOIO YMOBOIO 3ar06iraH-
Hs 3arpo3aM Ta BUKJIMKaM (GiHAHCOBIH CUCTEMI.

BusHaueHHs1 Micnus ¢iHaHcOBOi 6e3mneKH B
cucTeMi BOEHHOI 6e31eKH NOTpebye NoJaabIIOTro
JOCJiXKeHHs 11 opraHi3aniiHO-MPaBOBUX 3acaf,
Ta IHCTpyMeHTIB peaJizauii ix noBHOBaxeHb. He-
06XiIHO TaK0X MPOBOAUTHU MOHITOPUHI CTaHy
¢iHaHCOBOI cucTeMu KpaiHH, 1[0 NMOTpeGyeE, K
BusHayeHo B Crparerii EB, 3zilicHeHHs1 nocCTiii-
HOr0 MOHITOPUHIY €KOHOMiuHOI CTiMKOCTi uLIs-
XOM YZIOCKOHAJIEHHS! TOBHOBA&X€Hb CUCTEMH OP-
raHiB ¢piHaHCOBOI'0 KOHTPOJIIO.
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®UHAHCOBAS BE3OIIACHOCTb KAK ®AKTOP BOEHHO¥M BE30IACHOCTH
HccnenoBaHbl CYyLUHOCTb, MECTO U 3HAYeHHe QUHAHCOBON 6E€30MaCHOCTU KaK yCIOBHUs obec-
neyeHWs] BOEHHOM Ge3omacHOCTH. [IpoaHa/M3UpOBaHbl COCTABJISIONINE CHCTEMBI BOEHHOH
6e30MacHOCTU U BUsIHME QUHAHCOBOM CUCTEMBbI Ha UX QYHKLHOHUpOBaHUe. [IpeasoxeHo
aBTOPCKOE OIpe/ie/ieHHe TepMUHA «QHUHAHCOBast 6€30MacHOCTb» U 3J1eMEHTOB CUCTEMbI QU-
HaHCOBOM 6€30MaCHOCTH ToCyJapcTBa. PaccMOTpeHbI BbI3OBBI U YTPO3bl COCTOSIHUIO QUHAH-
COBOH CHCTEMbI I'OCy/JapCTBa B YCJIOBHUSIX BOEHHOT'O MOJIOXKEHUS U 33/1a4d 06ecredyeHus ero
YCTOUYMBOCTH, HECOKPYIIUMOCTU U 3G PEeKTUBHOTO QYHKIIMOHUPOBAHHUS. YCTaHOBJIEHbI HUH-
CTUTYLUMOHAIbHbIE, HHCTPYMEHTAa/NbHble U (QYHKIHOHAJIbHbBIE COCTABJSAIOMME GUHAHCOBOU
6e30MacHOCTH. YKa3aHO Ha HE06X0AUMOCTb pedOpPMHUPOBAHMUS CUCTEMBbI OPraHOB rocyAap-
CTBEHHOro GUHAHCOBOTO KOHTPOJISI U YCOBEpLUIEHCTBOBAHUSI MPABOBBIX OCHOB NPOBEJEHUS
MOHUTOPUHIA MyOJUYHBIX (QUHAHCOBBIX pecypcoB. JlokazaHa HEO06XOJUMOCTb 3aKOHOJa-
TeJIbHOTO YPEeryJMpOBaHUs OTHOIIEHUH 10 00palleHHI0 MyOJINYHbIX GUHAHCOBBIX PECYPCOB
¥ 060CHOBaHbI YTH UX HANpaBJeHHs Ha aKTyaJbHbIe 33Ja4d o6eclieyeHHs] BOEHHOU 6e3-
OTIACHOCTH.

Kiouesvie cnoea: ¢uHancosas cucmema, cocmosiHue (pUHAHCO80L 6e30nNacHOCMU, 80eHHAS
6e30nacHocmy, GUHAHCOBAS 3aUUMA, 8b1308bl PUHAHCOBOU 6e30NACHOCMU, NPAsosas 3awjumad,
cocmasswue uHaHcosoll 6ezonacHocmu, GUHAHCOBbIL KOHMPOIb.
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FINANCIAL SECURITY AS A FACTOR OF MILITARY SECURITY

Considering that ensuring the stability, reliability and efficiency of the financial system is a pre-
requisite for the country's defence capability, it has been noted that these positions are the ba-
sis for the interdependence of military and financial security. The essence, place and im-
portance of financial security as a condition for ensuring military security have been
investigated. The components of the military security system and the impact of the financial
system on their functioning have been analysed. The author's own definition of the “financial
security” concept and elements of the State’s financial security system have been proposed.
The challenges and threats to the financial system of the State under martial law and the tasks
of ensuring its stability, invincibility and effective functioning are considered. Based on the
analysis of the Economic Security Strategy of Ukraine, it has been found that the state of the
country’s financial security is assessed as unsatisfactory. It has been noted that the constant
deficit of the state budget and the associated significant debt burden, insufficient development
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of long-term investment lending to the economy and the stock market, the growth of economic
crime, and low financial culture in society are negative factors affecting the state of the finan-
cial system. It has been noted that different academic opinions on the constituent elements of
financial security depend on the object of consideration. It has been noted that scientific analy-
sis of financial security as a categorical institution has a significant impact not only on ensuring
the country’s defence capability, but also on substantiating the current tasks of its organisa-
tional and legal support at the State level. General scientific theoretical methods have been
used: system analysis aimed at identifying the object and subject of research, in particular, pub-
lic finance; abstract and logical method - to provide scientifically sound generalisations and
conclusions on the problems of legal regulation of financial security as a factor influencing mili-
tary security and to define financial security measures as means of protecting the interests of a
person and the State. The institutional, instrumental and functional components of financial se-
curity have been clarified. Attention has been drawn to the need to reform the system of state
financial control bodies and improve the legal framework for monitoring public financial re-
sources. It has been proved that there is a need for legislative regulation of relations on the cir-
culation of public financial resources, and the directions of their orientation towards the actual
tasks of ensuring military security have been substantiated.

Key words: financial system, state of financial security, military security, financial protection, fi-
nancial security challenges, legal protection, components of financial security, financial control.
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KOHLENLII PO3YMIHHA CYTHOCTI KATETOPII
«3JIOB}JKUBAHHA IIPABOM»

BusHayeHO OCHOBHI MiIX0A4U O PO3YMIHHA NMOHATTSA «3JI0BXXKUBaHHSA IPaBOM» ¥ BITYM3HSAHIN
HaykoBil aymui. HarosomieHo, 1110 Heo/JHO3HauYHe CIPUUHATTSA LbOr0 NIPaBOBOTO SABULIA 3Y-
MOBJIIOE OTPeby B YiTKOMY BH3HA4yeHHi Horo npaBoBoi Npupoju Ta cyTHocTi. HaBeseHo oc-
HOBHI XapaKTePUCTUKH, 3aBAAKU AKUM IOHATTSA «3JIOBKMBAHHS NIPAaBOM» BiJIpi3HAETHCA Bif,
NOHATb «IPOTUIIpaBHa JiA» Ta «MpaBOMipHa NOBeJiHKa». BHOKpeMJIeHO IOpUJMYHY Ta
Cy6’€eKTUBHY IepeJyMOBH 3JIOBXXMBaHHS NpaBoM. [lepesideHO 0GCTaBUHM, HAsSBHICTb SKHX
CIpHSIE MOXJIMBOCTI 3JI0BXKMBaHHS MPAaBOM, OKPECJIEHO MO0 K/I4Y0Bi 03HaKU. Ha ocHOBI cuc-
TeMaTu3allil pi3HUX HAYKOBUX MOTJISI/IB 1010 MPOGJIEMU 3/I0BXKUBAaHHS IIPAaBOM BHOKpeM.JIe-
HO OCHOBHI KOHLIeMNIlii, HA OCHOBI IKUX PO3TJISAAAETHCS HOT0 OPUANYHA IPUPOJIA.

Katouoei ca08a: npaso, 3106vcusaits npagom, inocodcoke po3yMiHHI, KOHYENYisl, npago3Ha-

yywa nogedinka, opudu4Ha eidnogioabHicmb.

Ozsn5008a cmamms

BCTYIIL. IHCTUTYT 3/10BXKMBaHHA IPaBOM €
BiJHOCHO HOBHM B YKpaiHCbKOMY 3aKOHO/JABCTBI
Ta HEJIOCTAaTHbO OMpPAllbOBAHUM Yy BiTUMU3HSHIN
IOpUANYHIN Hayli, a JOPOGKHU AOCHIHUKIB y il
cdepi € 3HaUHOIO MipoIO CynepeuMBUMHU Ta CTO-
CYIOTbCA JIMIE [JeAKUX Taly3eBUX acleKTiB L€l
MpaBoBoOi KaTeropii. ik 1opuArM4YHa HayKa, TakK i
CyZl0Ba NpaKTHUKa He AAI0Th HAM YiTKOI BiANOBiAl
1010 MpPaBO3aCTOCYBaHHA Ta €AUHOTO TJyMa-
4YeHHS 3MICTY L€l NpaBOBOI KaTeropii Ta MexaHi-
3My KBasigikauii. BiamoBigHUM € i HeBUCOKMUI
piBeHb IOPUAWYHOI TEeXHIKU i3 IbOro NUTAHHSA,
0 Jla€ MiJICTaBU BBaXKaTU Npo6JieMy 3JI0BXHU-
BaHHA NIPaBOM aKTya/IbHUM NUTAHHAM Cy4acHOI
NnpaBoBoi Hayku. HesBakawuyu Ha Te, 10 Ipo-
6/1eMa 3JI0BXKMBaHHS MNpPaBOM J0CJiKyBaJach
1ie 3a 4aciB pUMCBKOTrO IpaBa, CTYIiHb HAYKOBOI
pPO3pOOKU € JOCUTh HEBHUCOKHUM. fK mpaBHIIO,
MpaBOpPO3yMiHHA L€l NpaBoOBOI KaTeropii 3Bo-
JUTbCA [0 OCMUCJIEHHS 3JI0BXKMBAHHA INPaBOM
Kpi3b NMpPHU3My LUBIIBHOIO ab0 rocnoAapChbKOro
[paBa, Xx04a iCHyYBaHHA rajy3eBoi IpaBOBOi KaTe-
ropii HeMoOxJiMBe 6e3 3arajJbHOTEOPETHYHOIO
HiArpYHTS.

AKTyanbpHICTB MPO6IEMHU MOCUIIOETHCS BHA-
CTiIOK CynepedMBOCTI caMoro o6’€KTa J0CJi-
JDKEHHS1 — KaTeropii «3/I0BXXUBaHHSI MPaBOMM»,
HEBU3HAUYEHOCTI HOro CYTHOCTI Ta MpaBOBOI
npupogu. CyyacHa lopuAuYHA JAyMKa BHUABJIAE
iHTepec A0 Li€l nMpob6seMy, 3'iCYBaHHS 3aKOHO-
MipHOCTell QYyHKIIOHYBaHHS 03HAYEHOTO0 SIBUILA,
pO3pOOKH MPEeBEHTUBHUX METO/iB 60pOThOU 3i

© Jlasapes B. B., 2023

3JIOBXKMBaHHAM NIPaBOM Ha SIKiCHO HOBOMY DiBHI,
30KpeMa 3aKOHOJAaBYOMY, a BiJNOBIJHO 1 CTBO-
pEeHHS TeOpEeTUYHOro NiAIPYHTHA HAyKH LI0J0
miAXoAy [0 MPaBOPO3YMiHHA JOCJIIKYBaHOI Ka-
Teropii. TaKUM YHHOM, HEOGXiIHICTb BUpillleHHS
OKpecJIeHHX NPo6JjieM 3yMOBJIIOE IOTPe6y B aHa-
Jli3i HasiBHUX MOIVIAJIB i Teopikt Ta ¢popMyBaHHI
€/JMHOTO TOIJIAZAY Ha AOCJipKyBaHe fBMILE Ha
3araJlbHOTEOPeTUYHOMY Ta [IEPBUHHOMY DiBHAX,
110 1 CBIAYUTH NMPO aKTyaJIbHICTh HALIOTO JOCJi-
JOKeHHA. 3 OrJigZly Ha IIeBHY CUCTEMHICTb, B3ae-
MO3QJ/IEXKHICTb | B3aEMO3B’130K MPABOBUX SIBUIL
JUIsl BAOCKOHAJIEHHS] TEOPETUYHOI PO3POOKH i€l
[IpaBOBOI KaTeropii OLiJIbHO MiJHATA BUBYEHHA
MpaBOBOI KaTeropii «3/J1I0BXXUBaHHS MPaBOM» Ha
CHUCTeMaTU30BaHMUH, AKICHO HOBMH 3arajlbHOTeO-
peTnyHuil piBeHb. ColjasibHa IIKOAA Bij, 3JI0B-
JKUBaHHSI MPaBOM BUSIBJSETbCA B pPyHHYBaHHI
OCHOB, Ha $SIKMX 0a3yloTbcsd ¢GyHJaMeHTa bHi
LIHHOCTI IpOMaJIHCBKOTO CyCHiJIbCTBa Ta ifel
[IpaBOBOI Jep:KaBy, i, AK HACJIJI0OK, Y PO3BUTKY
HITJIICTUYHOTO CTaBJIEHHA [0 IPaBa, a 3PELITO0
Yy 3pOCTaHHI KiJIbKOCTI IpaBoIOpYyILUeHb i 3/104HU-
HiB. Hebe3neka 3J/I0BKMBaHHSl MPAaBOM TaKOX
MOJIATAE B TOMY, 110 30BHiI BOHO 3aBX/JH BUIJISA-
Jla€ SIK Jiis 0CO6H, 1110 BiZIOYBAETHCA B Mexax ¢o-
pMaJIbHO HaJsIeXXHOTO 1M mpaBa, i MOKU He Gyze
JOoBeJleHa CIpPAMOBAHICTh il Ha 3aBJaHHA LUKO-
JI1 iHIIMM 0co6aM, HaBiTh SKIIO 1ie BXkKe Bifgby.10-
s, BOHA 3a/IMILAEThCSA HeKapaHot. To6To BcTa-
HOBUTHU HaMip 0co6M 3aMOAITH IIKOAY iHIIIM
0c06i LJISAXOM KOPHUCTYBaHHS CBOIM IpPaBOM Ha
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MpaKTULi [AOCUTb BaxkKo. /o BKasaHOro ciip
J0JaTy, 110 4YMHHE 3aKOHOZABCTBO YKpaiHy,
NPUCBSIYEHEe NHUTAHHAM 3JI0BXKHUBaHHS IPABOM,
YHIKaJIbHE THM, 10 NPaKTUYHO B KOJAHOMY 3 HO-
PMaTHBHO-IIPAaBOBUX aKTiB He NojAaHo JediHimii
«3JIOBKMBaHHS IMpaBoM». BojHo4ac y 6araTbox
HOPMAaTHUBHO-NIPABOBUX aKTaX CPOpPMy/IbOBAHO
nepeJiiky AisgHb, AKi, Ha AyMKY BITYU3HAHOIO 3a-
KOHO/aBLifl, € 3JIOBXXHUBAaHHAM IIpaBOM 1 po3rJs-
JA0ThCA HUM K 3JIOYUHHU Ta IPAaBONOPYIIEHHS.

JloBoJli LIikaBUM € NeBHE HECIIPUHHATTA abo
3anepeyvyeHHs iCHyBaHHs peHOMeHa 3JI0BXKMBaH-
HA MPaBOM [leIKUMH HayKOBLsSMM B3arai. Ta-
KO CJIiJl 3a3HAYUTH, 110 OI/IBIIICTD YYEHUX PO3-
[JIAAI0Th 3JIOBXMBAHHA IPAaBOM fK CKJIAJHY
IOpUANYHY KOHCTPYKIIito i He 6a4aTh HeoOXi/JHO-
CTi B JeTaJbHOMYy TEePMiHOJIOTIYHOMY U €TUMO-
JIOTIYHOMY aHaJIi3i. MoxIMBa NpUYrMHA KPUETHCA
B TAKOMy: OJIHa Ipyla HAyKOBLiB NOBHICTIO 3a-
nepeyye Lie NOHATTS Ta BBaXKA€ MOTr0 NpOTHUPIY-
4siM, M036aBJIEHUM 3/10POBOTO IJIy3Ay, iHII goc-
JIIJHUKW TJyMadyaTb TepMiH JJOCUTb GYKBaJIbHO:
AK «BUKOPUCTAHHA IIpaBa Ha 3J10» Y TUX BUNAJ-
KaX, KOJIM YINOBHOBaXXEHUH Cy6’eKT HajileHUH
Cy0’EKTUBHUM IpaBOM, i€ B HOro Mexax, aje
3aBJla€ MeBHOI IIKOAM MpaBaM iHLIHKX oci6 abo
CyCHIJIbCTBY B LIJIOMY.

3po3yMiJio, o TaKUM NiAxiA He € JO0CTaTHBO
BUIIPABJAHUM Ta O0'EKTUBHUM, OCKIJIBKH OTpPH-
MaHHS JOCTOBipHOIO 3HAaHHA NPO CYTHICTb TOrO
YH {HIIOTO MPaBOBOTro SIBUILA HEMOXKJIMBE 6e3 BU-
KOPUCTAHHA CYKYIHOCTI METOJOJIOTIYHUX IpU-
HomiB, 3aco6iB ropuAuYHOI rHoceoJorii. Tomy
BiZiIOBilHA HEYiTKICTb, HETOYHICThb, CynepeYJiu-
BiCTb MpaBOBUX TEPMiHIB BeZie [10 1X CBaBIJIbHOTO
TJIyMa4yeHHs | BHACJAIAOK LIbOr'0 NOPOKY€E MIOMU-
JIKW y TIpaBO3aCTOCYBaHHI, a BINOBIAHO i y KBa-
gidikarnii ¢akTis, aBul i gigHb (Misetny, 2011,
c. 60-61). Came 1e akTyasidye NUTaHHSA J0CJi-
JOKEHHS] KOHLEMNUiM 3JI0BXXKMBaHHA NPaBOM, LIO
Ma€e Ha MeTi BNOPAAKYBaHHA CYCIIJIbBHUX BiHO-
CUH Y Jilep>KaBi.

META I 3ABJAHHA AOC/IIAKEHHA. Me-
MoK CTATTi € NPOBeeHHS KOMIIJIEKCHOT'O aHaJli-
3y CYTHOCTI KaTeropil «3/IOB)XUBaHH{ IMPaBOM»
Ta BUBYEHHS KOHLEMNLIiH, 10 BUCYBAaIOTbCA J0C-
JiJHUKAMHU W00 KOT0 PO3YMiHHS.

MeTa KOHKPETHU3YETbCA B TaKUX 3080AHHSIX:
1) BU3HAQUUTH OCHOBHI HiAXOAMW A0 PO3YMiHHA
KaTeropil «3/10BXXUBaHHSA IPaBOM»; 2) BCTAHOBHU-
TH CIIBBIHOUIEHHS 3JIOBXXUBAaHHA IpaBa i npa-
BO3HAUyI0i MOBeAiHKH; 3) BUOKPEMHUTH OCHOBHI
KOHLeNL i, fpUTaMaHHi 3/I0B)XUBaHHIO IIPaBOM.

METOA0JI0TId AOCMIIKEHHSA. dopmy-
JIIOBAaHHA METOJOJIOTIYHUX 3acai HAQyKOBOIO [[OC-
JIi/PKeHHS1 € MOro HeBiJ EMHOI yacTHHOM. MeTo-
JOJIOTIYHOK0 OCHOBOIO HAyKOBOI'O JOC/iKEHHS

BBaXKAaIOTb METOJIUYHI 3ac06H (Ta iX CyKyIMHICTb),
SIKi BY€Hi BUKOPUCTOBYIOTh JJIS1 HAYKOBOTr'0 J0C-
JIiPDKeHHS 9K JAiACHOCTI, Tak i 3MicTy nmeBHUX a6c-
TpakTHUX NOHATH. [lo ¢isocodcbkux 3acaj Mme-
TOZ0JIOTIl JOCHI[P)KeHHSI CyTHOCTI 3JIOBKMBaHHS
IIpaBOM MOXKEMO BiJIHECTH TaKi KaTeropii: OHTO-
JIoTifl, THOCeoJiorid, akcioJiorida. llogo npegmeta
HaLIOr0 AOCJI/PKEHHS caMe OHTOJIOTiA MpaBa Ma€
BU3HAYaTH KOHTEKCT iCHyBaHHSI MpPOIECIB 3JI0B-
>)KUBaHHS NPaBOM, NlepelyMoOB, 3Ba)Kalouu Ha siKi
3'IBJISIETbCS JOCJiPKyBaHa HaMH KaTeropis, i Ti
HacaioKy, 0 SKUX BOHA MPU3BOAUTB. ['HOoceoJ10-
riyHuM acnekT ¢iocoPpcbKUX 3acaj MeTOA0JIOTII
JOCJII[PKEHHS 3JI0B)KMBAHHS NMPaBOM 3YMOBJIKOE
0COOJIMBOCTI Mi3HAHHS JOCTIKYBaHOTO (eHo-
MeHa 4epe3 BHOKpeMJieHHs GOpM Ta METO/iB
MPOSIBY 3JIOBXKUBAHHSI MPaBOM. 3aB/sIKH CHOCEO-
Jiorii mpaBa NpoBeAEeHO JOC/i/PKeHHS TOHATINHO-
KaTeropiaJlbHOro amapary, 10 CTOCYEThCS Mpo-
6/1eMaTHKH L€l cTaTTi. 3a AONOMOrOX0 BUKOPUC-
TaHHS aKCioJIOTIYHOrO MeToAy 6y/JI0 OCMHUCIEHO
CYTHICTb 3JI0B)XMBAaHHS IIPaBOM Ta ONpaL}bOBAHO
MiAXO0AU 10 iHTepIpeTauii Li€l KaTeropii.
JlianeKTUYHUM miaxin [03BOJIMB  JOCTIAUTH
3JIOBXKMBAHHS MpaBOM Y KOHTEKCTi HOro B3ae-
MO3B'SI3Ky 3 iHIIMMM MpollecaMH, 06'€KTaMu Ta
SIBUIAMU. 3 METOI0 OCMUCJIEHHS CYTHOCTI 3JI0BKU-
BaHHS MpaBOM OYyJI0 3aCTOCOBAHO MNOPIBHSJIBHO-
NPaBOBUM (KOMIIAPaTUBHUM) MiAXif, 1[0 I'PyHTY-
€TbCA Ha YABJIEHHSX NPO BIJKPUTICTB, Aiasoriy-
HicTb. JIOTiYHMIE 1i/Xi/1 J03BOJIMB OCMUCIUTH GAKTH
6araToCTOPOHHBOTO PO3YMiHHS JOCJi/[?)KYBaHOT'O
gaBuila. KomnapaTuBicTCbKUU MiAXijJ YMOXKINBUB
3/[iICHUTH NOPiBHSAHHSA MiAXOAiB Pi3HUX JOCTif-
HUKIB 10 CYTHOCTi 3/I0BKMBaHHS IpaBoM i yHidi-
KyBaTH L nigxoau. CUCTeMHUH MiAXif CTaB y Ha-
roji AJid BU3HAYeHHS CUCTEMHMX 3B'I3KIiB MiX
3JIOB)KMBAaHHAM I[PaBOM i NPaBOMIpHOIO MOBesi-
HKOI0 Ta NMpaBONOpPYIIeHHSIM. 32 J0IOMOroio ¢y-
HKI[iOHAJIbHOT'O Mi/{X0/ly BUCBIiTJIEHO 0COGJIMBOC-
Ti iCHyBaHHSI 3JIOBXKMBaHHS IIPaBOM y MPaBOBiil
Jlep>kaBi. AHTpOMNOJIOTIYHUM MiAXiJ [03BOJMB
JOCJIIIUTHU KaTeropito «3JI0BXKUBaHHS IPaBOM» y
po3pisi NpuB’sA3KkU [0 MOBeAiHKMU JOAUMHU. Boa-
HoYac Lel MiJxis 06rpyHTOBYE HEOOXiAHICTD YiT-
KOT'0 pO3yMiHHS CYTHOCTI JOCJII/PKYBAaHOT0 IBUILA
i Ha/IEXKHOTO HOPMATHUBHOT'O PETYJIIOBAHHSI.
PE3YJIbTATHU JOC/TIAKEHHA TA
JUCKYCIA. Oco6suBUM BUAOM MPaBOBOi MOBe-
JUHKY, 1[0 OCTaHHIM 4YacoM NpHUBEPTaE A0 cebe
BCe Oijibllle YBaru IOPUCTIB-HAYKOBLIB i MpaKkTH-
KiB, € 3JIOB)XMBaHHSI IPaBOM, fIKe NOJIATAE y BU-
KOPHUCTaHHI rpoMajisHaMH CBOIX MpaB y CIOCIO,
110 CylepeyruTh NPU3HAauYeHHIO IpaBa, BHACAIOK
YOTo 3aBJAIOThCS 30UTKU CyCIiJILCTBY, JlepKaBi,
OKpeMill 0co6i. 3710BKHBAaHHS IPAaBOM € JlapeM-
HUM 3/iliCHEHHSIM MNpaBa (HaNpUK/Ia[, yJAaBaHi
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yrojau, GiKTHBHI 1IJIFO6H), 110 BiJ0GpaKAETHCI B
NeBHUX HECaHKLiOHOBAaHUX AifAX, AKi 3aBAAIOTHb
IKOAW iHIIM 0co6i abo 3arpoXylTb Yy:KOMY
npaBy. [lpoTunpaBHICTE NOBeAIHKM fAK OJHA 3
IOpUAUYHUX O3HAK MPAaBOMOPYLIEHHA TYT YiTKO
He BUpakeHa. ToMy JiesiKi BYeHi He BAAKTBCA 10
PO3YMiHHSA 3JI0BXKMBaHHA IpaBOM fIK BHUJAY Ipa-
BonopyuenHsi (bapa6am, 2016, c. 5). BogHovac
Led BUJ, NpaBO3HAYyLlol NOBeJIHKA He MOXKHa
BBaXaTH i IPaBOMIpPHOIO NOBEJiHKOIO, OCKIJIbKU
OCTaHHA € COL{iaJIbHO KOPUCHOI0. TOMy 3JI0BXHU-
BaHHSl paBOM - Lie $eHOMeH abo MpaBOMipHOI
NMOBeMiHKMU (32 KPUTEPIEM OI[iHIOBAaHHS 3 TOYKHU
30py OYKBU 3aKOHY), a60 IMPOTHUIIPABHOI MOBEIi-
HKHU (BUXOJsA4HM i3 nyxy mpaBa) (bapa6am, 2016,
c. 5). BusHayeHHs1 4iTKOI HaJIEXXHOCTi 3JI0BXKH-
BaHHA IPaBOM /[0 pi3HOBHZAY IpaBO3HAYyLIOI
MOBEJIHKU MOXJIMBe JIMIIe 3aBASAKU NpPOBeJEeH-
HIO T['DYHTOBHHUX TEOpPeTHUYHUX [JOCJIi[PKEHb B
03HAaYE€HOMY HalpsMi.

TeopeTuuHe AocC/ipKeHHSI TPOGJIEMHU 3JI0B-
’)KMBaHHS NpPaBOM IIOYMHAETbCH 3 BHU3HA4Ye€HHHA
MeX MPaBa, SKi yKaTH HeOob6XiJHO MeplI 3a BCe B
3aKOHi, OCKiJIbKU BiH, BCTAHOBJIIOIOYH Te abo iH-
e cy6’€eKTUBHe NpaBo, BU3HAya€ Horo 3Mict, a
TUM caMUM i Mexy. XoTiziocss 6 BoJjHOYacC 3a3Ha-
4MTH, 10 caMe 3aKOHOM BM3HAYAETbCS 3MICT i
06cAr cy6’eKTUBHUX NpaB. Ajle IKIIO0 IPU [bOMY
PO3YMITU TIJIbKA KOHKPETHI HOPMHU MO3UTUBHO-
ro Npagsa, gKi Halal0Th 0CO6i Cy0’'EKTUBHE MPaBo,
TO TaKWH BHUCHOBOK He BH/AaBaTHMeTbCS IPaBU-
JIbHUM. AJKe cy6’€KTUBHE MPaBO 0COOU BU3HA-
YAETbCA BCIEID CYKYNHICTIO NpPaBOBHUX HOPM.
KoHkpeTHi HOpMU 3aKOHy nepenb6avyarTb Mipy
MO>KJIUBOI 103BOJIEHOI MOBEAIiHKH 0COOH, BCTaHO-
BJIIOIOYH 3ara/ibHi [paBUJIa, ajle BOHU He MOXYTh
BU3HA4YaTH BCi€l CYKYNMHOCTi MOMJIMBUX CUTYalliil
ix mpakTHyHoi peanizarii ([TosyekTos, 2008, c. 34)
y BITYM3HSAHIN MOJIITUKO-NTPAaBOBiM MPaKTHLI.

3Ha4yHa KiJIbKICTb HaYKOBUX PO3Bi/I0K, MTPUC-
BAYEHUX Npo6JieMi 3/I0BXKMBAHHS NPaBOM, IOYHU-
HA€EThCS 3 ETUMOJIOTIYHOT'O JOC/IiKEHHSI CaMOro
BU3HAYEHHSI MOHATTS «3JIOBXXKUBAaHHS MPaBOMM».
HaykoB1i BKa3yloTh, 1110 BOHO JOCJiBHO O3HAa4a€
«BUKOPHUCTAHHS MPABO Ha 3/10». ToMy B6AYaETh-
Cd CJYLIHUM TBep/pKeHHd, 110 TOJIOBHA CKJaJ-
HiCTh TOJIITAE B HENPUHHATTI a6o BiAMOBI Bij
iCHYBaHHS 3JI0B)KMBaHHSA IIPaBOM fIK IIPaBOBOrO
gBMIla. MOXJ/IUBO, Taka IO3UIis 3aJeXUTb BiJ
TOTO, IPUXUJIBHUKAMHU KOl Teopil MOXOKEHHS
NpaBa € Ti 4M iHIUI BYeHi. dKIl0 BOHU € npeAcTa-
BHUKAaMU MPUPOJHBLOTO NpaBa, TO MalThb MO3U-
1[if0, 3TiHO 3 KOO MPaBO HisIK He MOXe OyTH
CIpsIMOBaHe Ha COPUYMHEHH 3J1a, TOMY 1[0 BOHO
sIBJIsIE CO60I0 eTUYHUHN MiHIMyM, 3BeJleH] B 3aKOH
MOpa/IbHICTL 1 cnpaBefuBiCcTh. [IpUXUIBHUKH
Teopii NO3UTUBI3MYy CIHUPAKTLCA Y CBOEMY J0C-

JliJpkeHHI Ha JediHinii, BU3HaYeHi 3aKOHOM, a
SIKIL0 3aKOHOJABellb He HaZa€e 4iTkoro ¢opmy-
JIIOBAaHHS THUX YU {HIIUX MOHSTh, BOHU ab0 OMU-
HAIOTBCA y TJIYXOMY KyTi, OCKIJIBKM BUSABJAIOTD
BiJICYTHICTb 6i/bLI-MeHII MPUHHATHOIO BHU3HA-
YyeHHsl, abo B3araji NpPONOHYKTb BHUKJIIOYUTH
BiZINOBiAHY CTaTTIO, HE 3HAWILIOBIIM YiTKOI 3aK0-
HoJaBuoi gedininii. LlisikoM iMoBipHO, 110 BigMO-
Ba THUX YU IHIIUX AOCJiHHUKIB BiJf IOHATTS «3JI0-
BXKMBaHHS MPaBOM» KPUETHCS caMe B HaBeJeHHUX
Bullle norsasagax (Ceepausivenko, 2017, c. 358;
XoxsoBa, 2020, c. 25).

Y npaBoBil AOKTPUHI 3/I0B)KUBAaHHSI TPaBOM
PO3IJIAAETHCA K 0COBJMBUIM BUJ, IPaBOBOI IO-
BeJIiHKH, SIKUH I0JIATAE B COLiaJIbHO IIKiAJIHUBUX
BYMHKax Cy6’€KTa MpaBa, Yy BUKOPUCTAHHI CBOIX
npaB 3a60pOHEHUMHU CIOCcO6aMy, L0 CylepeyaThb
LIJIbOBOMY INpPU3HA4YEHHIO IIpaBa, i B YYUMHEHHI
Jii, KOTpi BUXOJATb 3a MeXy HaJJaHUX 3aKOHOM
npas, SKIIOo i Mexi 1 1[i/IboBe NpU3HAYeHHS Mpa-
Ba BCTaHOBJIeHi 3akoHOM (OuiiiHuk, 2013, c. 84).
OT:xe, 3JIOBXXUBAHHS NMPABOM — COLIQ/IbHO LIKIJJ/IU-
Ba MNOBE/IHKa, fIKa CyTlepedynThb PU3HAYEeHHIO Ipa-
B3, KOJIU Cy0'€KT 3aBJIa€ IIKOAU iHIIUM Y4acCHUKAM
MpaBoBiAHOCHUH. [Ipy LBOMY BiH, 3JI0BXKMBAKO4U
IpaBOM, He NOpyUlyE IOPUAWYHUX TPUIIKCIB, He
nocsira€ Ha GyAb-4Mi IpaBa Ta 3aKOHHI iHTepecH,
aJle YCKJIaJHIOE Ta OOMEXKYE IX 371iiCHEHHS.

3akoHoJaBelb, 3akpinuBmu y ct. 13 Lusi-
JIBHOT'O KOJieKCYy YKpaiHu TaKy HOpMY, paKTUUHO
NpUPIBHAB 3JI0BXKMBAaHHA NPaBOM [0 IpPaBOIO-
pyllleHHd W mnepej6ayydB BiANOBigaJbHICTL 3a
TaKy MOBeAiHKY (MPUNUHEHHsS 3JI0BXKUBaHHSA
CBOIMHU IIpaBaMM, 3aCTOCYBaHHA IHIIUX HACIIJKIB,
YCTaHOBJIEHUX 3aKOHOM), ajie IIpY 1IIbOMY He JjaB
abCOJIIOTHO KOJHOI'O TJyMayeHHs, Ky K caMe
NOBEeJAIHKY Cy0’€eKTa MOTPIOHO BBaXKaTH 3JI0BKH-
BaHHSM IPaBOM i 9K BiIMeXyBaTH Il BiJ npaBso-
MIipHOTO JisIHHS.

Heo6xilHO HarosocuTH, L0 JJOBECTU 3JIOB-
»KMBAHHSA PaBOM CKJIaJHO, a B JleAKUX BUIIaJIKax
HEMOXJINBO. YCTaHOBJIEHHS 3JI0BXKUBAaHHA IIpPO-
LleCya/IbHUM IIPaBOM Ha OCKap»KeHHs CyZ0BOrO
pillleHHA € OLiHOYHMM i 3aJIeXKUTh BiJ, pO3Cyny
CyAay.

3JI0BKUBAHHA NPAaBOM TPAKTYIOTh I10-Pi3HO-
My. JledKi BUeHi 3anepevyroTh JOLUIBHICTb TaKO-
ro MNOHATTH, BBAXal4W, 110 IPOTUIPABHOIO
34ilicHeHHs npaBa He Moxe O6yTd. Ha aymKy iH-
KX y4YeHUX, HeMae MOTpebu BHUOKPEMJIOBATH
TaKe MOHATTS, K «3JIOBXKMBAaHHSI PaBOM», OCKi-
JIbKM TiJ, Yac nopyuieHHs 6y/ib-s1Koi 3aKOHO/aB-
4yoi 3a60pOHHU Ije BKe MPaBOMOPYIIEHHS, 1[0 He
notpebye mogaTkoBol kBasidikanii K 3J10BKHU-
BaHHA PaBOM.

Y opuAuuHIN JiTepaTypi 06I'PYHTOBYEThCA
TBep/RKEeHHS, L0 HellpaBOMipHOI peaJiizalil mpaBa
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He iCHYE, a Ti, XTO JOTPUMYIOTbHCA TAKOl AYMKH,
NPUIYCKAKTBLCA NEeBHOI JIOTIYHOI OMMUJIKH, Hac-
JiAKOM KOl € 3amnepeyeHHd. CynepednuBicTb
KaTeropil «3/J10B)KMBaHHSI NPaBOM» He € MPUILYC-
TUMOR), OCKIJIbKU «HE3aKOHHOI'0 IIpaBa» He iCHYE.
BapTo akueHTyBaTU yBary Ha TOMY, 110 fAKLIO
ocoba Ji€e B Mexxax 3aKOHOJ,AaBCTBa, BOHA He 3J10-
BXKMBAaE npaBoM. Akuio Ii JAiAnbHICTb BUXOAUTD 3a
MeXi, BCTAaHOBJIEHI 3aKOHOM, BOHA He 3JI0BXXKUBAE
3aKOHOM, a MOPYLIYE HOro i 3a Lie Hece BiATOBI-
JaJbHICTB. ¥ 6yJb-KOMY pa3i HeMae Micud A/
iztel 3arasbHOI HOpMHU. CJliJi 3a3HAYUTH, 10 HU3KA
JOCTIAHUKIB 06CTOIOBA/IM aHAJIOTIYHY JYMKY,
B6avaryM He6Ge3NeKy Y BU3HAHHI 3JI0BXKMBaHHSA
IIpaBOM Ha Jlep>KaBHOMY DiBHi, OCKIJIbKU Lie Bifi-
rpa€ 3Ha4Hy poJib y CyZ0BOMY pO3IJIAZAI MiJ 4ac
kBavtidikaril Aiii ocobu sIK 3710BKMBaHHS IPAaBOM
(Aporosiok, 2015, c. 125; [porosmwk, 2015, c. 77-
78; [Aporoswk, 2016). To6TO 3/10BKUBaHHS Ipa-
BOM - CYCIJIBHO WIKiZ/IMBA NMOBEJiHKA, aje He
NpOTHUIIPaBHA. 3JIOBXXKUBAaHHS NPaBOM, K IPaBU-
JI0, He HaJIeXKUTD [0 IOPYLIEHHS IeBHUX 3a60POH
a60 HEeBHKOHAHHS 06GOB’AI3KiB i B OYKBaJIbHOMY
po3yMiHHi Ilepe/i6aya€e 3/710BKUBAaHHS 3aKOHOM Y
TUX BUINAJKax, KOJM YIIOBHOBa)XeHa ocoba Mae
NpaBO Ha NeBHe Cy6’eKTHBHe NpaBo, JAi€ B HOro
Mexax, ajle MOpyLIye NpaBa IHIIKX JOJged abo
CYCIIJIbCTBA B LIJIOMY. 3JIOBKHMBAHHS NPAaBOM 3a
NeBHUX 06CTaBHH MOXKe OyTH TpaHCcPopMoBaHe
y KpUMiHaJibHe NpPaBONOPYLUIEeHHS, HaNpUKIaL:
3JIOBXKMBAHHS OMNIKyHCBbKHMMM IIpaBaMM 3a HafAB-
HOCTi KOPUCJUBOI MeTU I WIKOAU MiJONIYHOMY
(ct. 167 KpuMiHa/IbHOTO KOJleKCy YKpaiHu); 3J10-
BXXUBaHHS C/Iy:KO60BUMHU NpaBaMH 3a HasiBHOCTI
BiIOBIJHUX MOTHBIB YA METH, a TAKOK iCTOTHOI
wkogu (crarti 191, 364, 364-1, 365-2 Kpumina-
JILHOTO KoJiekcy Ykpainu) ([lyznopoB, XaBpoHIOK,
2014, c. 110). fx 6a4yuMo, 3JI0B’)KMUBAHHSI IPABOM
OaslaHCye Ha TOHKIM Mexi 3 MpaBONOpPYILIEHHSIM.
Jluie oAMH HE3HAYHUM KPOK i B IEBHUX BUIIAJKax
yUYUHEHE Cy6'€KTOM [JliTHHSI MU MOXXEMO 3HAWUTH Y
BiZIIOBIZ{HIN CTATTi KPUMiHA/IbHOTO KOJEKCY.
HenpunycTuMicTb 3JI0BXKMBaHHA NpPAaBOM €
MOpaJIbHUM MPUHIMIIOM, IKHH 3a60pOHSE HOro
He TiIbKKW 3aKOHOM, a ¥ cBobOogaMH, 6jaraMu i
MOXJIMBOCTAMY, AKi Mae JirogrHa. Koxkna nroau-
Ha BU/IbHA AK y BUOODI, Tak i B peasisanii mpas i
MOxJIHMBOCTel. OfHak cB0o60/a, HaJlaHa JIIOAMHI,
He O3Hayae, 1110 il J03BoJieHO Bce. CB060a, AK i
6y/Ab-1110 iHLIe, Ma€ MeBHI Mexi — IK 006’EKTHBHI,
KOJIM cB060/Ia OJIHIET JIIOAMHU 0OMeKeHa IMpaBa-
MM i CB060JaMHU iHIIOI, TaK i Cy6’EKTHUBHI, sIKi ne-
pefi6ayarTh, 10 MpU 3JiACHEeHHI NMpaB Cy6'€KT
KEePYETbCSA CBOEID CUCTEMOIO L[IHHOCTEMN, MOpaJib-
HUMH NPUHLMIIAMY, ilea/laMU Ta COBICTIO K 3a-
MOPYKOI0 HaJIeXXHOr'0 i NPaBUJIbHOTO BUKOPHC-
TaHHs HaZaHoi cBo60U. TOMy HENPUNYCTUMICTb

3JIOB’)KMBAHHS NIPaBOM € TUM MOpaJbHUM NPHUH-
LIMIIOM, IKMH I'PYHTYETbCA Ha NPaBUJIBHOCTI, pa-
I[IOHAJILHOCTI Ta HEOO6XiJHOCTI BUKOPUCTAHHS
HaJlaHUX Npas. JIIoHa 9K eroneHTpyuYHa icToTa
npardHe oTpMMaTH sIKOMora 6ijblie mpaB 3a pa-
XYHOK BiZiNOBiJHMX 060B’s13KiB. OiHAK JIIOAU 4a-
CTO HEXTYIOThb MpaBaMH YU CYyCIUJIbHUMHU IHTepe-
camu iHmUX. Heo6xigHUM € CTBOpEHHS JiEBOro
IPaBOBOrO MeXaHi3My BCTAHOBJIEHHSI GaslaHCy
MK GaKaHHSIMH YIIOBHOBa)KEHHX 0Ci6 i mpaBoM
(cBOGOJI010) iHIIMX, 1O Oy/Je peasi3oByBaTH 3a-
XUCT BiJl CBaBiJLJIS.

CborogHi TeMa 3JI0B)XMUBAaHHS MpaBaMU y
3B’A3KY 31 3MiHOI0 YMOB XUTTS HabyBae 0co6JIu-
BOI aKTYaJ/IbHOCTI Ta € MpeMeTOM >KBaBOT0 06ro-
BOpEeHHs. Y IOPUUYHIN JliTepaTypi NUTaHHS 3J10-
BXXMBaHHA IPaBOM TPAaKTYETbCA HEOJHO3HA4HO,
aBTOPH My0OJIiKal[id BUCJIOBJIIOIOTD Pi3Hi YMKH Ha
nio TeMy. Jledki JOCAIJHUKHA BBaXKalOTh, 110 CaM
TEPMIH «3JIOBXXMBaHHf NpPaBOM» € Cylepedsu-
BUM. KopucTyBaHHSI mpaBaMU He MOXXe GyTH He-
3aKOHHUM, TOOTO HUMU He MOXJIMBO 3JI0BXKHBa-
Tu. /i, BUBHA4YeHi SIK 3/I0B>KUBaHHS, MAKOThb Miclie
TOJi, KOJIU 0c006a BUXOAUTDH 32 MeXi 103BOJIEHO-
ro, TOGTO 3a MeXi 3aKOHO/JABCTBA. Y OPUAUYHIN
JiTepaTypi 3a3Ha4Ya€ThC, 1110 MeXi IpaBa OKpec-
JIIOThCA Moro HopMaMu. B iHIIoMy pasi Heobxi-
JIHO 6yJ10 6 3alHATH MO3ULi0 Jerasilalii 10 He-
BU3HAYEHOCTI NPaBOBHUX HOPM, IO HeMHHy4Ye
npu3Besio 6 0 NpoTUpivysa Mixk ¢opmoro i 3Mic-
TOM IPaBa, MiXk HOT'0 «OYKBOIO» i «ZyxoM». Takoxk
BapTO 3a3HA4YWTH, W0 TYT HeMae Micud igei Ta
3araJIbHOTO CTaHJAPTy KaTeropil «3JI0BKMBaHHSA
NpaBOM». 3BEPTAIOYUCh [0 AOKTPUHAJIbHUX Ha-
NpalOBaHb 3 03HA4Y€HOI TeMaTHKH, CiJ 3BepHY-
TH yBary Ha Te, 1110 JOC/JiJHUKY, AKi 3arajioM Imij-
TPUMYHKOTb ICHYBaHHA KaTeropil «3JI0BXXWBaHHSA
MpaBOM», BBaXKAKTb 3a JOLiJbHILIe BXWBATHU
TepMiH «BUKOPUCTAaHHSl IpaBa Bcynepey Horo
npu3HadyeHHO» (TuxoHoBuy, 2012).

Anauniz migxoaiB JocaigHUKIB 10 mpobJiema-
THKH 3JIOBXXUBaHHS [PaBOM [JL03BOJISIE JiIUTH BU-
CHOBKY, 1[0 IX YMOBHO MO>XHa 00’€/THAaTH y TPHU
rpynd. [ledki BYeHi BBaXawThb, L0 peasisalid
Cy0’EKTUBHOrO NpaBa BCynepey Horo couiajbHO-
My NpH3HA4YeHHIO (3JI0BXKUBAHHA BJIaJI010) € NPO-
TUNPABHOIO MNOBEAIHKOI JIIOJAWHH, a CHOCO60M
3aBJaHHA LIKOJAM - NOBeAIHKa 3 peasisalil HOpM
npaga. [HI1i HAayKOBLi 10 3/I0BXXUBaHHS BiIHOCATb
BUIAJIKH, KOJIM Cy6'€KT JIi€ B MeXax Cy0 EKTHB-
HOTO IMpaBa, ajle BUKOpPUCTOBYE ¢opMu Horo
3/iiCHEHH4, 1110 BUXOAATb 32 BCTAHOBJIEHI 3aKO-
HoM Mexi. [IpesicTaBHUKY TpeThOl IpyNny BYEHHUX
nij, peasizalii€lo cy6’€KTHBHOTO IpaBa BCynepey
Horo coujaJbHOMY MpPU3HAYEHHIO PO3YMilOTh
NOBeAIHKY cy0’eKTa BiZjIOBIAHO 10 3MICTY NpaBa,
aJle COpsSIMOBaHY Ha JOCATHEHHS pe3yJ/bTaTiB,

182



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

HECYMIiCHUX i3 CyCHniJIbHUMU LinAMU. [lo TOro x
Jii ynoBHOBaxkeHOi ocobu B Ll cuTyauil mopy-
IIyIOTb He KOHKPeTHUH OGOB’SI30K, a 3arajbHy
3ab60pOHY, 1110 Ma€ 3aCTOCOBYBATUCH 10 KOKHOTO:
He 3JIOBXKMBATU NMPaBOM, OCKUJIBKU Lie 3aCyIKy-
€TbCA CYyCHIJIbCTBOM.

KoMmiekcHO aHa/i3yroyd NOHATTS «3JIOB-
>KMBaHHSI IPaBOM», CJ1i/i 3a3HAYUTH, IO L KaTe-
ropis BiIpi3HAETbCA BiJi IOHATTH «IPOTUIIPABHE
JisiHHA». Mo>XXHa BUOKPEMUTH HU3KY O3HaK, 3a-
BJSAKU SIKMM LI OHATTSA BiJAPI3HAOTHCA: BUIIAJ-
KU 3JIOBKMBAaHHS MPAaBOM Habarato BaKue BU-
ABUTH, HDK BUIIQJKHA NPOTUIPABHOI MOBEAIHKH;
3JIOBXXMBAaHHS MTPaBaMU 3PELITO MPU3BOAUTH [0
3/7104MHY (TOOTO Lie ABa Pi3HUX SIBUILA K NPUYH-
Ha, yMOBa Ta HAC/Ai[|0K); 3/I0BXKMBaHHS NpPaBOM
3aBX/I1 6a3yeTbCA Ha Cy0'EKTHUBHOMY IpaBi i ¢po-
PMaJIbHO He MOpPYILIYE 06’€EKTUBHE MPaBO, BOAHO-
Yyac MPOTUIIPABHE [JiSTHHS 3aBX/U TOPYIIYE EBHY
IPaBOBY HOPMY i MOKe OYTH BUMHEHe HaBiTb 6e3
cy6’extuBHOro npasa (Tuxonosuy, 2012).

Ak 3azHavae T. [NonsgHcbkuit (2010), BUOKpe-
MJIIOIOTBCSL IOpU/IMYHA Ta Cy6 €KTHBHA MepeyMo-
BU 3JI0BXKMBaHHS NpaBoM. HaykoBellb HaroJiouye,
1110 MOX/IUBICTb 3/I0BXKMBaHHS, K [IPaBUJIO, € Ha-
C/TIIKOM HEJOCKOHAJIOCTI HOPM 06’EKTHUBHOIO
paBa, [0 YMOBHO MOXXHA HA3BaTH HPUAUYHUM
NPUNYLIEHHAM SIBUILA, sKe PO3TJAAAETbCs. Ls
HeJJOCKOHAJIICTb MOXe GYTU 3yMOBJIEHA He JIHLIe
06’EKTHUBHUMH YHWHHUKAMH (HECIPOMOXKHICTIO
npaBa fIK GpopMasbHOI CUCTEMH HOPM NOBHOLiH-
HO pEeryJiloBaTH peasibHi CyCliJibHi BiIHOCUHH), a
1 Cy6’eKTUBHUMHU (HEpPO3YMiHHSAM aBTOpPOM 3aKo-
HY CIIPaBXHbOI CYTHOCTIi Cy6’'€KTUBHOTO IpaBa).

KpiM npaBoBoi BapTO BHOKpPEMHUTH Cy0 €K-
TUBHY BUMOTY, TOOTO crieliidiyHy GopMy BUKpH-
BJIEHOTO IIPAaBOBOI0 YCBiZIOMJIEHHSI 3JIOBXKUBaHb,
SIKy B JIiTepaTypi Ha3UBalOTb «ErOLEeHTPU3MOMM».
Taxke nopy1ieHHs IPaBOCBiZJOMOCTi € HacaMIepes,
HaCJiIKOM i MPOSIBOM HEY3ro/KeHoCTi (3BOpOT-
Horo 36iry) iHTepeciB cy6’ekTa Ta BiAmoBifHOro
3aKOHOJ]JaBYOTO YM BHUKOHABYOTO OpraHy, Mo
KOMITETEHIIil KOr0 BXOJUTb BU3HAYEHHS KOHK-
PETHUX MeX MO3UTHUBHOI Ail Ta, 3pelITolo, MpHU-
poaHoro npasa (I[lonssHcbkui, 2010, c. 128; Tu-
X0HOBHWY, 2012, c. 19-20).

3/I0BKMBaHHS [IPaBOM MOXJIMBE MPU JOTPU-
MaHHI INepeayMOB: 3akKpillJIeHHSl Cy6'€KTUBHHUX
npaB y 3akoHi (icHyBaHHA HOpMHM); edeKTHBHA
MOMJIMBICTb 37iHCHEHHS Cy0’€EKTUBHOIO IIPaBa;
3aCTOCYBaHHs Cy6 €KTHBHOIO MpaBa Ha MPAKTHIL,
KOJIU Cy0G'€KT He JOTPUMYETHCA BiJANOBIIHOTO
IOPUANYHOTO 3000B’s13aHHS; 0coba MIKOJUTL CYC-
NiJIbHUM BiJHOCHHAM; Cy6 €KT MOBOAUTbLCS Heajie-
KBaTHO a60 amopasibHO (TuxonoBuy, 2012, c. 20).

[lixaBuM € migXxig JesKuX AOCAIJHUKIB, SKi
BHOKPEMJIIOIOTh TaKi 03HAKH 3JI0BXXKWBAHHSA TIpa-

BOM: YIOBHOBa)eHa 0cob6a Mae IMeBHi Cy6’ek-
TUBHI IIpaBa; 3JI0B)XUBaHHA IpaBaMH, BUXOJA4YHU
i3 caMol KOHILeMNllil, MOXKJIMBe JIMIIE TOJi, KOJH
BOHA peaJsii3oBaHa, TO6TO NUTAHHSA 3/10BKUBAHHSA
IIPaBOM CTOCY€ETbC He Cy0'EKTHUBHOrO IpaBa
B3araJjii, He MOro 3MicTy, a npolecy 3/JI0BXXUBaH-
Hsl, oro peaJiizaliii; ocob6a He MTOBUHHA MOPYIIY-
BaTH >KOJHOI NpPaBOBOI HOPMU NpH peasisawil
CBOTO Cy6’€KTHUBHOTO IpaBa Mif 3arpo3ow BuU-
HEeHHsl KpUMiHaJIbHOIO MpPaBOMOpYILIEeHHS; 060-
B'I3KOBUM eJIEMEHTOM IOHSITTS «3JI0BXXKUBaHHS
[IpaBOM» € HasABHICTb 3aN0igHOI IKOAU Ta Nps-
MU{ NPUYUMHHUH 3B’SI30K MDK 3AiMCHEHHSM Cy-
0’€eKTUBHOr0 NpaBa Ta HEraTUBHHMMM HacCJiJKa-
MU, 1[0 HACTa/IY, OCKLIbKHM LIKOZA, 3aBAaHa 6e3
JOTPUMaHHS HOPM IIpaBa, € NIPOTUIPABHUM [i-
SIHHAIM, TOGTO IpPAaBONOPYIIEHHSM, a KOPUCTY-
BaHHA CBOIM IpaBOM 6e3 3amoisiHHSA IIKOAM iH-
MM 0C06aM € HOPMa/IbHUM 33/10BOJIEHHSIM CBOE]
noTpebu B Mexax, BU3Ha4eHHX 3akoHOM (OHuMILe-
HKo, 2007; TuxoHoBuyY, 2012); 3/10BXKHUBaHHS Mpa-
BOM 3aBX/H € YMHUCHOIO MoBeZiHKowo ([losistHCh-
kuii, 2010, c. 128; TuxonoBuy, 2012, c. 20).

BuieHaBeZieHi 03HaKU [03BOJISAIIOTH BU3HA-
YUTHU TMOHATTS «3JIOBXKUBAHHS IPaBOM» sIK 0C0O6-
JIUBUHM BH/J, NIPaBOBOI NOBEJIHKY, 110 IOJATAE B
peanizanii cy6’€KTHBHUX MpaB TpPoMajsHaAMH,
cynepe4yuTb MeTi [1paBa, 3aBJA€ KO CyCIIJIbCT-
BY, ZlepkaBi Ta ocobi. BogHovac 15 kateropis He
BiZiIMOBiZla€ OCHOBHUM IOJIOKEHHSIM IpaBa, HOro
OCHOBHHUM 3acajiaM, 10 BUPAKAIOTh 06 €KTUBHI
3aKOHOMIpHOCTI, TeH/IeHIIil Ta HOTpe6H CyCHijb-
CTBa, AKi BHU3HAYalOTb CYTHICTb YCi€l cCUCTeMY,
rajysi, IHCTUTYTy npaBa Ta € 3araJbHONPUHHA-
TUMHU 3aBJfAKHU IX NIPpaBOBOMY 3aKpillJIeHHI0, TO6-
TO MPaBOBiM OCHOBI.

HaykoBi mxepesa, nmpucBsiueHi O3HauyeHil
TeMaTHLi, BUOKPEMJIIOIOTb JBa BUJU 3JIOBXHU-
BaHb: Ti, 110 He XapaKTepU3YyIOThCS ABHOIO NPO-
TUIPABHICTIO, He MAlOTh HAa METIi CyCHiJIbHO LIKi-
JUIMBY MOBEJiHKY 0CO0HU, SIKa CIIUPAETHCS Y CBOIX
JlisiX Ha cy6’€eKTHMBHE MpaBO; Ti, fIKi XapaKTepu-
3YI0TbCA BHOI0 IIPOTUIIPABHICTIO, BUPAXKAIOThCSA
B NOpYIIEHH] Cy6’€KTUBHOTO MpaBa, 110 NPU3BO-
JUTb 10 IOPYILIEHHS BCTAHOBJIEHUX [IPAaBOM MEX.

Cnip 3a3HA4YMTH, O 3JI0BXKMBAHHSA INPAaBOM
32 HEraTUBHUMMU pe3yJsibTaTaMM CBOIX HACJai[KiB
He TUIbKY HabJMKaEThCA JI0 3JI0OUMHIB, a U MOXKe
HaBiTbh NepeBepilyBaTH ix. [IpoTe 3/10BKUBaHHA
MEeBHOK KIJIbKICTIO IOBHOBaXXEHb HE € KpUMiHa-
JIbHUM IpaBONOPYLIEHHAM, OCKIJIbKM Lie MpaBo-
NopylleHHs 1036aBJieHe iCTOTHOI 03HAKHU — Mpo-
TunpaBHOCTi. lle o03Hada€, 10 3JI0BXXKUBAaHHA
[IPaBOM IIPSIMO He 3a60POHEHO 3aKOHOM, a OTXKeE,
He MiJIAra€ NOKapaHHIo, 1110 J03BOJISIE HE TIIbKU
OTpPUMATH IleBHi 6€3YMOBHI BUTO/iH, a i HE HECTH
3a HUX BiJINIOBi/la/IbHICTh.
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Xoya HeMae 0co6JIMBOI TPOBJIEMH Y BiiMeEXKY-
BaHHI 3/I0BXKUBaHHA NPaBOM BiJ| 3JIOYUHHOTIO [i-
SIHHS1, LIS TOTO 11106 3HAWTU Pi3HULI0 MiX 3JI0B-
*)KMBaHHSAM [IPaBOM Ta IPaBOMIipPHOIO NTOBEJIHKOIO,
CJ1iJy IOA0/1aTH NEeBHI TPYAHOILi, OCHOBA SIKUX BU-
ABJISIEThCA Y GOPMasIbHIA HEMMPOTHUIIPABHOCTI IIi€l
noBeJliHkHU (TuxoHoBuyY, 2012, c. 20-21).

Y opuan4Hil JiTepaTypi MoXKHa 3HAaWTH Ta-
Ke TBep/KeHHs: «fKIo 3/I0B)KMBAHHA SABJIAE
€006010 NMPaBOMipHY [il0, a 0TKe Horo BUMHEHHS
He TATHe JJ1S Cy6'€KTa HeCHPUAT/IMBUX IOPUANY-
HUX HACJIIJKIB, TO Y4 € NpaKTUYHA 3HAYYILIiCTb y
Horo BUBYeHHi?» (CBepJtiveHko, 2017, c. 358). I3
MM BaXXKO He MOroAUTUCH, aJpKe NMpUpoJa Ta
CYTHICTb TaKUX MOHATbH, SIK «IIPAaBOMOPYLIEHHS»
Ta «IIpaBOMipHa NOBeJiHKa», BXe JABHO JOCJi-
xeHi B Hayni (CBepJtiveHko, 2017, c. 358).

Cotiy BKazaTy, 0 iCHY€E JAeKiJbKa MiJXOAiB
[0 XapaKTepUCTHUKU 3JI0BXKUBAaHHS IpPaBOM, ce-
pen sAkux: 1)3amepedyeHHsI CaMOro IOHSATTS
«3JIOB)KMBAaHHSI NPaBOM», OCKIJIbKM HpPaBOMOY-
HICTb 3/1ilICHIOBAaTHU MPaBO Ha 3aNO/iTHHSA LIKOU
iHITMM 0co6aM He BXOJMTH /10 3MICTy Cy0’EKTUB-
HOrO IIpaBa, a TOMY 3/iHCHEHHA NpaBa He MOXe
OyTH NIPOTUIPABHUM; 2) BUSHAHHA HEOOXiAHOCTI
3aKOHO/IABYOTr0 3aKpIilJIEHHS Ta JOKTPHUHAJIBHO-
ro OGIPyHTYBaHHS MOHSATTS «3JI0BXXUBaHHSA Npa-
BoM». JIo TOro >k Ha miJicTaBi JIBOX 3a3Ha4YeHHUX
MiJIX0/1iB BUOKPEMJIEHO TPETil, 32 IKUM NPOTHU-
NpaBHICTb NOBEAIHKU K HOPUJMYHA O3HaKa Ipa-
BOINOpPYILIEHHS1 fIBHO He BUpakeHa (/lpo6oTOB,
2018, c. 188).

AHaui3 nmepuoro niaxosy norpebye pospis-
HATU AediHinil «moHATTA» i «TepMinx». Ilig no-
HATTSM PO3YMIIOTb JIOTTYHO 0POPMIIEHY 3arajbHy
JYyMKYy NpO MpeJMeT, iiel0 Yoro-Heby/ib, BOJHO-
Yyac TepMiH — 1je CJIOBO YU CJIOBOCHOJYYEHHS, gKe
€ HA3BOIO MEBHOT0 MOHATTA sKOi-HEOYAb clielia-
JIbHOI Tasy3i HayKH, TexHiku, MyuctenTBa. Kputu-
KaMH TIOHATTA «3JI0BKWBAHHA NIPaBOM» BUCTYIIA-
JIA JedKi JOCHIJHUKY, BBOKAIOUH, 1[0 BKa3aHOTO
sIBMIIA 00’€EKTUBHO He iCHYE Ta icHyBaTH He Mo-
e. Tak, Ha migTBepAKeHHA i€l TOYKU 30py B
JOKTPHUHAJbHUX JKepesaX 3YyCTpidaloTbCs 3ac-
TepeXKeHHs1 100 HeOe3MeYyHOCTi NPOTHUCTAB-
JieHHs GOpMHU Ta 3MICTY y TpaBi, Bi/ICYyTHOCTi He-
06Xi/JHOCTI TaKOT0 MPOTHCTABJIEHHS.

[IpuxuIbHUKaMU ApPYyroro MiJxo4y BHUCJIOB-
JIEHO IyMKY, L0 TEPMiH «3JI0BXKMBaHHS MPaBOM»
Ma€ MPaBoO Ha iCHYBaHHA Ta 03HAa4ya€ TakKi BigHO-
CHUHY, [Ki ICHYHOTb HacnpaBZi, Je YIOBHOBaXKe-
HUH Cy6'€KT JONYyCKA€E Hen03BOJIEHE BUKOPHUC-
TaHHA CBOrO IIpaBa, ajle NpU LbOMYy 330BHI
3aBX/IM CIUPAETHCS HA CBOE Cy6 €EKTUBHE IPABO.

[Ipu 1ibOMy, 3’ICOBYIOYH CYTHICTB i 3MicT mo-
HATTA «3JIOBXKUBaHHA NPaBOM» Ta aHaJi3yIO4HU
MO3UILil BYEHNUX, BUOKPEMJIIOIOTBCA JleKiJbKa Oc-

HOBHUX KOHIUENI[il: KOHIEeMNIisi, NPUXUJIbHUKU
AKOol BU3HA4yalOTh 3JI0B)KMBAaHHA NPaBOM fIK BHU-
KOPUCTAHHSA Cy6’ €KTUBHUX MpaB Ta/ab0o HalaHUX
npaB i3 MmopyuieHHsIM Ta/a6o 6e3 MopylleHHS
NpaBOBUX 0OMeXKeHb; KOHLEMLisl, 3TiJHO 3 KO0
3JIOB’)KMBaHHSI NIPaBOM BU3HA4ya€eThbcsl K popma
BUKOPUCTAHHSA NpaBa BCylepey Moro MeTi, Npus-
HayeHHIo, colliayibHii QYHKII 4u iHTepecaM iH-
IIUX CY6’€KTIB, 10 3aBJa€ IIKOAM iHLUIMM ydac-
HHUKaM CyCHiJIbHUX BiJHOCHH, fK NOHATTH, W10
OTOTOKHIOE 3JIOBKMBAaHHA NPaBOM i3 IOpYIIeH-
HSIM 3aKOHY Ta MOT0 MeX; KOHILeMNIlisl, BiAMOBiTHO
J0 AKol miJy 3/JI0B)XUBaHHAM IIPaBOM pPO3yMilOThb
0COOJIMBUM BUJ NMOPYILIEHHS, BUNHIOBAHUHN 0CO-
00I0, 110 MA€ MPaBO, IKUM CTOCYETHCSI BUKOPUC-
TaHHSI NEBHUX 3a00poHeHUX GOpM y Mexax 3a-
rajibHoOi 103B0JIeHO1 0co6i moBe/[iHKY (Pe3HiKORBA,
2013, c. 26-27; [Ipo6oTos, 2018, c. 189). Habysa
NOIIMPEHHA TAaKOX KOHIENid, 32 KO0 3JI0BXKH-
BaHHSl MPaBOM TPAKTYETbCA SIK BUJ NPaBOBOI
nosezinku ([po6oTos, 2018, c. 189).

Ha pymky M. Py6amenka (2010, c. 119) Ta
I. lpo6oToBa (2018, c. 189), 3/10BKUBaHHSA IIpa-
BaMH, 3 OJHOro GOKY, € OCOGJUBHUM BHUIOM He-
npaBoMipHoi moBeAiHKHU (BiAMiHHUM BiJ mpaBo-
NOPYIIIEHD), 32 AKOI Cy0’€KT MPaBOYMUHY (CyO €KT
3JI0B’KMBAHHS PaBOM), peasli3ylo4u cBOI IlpaBa 1
060B’sI3KH, 3aBJa€ LWIKOAMU iHIIKUM Cy0’€KTaM, [i-
104 $opMasIbHO BiJiIOBiAHO 0 3akony. Le Ai-
AHHS, 100 MICTUTh YCi eJleMeHTU OPULUYHOI
O03HAKU KOHKPETHUX 3JIOUMHHUX [il, AesKTiB,
3JI0YHHIB TOILO i TOMY € 0COBJUBUM BUJOM IIpa-
BOIOPYLIEHHS.

Ha pgymky JI. [uninosa (2010, c. 8-9), 3/108B-
>KMBAHHS NPABOM HeOOXiZHO pO3r/IsffiaTH sIK MO-
XiIHy OPUJUYHY KaTeropiro, ToOTO SIK y3arajib-
HeHe MOHATTS, sIKe BKJIIOYAaE B cebe KaTeropii
rajly3eBUX IOpUAUYHUX HAyK (3/710BKMBAHHS KOH-
CTUTYLIMHMMM IIpaBaMHM, 3JI0BKMBAaHHA LIMBL/Ib-
HUMM [paBaMM, 3JIOBXKMBaHHS 6aTbKiBCbKUMU
paBaMHy TOWI0). BUXiHOIO IOPUANYHOI0 KaTero-
pi€o (MakcMMaJIbHO y3araJbHEHUM MOHATTSAM) Y
LbOMY pasi € KaTeropis «paBoBa OBEJiHKa», IKa
BOZHOYAC i3 3JIOBXKMBAaHHAM IIpaBOM MICTUTb
NpaBOIOPYIIEHHS Ta IPaBOMipHY NOBEAIHKY.

Hatomicte B. Pe3nikoBa (2013, c. 34) npo-
NOHYE NiJ| 3JI0B)XKUBAaHHAM IIPaBOM PO3YMITH [0-
6poBisibHI Ta cBigoMmi aii cy6’ekTa, siki € Hacaif-
KOM HeZ06pOCOBICHOTO BUKOPUCTAHHS HOrO Cy-
0’€EKTHUBHOr0 IpaBa Bcymneped HOro IiisM, II0
3arpoXKye CycHniJibHUM Ta/a6o 0COGHUCTHUM iHTe-
pecaM TpeTix 0cib6 YM CTBOPIOE pealbHUN PU3UK
iX HacTaHHA B pa3i IpaBOMIipPHOCTI TaKUX JAii.

BapTo 3ayBaKWTH, 1J0 BYEHI TAKOX PO3IJif-
Jal0Th 3/I0BXKUBaHHS IIPaBOM SIK 0COGJIMBE MPaBo-
MOPYLLIEHHS, B IKOMY 0€00a, KOPUCTYIOUUCh Hajla-
HUM {ii Ziep>KaBO0 MPaBOM, 3aCTOCOBYE CIOCOOH,
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10 3aBJAl0Th IIKOJAM iHIIMM Cy6’€EKTaM IpaBa,
NpUYOMY Lif IIKOJA 3HA4YHO NEepeBHUILYE BUTOLY
BiJl TaKoro 3/jiiCHeHHs Hel0 IpaBa; sIK 0COBJIMBY
KaTeropiro NnpaBoONOpYIIEHHS, BYMHEHOrO O0CO-
000 NIPH 3/IiICHEHH] CBOTO IPaBa, 1[0 HAJIEXXUTh
JI0 BHUKOPHUCTAaHHS 3a00pOHEHUX CIleliaJIbHUX
dopM y Mexax 3arajibHoi /J03BOJIEHOI 1 MoBe/Ii-
HKU. 30KpeMa, HU3Ka J0CTiAHUKIB GOPMYJIIOI0Th
CYTHICTb NOHATTA «3JIOBXXMBAaHHA IIpaBOM» 4Ye-
pe3 Mexi mpaBa Ta Mexi Cy6’€KTHBHOrO IpaBa
(ApoboTos, 2018, c. 189).

Jesiki JOCHIHUKA pPO3IIALAIOTE 3JI0BXKHU-
BaHHS NIPaBOM $IK crielldpiuHy GpopMy MpaBoOBOIro
HIriiaMy, CTBepIXKyI04H, 1110 Ile KBaJlihiKOBaHUH
BUIIAJIOK HITJIICTUYHOrO MiAX0AY [0 NpaBa, KoJIu
Horo 3amepeyeHHs BiJj0YBa€TbCA Mif, BUIVIALOM
Horo JOTpHYMaHHSA. 3/710BKUBAOYM IPaBOM, 0co6a
baKTUYHO BUSBJISIE CBOIO HEMoOBary Ji0 CBOGOZ,
iHLKX oci6 Ta npaBa B LijsoMy. Ocoba, siKa 3J10B-
»KMBA€ NpaBoOM, [li€ CKENTUYHO, 3HEBAX/IMBO, Ha-
JIE)XKHUM YMHOM CIpUKMaEe NpaBo, OJHaK He Bi-
pUTb ab0 HEraTUBHO CTAaBUTbCA A0 IpaBa fK
HaW6iIbLI ePEeKTUBHOIO PEryJissTopa CyCcniIbHUX
BiHOCHH (IllTedan, 2017, c. 64; Poray, 2011, c. 262).
I'. YyBakoBa (2011, c. 440) Ha3MBaE 3/10BKHUBaH-
HfA [IpaBaMM BUJIOM NIpaBoBoi aHoMaulii, B. Koma-
poB (2011, c. 410) - PPUANYHUM MAPATOKCOM.
P03po6UBIIK YMMaJI0 MPOMO3UIiH H0A0 3aX0/iB
Ta 3aco6iB MPOTHU/Il 3/I0BXKUBAHHIO IIMBIIbHUMH
npolecyajJbHUMU IpaBaMy, HayKOBe TOBAapUCTBO
IIOKU He MAa€ EAMHOrO NOTJALY 100 PO3YMiHHA
3MiCTOBHOI CyTHOCTI 11bOro NoHATTs. CbOroJHi B
Teopil cpopMyBasiocs JeKisbKa pisHUX NiAXofiB
Jlo vioro BusHavyeHHsd (lltedaHn, 2017, c. 64).

JloBoJ1i NOIIMPEHOIO0 € TOYKA 30py, 110 LOCIi-
JPKyBaHe siBUILE - Lie ocobiuBa $popMa LUBIJIb-
HOrO0 NpOIeCyaJbHOrO IpaBomopyllieHHd. Taka
no3ullisi 6ysia 06I'pyHTOBAHA, 30KpeMa, y LIUBIJIi-
CTUL, Ze NPOIOHYETHCA BBaXKaTU 3JI0BXKHBaH-
HAM NpOLeCyaJIbHUMHU IpaBaMM YMMWCHI, HeJo-
6pocoBicHi Aii yyacHUKIB IIMBLIBHOTO Mpoliecy (a B
OKpeMUX BUIAJIKaX i CyAy), 110 CyNPOBOKYOThCS
MOPYLIEHHSAM YMOB 3JiHCHEHHSl Cy0'€KTUBHUX
MpoIlecyaJbHUX MpaB i BiI0YBalOThCA JIUILE 3 BU-
JUMICTIO 1X 3/1iiCHEHHS], TI0€/IHAaHI 3 YBeJIeHHSIM B
OMaHy LOJ0 BiJOMUX OOGCTAaBUH CIPaBU 3 METOIO
00MeXXeHHs] MOXJIMBOCTI 37ilicHEHHs a6o mopy-
IIeHHS MpaB iHWMX oci6, siki 6epyTh y4acTb y
MPOBA/KEHHI, a TaKOX NEepellKOKaHHA CyLy B
HaJIeXKHOMY Ta CBOEYACHOMY JOC/Ii/KEeHHI Ta BU-
pilleHHi crpaBy, 10 nepeabGaya€ 3acTOCYBaHHS
3aco6iB npumycy (Llltedan, 2017, c. 64).

[HI1a rpyna y4eHux npu GopmyJiroBaHHi Jedi-
HiIlii «3/710B’XKMBaHHSA MTpaBaMU» YHUKAE Ge3nocepe-
JHBOTO BUKOPUCTAaHHA TEPMiHIB «IIPaBOIOPYILEH-
HA» YU «HENpaBOMIpHi [ii» Ta BUKOPHUCTOBYE
CMMCJIOBI KOHCTPYKL], 1[0 BKa3ylOTh Ha XapakTe-

PUCTUKY TaKol NMOBEJIHKU K 3JIICHOI YU HeJO0-
6pocoBicHOI. 30KpeMa, M/l 3JI0B)KMBAHHSIM MpO-
LeCyaJlbHUMH TNpaBaMM [pPONOHYIOTb PO3yMiTH
YMHCHI HeIo6pOCOBicHi fiii y4acHUKIB IIUBIJIbHO-
ro Ipouecy, 0 CYyMPOBOKYIOTbCA NOPYLIEHHAM
YMOB 3/liCHEHHS Cy0’ €KTHBHUX NpOLleCyaJlbHUX
npaB i CTBOPEHHSIM OMaHJIMBOTO IepeKOHAaHHS
oo ix AikicHoi peanizanii (AkimoBa, 2015, c. 67;
Illtedan, 2017, c. 65). lle coniasbHO MIKiAJAMBA
NoBeJjiHKa YIIOBHOBAXXEHOT'0 CY0’€KTA, siKa CIpsi-
MOBaHa Ha peaJsii3allifo CBOiX Cy0 €KTUBHHUX IIPaB
Ta ¢$opMaJbHO BiANOBiJae YMHHUM IPABOBUM
HOpMaM, NpoTe CyNepeuyuThb COLiaJbHOMY IMpU3-
HauyeHHIO MpaB, L0 peasi3ylThCs, Ta MOPYLIYE
MeXi iX 3AilCHEeHHS 3 MEeTOl 3aBJaHHS IIKOJU
(cycninbcTBY, AepkaBi 4u iHIIUM ocob6aM) 4M 6e3
Takoi MeTtu (BacuibeBa, 2013, c. 56; llltedan,
2017, c. 65). lle HemoGpocoBicHa, 3/1icHa MoBe/i-
HKa YIOBHOBaXXeHOI 0cCo6H, fiIKa MOCATaE Ha
KOHCTPYKTHBHI MPUHLUIIN NPAaBOBOr0O PEryJiio-
BaHHA. CyTHICTb 3JI0BKMBaHHSI MPaBOM BU3Ha-
YaeTbCA CTYIEHeM couiaJbHOl WKIAJUBOCTI 1O-
Be/J|iHKY, 3yMOBJICHOI KOPHMC/JIMBOK 4YM IHILIOIO
0COOMCTOI0 3alliKaBJIEHICTIO, €roiCTUYHHUM BTi-
JIEHHAM y NpoLe/lypy BUKOPUCTAHHS NpaB JIMLIe
CBOIX iHTepeciB Ha KOy MpaBaM Ta/abo 3aKOH-
HUM iHTepecaM iHIIMX 0Ci6, YUM CIIOTBOPIOETHCS
MeTa IIPaBOBOTrO peryJ/Il0BaHHf, BTiJIeHa 3aKOHO-
JaBueM (ltedan, 2017, c. 65).

Ille oguH MifxiJ I'PYHTYETHCA Ha TOMY, IO
3JIOBXKMBAHHSAAM NpOLleCyaJlbHUMHU I[paBaMHU €
3/iiCHEHHS HaJlaHOTO 3aKOHOM IpaBa Bcynepey
HOro CIpaBXHbOMY NPU3HAYEHHIO Ta PeryadaTH-
BHOMY MoTeHIiany. [lofgi6He TyMadyeHHSI MOXKHA
3HAaWTH y NpaKTHULi EBPONENCHKOro CyAy 3 MpaB
JIAWHU Ta 3apyOiXKHIN JOKTPHUHI.

Jedininii y nomuHi 3/J10BKHWBaHHS TPaBOM
NPOINIOHYIOTH 1 AedKi JOCAILHUKY, AKi BIJHOCATH
J0 3JIOBXXMBAaHHA LMUBIJIBHUMM IpoLecyaJbHHU-
MU IpaBaMH BUKOPUCTAHHA YYaCHUKOM LIUBIJIb-
HOTO MPOLECY CBOrO Cy6'€KTUBHOTO LIUBIJIBHOTO
NpolLieCcyaJIbHOrO IpaBa 3 METOI0, SIKa CylepeyruThb
3aBJaHHSIM IMBUIBHOrO CyJ0o4YMHCTBA (BHYKOBa,
Yypmita, 2015, c. 14; lllTedan, 2017, c. 65); Hemo-
6pocoBicHe 37ilicHeHHsI 0c06010 MpaBa Ha CyA0BUN
3aXUCT, BUKOPUCTaHHSA CTOPOHOIO CYJIOBOTO IIpO-
1jeCy 1IbOT0 IpaBa He BiJIOBIHO 10 IPU3HAYEHHS
npotuecy (Poray, 2013, c. 148; lllTedan, 2017, c. 65).

HeofHO3HauHe CIPUAHATTS PO3TJiSA[yBaHO-
ro NMpaBOBOTO SIBUIIA 3yMOBJIIOE MOTPEOY B UiT-
KOMYy BH3HAaueHHi MOro npaBOBOi NPUPOAU Ta
cyTHocTi. [lepwr 3a Bce, cJii BCTAHOBUTH, YU €
NiJICTaBM BBa)XKaTH 3JIOBXKMBAHHA IpoLecyalb-
HHUMU IIpaBaMu 0c06J1MBOI0 GOPMOI MpaBOMNO-
pyueHHs (Lltedan, 2017, c. 65).

Ha ocnoBi cucreMaTunsarnii pisHUX HayKOBUX
MOTJISIZAIB L[0/I0 MP06JIeMH 3/I0BXKUBAHHS TPAaBOM
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B. Pe3nikoBa (2013) BHOKpeMJIIOE I'SATh il OCHO-
BHUX KOHUeMNUil: 1) KOHILeNis, NpUXUIbHUKHU
AKOI BU3HA4alOTh 3JI0B)XMBAHHSA NPaBOM fIK BH-
KOpPUCTAaHHA Cy0'€KTUBHMX NpaB Ta/abo MOBHO-
BaXE€Hb, 1[0 3aCTOCOBYIOTbCS 6€3 MOpYLIEHHS
BCTAHOBJIEHUX 3aKOHOM MeX; 2) VSIBJIEHHS NP0
Te, 1110 3JI0B)KUBAHHSI IPaBOM pO3yMiloThb K do-
pPMy, B 4Kil NpaBO BUKOPUCTOBYETLCH BCylnepey
Horo MeTi, conjianbHil QyHKIII 4K iHTEpecaM iH-
IIMX CTOPiH; 3) KOHIEMNIis, B SIKi 3JI0B’KMBaHHSA
3aKOHOM iZIeHTUQIKYETbCA K NepeBULIeHHS 3a-
KOHY Ta MOro Mex; 4) TJIyMadeHHs 3/10BKUBaHHSA
NpaBoM fIK [EBHOrO0 THUIy NpPaBONOpPYILIEHHS;
5) TpaKTyBaHHS 3JIOBXKHMBaHHS MTPABOM SIK pi3HO-
BU/y MpPABOBOi MOBeAiHKH. Sk 6a4yumo, A0CJij-
HHKH, L0 PO3IJIAAA/IM O3HAYeHy TeMaTHKy, He
MalTb €JUHOr0 6aueHHs1 CYTHOCTI Takoi I0puau-
YHOI KaTeropii, K «3JI0BXKUBaHHS NpaBoM». [ledKi
BUeHi BUOKPEMJIIOIOTb THUIH | KOHLEMNLIi 3JI0BXH-
BaHHA npaBoM. [IpoTe y BITUM3HSAHIN HayKoOBii
JAyMii 1me He cOPMOBAHO EAVHOTO MiAXOAY SIK J10
BU3HAUEHHS MOHATTS «3JIOBKMBAHHS MPaBOM»,
TakK i 10 OCHOBHUX THIIiB 3JI0BXXHUBAaHHS IPaBOM.
BUCHOBKM. Y ropuguuHii jgiTepaTypi nu-
TaHHA 3JIOBXXKMBAaHHA [PaBOM pO3IJIAJAETHCA
HEO/JHO3HAYHO, aBTOPHM MyO6JliKaliil BUCIOBJIIO-
I0Tb Pi3Hi TOYKU 30Dy 3 OIJIsAAY Ha MpobsieMaTH-
ky. Hapasi gociilHUKKM He MalTb €IUHOTO 6a-
YeHHs BHU3HA4YeHHA TepMiHa «3JI0BXKUBaHHA
MpaBOM», Yepes3 1110 Y BiTYU3HSHIN JOKTPHHI BiH
3aJIMIIAETLCA Cyneped4IuBuM. [ligxonu no posy-
MiHHSI CyTHOCTI KaTeropili «3/I0OBXKMBaHHS Ipa-
BOM» MOAIAITBHCA Ha ABl BeJIMKI I'PyIU 3aJ1eXKHO
BiJl TOTO, NPUXUJIbHUKH AKOI Teopii NOXoKeHHA
npaBa JOCHiKYIOTh Lieil nposB. Tak, NpUXUIb-
HUKHU Teopil MPUPOJHOro INpaBa pPO3IJIALATH

3JIOBXKMUBAHHS NPaBOM fIK IEBHUW eTUYHUH MiHi-
MyM IOBeJIiHKU Cy0’€KTa, 1110 03BOJISIE HOMY BYU-
HATH NeBHi Aii, 3a sKi 1151 0co6a He Oy/ie MPUTATraTH-
€ 10 OPUAWYHOI BinoBifgaabHOCTI. [[puxuIbHUKY
Teopil NO3WUTUBI3MY B3araji 3anepedyyloTb iCHy-
BaHHSA KaTeropil «3/JI0BXKMBaHHS NIPaBOM», OCKiJIb-
KA Ha HOPMAaTHMBHOMY DPiBHI BiJICYTHE 4YiTKe BU-
3HaveHHsa 1€l gediHinil. Ak 6ayuMo, KaTeropis
«3JIOBXXUBaHHS NPaBOM» € JOBOJIi IUCKYCIMHOIO Y
BITYM3HSHIN MOJIITUKO-TIPaBOBiM npakTuli. OHak
pi3HUU MifXiJ [0 il po3yMiHHS CIPUYUHSIE HEOJ-
HO3HAYHICTb Y NPOTUAII LIbOMY ABUILLY.

3/10BXKMBaHHA NPAaBOM b6a/laHCYyE Ha TOHKIN
Mexi i3 npaBonopyueHHaM. Jlunie oAuMH He3HaA4-
HUM KpOK 1 B JedAKUX BHUIaJKaX BUYMHIOBaHe
Cy0’EKTOM JisTHHSI MU MOXX€MO 3HaWTH y Bifmno-
BiZiHIN CTaTTi KpUMiHAJILHOTO KOZEKCY, 1110 Mepe-
TBOPIOE IOPUAWYHO HEWTpaJbHy IOBEJIHKY Ha
NIPaBOINOpYIIEeHHS.

Jocaipxyour npo6seMaTUKy MiAX0iB A0c-
JIIIHUKIB 10 PO3yMiHHSA CYTHOCTI KaTeropii «3J10-
BXXMBaHHs MpPaBOM», MOXXHa BUOKPEMHUTH TaKi
KOHIeN1ii: 3JIOB)XMBaHHS MPaBOM He iCHYE; 3J10-
BXXMBaHHSA NpPaBOM - Il COLjaJbHO LIKiAJIMBa
NOBeJiHKa, fKa, OJHaK, He MOpYILIyE HOPM IpaBa;
MOpaJ/IbHUY IPUHLHI, yYUHEHHS [IPaBO3HAYy1L0]
NOBeJiHKY; 3JiMCHEHHS NpaBa BCylleped HOro
MpU3HAYeHHIO; BUJM 3JIOBKHWBAHHY, IKiI He Xapa-
KTEepPHU3YIThCA ABHOI NPOTUIIPABHICTIO, 10 BU-
PKAETHCA B COL[iaJIBHO MIKiJJIMBIN MOBeJiHI
YIOBHOBaXKEHOI 0CO6H, KOTpa CIIUPAETHCS HA Ha-
JiexkHe 1M cy6’€eKTUBHe IPaBO; Pi3HOBUJ MPaBO-
BOI'0 HirijiiaMmy; oco6JMBUM BUJ MPABOIOPYIIEH-
Hs; dopMa 37ilicHEHHs MNpaBa Bcyneped HoOro
NpU3Ha4YeHHIo, MeTi, coljaabHii QyHKUil 4u iH-
TepecaM iHIIUX Cy6 €KTIB.

CITMCOK BIBJIIOTPA®IYHUX IIOCUJIAHDB

1. AkimoBa A. O. 3/10BKMBaHHA [103MBa4YeM NpPaBOM Ha 3BEPHEHHHA [0 CY[y 3 METOI BCTAaHOBJIEHHHA
HaWO6I/IbII CIPUATINBUX YMOB /Il PO3TJIAAY CIpaBy // 3/10BKUBAHHA [IMBIILHUMHU NpoOLiecyaJbHUMH Ipa-
BaMM: LLISIXU OPOTUAIL : MaTepianu kpyrJoro croay (M. Opeca, 27 aucton. 2015 p.) / MOH Ykpainu, Hau.
yH-T «OflecbKa lopuAudHa akajeMisax». Ogeca : Penikc, 2015. C. 66-69.

2. Bapa6au O. O. Iliaxoau fo knacudikanii BUAIB moBeJiHKY JIIOJUHU B Teopil npaBa. Haykosuil 8icHUk
ny6aiuHozo ma npusamuozo npasa. 2016. Bumn. 6, T. 1. C. 3-6.

3. buukosa C. C., Yypmnira I'. B. 3/10B)KMBaHHS LUBIJIbHUMU NIPOLleCyaJIbHUMU NpaBaMu. Kpuminasicmu-

yHutl sicHuk. 2015. N2 2. C. 12-18.

4. Bacunbesa C. A. [Ipo6JieMa 3/710ynoTpe6/1eHUs1 MaTepUalbHbIMU U NPOLEeCCyaJlbHbIMU NPaBaMHU: 110-
HSITHE U IPU3HAKHU 3JI0yII0Tpe6IeHus npaBoM. EkoHomika ma npago. 2013. Ne 2. C. 52-57.

5. Zlpo6oToB 1. C. 3/10BKKMBaHHS NpPOLeCyalIbHUMU NpaBaMU B aMiHiCTPaTUBHOMY CyJ04YHUHCTBI. Jep-
scasa ma pezionu. Cepis: [Ipaso. 2018. Ne 1 (59). C. 187-192.

6. [lporosmok K. b. 3/110BxMBaHHSA NpoliecyaJbHUMH NpaBaMHU 1iJi Yac J0Ka3yBaHHA y LIUBIJIBHOMY NpPO-
neci Ykpainu // 3/10BKUBaHHSA LMBIJIBHUMMU MTPOLleCyaJIbHUMU IIpaBaMU: LUIIXU MPOTHUAIT : MaTepianu Kpy-
ryoro crosy (M. Ozeca, 27 nucron. 2015 p.) / MOH VYkpainu, Han,. yH-T «Ofecbka opuandHa akageMis».

Opeca : ®enikc, 20156. C. 76-79.

7. poro3wok K. b. 310B:x1MBaHHsA NpoLieCya/IbHUMU IIpaBaMHU IiJ, 4ac JOKa3yBaHHA B LIUBIJIBHOMY IIpO-
neci Ykpainu ta @panuil. Jurnalul Juridic National: Teorie si Practicd. 2015a. N2 6 (16). C. 124-128.
8. Jlporosmwk K. b. CyyacHi mxepesa foKa3yBaHHS ¥ IIMBIIbHOMY mpolieci Ykpainu ta ®panuii. [Ipaso i

cycninbemso. 2016. Ne 1. C. 52-63.

186



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

9. llynopos 0. 0., XaBpoHiok M. I. KpuMiHasbHe mpaBo : HaBY. moci6. / 3a 3ar. pes. M. 1. XaBpoHIoKa.
KwuiB : Baite, 2014. 944 c.

10. Kypc nuBisnbHOrO npotecy : migpy4yHuk / B. B. Komapos, B. A. BiryH, B. B. bapankosa Ta iH. ; 3a peg,
B. B. Komapoga. XapkiB : [IpaBo, 2011. 1352 c.

11. Misnetuu O. O. 3/10B)XKUBaHHSA NPaBOM: 3araJlbHOTEOPETUYHUM acrekT. PeHOMeH cBOGOAM y HpPaBi.
Jepasicasa i npaso. 2011. Bun. 52. C. 60-64.

12. OniitHuk A. 3anob6iraHHs 3JI0BXKMBAHHIO IIUBIIbHUMHU NPOLECyaTbHUMU [TPABaMU: MUTaHHSA Teopil
Ta npakTUKU. FOpuduyHa Ykpaina. 2013.Ne 7. C. 83-91.

13. Onwuenko I'. [Ipo6siemMa icHyBaHHS KaTeropii «3/10BKHUBaHHS paBoM». FOpuduuHuli sxcypHaa. 2007.
Ne 1. C. 25-31.

14. TonyekToB I. 3/710B)XKMBaHHA NPaBOM K IOpYILIeHHH 3acaf, LUBIJIbBHOTO 3aKOHOAABCTBA. Teopis i
npakmuka iHmeaekmyaabHoi eaacHocmi. 2008. N2 6. C. 32-41.

15. MonaHcbkuit T. 3710BXKKMBaHHA NpaBoM (3arajlbHOTeOpeTHYHUM acnekT). [Ipaso Ykpainu. 2010.
Ne1.C.128-134.

16. Pe3HnikoBa B. B. 3/10B:xkMBaHHA [paBOM: INOHATTS Ta O3HAKW. YHIg8epcumemcwKi HAyKo8i 3anucKu.
2013.Ne 1. C. 23-35.

17. Porau O. {l. 3/10B)kMBaHHSA N03MBa4YeM IpOLeCyaJbHUM NIPABOM [PU BUKOPUCTAHHI IPAaBOBUX Me-
xaHi3MiB, nepeabaveHux cT. 207 JUBIIBHOrO MPOIECYaJbHOTO KOJIeKCY YKpaiHu. [IopigHAIbHO-aHAAIMUYHe
npaeo. 2013. Ne 3-1. C. 148-150.

18. Porau O. {. 3/i0B)KMBaHHSA MPaBOM: TEOPETHKO-NPABOBE JOC/iKEHHS : MoHorpadis. Yxkropof :
Jlipa, 2011. 368 c.

19. Py6aienko M. A. 3/710B)KMBaHHS IPaBOM sIK 3araJlbHOIPaBOBa KaTeropisi: 0MyCTUMICTb, CYTHICTb,
kBastidikanis. FOpuduunutl scypHaa. 2010. Ne 4. C. 110-1109.

20. Ceeppguivenko B. 1. AHasni3 kaTeropil «3/10B)XUBaHHS IIpaBOM Ha 4YeCTh, TiJHICTb Ta AIOBY pemny-
Taliro» B yMOBaxX HaZI3BUYalHOTO a60 BOEHHOTO cTany. Popym npasa. 2017. Ne 5. C. 356-361. DOI: https://
doi.org/10.5281/zenodo.1199304.

21. TuxoHoBu4 JI. A. 3/10B)KMBaHHA NpaBoM y cdepi TPyJOBUX BiIHOCHH fIK MOpaJibHa NpobsieMa. 36i-
PHUK HAyKosux npayb Xapkiecbko2o HayioHAnbHO20 nedazoziuHozo yHisepcumemy imeni I. C. Ckogopodu
«IIpaso».2012. Bum. 18. C. 19-27.

22. Xoxusosa T. C. ®opMu 3/10BKMBaHHS IPaBOM: TEOPETUKO-NIPABOBUM acneKT. ScienceRise: Juridical
Science. 2020. Ne 4 (14). C. 23-28. DOI: https://doi.org/10.15587/2523-4153.2020.216734.

23. Yysaxkoga I'. M. 3/10B:KMBaHHS IPaBOM sIK BU/I IPAaBOBUX aHOMaulid. AKmya/ibHi npobiemu depicasu
inpaea. 2011. Bumn. 60. C. 440-445.

24. lluninos JI. M. /lo nuTaHHS OpO MOHATTS Ta CYTHICTb 3JIOBXKMBAaHHS NpaBoM. [Ipaso i 6esneka.
2010.Ne 1. C. 6-9.

25. llltedan A. 3/710BKMBaHHA LUMBIIBHUMU IpoLieCyaJIbHUMU IpaBaMU fK NpolecyalbHUN OpUIUY-
Huil dakT. Teopis i npakmuka iHmeaekmyaavHoi eaacHocmi. 2017. Ne 2. C. 62-70.

Haditiwaa do pedakyii: 01.02.2023
Ipuiinsma do ony6aikyearnHs: 03.03.2023

REFERENCES

1. Akimova, A. 0. (2015, November 27). Abuse of the right to apply to the court by the plaintiff in order to
establish the most favorable conditions for the case consideration [Conference presentation abstract]. Round
Table “Abuse of civil procedural rights: ways to counteract”, Odesa, Ukraine.

2. Barabash, 0. 0. (2016). Approaches to the classification of types of human behavior in the theory of
law. Scientific Journal of Public and Private Law, 6(1), 3-6.

3. Bychkova, S. S., & Churpita, H. V. (2015). Abuse of civil procedural rights. Criminalistics Bulletin, 2, 12-18.

4. Chuvakova, H. M. (2011). Abuse of law as a type of legal anomalies. Current Problems of State and
Law, 60, 440-445.

5. Drobotov, 1. S. (2018). Abuse of procedural rights in administrative proceedings. State and Regions.
Series: Law, 1,187-192.

6. Drohoziuk, K. B. (2015a). Abuse of procedural rights during proof in the civil procedure of Ukraine
and France. Jurnalul Juridic National: Teorie si Practicd, 6(16), 124-128.

7. Drohoziuk, K. B. (2015b, November 27). Abuse of procedural rights during proof in the civil process of
Ukraine [Conference presentation abstract]. Round Table “Abuse of civil procedural rights: ways to
counteract”, Odesa, Ukraine.

8. Drohoziuk, K. B. (2016). Modern sources of evidence in the civil procedure of Ukraine and France.
Law and Society, 1, 52-63.

9. Dudorov, O. 0., & Khavroniuk, M. L. (2014). Criminal law (M. L. Khavroniuk, Ed.). Vaite.

187



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

10. Khokhlova, T. S. (2020). Forms of abuse of law: theoretical and legal aspect. ScienceRise: Juridical
Science, 4(14), 23-28. https://doi.org/10.15587/2523-4153.2020.216734.

11. Komarov, V. V,, Bihun, V. A,, Barankova, V. V. et al. (2011). Course of civil procedure (V. V. Komarov,
Ed.). Right.

12. Miletich, 0. 0. (2011). Abuse of law: general theoretical aspect. The phenomenon of freedom in law.
State and Law, 52, 60-64.

13. Oliinyk, A. (2013). Prevention of abuse of civil procedural rights: issues of theory and practice. Legal
Ukraine, 7,83-91.

14. Onyshchenko, H. (2007). The problem of the existence of the category “abuse of right”. Legal
Journal, 1, 25-31.

15. Polianskyi, T. (2010). Abuse of law (general theoretical aspect). Law of Ukraine, 1, 128-134.

16. Poluektov, I. (2008). Abuse of right as a violation of the principles of civil law. Theory and Practice of
Intellectual Property, 6, 32-41.

17. Rieznikova, V. V. (2013). Abuse of law: concept and signs. University Scientific Notes, 1, 23-35.

18. Rohach, 0. Ya. (2011). Abuse of law: theoretical and legal research. Lira.

19. Rohach, 0. Ya. (2013). Abuse of procedural rights by the plaintiff when using the legal mechanisms
provided for in Article 207 of the Civil Procedure Code of Ukraine. Comparative and Analytical Law, 3-1, 148-150.

20. Rubashchenko, M. A. (2010). Abuse of right as a general legal category: admissibility, essence,
qualification. Legal Journal, 4, 110-119.

21. Shtefan, A. (2017). Abuse of civil procedural rights as a procedural legal fact. Theory and Practice of
Intellectual Property, 2, 62-70.

22. Shypilov, L. M. (2010). To the question of the concept and essence of abuse of law. Law and Safety, 1, 6-9.

23. Sverdlichenko, V. P. (2017). Analysis of the category “abuse of the right to honor, dignity and
business reputation” in the conditions of emergency or martial law. Forum of Law, 5, 356-361.
https://doi.org/10.5281/zenodo.1199304.

24. Tykhonovych, L. A. (2012). Abuse of law in the field of labor relations as a moral problem. Collection
of scientific works of H. S. Skovoroda Kharkiv National Pedagogical University “Law”, 18, 19-27.

25. Vasileva, S. A. (2013). The problem of abuse of material and procedural rights: the concept and signs
of abuse of law. Economics and Law, 2, 52-57.

Received the editorial office: 1 February 2023
Accepted for publication: 3 March 2023

BUKTOP BUKTOPOBHUY JIA3APEB,

KaHdudam rwpudu4eckux Hayk, doyeHm,

Xapvkosckuil HAYUOHAIbHbITU YHUBEpCcUMem 8HYMpeHHUX de,
Kagedpa meopuu u ucmopuu zocydapcmesda u npasa;

ORCID: https://orcid.org/0000-0001-9468-0497,

e-mail: judge2101@gmail.com

KOHUIEIIIWU IOHUMAHUA CYIIHOCTU KATETOPHUH «3JIOYIIOTPEBJIEHHUE
ITIPABOM»

OnpesesieHbl OCHOBHbIE MOAXO[bl K MOHWMAaHHUIO TMOHSTHS «3J/I0YIIOTpPeOJeHHe PaBoOM» B
OTeYeCcTBEHHOM HayKe. OTMeY€eHO, YTO HEOAHO3HAYHOE BOCIIPHUSATHE pacCMaTpHUBaeMOro mpa-
BOBOTO SIBJIEHUS 06YCJIaBJHMBaeT MOTPEGHOCTb B YETKOM OIpeZie/IEeHUH ero IpaBoBO# MPHpPo-
Ibl ¥ CyLIHOCTH. [IpHBeJeHbl OCHOBHBIE XapaKTEPUCTHKH, 6Jarojaps KOTOPBLIM MOHSITHE
«3JI0yNIOoTpe6IeHEe TPAaBOM» OT/JIMYAETCS OT MOHSATHI «IIPOTHUBONPABHOE JEHCTBHE» U «IIpa-
BOMEpPHOE MOoBeJeHe». BoljesieHbl I0puguiecKas U CyObeKTHBHas NPEIIOChIIKH 3JI0yIO-
TpebJieHHus] IpaBoM. [lepednciieHbl 06CTOATENBCTBA, HAJIUYKE KOTOPBIX CIIOCOGCTBYET BO3-
MOXXHOCTH 3JIOYIIOTpeOJIEHHsI TPaBOM, BbIJIeJIEHbI €ro KJ4YeBble NMpusHakd. Ha ocHoBe
CHCTEMAaTU3al[MH Pa3/IMYHbIX HAyJYHBIX B3IVISZOB Ha MPO6JIEMY 3JI0YIOTPEOJEHUs TPaBOM
Bbl/IeJIeHbl OCHOBHBIE KOHIIENI[MH, HA OCHOBE KOTOPLIX PACCMAaTPUBAETCA €ro HpUAMYecKas
npUpoa.

Kaouesuwie caoea: npaso, 3sn0ynompebieHue npasom, Guaocopckoe noHUMaHue, KOHyenyus,
npaso3Havumoe nogedeHue, PUOUYECKAst 0MmeemcmeeHHOCMb.

188



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

VICTOR VICTOROVYCH LAZARIEV,
Candidate of Law, Associate Professor,

Kharkiv National University of Internal Affairs,
Department of Theory and History of State and Law;
ORCID: https://orcid.org/0000-0001-9468-0497,
e-mail: judge2101@gmail.com
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CATEGORY

The research is devoted to defining the essence of the abuse of rights and highlighting the main
concepts for understanding this category. It has been emphasized that in the legal literature the
issue of the abuse of rights is considered ambiguously, and the publication authors have differ-
ent opinions on this subject. There is a view that the very term “abuse of rights” is controver-
sial. Approaches to understanding the essence of the category of “abuse of rights” are divided
into two broad groups depending on the theory of right origin that is used to study this mani-
festation. Thus, supporters of the natural law theory consider the abuse of rights as a certain
ethical minimum of a subject's behaviour, which allows him or her to commit certain actions
for which he or she will not be held legally liable. Supporters of the positivist theory generally
deny the existence of the category of “abuse of rights” because there is no clear definition of
this concept at the regulatory level.

It has been identified the main signs of abuse of rights. Therefore, it has been noted that abuse
of rights balances on a fine line with an offense. It is enough to take a minor step, and in some
cases the reflection of the act committed by the subject can be found in the relevant article of
the Criminal Code, which turns legally neutral behaviour into an offense.

Exploring the issues of approaches put forward by researchers to understanding the essence of
the category “abuse of rights”, it is possible to distinguish the following concepts: abuse of
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ercising a right contrary to its purpose, goal, social function or interests of other subjects.
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KIBEPBE3IEKA MICbKOI IH®PACTPYKTYPU

CTaTTIO MPUCBAYEHO MPO6JIEMATHII 3aXHUCTy MiCbKOI KpUTHYHOI iHPpacTpyKTypH Bif KiGep-
3arpo3 y Cy4acHHMX HeNpocTHX yMoBax. JlocipkeHo AOCBif iHIIMX KpaiH y cdepi 3axUCTy KpH-
TUYHUX 06’eKTIiB iHPpacTpyKTypH. Po3rissHyTO 0CO6JIUBOCTI BUKOPHUCTAHHS METOJUK 3aXHC-
Ty iHdpacTpyKTypu B yMoBaxX BeJeHHs TibpujaHoi BiliHU. HazaHo pekoMeHpaLii 11070
niZiBUILeHHS PiBHSA 3aXUCTy MicbKoi iHQpacTpyKTypH Bij Kibep3arpos.

Kawwuosi caoea: kibepbesneka, kpumuyHa micbka iHppacmpykmypa, InmepHem peueil (IoT),

wmyyHutl iHmesekm, 6/10K4eliH.

Ozns008a cmammsi

BCTYILI. 3a mporrozamu OOH, go 2050 p. 60 %
HaceJleHHd IJIaHETU MpPOXKMBAaTUMe B MiCTax.
Mo/TMBOCTI A/ OTPUMAHHA €KOHOMIYHUX i co-
Ija/IbHUX BUTIJ MOXYTb OYTH BaXKJIMBUMH INpPU-
YyMHaMHU ypb6aHizanil Ta nepemilieHHs J0/el i3
BHYTPIllIHIX paloHiB y Besuki Micta (Dwevedi,
Krishna, Kumar, 2018). CyyacHe MicTo - Lie ck/a-
JIHa CUCTEMa, siKa IOTPe6YE EAMHOTO CUCTEMHOTO
nigxoay /10 3abe3neyeHHsI TPOMa/ICbKOi 6Ge3IeKH,
NPaBONOPSAKY Ta 6Ge3NneKH JOBKULISA B yMOBaXx
BUCOKOTO PiBHA PU3UKIB K TEXHOI€HHOIO, TaK i
npupogHoro xapaktepy (Degbelo et al,, 2016).

[IpoTnAia NpupoAHUM i TeXHOT€eHHHUM 4HWH-
HHUKaM, aKTaM He3aKOHHOTO BTPY4YaHHd 1 Tepak-
TaM — OjHe 3 HaWBaX/IUBILIMX 3aB/laHb KepiBHU-
IITBA KpaiHU CTOCOBHO 3a0e3MeYeHHs CoIlliaIbHOI
CTabiJIbHOCTI MiCbKOI CliJIbHOTH. B yMOBax pi3koi
aKTuBi3alil BUKOpHUCTaHHSA pi3HUX GOpPM BejieH-
H{l BillHU iCHY€ BUCOKA UMOBIpHICTh BUHUKHEHHS
HOBHX BHKJIMKIB Ta 3arpos, s SIKUX 00’€KTH
KPUTUYHOI iHPPACTPYKTYypU B MiCTax € LiJsAMU
JUIsl HaHeCeHHs yAapiB. Pusuku Ta 3arposu 6es-
neni AJs MiCT MOXKYTb 6yTH Oi/IbII KPpUTUUHHUMHU
yepe3 3arpo3y BUKOPUCTAHHS 36poi MacoBOro
3HUILEHHS.

© Kangkin C. B, Ouunienko 0. M.,
HocoB B. B., 2023

BapTo HaroJiocuTH Ha TOMy, 10 iHdoOpMa-
LiHi TexHoJIOTiI BiAirpaloTh BaXKJIUBY pOJIb Yy
3abe3neyeHHi XXKUTTEAISANBHOCTI Cy4acHOro MicTa.
ABTOMaTH30BaHi CUCTEMU yNpaBJ/iHHA BCe IIUP-
1le BUKOPUCTOBYIOTHCHA JJI PeryJil0OBaHHA Ipo-
L[eCiB XKUTTELISAJIBHOCTI MicTa. 3pOCTa€ KiJIbKICTb
OHJIaliH-CepBiciB, Ki BIPOBa/PKeHO B MICbKY iH-
dpactpykrypy. Lle cTajso mpuYHMHOI TOTrO, LIO
OCTaHHIM 4YacoM Bce 4acTillle K Ki6ep3JI0YHMHHI
yIPyNOBaHHs, TaK i XaKepHU-0JMHAKH OOUPAIOTH
iHpopMariifiHi eeMeHTH MicbKoi iHppacTpyKTy-
pH SIK 11l CBOIiX aTak, 1110 36i/bIIYyE PUIUKH [IJIsSI
KPUTUYHOI MicbKOI iHQPACTPyKTypu B LiJioMy
(Ramos et al.,, 2018). Benuki Ta ManeHbKi MicTa
Jenaji yacTillle CTUKAIOTbCSA 3 yce Gijbll cepiio-
3HUMH BHUKJHUKaMH y cobepi KibepOGe3drnekH, sKi
CYTTEBO BIIMBAIOTb Ha KUTTE3AATHICTb, KOHKY-
PEHTOCIIPOMOKHICTb, MCUXOJIOTIYHY CTiMKICTh i
6e3mneKy IXHix MellKaHIiB He3a/IeXHO Bif mionii
MicTa Ta Horo poartaiiyBaHHs (Albino, Berardi,
Dangelico, 2015).

Kibepataka € fies1ikaTHOIO po6JIEMOIO Y CBITi
iHTepHeT-6e3meky. Ypsaau Ta 6i3Hec-oprasizauii
B YCbOMY CBITi JOK/JIaJalOTh BeJUYE3HUX 3YCUJIb
JUIl 3aXUCTY CBOIX JaHUX. BOHM BUKOPHUCTOBYIOTh
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pi3Hi TUNM IHCTPYMEHTIB i METOAIB, 11106 MiJTPU-
MyBaTH 6i3Hec, BOAHOYAC 3JIOBMHUCHUKU HaMmara-
I0TbCS MOPYIIUTH 6Ge3neKy Ta HaACWJIATH LIKif-
JIUBe porpamMHe 3abe3MeyeHHs, Take K 60THETH,
BipyCcH, TPOSIHU TOLLO, OJIS AOCTYIYy A0 LIHHUX
Janux. lllogHA cuTyanis noriplyeTbcad 4Yepes
NOSIBY HOBUX THIIIB 3JIOBMHCHOI'O MPOrpPaMHOI0
3abe3neyeHHs, sKe aTakye Mepexi (Al-Mohan-
nadi etal, 2016).

3rigHo 3i 3BiTOoM MiHicTepcTBa BHYTPIIHBO]
6e3neku CUIA, kinbKicTh 3apeecTpoBaHUX Kibe-
PIHLM/IEHTIB IPOTU KPUTHUYHOI iIHPPACTPYKTYpHU
y Cnosiydyenux lllTaTax HEYXUJIBbHO 3pOCTa€ Mpo-
TArOM OCTAHHIX KiJIbKOX pokiB. ¥ 2020 p. 6ys0
3apeecTpoBaHo 295 iHIUJEHTIB, MOpiBHAHO 3i
146 y 2018 p. Takox 3rigHo 3i 3BiTOoM «Cyber-
security Ventures» 3arajibHi 36UTKH BiJ Kibe-
paTak [0 BCbOMY CBITy CATHYJU6 TPJH AOJ. Y
2021 p., 10 € 3HAYHUM 3POCTAHHAM NOPIBHAHO 3
nonepeaHiMu pokamu. [lpote 3 nosiBoro IHTepHe-
Ty peued (gasi — 10T) mpoI0BXKYETHCS PO3BUTOK
PO3YMHHUX MICT, a TaKOX MOCUJIIOETHCS HEOOXij-
HiCTh BUpillleHHs po6JieM 6e3neky. Hanpukiag,
y 6araTbox MicTax €BponM BIPOBAKYIOTb pi-
meHHA 10T, cipssMoBaHe Ha MOHITOPHHT piBHIB
3a6py/iHEHHS, 32 JOMOMOI010 KiJIbKOX NPHUCTPOIB
IoT i migknrouyeHux patyukiB (Toma et al,, 2019).
Yepes BesiM4e3HY KiJIbKICTh NiJKJYEHUX IPU-
CTpoiB y cepegoBuinax [oT, Takux AK po3yMmHi
MicTa, KOHTPOJIb JIOCTYNY B I1il cdepi Mae 3a6e3-
Ne4yBaTH BUCOKUM CTyNiHb MaclITaGOBaHOCTI 3
ypaxyBaHHAM BHUMor 6e3neku (Buschsieweke,
Gunes, 2017).

3 or/iAly Ha 36i/1bllIeHHs KiJIbKOCTI HiAK/II0-
YeHUX [0 Mepexi [HTepHeT mpHUCTPOIB i MOIIU-
pPeHHSI BUKOPHUCTAaHHS XMapHUX TEeXHOJIOTiH Ta
[HTepHeTy pedyell KibepaTakyd Ha MicbKy iHdpa-
CTPYKTYpPY MOXYTb CTaTH CEPHO3HOIO 3arpo3010
JUIs1 6e3MeKHU XUTeNiB MiCT Ta EKOHOMIYHOT0 Po-
3BUTKYy perioHiB (Ainane, Ouzzif, Bouragba,
2018). OTxe, BaXKJIMBO MiABULLYBATH CBiJOMICTb
npo Ki6ep6e3neKy Ta 3aCTOCOBYBaTH epeKTHUBHI
3aX0/IM 3aXHUCTYy, 100 3aM06GIrTH MOMXJIMBUM Ki-
6epaTakaM Ha MiCbKy iHppacTpyKTypy.

META I 3ABJAHHA AOC/JIAKEHHS. KiGe-
p6e3mneka MicbKol iIHQPaCTPYKTYPHU € KPUTUIHOIO
npo6JieMOI0 B CY4aCHOMY CBITi, OCKiJIbKU MicTa y
CBOEMY PO3BUTKY BCe Oijbllle MOKJaJalThCA Ha
nudpoBi TexHosoril. Micbka iHppacTpykTypa
BKJIFOYAE B ce6e pi3Hi cHCTeMH, TaKi K TPaHCIO-
PTHI Mepexi, BOJOMNPOBiAHI ¥ O4YMUCHI cOpyAH,
eHepreTH4YHi Mepexi Ta cucTeMHU 3B’s13Ky. KoxkHa
i3 IUX cUCTeM € Bpa3J/UBOIO /10 KibepaTak. Y pos-
BUHEHMX KpalHax CBiTy BKe HAaKOIIM4YEeHO NIeBHUHU
JOCBIJ 1[0Z0 TPOTHAIl TaKMM aTakaM. Mema 1€l
CTaTTi MOJIATAE B aHaJi3i, y3araJbHeHHI Ta CHUC-
TeMaTu3alii JocBigy mpoTuaii kibepaTakam Ha

KPUTUYHY MiCbKy iHpacTpyKTypy KpaiH CBiTY,
1110 € MPOBIIHUMH B Ljil rajysi.

sl [ocsrHeHHs [TOCTaBJ/IeHOI MeTH MOTPi6-
HO BUKOHATH TaKi 3a80aHHS:

-~ PO3IJISHYTU TUNM HAHIMOLIMPEHILINUX ¥
CBiTi KibepaTak Ha MiCbKY iHQpaCTPYKTypY;

- IpoaHasi3yBaTH M y3araJlbHUTH LOCBiJ 3a-
KOpJIOHHUX ¢axiBIiB 3 Kibep6e3neKu MIoJI0 Mpo-
TUAIT IIUM KiGepaTakaM B yMOBaX CbOT'0/I€HHS;

- CIUpalYXCh Ha JOCBiJ 3aKOpJOHHUX KO-
JieT, HaZlaTy peKoMeHaalil 1040 NpoTuii kibep-
3arposaM B YMOBax po36yZ0BH Cy4acHOI MiCbKOI
iHppacTpykTypH.

METOA0JIOTIA AOC/AIAMAEHHA. Y ranysi
Kibepbe3neku icHye 6e3J1id4 MeTo[0JI0Tii HayKo-
BUX JOCJIAKEHbD, IKi JOMOMaraoTh AOCAiAHAKAM
BUKOHYBaTH CBOl 3aBAaHHA. HaBesemo fekinbka
HaW6ibLI NOIMPEHUX i3 HUX.

MeToposioria aHasiizy 3arpo3 JornoMarae
ifeHTUIKyBaTH 3arposy, 10 MOXYTb BUHHUKHY-
TH B Mepexi abo Ha KOHKPETHOMY KOMIT'I0Tepi.
BoHa BUKOPUCTOBYETLCA [/ BUABJIEHHS [IOTEH-
IiHUX Bpa3JIMBOCTeH y cucTeMax Kibep6e3neku
Ta BU3HAYEHHH HACAi[KIB IXHbOI eKcIlTyaTaLil.

MeToposioris mo6yAoBU Mojesied 3arpos
JI0IIOMAarae CTBOPUTHU MaTeMaTH4Hi MogeJi 3a-
rpo3 Ta ix BIIUBY Ha CUCTeMy Kibepbe3neku. Bo-
Ha JI03BOJISIE IPOBECTHU aHaJ/li3 PU3UKIB i BU3Ha-
YUTHU CTPATETI 3aXUCTY BiJi NOTEHLiITHUX aTaK.

MeTozosi0ris  TecTyBaHHA Bpas/JUBOCTeN
BUKOPUCTOBYETLCA [JIs1 BUAABJIEHHS BpPa3J/IMBOC-
Tell y mnporpamMHoMy 3abe3leyeHHi Ta iHLIUX
CKJIAJIOBUX CHUCTeMU Kibepbesneku. BoHa mossi-
ra€ B TeCTyBaHHI CUCTEMHU Ha HAsABHICTb Bpas3Jiu-
BOCTEeH i BXKUTTI BiANOBIZHUX 3aX0JiB IOAO ix
YCYHEHHS.

MeTogfoJiorie aHasidy BUNAJKIB BUKOPHUC-
TaHHA BUKOPHUCTOBYETbCA [J aHaJi3y INOTeH-
[[iHHUX ClleHapiiB BUKOPUCTAHHSI CUCTEMM Kibe-
pbe3neky, 30kpemMa /i1 BUSIBJIEHHS MOMJIMBHUX
aTak i BUKpaZileHHA JAaHuX. BoHa n03BoJsisle BU-
SIBUTH CJIaOKi MiCIiI B CUCTEMI Ta BXXMTH BiJINOBi-
JHHUX 3aXO0ZiB 10710 IX YCYHEHHS.

MeTopoJiOrisl ynpaBJiHHA pU3UKaMU J0NOMa-
Ta€ OLHUTHU piBeHb PU3UKY i MPUUHATH pillleHHS
I[0/10 BiZITIOBiTHUX 3aX0/IiB i3 HOro 3HMXKEHHS.

BiagnoBigHO 70 MeTH i 3aBAaHb AOCAiIKEHHS
B poOOTi BUKOPHUCTAHO paljioHaJbHY CYKyIHICTb
JessKUX 3 HaBeJleHUX MeTOJ0JIOTiH, 3/4e6i/IbII0oro
3aCTOCOBYBAJIMCS aHaJ/Ii3 3arpo3 Ta aHaJjli3 BUIa-
JIKiB BUKOPHUCTaHHS.

PE3YJ/IbTATHU JOC/IAKEHHA TA
JAUCKYCIA. [lporpecuBHi gocsArHeHHs B iHQOP-
MallilHO-KOMYHIKallilHUX TEXHOJIOTisIX MPU3BEJU
Jl0 TOro, 1[0 Cy4acHa KpUTHUYHa iH$pacTpyKTypa
CTa€ JAejasi CKJIAJHILIO0, B3aEMOIIOB'SI3aHOI0 Ta
MOCTiHHO PO3BUBAETHCS. 30i/bLIEHHSI CKIaJHUX
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B3a€EMO3B’SI3KiB MiXK TaKMMU KPUTUYHO BaXKJIU-
BUMHU CUCTeMaMH CTBOPIOE HOBiI BpPasJ/IMBOCTI
6e3neKy, IKHMU MOXYTb CKOPHUCTATHUCS 3JI0BMU-
CHUKH JJ1s KoMnpoMmeTauil koHigeHIiiHuX Aa-
HHUX Ta iHIIMX CHUCTEM, HaBiTh TaKHX, 1[0 3HaXO-
I9Thcs Aaneko Bijg 3oHM BIIMBY (Ficco, Choras,
Kozik, 2017).

BaxxyinBO 3a3HAYMTH, 110 KibepaTaku Ha Mi-
CbKy IHOpPaCTpyKTypy, TaKy K TPaHCIIOPTHI CUC-
TeMHU, CUCTEMHU 3B’SI3KY, eJIeKTpOMepexi, CucTeMHU
BOZO- Ta Tra30NOoCTavyaHHS, O4YHMCHI CIOpyAHy,
BUKJ/IMKAIOTh JejaJji Oisbllle 3aHENOKOEHHS B
Cy4aCHOMY B3a€EMOTNOB’sI3aHOMY CBiTi. BigTak 3a-
Oe3nevyeHHs1 Kibepbe3neku Micbkoi iHdpacTpyk-
Typu - BaXIMBa Npo6JieMa, 0COGJUBO [Jis THUX
MICT, 10 IIBUAKO PO36YZOBYIOTbCSA i po3BUBa-
I0ThbCS. 3POCTAHHSA KIJIbKOCTI MiJKJIYEHUX [0
Mepexi [HTepHeT NpUCTpoOiB, AKI BUKOPUCTOBY-
I0TbCSL /11 KOHTPOJIIO POOOTH eJIeKTPOMepexi,
TPAaHCHOPTHUX CHUCTEM, ra30BUX Ta BOJOIPOBIiJ-
HUX MepexX TOILO, 36IJIbLIYE PU3UKU 3JI0MY CHUC-
TeM Ta KpaJiKKU abo CIOTBOPEHHS JaHUX. 3amo-
biranHsa ki6epaTakaM Ha MiCbKy iH)pacTpyKTypy
CTa€ HeOOXiIHOI YMOBOIO NOAA/IBILOTO PO3BUTKY
Micra. Kibepb6esneka 6ysia roJloBHOW MPOGJIEMOIO
JJIsl eHepreTUYHUX KOMIMaHiH, fKi BIpPOBaIXKYy-
I0Tb IHTeJIeKTyaJIbHi JIIYMJIBHUKU 1 TEXHOJIOTII
po3yMHHUX Mepexx. HeaBaxaroun Ha Jjo6pe BizoMmi
repeBaryv TEXHOJIOTII iHTeJleKTyaJIbHUX Mepex i
iHTeJIeKTya/JIbHUX JIIYUJIbHUKIB, IIOKHU L0 HE 30-
BCiM 3po3yMiJio, SIK i fKOW Mipoio KibepaTaku
MOXYTb IepelIKo/KaTh po6OTi iHTeseKTyalb-
HUX JIYWIBHUKIB 1 BifjaseHoMy 360py AaHUX
IOA0 CIOXHUBAHHA eJIEKTpOoeHeprii KJIiEHTOM
(Kumar, Gunnam, 2019).

baraTo MicbKux cucTeM 6y po3pobJieHi
JleCATUJIITTS TOMY, KOJIM BUMOTH J10 Kibep6e3ne-
KU OYJIM MEHUI >KOPCTKUMM i He 6yJ1M NpU3HaveHi
JUIA NiJK/I049eHHA fo iHTepHeTy. Lle o3Hayag, 1m0
f6araTo cucTeM MalOTb 3acTapisi NPOTOKOJIM Ta
nporpaMHe 3a6e3neyeHHs], fIKI MOXyTb OYyTH
JIETKO MiggaHi arakaM. 3 iHIIOro 60Ky, eHeproe-
$EKTUBHICTE MiKpOIpOIecopiB 3pocjia eKCroHe-
HLiaJIbHO 3a OCTaHHE JeCATUJITTH, BOJHOYAC
BapTiCTb HaWJelleBUIMX JOCTYIIHUX Ha PHUHKY
NIpOLIeCOPiB  CYTTEBO 3HMU3WJIAcA. bByso Kinbka
MPOPMBHUX IHHOBALil Y HOBUX JUCLUILIIHAX, Ha-
NpPUKJIAJ IITYYHUH iHTenekT (fasi - Al), loT, 6e3-
JIPOTOBI TEXHOJIOTIi II'ATOTO MOKOJIIHHSA Ta MOBHiC-
TIO aBTOHOMHI TPaHCIOPTHI 3aco6u (masi - AV).
[llo6 aBTOMaTU3yBaTH MPOLECH, WITYYHUN iHTe-
JIEKT 3aMiHIOE JIIOAChKI 3/1iOHOCTI TEXHOJIOTiAMH
(HanmpukIaZ, TPOMHUCIOBUMH POOGOTAMU) 3 Me-
TOM0 MiJIBULIeHHA NPOAYKTUBHOCTI Ta 3MeHIIEeH-
Hsl pu3uKiB s 6e3neku (Girdhar et al,, 2022). Lle
NpH3BEJIO 10 BUHUKHEHHS HOBUX cdep 3acTocy-
BaHHA BOYZOBAaHMX KOMII'IOTEPIB, 0COGJHMBO B

rajaysi aBToMaTHu3alil IPOMUCI0BOTO KOHTPOJIIO,
MeJJUYHOTO OOCJYyrOBYBaHHS Ta BeJleHHA J0Ma-
HIHBbOTO rocrnogapctsa. lli mpucrtpoi dacto 3’ea-
HYIOTBCS1 Mi>K CO6010 3a 0IOMOT010 6e3/JpOTOBUX
Mepex apxitektypu IHTepHeTry peueir (IoT -
Internet of Things), B akiil 6yAb-IKUN NPUCTpPiK
MOXe «CIUIKyBaTUCA» 3i BciMa iHwuMuU. Lle po-
6uThb loT nmepcrneKTUBHUM HAMpPsSIMOM JJis Cydac-
HUX MicT. OfHaK 1ji IPOLEeCH MOXYTb 3IiTKHYTUCS
3 GaraTbMa npo6JieMaMU [JJisi CBOIO YCHIiIIHOIO
BUKOpHUcTaHH4A (Ivanova, 2017).

B6ynoBaHi mpucTpoi 3a3BU4Yail BUKOPUCTO-
BYIOTb HeJlopore 06/1aZJHaHHS i 4acTO KUBJSATbHCS
Bifi 6arapei, 1[0 NPU3BOJUTH JI0 KOPCTKUX 06-
MeXeHb Ha NOTYXXHICTb CIOKUBaHHA Ta NOTYX-
HicThb 00po6KH. KpiM 1MX TexHiYHUX MpobGJieM,
ycnimHi IoT-nmpoToko/Jn TakoX MOBUHHI 3a6e3-
ne4yyBaTy 6e3neKy JaHUX, 0 B KOHTekcTi loT
CKJIQJAEThC 3 LisicHOCTi, KOoHOiAeHUiHHOCTI,
aKTyaJIbHOCTI JaHUX, aBTeHTUdikalil Ta KOHT-
posito goctyny. OcTaHHIA Ma€e 0co6JiMBe 3HAYeH-
HA B PO3YMHUX MICTaX, OCKIJIbKM HECaHKILiOHO-
BaHUU JOCTYN [0 KPUTHYHOI iHPpacTpyKTypu
MOXKe CIPUYMHHUTH BeJinde3Hi GiHaHCOBI BTpaTH
i cTaBUTB mif 3arpo3y 6e3neKy XKUTTEAISAIbHOCTI
MeIllKaHIIiB MiCcTa.

OpHi€elo 3 HallHe6e3MevHIKUX 3arpo3 Kibep-
6e3neli MicbKoi iHQPaCTPYKTypH € KibepaTaku
Ha CUCTeMM YINpaBJiHHA TpaHcnopToM. Hampu-
KJIaJ, Y pa3l 3JI0My CUCTeM YIIPaBJIIHHA CBITJIO-
dbopamMu Mox/MBe GJIOKYBAHHS JOPOKHBOTO py-
Xy B 6araTbox yaCTHHaX MiCTa, 110 NpU3Beje [0
Cepiio3HUX NMpo6JieM i3 TPAaHCIOPTHUM MTOTOKOM
Ta 6e3NeKol0 JOpPOKHbOro pyxy. Cucrema Jopo-
)KHBOTO PyXy JJI1 aBTOMOOiNIIB He 3MiHIOBaJa
CBOIX OIi3UYHUX, MPOMHUCJIOBUX 1 CoOliaJIbHUX
CTPYKTYp npoTsarom 6isbi Hixk 100 pokiB 3 Mo-
MeHTY ii nosiBK B cycnijibcTBi. BoHa 6yJia po3rop-
HyTa y BEJMKHX MacluiTabax i BiZjirpae BaKJIUBY
poJib y MOGisIbHOCTI. EJleMEHTH cHCTEMH - BOAIH,
aBTOMOGIIb i gopora - Gi3sMYHO KOHTAKTYHIOThb
OJlHe 3 OJJHUM, i CUCTEMOIO Kepye Jiklie JIIAUHA.
YnockoHa/leHHs1 eJIEKTPUYHUX Ta eJeKTPOHHUX
TexXHOJIOTill mpoTsAroM noHaj 30 pokiB MOKpa-
MO0 MPOAYKTUBHICTh aBTOMOGIIS, ajle He MOK-
paiusio po6oTy BoJis Ta floporu (Miyata, 2018).

CboroaHi TpaHcnopTHi 3aco6u Bce YacTilie
NiJK/I04al0ThCs 10 IHTepHeTy peveH, 110 [103BO-
Jisi€ IM Ha/laBaTH NMOCTIHHUE JocTyn J10 iHpopMariii
BO/JIifIM i macakupam mif yac pyxy. OfHaK OCKiJIbKU
KUJIBKICTh MiJK/II0YEHHUX TPAHCIOPTHUX 3acO6iB
IPOJIOBXKYE 3POCTATH, 3'sIBJSIOTbCA HOBI BUMOTH
(Taki sk Ge3nepepBHUM, Ge3NMeYHUMN, HAAIMHUY,
MaciTaboBaHUM 06MiH iHpopMallielo MiX TpaHC-
MOPTHHUMHU 3ac06aMH, JIIOJJbMH Ta NPUA0POKHBOIO
iHdpacTpyKTypowo) [0 aBTOMOOIIbHUX Mepex
(Contreras, Zeadally, Guerrero-Ibanez, 2018). fk
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3arajibHa TeH/JIeHIlis PO3BUTKY aBTOMOOi/IbHOI
MPOMMUCJIOBOCTI MiZIK/II0YEHI ¥ aBTOHOMHI TpaHC-
nopTHi 3aco6u (gasui — CAV) MokHa BUKOPUCTOBY-
BaTH [JJis NiABULIEHHS 6e3NeKU TPaHCIOPTYBaH-
Hfl, CIPUSHHS BU6GOPY MOGIJIBHOCTI, 3HWKEHHS
BUTpPAT KOPUCTYBayiB i CTBOpeHHS HOBHUX P06O-
yux Micnpb. OfHaK i3 MigBULEHHSIM piBHA MiJK-
JIIDUEHHA Ta aBTOMAaTu3alii 3JIOBMUCHHUKU MO-
KyTb JIETKO 3/iMCHIOBATH Pi3HI BUJM aTak, sKi
3arpoxytoThb 6esneni CAV (Sun, Yu, Zhang, 2021).
Takoxx oJiHi€l0 3 TEHJIeHLil PO3BUTKY aBTO-
PHUHKY € 301/IbLLIEHHS KiJIBKOCTI eJIeKTPOMOGiIiB. Y
2020 p. cneriasicTy 3 KiGep6e3neKy BUSBUIN He-
Jlosiku Gesneku B pomaTky «ChargePoint Home»
JUIsl 3apsAJIKK eJIeKTpoMoO6iaiB. llel Hemosik jo-
3BOJIUTH BififlaJIeHOMY 3JI0BMHUCHUKY BTOPIHYTH-
€4 B 3apAJHUM NIPUCTPIN | BTPYTUTUCA B 3apALKY
eJleKTpoMobiist yepe3 3'eqHanHsA Wi-Fi i3 3apsaa-
HUM NpUCTpoeM. Takox 6y BUABJIEH] HelOTiKU
Oesneku B 3apsigHUX npucTposx «EVlink» Bupo6-
HunTBa Schneider Electric (Acharya et al,, 2020).
HoBuM BUAOM MiCbKOrO TPaHCHOPTY CTalu
ABTOHOMHI JliTasnbHi anapatu (gani - AAV) - cuc-
TeMH JIiTaJIbHUX anapariB, eKilaX AKUX 3aMiHe-
HO aBTOHOMHHMMM KOMI'IOTEPHHUMHU CHUCTEMaMH
Ta pajioJiHi€lo, 0 YNpPaBASETbCA AUCTAHLIINHO
3 Ha3zeMHOI cTaHIiil. [leil Buj TpaHCNOPTY Helllo-
JlaBHO 6yB NMPUHUHATHH fIK 3aci6 mepecyBaHHS B
paMKax nioHepcbKoi iHiniaTuBy [ly6ast. OuikyeTbcs,
1110 He3a6apoM Iiell BU/J, TPAHCIOPTY 3alPOBaASATh
Gi/IbllIe PO3YMHHUX MiCT, OCKIJIbKM BBa)KAEThCS, 1[0
BiH MpPOJIEMOHCTPY€E MOTeHIiaa TpaHcopmaril
MICBKOT0 TPaHCNOPTY Ta Malb6yTHBOI MOGiIbBHOC-
Ti. OgHAaK 3aHEIIOKOEHHSI BUKJIWKAE Oe3leKa IHMX
CUCTEM Ta iHGPACTPYKTYPH PO3YMHOTO MiCTa, Bif
SIKOI BOHU 3a/1eXaTh Yy CBOIM AislJIbHOCTi. 3BUYaii-
HO, BIIpoBa/keHHs1 AAV y TpaHcHnopTHy iHdpa-
CTPYKTYpy MiCTa NOpYylIye 6araTo HOBUX NMUTaHb
Kibep6e3neky, sKi MoTpe6yITh AOCTi/PKEHHST Ta
Bignosigel (Dawam, Feng, Li, 2018).
3axucT Bij KibepaTak Ha CUCTeMHU yIpaBJliH-
HSI TPAHCIIOPTOM MOBUHEH BKJIIOYATH B cebe po-
3po6Ky KpunTorpadiyHUx MNPOTOKOJIB, 3aXUCT
Bif, Aili 3/I0BMHCHUKIB Ha MepeXHOMY piBHI U
iHIi 3ax0/K, AKi B KOMILJIEKCI JO3BOJIATH 3pO6H-
THU TPAHCIIOPTHUU PyX GiblI 6e3MeYHUM.
06’egHaHHa THUCcsaY npucTpoiB loT mig wac
CHIJIKYBaHHSA OJUWH 3 OJHUM 4yepe3 iHTepHeT AJf
CTBOPEHHS PO3yMHOI CUCTEMM NPU3BOAUTL [0
CTBOpPEHHS BeJIMYE3HOI KiJIbKOCTI JaHUX, AKi Ha-
3uBalThCA «Big Datax». [HTerpauia nocayr Intep-
HeTy peyell A/ OTPUMaHHA JAaHUX NPO MICTO B
pexuMi peasbHOIO yacy, a NoTiM edpeKTUBHA 06-
pobKa TaKOro BEJIMKOIro 06CAry JAaHUX, CIPSIMO-
BaHa Ha CTBOpPEHHA PO3YMHOIO MiCTa, € CKJIaJ-
HUM 3aBAaHHsAM (Rathore, Ahmad, Paul, 2016).
BoueBup 3i 30i/bIIeHHAM KiJIbKOCTI migKao4e-

HUX TPUCTPOIB, NOB'SI3aHUX 3 Mepexew I[HTep-
HeT, [TOCUJIIOETHCA | pU3HK aTak Ha HUX. CydacHi
MicTa CTaloTh BCe Gi/bIlL 3a/1eXKHUMMU BiJi TEXHOJIO-
rii1 i BignoBizHO 6i/bLI YYTJAUBHUMU 10 KibepaTak.
Hampuknan, micbka iHGpacTpyKTypa Moxke Bpa-
XOBYBaTH BO/I03a00pHI CUCTEMH, €JIEKTPOCTaHILi,
TPaHCIOPTHY iHPaACTPYKTYpy, JiKapHi To1o. Yci
i cucTeMHU MicTATb 06J/1aIHAHHS, SIKe MOXe CTa-
TH OG’€EKTOM aTakU 3 OOKy XaKepiB, L0 MoOxe
CTAaHOBUTHU CepHO3HY 3arpo3y 6esmeli rpomMaju
(Morales Lucas, de Mingo Lépez, Gémez Blas,
2018). OgHuM 3 HabinbLl HeGe3MeYHUX BU/JIB
KibepaTak € pO3MOBCIO/PKEHHSI HIKiJIMBUX TMPO-
rpaM, fIKi MOXyTb 3amudpyBaTy ¢algu Ha
KOMIT'l0Tepax Micbkoi iHppacTpykTypHu. Lie Mmoxxe
NpPU3BECTHU 10 BTpATH BaxJuBOl iHdopMauii Ta
HeraTUBHO MO3HAaYUTHUCA Ha QYHKLiOHYBaHHI
Micbkux cyx6 (Nagano, 2010).

KibepaTaku € 0JHUMH 3 TOJIOBHUX PU3UKIB, 3
AKMMU CTUKAIOTbCS OpraHUd MiCLeBOro caMOBpsi-
nyBaHHsA. Jlumie y 2019 p. 6ysi0 3apeecTpoBaHO
162 aTtaku nporpaM-BHMaradiB MPOTU JepKaB-
HUX i MicieBUX opraHiB Bjaau Cnosydyenux lllTa-
TiB AMepuku (Preis, Susskind, 2020). Hai6inbwm
ry4Ha aTaka crajacd 7 TpaBHA y M. basTtimop, fe
cnpaytoBaB kpunrosiokep «RobbinHood». ¥ Toit
)Ke JleHb MyHinunauaiter banTtiMopa nmoBifoMuB
@®BP i BUMKHYB 4aCTUHY CBOiX CUCTEM, BBAaXKalo-
4y, 10 TaKUM YMHOM 3MOXK€ 3YNMHUTH TOLIHU-
PEeHHsI WIKiJJIMBOr0 MPOrpaMHOro 3abe3neyeHHs,
[IKe Ha TOW 4ac ByKe BCTUIJIO 3apa3UTH roJI0COBY Ta
eJIeKTPOHHY IMOLITH, CUCTeMy OIUIaTU IuTpadis,
CUCTeMY OILIaTHU PaxyHKIB 3a BOAY, CUCTEMY Bifjeo-
CTIIOCTEPEXKEHHS, a TAKOX CUCTEMY OIUIAaTH MOAAT-
KiB 32 HEpYXOMICTb, yepes 1110 6isbiie 1500 yrog 3
HEepPyXOMICTIO 6yJI0 MPU3YITHHEHO. 3JIOBMUCHUKU
BUMAarajii BUKYN y po3Mipi TpboX OITKOIHIB 3a
KOXXHY 3 aTaKOBaHUX cucTeM abo 13 6iTKoOIHIB 3a
NOBEepHEHHA JOCTYNY 0 BCiX chucTeM Biapasy. Ha
3acilaHHi MiCbKOro OI0/)KETHOTO KOMITeTy 4u-
HOBHHUKM basTiMopa mnifgpaxyBa/iy, 10 Hamnazg
KOIITYBaB MicTy 18,2 MJIH [0

Bunagok y BaaTumopi He € NMOOJUHOKHUM.
RobbinHood mo BantiMopa aTakyBaB Ie ojiHe
aMepuKaHcbke MicTo - ['puHBuib y IliBHIYHIN
Kanidopnii. Micto Jleik-Citi, wratr ®aopuja,
JeKiJIbKa JHIB BiJHOBJIKOBAJIOCS MiCJs aTaKH iH-
moro wudpyBaibHuka «TripleThreat», skuit
Bpa3uB HMOro eJleKTPOHHY MOUITY Ta eJeKTPOHHI
miaTikHi cucteMu 10 yepBHsa 2019 p. [ ne auie
HeBeJINYKA YacTHMHA IHIU/EHTIB TaKOro POAy.

Ha ocTraHHbOMYy BcecBiTHBOMY eKOHOMIYHOMY
¢dopymi B /[laBoci o6roBoproBasiacs MOXKJ/IUBICTb
KibepaTaku Takoi MOTYXXHOCTI, 110 pPU3BeJe 10
rio6asbHOl KatacTpodu. Xouda 1ie HEBiJOMO, YU
BUIIPaBJAAIOTHCS IPOrHO3U NMPO KaTacTpodiuHy 3a
HacJiaKaMu KibepaTaky, 3a OCTaHHI KijibKa pOKiB
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BiJIOyJ1acsl HU3Ka TYYHUX 3J1aMiB i3 AOCTaTHIM iM-
MyJIbCOM, 1106 BBaXKaTH ix kaTacTpodiyHumu. Oa-
Ha 3 HalBigoMimux kibepaTak crajnacs y 2020 p.
ATaka Ha JylaHIor nocraBok «SolarWinds» npus-
Besia 7o Kommpomertarii 100 koMmnaHié Ta 9 de-
JlepayibHUX areHTCTB. Takox y HactynHoMy 2021 p.
araka mnporpamu-3gupHuKa «Colonial Pipeline»
3MycuJa oprasizauiro nepekputud 5500 MuIb
TPYOONPOBO/IB.

P03BUTOK po3yMHOro MicTa 3 HaJIeXKHUM BHU-
KOPUCTAHHSIM HOBITHIX TEXHOJIOTId 3HAYHO 3Me-
HIIy€e npobsieMy 6e3NeKH, BUTpAaTH eHeprii, eko-
HOMMUTD Yac i MOKpallye 6e3MneKy Jael y MicbKUX
pakioHax mij yac yp6anisanii. HacTynmHuM BUKJIN-
KOM JIJI Cy4acHOT0 MiCTa CTa€ 3pocTaryda CKJaj-
HicTb KiGep3arpos. CuTyallis, sika 3apa3 CKJaJacs,
noTpebye AeTalbHOr0 NPOTrHO3yBaHHsI IHIIM/IEHTIB.
s BupilieHHs ujel npo6JsieMy noTpibHe popmy-
BaHHS1 epEKTUBHUX CUCTEM Oe3MeKU KPUTUIHHUX
06’eKTIB i3 BHMKOPHCTAHHSM VIIPAaBJiHHA SKiCTIO
0e3nekHy, 10 Nepeabdavyae 3abe3neyeHHsT HOpMa-
TUBHOTI'O piBHS 6€3MeKU LLISXOM BUKOHAaHHSA §y-
HKI[il MJIAaHYBaHHS, KOHTPOJItO, iHpopMarliiiHoro
06CIyroByBaHHSA, pO3pPOOKH, BIPOBAKEHHS 3a-
XOJiB Ta MPUUHATTA pillleHb 100 AKOCTI iX BU-
xoHaHHA (Nafrees, Sujah, Mansoor, 2021).

[[106 MPOTUCTOSATH LM BUKJIMKAM, YPSAH Ta
0Cco0H, AKi MpUHAMalOTh pillleHHs], BIPOBA/[XKYIOTh
NPOEKTH PO3YMHHUX MICT, CIpSAMOBaHi Ha CTaJe
€KOHOMIYHe 3pOCTaHHA Ta IOKpalleHHA SKOCTI
KUTTA 5K AJ151 MeIlKaHLiB, Tak i fJs rocteil. o6
3MEHIIUTU PHU3UKU KibepbOesmneku [Jisi MiCbKOl
iHQpaCTPYKTYypH, BaXXJIMBO MaTU KOMIIJIEKCHUMN
iHTerpoBaHUH MiJxiJi, IKUK BPaxoBYE SIK TeXHi4-
Hi, Tak i HeTexHiyHi pimeHHs. lle Moxe 6yTu
BIPOBA/[KEHHS HAJ[iHHOI aBTeHTUdiKalil Ta Ko-
HTPOJIIO JOCTYIy, MOHITOPUHI MepeXHOro Tpa-
¢iky Ha HasABHICTP aHOMaJslil, BUKOPUCTAHHS
mudpyBaHHS Ta iHIIMX TeXHOJIOTIH Ge3nekH, a
TaKOX peryJisipHe OHOBJIEHHS NPOTPaMHOTO Ta
amapaTHOro 3abe3nedyeHHsl [Jisl YCYHEHHS Bimo-
MUX BpassuBocTel (Osman, 2019).

Po3sryisiHeMo 3a3HaveHi BUIlle 3aX0/i1 JOKJia-
AHiwe. Ilepir 3a Bce, MicTa NOBUHHI IPOBOLUTH
peryJsipHi orssau iHPacTpyKTypu AJis1 BUSB-
JIeHHSI MOXJIMBUX BpasauBocTen. KpiMm Toro, mic-
Ta NOBHHHI BUKOPHUCTOBYBATH Cy4YacCHi TeXHOJIO-
rii 3axycTy, SIKi 37jaTHI BUABJATU Ta OJIOKyBaTH
kibepaTaku. Takox MOTPiGHO 3a6e3Me4YUTH OHO-
BJIEHHSI IPOTPAMHOr0 3a6e3nevYeHHsI Ta BCTaHO-
BJIEHHSI HEOOXiJHMX IaT4iB, fAKi 3amo6iramTb
Bpas3J/IMBOCTI Mepexi nepej 3JI0BMUCHHUKaMHU. Lle
MOXKe 6yTH 3abe3NeyeHo peryJsspHUMHU ayAuTa-
MU 6e3leKH Mepexi Ta BYACHUM BiJIMOBiAHHUM
OHOBJIEHHSIM NPOrpaMHOro 3a6e3neyeHHs.

HaB4aHHSl MepcoHasly € HaJ3BUYAlHO Ba-
JIMBUM B aceKTi Kibep6e3neku. Bci npaniBHUKH,

SKi MalOTb JAOCTYII 10 MepeXxi Ta BaXKIUBOI iH)O-
pMariii, TOBHHHI 3HATH Ipo KibepOe3neKy Ta BMi-
TH pO3Mi3HaBaTH 3arpo3u i NOBeJIHKY, 110 MOXe
NpU3BeCTU A0 IXHbOI peauisauii. Ilepconan no-
BHHEH TAaKO0X 3HAaTU NpoLeAypy 3MiHU NapoJiiB i
POOUTH 1ie PETYJISPHO.

[lig, yac nmiaHyBaHHSA KiGep6Ge3neKku MicbKOi
iHppacTpyKTypu Heo6XilHO Mam’sATaTH NMpo pe-
3epBHi Komii gaHux. lle gomomoxke BiZHOBUTH
JOCTYII 10 BaXIMBHUX JJAHUX Y pasi iX BTpaTu abo
nolKo/pKkeHHsl. Pe3epBHi komii noBUHHI 36epira-
THCS B 6e3neYyHOMy Miclj, 1[0 3a6e3nedyye ixHIO
KOH}iIeHIIIHICTD i JOCTYNHICTD.

HacTtynHuM eTanoMm yJOCKOHaJIeHHs IpoLie-
Cy 3abe3ne4yeHHs IKOCTi 6e3MeKH Ma€e Oy TH CTPY-
KTYpHUW MigxXi [0 TNepeBeieHHs iHXXeHepHO-
TeXHIUHUX CUCTEM, CUJI 3abe3neyeHHsI 6e3neKy Ta
nepcoHany 06’eKTa, L0 3aXUIIAETHCS, 3 TOTOYHO-
ro CTaHy B OaxaHUH MalOyTHIM cTaH i3 BUIUM
piBHeM Oe3neku. BiH mnepepbayae NpoBefeHHS
CUCTEeMaTUYHOTO MOHITOPUHIY [/ BU3HAYE€HHS
3MiH AKOCTi 6e3meKH, 0 BILUIMBAIOTb Ha He6e3-
neyHi GaKTOpH Ta cTpaTerii 3MeHIlIeHHS PU3HUKIB
Jl0 TOro, sIK BOHU OyAyTb peasizoBaHi Ha mpak-
THUL, O A03BOJISE OLiHIOBATHU CTpaTerii ynpas-
JIIHHSl HENPSIMUMU PU3UKaMU 6e3IeKH.

YnpaBsiiHHS 3MiHAaMH SIKOCTi 6e3MeKU [10T10-
Mara€ yCyHyTH MpOTa/IMHU i epenbadae npose-
JleHHA CUCTeMaTUYHOr0 MOHITOPHMHTY 30BHilI-
HBOTO CepeJIoBUIA 00’€EKTA, aHaJIi3 3MiH 06’€EKTIB
i TepUTOPIH, 10 NPUIATAIOTH [0 HHOTO0, l03BOJISIE
3 BUCOKOIO JIOCTOBIpHICTIO BU3HAYUTH, L0 Ta 3a
AKHX YMOB MOXKe CTaTHCe, a NOCTINHO KOpUT0Ba-
HU{ TJIaH Ja€ MOXJHUBICTb chopMyBaTH ONTH-
MaJIbHUH CcleHapii Ail, Bpax0oByO4H Cnocobu Ta
3acobu npoTtujii 3arpo3aM. O6G0B’I3KOBOI0 YMO-
BOI0 IPOTHO3YBaHHA € HEeOOXiAHA aHaTiTUYHA
po60Ta, A/15 Kol MOTpiGHe YiTKe KOOpUHYBaH-
HA 3yCUJIb YCiX 3aiIHUX CTOPIH.

BukopucTaHHs JaHUX Y peaJlbHOMY 4aci MOK-
paiye onepauiiiHy epeKTUBHICTb, HiAK/II0OYEHHS,
npolec NPUUHATTA pillleHb i 3arajibHy NPOAYKTU-
BHICTb KOMITIOTEPHUX MepeX i KOMyHiKamiiHux
matdopm Ha ocHoBi 10T g1 360py AaHUX, Kepy-
BaHHS MPUCTPOSIMH Ta XMapHUX pinieHb (Protic
etal,, 2022).

[linTpuMka Ge3neyHoro Micra nepej6adae
CTBOpeHHs iHQpacTpyKTypu [Js 34iHCHEHHS
JiSIIBHOCTI Ta HaJlaHHSI TEXHOJIOTIH, sIKa BKJIIO-
yae B ce6e TpU OCHOBHI BUJIM Jis/IbHOCTI:

1) cnisibHe yCBiJOMJIEHHS CUTYaIlil, IPUHAHAT-
TS pilieHb i 3BOpoTHiH 3B’s130K. OCKiJIbKU Pi3nyHi
Ta KibepHEeTHYHi 3arpo3y BUHUKAIOTh y 6araTbox
cdepax, y ToMy unciai piHaHCOBaHUX JlepKaBoIo,
yepes 3JIOUMHIIB, CTUXIiMHI JiuxXa i mpocTo HeJx-
6as1icTh, TO CTBOpPEHHS NPOTOKOJIB cHiBmpani
MiXK Jep>KaBHUM |1 NPUBAaTHUM CEKTOpaMHU [Jif
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no6y1oBU 6e31eYHOro MicTa € NPiOPUTETOM JJIs
IJIAHYBAaHHA Ta NiA3BITHOCTI;

2) BUKOPUCTaHHS KOMIIJIEKCHOTO ONlepaTHB-
HOTO yNpaBJliHHA [AJs 3ano6iraHHs, NOM sIKIIEeH-
Hsl HaCJIiAKIB iHIUAEHTIB Ta BiJHOBJIIOBAHHS IIiC-
Jifl HUX;

3) BHpPOBaJKEHHS HOBUX TEXHOJIOTiH, sKi
Oy/lyTb CIPHUATH K Gi3WYHIH, Tak i KibepHeTHY-
Hil Ge3neni. [Ipuk/IajlaMu TakKuX TEXHOJIOTIH €
JlaTUYMKY, CKaHepH, 6ap’epy, ayAio- Ta Bigeocnoc-
TepexXeHHs, 6ioMeTpis, po3BiAKa I aHaJ1i3 JaHUX.

HaBezieHi K/I104OBI e/leMEHTH CUCTEMH NPO-
TU/AI] 3arpo3aM He € He3a/IeXXHUMHU OJUH BiJ 0JI-
HOTo i MOBUHHI OYTH 06’€IHAHI Pa3oM y NMEeBHUX
paMKax, 1106 NpeACTaBUTH CIIeliasli30BaHi Bapia-
HTH pearyBaHHs /151 KoxKHOI 3 6e3J1idi 3arpos. [lo-
TpiGbHe MilHe Ta HaJilHe JlepKaBHO-MpPUBATHE
NAapTHEPCTBO SIK JJI1 CTBOPEHHs, TaK 1 JJI 3aXuc-
Ty MicbKoi iHYpacTpyKTypH, 0CO6JMBO 3a Cydac-
HUX YMOB, KOJIM 3arpo3u 6e3meli He TiJIbKH 3poc-
TalOTh, aJIe i CTAlTh AeaJli 6iJiblll BUTOHYEHHUMHU.

[HIIMH MOMIUBUM MeTo[ 3abe3neyeHHs Ki-
6epbe3neKH MicbKoi iHQpPaCTpPyKTypu - Iie 3a-
CTOCyBaHHSI 6JioKuelH-TexHoJorii. TexHoJsoris
6JI0K4YelH 3abe3Meyye 6e3MeKy Ta MOKpalye Ko-
MyHIKallilo i TOPTiBJIO 32 paxXyHOK MiJIBUILEHHSA
npo3opocTi TpaHsaknii (Samuel et al, 2020).
BJyiok4yeliH MoXke 6YTH BUKOPUCTAHUH /1J1d 3a6e3-
nevyeHHs1 Ge3MeKU BeJMKOI KiJIbKOCTI MPHUCTpPOIB,
nigxiaodeHux go [oT, o ckiagaroTk MicbKy iH-
dpacTpykTypy. 3a JOIOMOrow 6/J0KYEHHY MOX-
Ha CTBOPUTHU Oe3leyHy Mepexy, sika GyJe 3axu-
IleHa BiJi XaKepCbKHUX aTakK 1 3JIOBMUCHOIO
BUKOPUCTAHHSI.

Byiok4eliH MoKe OYTH BUKOPUCTAHWH [Jist
3abe3neyeHHs Kibepbe3neky Ha JEKiJIbKOX PiB-
Hax. HaBegeMo JiekisibKa croco6iB, SKUMH 0JI0K-
yelH MOXe JOINOMOITHU y 3abe3neyeHHi Kibep-
6e3neku:

1) saxucT KoH}ifeHUiHOCTI Ta uinicHOCTI
indpopmanil. biok4yeiltH Moxke 6YyTH BHUKOpPHCTa-
HUM I/ 3aXUCTy KOHQizeHniiHoI iHdopMaii,
OCKIJIbKM JIaHi, IKi 36epiraroTbcs B 6GJIOKYEHHI,
3amudpoBaHi Ta HeIOCTYIHI /1 3MiH. Yepes Te,
110 KOKHA TpaH3aKllisl 36epiraeTbcsi B OKpeMHUX
6J/10Kax, BiH 3ab6e3neuye HajiiHe 30epeKeHHsT Ta
nepeBipky JaHux. OTxe, 6JOKYelH 3abe3nedye
6isbly 6Ge3neKy, HiXk CTaHZAPTHI LeHTpasli30Ba-
Hi cUcTeMU 36epiraHHs JaHUX;

2) aBTeHTUiKalliA KOpHUCTyBauiB. bBiok-
yellH MOXKe JOMOMOITHU y 3abe3leyeHHi aBTeH-
TudiKalii KOpUCTyBayiB, 1110 /03BOJISIE BCTaHOB-
JIIOBaTU 6e3neyHUil JocTyn Ao pecypciB. Tak,
Hallpuk/aj, y GiHaHCOBOMY CEeKTOpPi MOXKHa BU-
KOPUCTOBYBaTH GJIOKYEeHH /i1 aBTeHTHdikanil
TpaH3aKLil i nigTBepAKeHHA NPaBUJIbHOCTI IJ1a-
TEXIB;

3) saxwucT Bix Kibeparak. byiokuelH Moxe J10-
MOMOI'TH y 3abe3nevyeHHi 3aXUCTy BiJ| KibepaTak,
OCKI/IbKM JaHi, sIKi 36epiratloTbcs B 6JI0K4YEHHI, po-
3MOAVISIOTbCA MiXK 6araTbMa KoMmi'roTepamu. Lle
03HA4Yae, 10 AJIsI TOTO, 06 3JIaMaTH CUCTEMY,
3JIOBMUCHHUK NOBHHEH 3J1laMaTH KOXXe€H KOMII'I0-
Tep y Mepexi, 1110 IPaKTUYHO HEMOXJINBO. Takox
6JI0KYeH MOXke O6YTH BUKOPUCTAHUU [JIJIsl 3aXUC-
Ty Big, DDoS-arak, siki cnpssMoBaHi Ha 3a6pyj-
HeHHs1 Mepexi. BaokyeliH-n1aTdopmMa Moxe BU-
KOPHUCTOBYBAaTU PiSHOMaHITHI METOLU 3aXUCTY
Bix DDoS, Taki sik Proof-of-Work (PoW), Proof-of-
Stake (PoS) Ta Proof-of-Activity (PoA);

4) BizHOBJEHHA AaHUX. biokyeilH Moxe Oy-
TH BUKOPUCTAHUM J14 BiIHOBJIEHHS JAaHUX y pasi
ix BTpaTu abo nouikomxeHHs. Lle Moxe GyTH Ko-
PUCHO B THX BUIIQJIKAX, KOJU JaHi HEOOXiIHi A/
3abe3nevyeHHs 6e3nepebiiiHol po60TH CUCTEMU.

OTxe, 6JIOKYEHH MOXKe OYTU KOPUCHUM iH-
CTPYMEHTOM JJ1s1 3abe3neyeHHs] Kibepbe3neky,
OCKi/JIbKU BiH 3ab6e3neuyye HaZilHUN 3axUCT JAa-
HUX, U0 B HbOMY 306epiratoTbcs. biokueilH Ta-
KOX 3abe3rnedye aBTeHTHOIKaIilo Ta HaJilHY
inenTudikalito KopuCTyBayiB, L0 [103BOJISIE
VHUKHYTH BIAKpUTTA AocTtyny Ao iHdopmailrii
JJIsl 1axXpalB Ta IHUIMX 3J0BMUCHUKIB. Takum
YHUHOM, OJIOKYEeHH MOXKe 3a6e3NMeYyUTH 3aXHUCT
MepCOHa/IbHUX JAHUX MEILIKaHIiB MiCTa, Ki BU-
KOPUCTOBYIOTh MiCbKi cepBicM Ta mociayru. 3a
JIONIOMOT00 6JIOKYEHHY MO)XHAa CTBOPUTH 6e3-
MeYyHy i Npo30py CUCTEMY, B sIKill mepcoHaJbHI
JlaHi 6yyTh 3axullleHi BiJj HECAHKI[IOHOBAHOTO
JOCTYIy.

OpnHak, Ha KaJlb, 3aCTOCYBaHHSA 6JIOKYEHHY B
MicbKil iHpaCTPyKTypi 3a/JUIIAETHCA MOKH IO
HeJOCTaTHbO JOCJHi[PKEHUM HanpsiMoM. 3aJiu-
muJI0cs 6araTo 3aB/JjaHb i Mpo6JieM, AKi HOTPiOHO
BUPIIINUTY, 1106 BIPOBA/XKEHHSA BJIOKUYEHHY 6VJI0
ycnimnauM (Samuel et al., 2020).

Jns migBulleHHs iHdopMauiiiHOI 6e3neku
MicbKoi iH$pacTpyKTypu HeobXifHO NMPUAIIATH
yBary e KiJIbKOM aclleKTaM.

1. 3axucm ycix Hanpsamie

[HdpacTpykTypa 6yAb-KOi opraHisariii 6e3-
MevyHa Jivlle TOZi, KOJH 3axHllleHi BCi ii aKTUBH.
[ToTpi6HO 3aXUCTUTH BCi KpUTHYHI chepu Kop-
[NOPAaTUBHOTO PU3UKY: KiHLEBI TOYKH, XMapHi
poboui Miclg, cucteMu ijleHTUdiKaLil Ta CXOBU-
ma ganux. O6paHi pileHHs, MOBUHHI 3a6e31e4y-
BaTHM HAJATOYHE BHUSBJIEHHS W aBTOMAaTUYHUU
3axXUCT 1 BiIHOBJIEHHS], MOLIYK HeGe3NeyHUx 3a-
rpo3 i npiopuTeTHe CHOCTEpEKEHHSA 3a BpasJiu-
BUMHU MiclsiMU. Heo6XifiHO BcTaHOBUTH MilHy IT-
ririeHy 3a JONOMOroOl iHBeHTapHu3allil aKTUBIB i
NOCTIHHOr0 KOHTPOJIIO Bpas/MBOCTel. BaxkinBo
YCBIIOMJIIOBATH, IO HEMOXJIWBO 3axUCTUTHU
eJIeMEHTH CUCTEMH, PO SIKi BU He 3HaETe.
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2. BugveHHs c8020 cynpomuBHUKa

3a KOXHOM0 KibepaTakolo CTOIThb JIIOJWHA.
Ao BU 3HaEeTe 0COGIMBOCTI MOBEAIHKU CyNIpPO-
TUBHMUKIB, TO, OPiEHTYIOYMCh Ha rajy3b abo 0co-
6JIMBOCTI MiCLIeBOCTi, B AKil 3HaX0JUTbCA Balla
oprasisanis, MOXXHa HiZIrOTYBaTUCA A0 OpraHisa-
il epeKTUBHOTO 3aXUCTY Bij iHCTpyMeHTIB i Ta-
KTHK, IKIi BAKOPHCTOBYIOTb 3JI0BMUCHUKH.

3. HunvHicmys i nocmitiHa 20mosHicmb

[lIBUAKICTD YacTO BU3HAYa€ yclix abo HeB-
Jady. Oco6/JMBO 1ie CTOCYETbCS Kibepbesmekwu.
[IpuxoBaHi 3JIOMH MOXYTb CTaTHCA 3a JIli4eHi
XBUJIMHU 3 PyHHIBHUMH Hacjigkamu. KoMmanau
6e3neKd Oy/Jb-IKOr0 po3Mipy NMOBHHHI iHBecTy-
BaTH B LIBUAKICTb | MaHEBPEHICTh AJ1d 104eHHOI
po60TH Ta NPUUHATTS TAaKTUYHHUX pillleHb LJs-
XOM aBTOMaTHu3alil NpodiIaKTUYHUX, PO3LUIYKO-
BUX, CJIiJUMX il i mpoueciB pearyBaHHs 3 iHTer-
pOBaHOI0 pO3BiZKOW TMpo Kibep3arposy, ska
JI03BOJIUTh Ge3Mocepe/IHbO CIIOCTEPIraTH «IiHit0
$POHTY», KOJIM KOXKHA CEKYH/IA HA PAXYHKY.

4. CyuacHi cucmemu npomudii amakam

Maitke 80 % kibepaTak BUKOPHUCTOBYIOTH
aTakyd Ha OCHOBIi imeHTHikaniiiHOI iHpopmMarii
JUIsT KOMIIpoMeTallil 3aKOHHUX OOJIIKOBUX JJAaHUX
Ta pi3HI MeTOAU [/l YHUKHEHHS BUSIBJIEHHS.
CyyacHi cucreMu npoTufii kibepatakam 3abes-
NeYy0Th HaJITOYHICTh BUABJIEHHH 3arpo3s i 3amno-
GiraHHs aTakaM Ha OCHOBI ieHTHIKaLT JAHUX Y
peasibHOMy 4aci, NOEAHYIOUYU NOTYXKHICTb Iepe-
JOBOTr0 WITYYHOIO iHTEJIEKTY, I0BeiHKOBOI aHa-
JIITUKH Ta THYYKOT'0 MeXaHi3My MOJIiTUKH 6Ge3me-
KU JIJI1 BAKOHAHHS YMOBHOTO JOCTYIy Ha OCHOBI
OLiHKU PU3UKIB.

5. [puiinammas Hy/16080i dosipu

OCKIZIBKM 3JIOBMUCHUKHU XO4YYTb MOHETHU3Y-
BaTHU CBOK JisJIbHICTb, BOHM HaLJIOIOTBCA Ha
NOIIYK JAaHUX CBOIX KepPTB, AKi J03BOJIATb OTPH-
MaTH OIlJIaTy 3a PaXyHOK BUKYIy Ta 3JMPHULTBA,
i HaBiTH BUCTABUTHU JaHi Ha ayKIioH, 106 OTpH-
MaTH HaBUIIMK npubyTok. CyyacHa riobanbHa
€KOHOMiKa BHMMara€ JOCTYNy A0 AaHUX Oy[b-7e
Ta GyAb-KOJIM, TOMYy AyXXe BaXKJIUBO NPUHHATH
MoJieJib HYJIbOBOi JOBipH, TOOGTO JaHi NMOBWHHI
OYTH MaKCHUMaJIbHO 3axWIlleHHMH BiJ] HECAHKIIi-
OHOBAHOTO JOCTYILY, ajle IPU LibOMY 3aBXAH J0C-
TYIIHUMHU [JI1 BUKOPUCTAHHS aBTOPHU30BaHUM
KOPUCTYBa4yeM.

6. CmediceHHs 3a KPUMIHAAbHUM NIONIAASIM

3/7I0BMUCHUKU 36UpalOTbCs [JIs CHiBIpaLl,
BUKOPHUCTOBYIOYM MPUXOBAaHI IMOBIJOMJIEHHA Ha
pizHux maatdopMax i TeMHUX Be6dopymax. Ok-
piM MOHITOPHHTIY BJIACHOTO CEPEOBUILIA, CTYKOU
6e3neKy NOBHUHHI OyTHU NUJIBHUMHU Ta CTEXKUTHU 3a
JISVIBHICTIO KpUMiHaJbHOTO Nianiais. Bukopuc-
TaHHS IHCTPYMEHTIB MOHITOPUHTY LHUPPOBUX
PU3UKIB, TakuX fIK, HanpukJaj, Falcon X Recon,

JUIs1 BiICTEXKeHHSI MOXKJIMBHUX 3arpo3 J1Jisi 0Cobuc-
TUX JJAaHUX IPOMa/IsiH 260 JaHUX I0PUJUYHUX 0Ci6
Jl03BOJIIE OTPHUMAaTHU 3aBYacHi MoINepeKeHHdA
PO aKTHBHI 3arpo3y Ta BUKOPUCTATHU Lo iHO-
pMalito A5 3anobiraHHsl BUMaZjKaM BUTOKY Jia-
HUX | GpiHaHCOBUX abo penyTalilHUX BTpaT.
7. Cgo€uacHe ycyHeHHs NOMUOK | Hedo1iKi8
HalinmomupeHilmiuMu NpUYMHAMU XMapHUX
BTOPTHEHb 3a/IMIIAIOTBCH JIIOJCbKI MOMUJIKY,
HallpUKJIaJ YIYILIeHHd IiJ Yac cuiJibHOI afgMiHic-
TPaTUBHOI JislJIbHOCTI. BaXIMBO CTBOPUTU HOBY
iHdpacTpyKTypy 3 L1abjoHAaMU 3a 3aMOBYyBaH-
HSIM, SIKi CIIPOILYIOTh HaJalITyBaHHSA PiBHIB 6e3-
neku. lg cTparerisa rapaHTye, 1[0 HOBi 006J1iKOBI
3aMUCH CTBOPIOIOTHCS NepefdadyBaHUM YUMHOM 3
YCYHEHHSIM NOLUMPEHHUX JpKepeJ JII0[CbKUX TOMU-
JoK. TakoX MOTPiGHO O6GOB'SI3KOBO BCTAHOBUTH
HaJIaLITOBAaHI poJii Ta rpyny OGe3neKd Mepexi, sKi
He JI03BOJIAIOTb PO3pO6GHHKaM i omeparopaM 6y-
JyBaTu IxHi BsacHi npodini 6e3nexH, OCKiJIbKU
BOHH BHIIAZIKOBO MOXXYTb 3pOOUTH 1€ 3 MOMUJIKAMHU.
8. IneecmysaHHs 6 cyvacHI mexHo./102li 3axucmy
EkcniepTy 3 kibepbe3sneku nomituiy, 1o 62 %
KibepaTak BKJIIOYAIOTh Y cebe HeLIKiJauBe Mpo-
rpaMHe 3a6e3ne4YeHHs, O BiJICTEXYE AiA/NbHICTh
k/a1aBiaTypu. Kosn cynpoTUBHUMKM NIpOCYyBalOThb
CBOE NporpaMHe 3a6e3nedyeHHsl TaKMM YHHOM,
o6 06iiTH 3acTapini pilieHHs1 Ge3neKH, JUlle
aBTOHOMHOTO MAlIMHHOI'0O HaBYaHHA HeJOCTaT-
HbO, 11106 iX 3ynMHUTHU. [lo€JHaHHS TEXHOJIOTIH 3
eKCIIepTHUMU MUCIUBLSAMU 3a 3arpo3aMu € ab-
COJIDTHO OGOB’I3KOBHUM, 1006 MOGAYUTHU Ta 3y-
MUHUTU HaWCKIaAHIiI 3arpo3u. HallBunty sikicTb
3aXUCTy MOXYTb HaJaTH Julle HaHCy4yacHIli
pillleHHs, [Ki 3a JOIOMOTr0OKX eKCIIepPTHOTO A0CBi-
2y, pecypciB i NOKpUTTS npo6JieMHOI ranysi, 1o
6a3y€eTbCs Ha LITYYHOMY IHTeJIEKTI, rapaHTYIOTh
O1/IbIII BUCOKUH piBEHb 3aXUCTY.
9. CmsopeHHs KyA1bmypu Kibepbeaneku
HesBaxkarouu Ha Te, 1110 TEXHOJIOTIAA Ma€ BaX-
JIUBe 3HA4YeHHs [/ BUABJEHHS Ta NPUIUHEHHS
BTOpPrHeHb, KiHLIEBUH KOPUCTYBay 3aJMLIAETHCS
BUPILIAJILHOK JIAHKOK B JIAHIIOXKKY 3ano6iraHHs
nopyuieHHsAM. 106 miaBHUIIMTH 06i3HAHICTH KO-
pHUCTyBauiB, HEOOXiJHO 3aMpOBaJUTH IPOrpaMu
JlJIs1 60pOTHOU 3 MOCTIMHOO 3arpo3010 PillIKHTY Ta
MOB’si3aHi 3 HUM METOJAM COoLia/ibHOI iHXeHepil.
Jis KoMaH/[, c1y»61 6e3neKu HeobXijHa MOCTii-
Ha npakTuka. [loTpiGHO 3a0X04YyBaTH Cepe/lOBU-
1le, IKe peryJiipHO BUKOHY€E BIPAaBH 3a CTOJIOM, i
NIPOBOJUTHU TPEHIHTU /11 BUSBJIEHHS NIPOTa/IMH Ta
YCyHeHHS HeJI0JIKIB y Kibep6e3rnelli oprasizariii.
BUCHOBKHM. OT:xe, 3a6e3ne4eHHs Kibepbes-
neKd MicbKoi iHQpacTpyKTypH € HajA3BHYAWHO
CKJIAJJHUM 3aBJaHHSIM Ta NoTpebye 6araTorpaH-
HOTO KOMILJIEKCHOI'O MiJX0A4y, IKUM Mae 3abesme-
YUTHU HaJIeKHUU piBeHb eQeKTUBHOTO 3aXUCTY
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K OKpeMHX iHQpaCTPYKTypHUX O06’€KTIB, TaK i
Mepexi B L[iJIOMy Bifi MOXKJIMBHX aTak 3 60Ky 3J10-
BMUCHUKIB. KibepaTaku Ha Micbky iHdpacTpyk-
Typy MOXKyTb MaTH pi3Hi popmu i Hacaigku. Ha-
NPUKJIAJ, XaKepU MOXKYTb CIIPOOYyBaTH 3JlaMaTH
CUCTEMH KepPyBaHHSI TPAHCIOPTOM abo eHepre-
TUYHI Mepexi, 1106 CTBOPUTH XaoC abo 3HU3UTHU
ebeKTHUBHICTb POOOTH ITUX CUCTEM.

Y cBiTi Bce 6isblile KOMIaHIM, ycTaHOB i op-
raHisauii cTaloTh )kepTBaMHu KibepaTak. lle Moxe
6yTH NMOB’A3aHO 3 PO3LIMPEHHAM Mepexi IHTep-
HeTy pedeil i 36i/blIEHHAM KIJIBKOCTI MiJiK/II04Ye-
HUX J10 Hel npucTpoiB. LliHa KibepaTak Moxe OyTH
BUCOKOIO fIK I iX )KePTB, TaK i /Il CYyCIiJIbCTBA
B LiyloMy. KibepaTaku MOXXyTb IPU3BECTU 10 BU-
KpaZieHHs1 4yTJKMBoi iHdopMalii, 3HUIlleHHS Aa-
HUX a60 po3mKdpyBaHHS 3alIMPPOBAHUX TAHUX.
Kpim Toro, taki aTaku MOXyTb NPU3BECTH [0
BTPaTH po60YOro yacy Ta NPU3yNMHEHHA POOOTH
CHUCTeM, 10 MOXKe MaTH cepho3Hi Hacaigku ajs
MicbKoi iHppacTpyKTypH.

[1106 3ano6irTu kibepaTakaM, HEO6XiTHO BU-
KOPUCTOBYBATH Cy4YaCHi MeTOJU 3axXUCTY [JaHUX,
BPaxOBYIOYM 3aXUCT Mepex i KOMI'I0TepiB, a Ta-
KOXK BHUKOPUCTaHHS WUpyBaHHA Ta 3abesme-
YyeHHs1 6e3neKy B 3acTocyBaHHsAX. KpiMm Toro, He-

00xiJHO 3AiMiCHIOBATH peryJisipHe OHOBJIEHHS
nporpaM. HaByaHHA nepcoHasy, pery/spHi ay-
JUTH Ta CBOEYACHe BCTAHOBJIEHHS NATYiB € KJIO-
YOBUMHM MOMEHTaMM y 3abe3neyeHHi 6e3neku
Mepexi. PesepBHi Komil JaHUX TaKOX € BaXKJIM-
BUM eJIEMEHTOM 3aXUCTy Mepexi BifJj BTpaTu Ba-
XJIMBOI iHpopmalriii.

3abe3neyeHHs Kibep6e3neku Micbkoi iHdpa-
CTPYKTYpH € [JyKe BOX/JIWBHMM Ta aKTyaJbHUM
3aBJlaHHAM B Cy4acHOMY CBITi, ie MicTa CTalTb
Bce 6isibll iHopManiiiHo 3a1eKHUMH. MU po3r-
JITHYyJIM pi3Hi MeToAu 3abe3neyeHHs1 Kibepbes-
IIeKH, TaKi AK 3aCTOCYBaHHA IUTY4YHOIO iHTeJIeK-
Ty, IHTepHeTy peueil Ta 6Jiok4yeliHy. KoxkeH i3
LUX METOZIB Ma€E CBOI llepeBaru i HeJ0JIiKY, aJjie B
KOMILJIEKCI BOHU MOXKYTb OyTH YCIIIIIHO BUKOPU-
CTaHi JJ11 CTBOpeHHs Ge3neyHoi MicbKoi iHdpa-
CTPYKTYpPH.

[lizcyMoByI04H, 3a3Ha4MMO, 1110 aTaKX Ha Mi-
CbKy iHQpaCTpyKTypy 6yAyTh i JaJi noumuproBa-
THCS, BiNOBiZAHO MOTPiOHO OGYTH 3a3jaJierilib
FOTOBUMH /10 HUX. 3abe3nedeHHs iHpopMaLiiiHO1
6e3leKy MicTa BUMAara€ BeJUKUX KOIITIB, ajie
BUTpATH Ha BiJJHOBJIEHHA BTPadyeHUX JaHUX MO-
»KYTb HabaraTo nepeBUIIUTH BUTpPATH Ha iHop-
MalliiiHy 6e3MneKy.
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A modern city is a complex system that requires a unified systematic approach to ensuring public
safety, law and order and environmental safety in the face of high levels of both man-made and
natural risks. Due to the growing role of information technology in the functioning of a modern
city, the threat of cyberattacks on critical municipal infrastructure has increased. The cost of such
cyber-attacks can be very high, both for individual victims and for society as a whole. Cyberat-
tacks can lead to the theft of sensitive information, data destruction or the disclosure of personal
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data. In addition, such attacks can lead to loss of working time and suspension of systems,
which can have serious consequences for the city’s viability.

The experience of other countries in protecting critical municipal infrastructure from cyber
threats has been studied, analysed and summarised. The impact of the latest information tech-
nologies (such as the Internet of Things, artificial intelligence, blockchain) on the development
of municipal infrastructure, the use of these technologies to protect critical infrastructure from
cyberattacks, their advantages and disadvantages compared to classical security technologies
have been considered. Particular attention has been paid to the problems of safe automation of
modern city management processes such as automation of traffic control systems, environ-
mental monitoring systems, financial systems, power grids, water and gas supply systems,
communication systems, and control systems for wastewater treatment plants. The features of
cyber attacks and the use of methods for protecting critical infrastructure in the context of hy-
brid warfare have been examined. Recommendations for a comprehensive increase in the level
of protection of municipal critical infrastructure from cyber threats have been provided, taking
into account the latest global trends in cybersecurity.

Key words: cybersecurity, critical municipal infrastructure, Internet of Things (IoT), artificial in-
telligence, blockchain.
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BIIVIUB AELEHTPAJII3ALI HA IIBUAKICTD HAJAHHA
AJMIHICTPATUBHUX I10OCJIYT B YMOBAX BIMHH

3ocepe>)keHO yBary Ha PO3KPUTTI 3MiCTy HaZlaHHS a/IMiHICTPaTUBHUX MOCJAYT MiJ, BIJIMBOM
JeneHTpastisallii Ta AisiJIbHOCTI BiANOBIAHUX OpraHiB, CIPAMOBaHOI Ha 3a6e3MedyeHHs MpaB i
CBOOO/I JIIOJUHU Ta TPOMa/ITHUHA, iIHTepeciB PUAUIHUX 0Ci6 B yMOBaXxX BilHU, Ta BUSHAYEHHI
YMHHHUKIB, 10 BIIMBAIOTh Ha WIBUJKICTh ix HaZjaHHA. Ha mifcTaBi aHanisy HayKoBHX MO3ULIH
YYEeHUX JOCJTi/PKeHO TepMiHM «Ny6JiyHa MOCJAyra», «aAMiHICTpaTUBHO-IPABOBUM IHCTpY-
MEeHT», «aZ]MIHICTpaTUBHA NOC/Iyra». BU3Ha4eHO YUHHUKH, L0 BIJIMBAKTh HA LIBUJKICTb Ha-
JaHHA SKiCHUX 6a30BUX a[MiHICTPATHBHUX MOCIYT IIiJi BIVIMBOM JlelleHTpasti3anii B yMoBax

BilHU.

Katuosi caoea: admivicmpamusHo-npagosutl iHcmpymeHm, ny6aiYHi nocayau, admiHicmpa-
mueHi nocy2u, meopisi ny6aivHuUX nocaye, deyeHmpaaizayisi.

OpuzinanbHa cmamms

BCTYII. €BpoinTerpauiiiHi npouecy, 1o Bij-
OyBalOTbCsl B YKpaiHi, 3yMOBJIIOIOTh peastizaliio
iZlel cepBiCHOI Jlep:aBH, IKa Ma€ CTaTHU aJbTep-
HaTUBOIO 3 MIiHICTPAaTUBHIA CUCTeMi JAep>KaBHO-
ro ynpaJiiHHA. PedopMyBaHHs cdepu HaJaHHSA
aIMiHICTpaTUBHHUX MOCAYr B YKpaiHi MoTpebye
BIIPOBa/pPKEHHA Cy4YacHUX IMiJX0ZiB, CIpsAMOBa-
HUX Ha 3a6e3nevyeHHsi NMOTpe6 MNpPUBATHUX Ta
IOpUUYHUX 0Ci6, CyCIiJIbCTBA 3arajoM.

TeopeTHuHi acnekTy NpobJeMaTUKU afAMiHi-
CTPaTUBHHUX MOCAYT 3a3HaJU CyTTEBOTO PO3BUT-
Ky MPOTSATrOM OCTaHHIX POKiB: BiJi mepmux cnpoo
aHasi3y Ta BU3HAYeHHS CaMOT0 MOHATTS, 3aKpi-
MJIEHHS KOr0 B MiZ[py4YHUKaX 3 a/[MiHICTPaTUBHO-
ro npasa fo KoHuenuii po3BUTKy chCTeMU Ha-
JaHHA aJMIHICTpaTUBHMX NOCJYTr OpraHaMu
BUKOHaBYOl BJajd, 3aTBep/keHoi KabGiHeToMm
MinicTpiB Ykpainy, K OfHi€l 3 NpPIOPUTETHUX Y
JeprKaBHIM MOJIiTUL, peryJsspHOro NPUUHATTS
YPALOBUX pillleHb 3 03HAaYeHOT0 NUMTaHHA Ta yX-
BaJIEHHS Bi/INOBiIHMX 3aKOHIB.

Cama iges aaMiHiCTpaTUBHUX MOCAYT GyJa
3amno3vyeHa YKpaiHOW 3 [A0CBiay 3apyO6iKHHUX
KpaiH, a caMe 3 JJOKTPUHU «HOBOTrO My6JIiYHOIO
MeHePKMEeHTY» Ta OpieHTauil Aep»aBHOI BJaAu
Ha MOTpebu ¥ iHTepecu rpoMajisiHUHA SIK KJIEH-

© I'ycapos C. M., Mapuyk M. I,, 2023

Ta, 06C/IyrOByBaHHSA CycCHijbCcTBa 3arajaoM. Opie-
HTallis Ha 0co6y 3 60Ky opraHiB my6J1iyHOI BJIaIU
€ BaOXX/JIMBOIO CKJIAZ0BOIO Teopil my6J/iyHMX moc-
JIYT 1, BJIJaCHe, afiMiHICTpaTUBHUX NOCJYT, AKI pO3-
II9AI0ThCA K pi3HOBU/, My OJITYHUX.

Ines aaMiHicTpaTUBHUX (yNpaBJliHCbKHUX)
nocsyr ynepiie 6yJa 3adikcoBaHa B Konuemniril
agMinicTpaTuBHOi pedpopmu B Ykpaini. OcHOBHe
3aB/IaHHA 1li€l ifel - mepeby0Ba GIOPOKPATUYHOT
MalIMH{ Ha 6iJbLI THYYKYy Oprasisaliio, 110 BU-
KOPUCTOBYE BiAINOBIAHI MeTOAU Ta MiAXOAU [0
ob6ciyroByBaHHs KJieHTIB. [lepeopieHTalisa gep-
»)KaBOl0 Ha CepBIiCHY CIPSIMOBaHICTb QYHKLIiOHY-
BaHHS CTA€ OCHOBOIIOJIOXKHUM IIPUHIIMIIOM TpaH-
cbopmalii cucTeMHU NPOBAKEHHS CepBicHOI
JlisiIbHOCTI opraHaMu ny6JiiyHoi Bjaau (KapneH-
ko, CaBuyeHko, 2017; CaBueHko, 2020). Came ToMy
[0 CTpaTeriYHuX NpiopUTETIB PO3BUTKY CUCTEMU
Ha/JlaHHA aJMIHICTpaTUBHUX IOCJAYyr OpraHaMH
Jlep:KaBU B yMOBax JelleHTpasisalii HaleXuTb
3a0e3MeyeHHs 3JiHCHEeHHA SKICHMX, WIBUAKHUX i
JOCTYIIHUX AJAMIHICTpAaTUBHUX NOCAYT ILIJIAXOM
JOTPUMaHHA CTAHJAPTIB IX HaJaHH4, 110 Bifmo-
BiZjal0OTh OYiKyBaHHSAM JIIOAEH.

Ocob6JiMBe Miclie B cUCTeMi opradiB, siki Ha-
JalTb aAMIHICTpAaTUBHI NOCAYrY, BiABOAUTLCA
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LleHTpaM HaJlaHHA aJMiHICTpaTUBHHUX MOCIYT Ta
IX B3aeEMOJil 3 IHIIWMMU OpraHaMU [JeprKaBHOI
BJaJM 100 06MiHY BifinoBigHOO iHpopMalli€to.
B 03Ha4YeHOMY KOHTEKCTi He MeHILI aKTyaJIbHOI0
Ta 3HAYYILOI BUAAETHCS MpoGJieMa BIUIMBY Je-
LeHTpaJi3alilHuxX MNpoleciB Ha MBUAKICTh Ta
AKICTb HalaHHA a/{MiHICTPaTUBHUX NOCAYT B YK-
paiHi B yMoBax BiliHU.

META 1 3ABJAHHA AOCIIAXKEHHA.
Memorw cTaTTi € BU3Ha4YeHH BIJIMBY JlelleHTpa-
Jisanii Ha WBHUAKICTb HaJlaHHA aAMiHICTpaTHUB-
HUX NOCAYr B YKpaiHi B yMOBax BiHU H OTpHU-
MaHHS BiZJIIOBIIHOIO HAyKOBOrO pe3yJbTaTy. 3
ypaxyBaHHSAM MeTH JAOCJiJKeHHS BapTO BHU3Ha-
YUTU 3080aHHS, sKi OyAyTb BUPILIYBaTUCh Y
cTaTTi. 30KpeMa, cif, JOCAiIUTH i 3alIpONoOHyBa-
TH BJIaCHe BU3HA4Ye€HHA MOHATDH «aAMiHICTpaTUB-
HO-NPaBOBUH iHCTPYMEHT», «Iy0OJiuHi MOCAYTU»,
«aJIMiHICTpaTUBHI MOCIAYryU»; BU3HAYUTU BIJIUB
JelLleHTpaJslizalil Ha WBUAKICTb HaZlaHHSA a/MiHi-
CTpPaTUBHHUX NOCJIYT B YKpaiHi B yMOBax BiliHY;
OKPEeCJIUTH 3arajbHi [epCclieKTUBU PO3BUTKY CH-
CTeMM HaJlaHHA aJMiHICTPaTUBHUX MOCJIYT.

METOA0JIOTIA AOC/IIIMKEHHA. [na fo-
CATHEHHA I0CTaBJIeHOI MeTH B HAyKOBiM CTaTTi
OCHOBHI 3aBJlaHHA BUPILIyBa/JUCA 3a JOIOMOIOI0
BiimoBigHUX dinocodcbKux i cneniasbHUX MeTO-
JiB HayKOBOr0 Ni3HaHHA. Tak, 3acTocyBaHHA Jjia-
JIEKTUYHOT'0 METOAY JaJI0 MOXJIUBICTb BUSHAYUTHU
MOHATTH «aJMIiHICTPaTUBHO-IIPABOBI IHCTPYMEHTHU
B3aeMo/ii». 3a JgonoMorow QyHKIiOHaJIbHOTO
MeTO/ly 3'siCOBaHO Miclle IIeHTpiB HaJJaHHA a/IMi-
HICTpPaTUMBHUX NOCAYT y CACTeMi Cy6’eKTiB ix Ha-
JaHHs1. CrnenjasbHO-IOPUANYHUN MeTO/] I03BOJIUB
BU3HAUUTH OCHOBHI (QopMM B3aeMOJii LEeHTpPiB
HaJlaHHA aAMIHICTPaTUBHUX MOCAYTr 3 IHIIUMU
OpraHaMu Jep>aBHOi BjaZu. 3aCTOCYBaHHS JIOTi-
KO-CeMaHTHYHOr0 MeTOJy CTaJo MiAIPYHTAM
JJI1 pO3KPUTTA NpPaBOBOI IPUPOAU aAMiHicTpa-
TUBHO-NIPABOBUX IHCTPYMEHTIB B3aEMOJII LJeHT-
piB HaZaHHA AAMIHICTPAaTUBHUX IMOCIAYT 3 pis-
HUMHM OpraHaMu JepKaBHOI BJagu. BopHodac
NOpPiBHSAJIbHO-IPAaBOBUM MeTOJ i MeToJ y3a-
rajJlbHeHHS J03BOJIWJIM BU3HAYWTH IEBHI nepc-
MEeKTHUBHI HaNpsAMU BAOCKOHAJIEHHA JislJIbHOCTI
Cy6’eKTIB HaflaHHS aJIMiHICTPAaTUBHHUX MOCJAYT 3
ypaxyBaHHSIM JielleHTpaJi3aliiHuX NpoLeciB B
YkpaiHi B yMoOBax BIMHM IOAO0 IIBUAKOCTI Ta
SKOCTI iX HaJlaHHSI.

PE3YJIbTATHU AOCIIAKEHHA TA
AUCKYCIA. IlpaBoBe pery/iroBaHHA BiJJHOCUH
OpraHiB Jep»aBHOI BJIaJjU Ta MiCLEeBOro camo-
BpsiiyBaHHSA 3 Qi3UYHUMU Ta IOPUAUYHUMHU 0CO-
6aMHu CbOTOZHI € HarajJbHOK NPOGJIEMOI [Jis
YKpalHCBbKOTO cycmijibcTBa. CydacHi AeMoKpaTud-
Hi lepeTBOpPEHHs CYCIiJIbCTBA Ta JiepKaBu CIpU-
YUHWJIM 3MiHM TpaBOBUX 3acobiB i MeTojiB

BIJIMBY OpPTaHiB Jep>KaBHOI BJIaJd Ta MiCLLEBOTO
CaMOBpPSAAYBaHHA Ha CyCHJIbHI BiJTHOCHHH, 110
3yMOBJIEHO IIOSIBOI0 HOBHUX IHCTUTYTIB i KaTero-
piil B aAMiHICTpaTUBHOMY IpaBi, TOMy BUHUKAE
norpeba y BiJJIOBIJHOMY KOpWIYBaHHI MpPaBOT-
BOpYOi Ta NMPaBO3aCTOCOBHOI MPAKTHUKHU ILOJO iX
3aCTOCYBaHHS.

Tak, JOCHIIKYI0YU NOHATTS «aJAMiHiCTpaTHu-
BHO-IIPABOBUM iHCTPYMEHT», CJIiJi BiIMITUTH Bij-
CYTHICTb €JUWHOr0 MifXOAYy HAyKOBLIB [0 pO3y-
MiHHA 1boro TepMiHa. 3okpeMa, I Ilatepuso
(2015, c. 268), aHani3yrouu B MeKax CBOTO MOHO-
rpagiyHOro AocC/aiPKeHHs1 NOHATTS «aJMiHicTpa-
THUBHO-NPABOBUN IHCTPYMEHT», HAroJioulye Ha
«BiZICyTHOCTI HOPMAaTUBHOrO 3abe3ne4yeHHs IH-
TaHHSA iHCTPYMEHTIB JisiJIbHOCTI my6J1idyHOT aMi-
HicTpanii, 1Mo ITpuU3BOAUTDL K J0 MPO6JEM TIy-
MauyeHHs iX CYTHOCTi, HAQYKOBUX JAMUCKYCiH, TaK i
Jl0 YCKJIaJIHEHHS 3aXUCTY NpaB Ta iHTepeciB 0cib,
AKI NOpyLIeHi TaKMMU IHCTpyMeHTaMu». BogHo-
4Yac y4yeHa BiJICTOIOE MO3ULiI0 LI0J0 BiZIMOBU BiJ
3aCTOCYBaHHSl MOHATTA «dopMa YNpaBJiHHSA»,
3aMiHUBIIM HOT0 NMOHATTAM «IHCTPYMEHTH Jisl-
JIHOCTI My6J1ivHOI aJMiHicTpalii». [HCTpyMeHTH
JisiibHOCTI my6J1iyHOI afMiHicTpalii BoHa mpo-
MOHYE pO3IJIsAAAaTU $SK «CYKYIHICTb 3aco6iB
(mpuiioMiB), siki BUKOPHUCTOBYIOThCS Cy6 €KTaMU
ny6JiiyHoI agMiHicTpauil A/ ypery/iroBaHHs Cy-
CHiJIbHUX BiIHOCHH, 1110 BUHUKAIOTB y cdepi my6-
JliyHoro ynpasaiHHA» (IlaTepuino, 2015, c. 288).
Ha ayMKky BueHOi, Takui MiJxiA /03BOJIUTH He
JIMLIe afanTyBaTH HalliOHa/ibHe aJMIiHICTpaTHUB-
He NPaBo [0 EBPOINENCbKUX CTaHJAPTIB, OCKi/b-
KM 3MOXKe 3aCTOCOBYBATH KaTeropiaJbHHH ana-
paT, AKUHA BUKOPUCTOBYETHCA B EBPONEHCBKOMY
aJIMiHICTpaTUBHOMY TIpaBi, a ¥ JONOMOXe YHUK-
HYTH SIK HETOUHOCTEH, TaK i HEBiANOBIAHOCTI YHH-
HoMy 3akoHojaBcTBy ([latepwuiio, 2015, c. 376). 3
TakuM GOPMYJIIOBAHHSM CJIiJ| TOTOAUTHCE, aJie 3
ypaxyBaHHSAM TOrO, L0 AOCJAiJHULSA HaroJoulye
Ha HeoOXiJHOCTI 3MiHM BUKOPHUCTAHHS TaKHUX
KaTeropil, ik «popMa Jiep>kaBHOr0 yNpaB/IiHHS»,
«dopMa ynpaB/iHCbKOI JiiIbHOCTI», «popMa my-
6J11YHOTO aIMiHICTPYBaHHA».

3i cBoro 60Ky aBTOpM cTaTTi «Ily6/1iuHe aj-
MiHicTpyBaHHS K popma peasizanii my6JidHOI
BJIaZiU» cepej; OCHOBHUX $opM peasizauii my6.ri-
YHOI BJIaAH, W0 BiAIrpaoTh BaXK/IUBY POJIb y MiJ-
TpUMIi ePpEeKTUBHOCTI CUCTEMHU yIPaBJiHHS, Ha-
3MBAalOTh BHUJAHHS YIOBHOBRXEHUMH 0c06aMu
NeBHUX HakKasiB Ta po3nopaAKeHb; 3iHCHEHHS
KOHTPOJIBHO-HAIJIAL0BOI AiJILHOCTI; pO3IJAf
CKapr TOILIO, 30KpeMa HaJlaHHS a/IMiHICTPaTUBHUX
nocayr GpisMyHUM Ta WPUAUYHHUM ocobaM (Shat-
rava et al,, 2020). To6To BifOyBa€eTbCS NOEAHAHHSA
dopM i MeTofiB Ai/BHOCTI opraHiB my6JiYHOI
agMiHicTpanii AJigd [OCATHEHHSI IO3UTHUBHOIO
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pe3y/abTaTy iXHbOI AiAJBHOCTI 3 METOI0 AOTPU-
MaHH$ NpaB i cB060/, JIIOJUHU Ta FPOMaZsiHUHA B
JEepKaBHOMY VIIPaBJiHHI. Y LbOMy KOHTEKCTI
BQXXJIMBUM € | piBeHb 33/l0BOJICHOCT] nepeyciMm
JIAWHU Bifi, OTPUMaHHA NYyOGJIYHUX MOCJYT, 110
nigTBep/Kye eDEeKTHUBHICTh JisIJIBHOCTI OpraHiB
ny6JiiyHol aaMiHicTpanii.

Bo/iHoYac 3axi/iHi 3aCHOBHUKH Teopil my6Ji-
YHUX MOCAYT He HAaJAIThb BiANOBIJHUM KaTero-
piaM 4YiTKOIro IOPUAMYHOIO BU3HAYEHHH, BiZCyT-
HE | 3aKOHO/IAaBCTBO, 32 BUHAATKOM YperyJIl0BaHHSA
NUTaHb CIUIAaTH 3a nocayru. [licis o3HaiomsieH-
HsI 3 OCHOBHUMU HaNpsiIMaMu My6JIiYHUX TOCTYT Y
3apyb6i>KHUX KpaiHaX BapTO BUOKPEMHUTH TaKi 3
HUX: CTBOPEHHS HaW3py4yHIlIMX Ta HaWJOCTYIIHI-
IIMX YMOB JiJIs1 OTPUMaHHA NOCJAYT CIOXXKWBaYaMy;
HOUIYK ONTUMAaJIbHOTO Cy6’€KTa HaZlaHHSA MOCYT;
yNpoBapkeHHs iHQOpPMaliiHUX TeXHOJIOTIH A
Ha/laHHA TOC/IYT, 30KpeMa eJIeKTpOHi3alii okpe-
MUX MOCJIYT, CTBOPEHHS BiJIMOBiJHUX BEOIIOPTAIIB
(Hanmpuksaz, mopTasd www.servicecanada.gc.ca
(Kanapga), www.service-public.fr (®panuis)) (Liu-
raHos, 2017).

3a3Ha4yMMOo, 1110 33 Cy4aCHUX YMOB PO3BUTKY
JleMOKpaTHU4yHe CyCHiJIbCTBO CTa€ Oi/lbll BUMOT-
JIUBUM [0 JisIJIBHOCTI opraHiB my6JiiuHOi BJajH.
BojgHovyac HajjaHHA NMyOJIiYHUX NOCAYT € OCHOB-
HOI0 QYHKII€I0 collia/IbHOI AepKaBU. Y MyOJliyHIN
chepi kareropis «mociayra» Mae ifeosioriuHe
3HauyeHHsd. Tak, ynopsa/KyBaHHS CUCTEMU HaJaH-
Hsl My6JIiYHUX NOCAYT Ma€ CTAaTU NMPOBiJHUM Ha-
NpsIMOM HaGJIMKeHHS BJIaJd Ha 3aJl0BOJIEHHS
OCHOBHUX NOTpPe6 Pi3UYHUX Ta PUAUIHUX OCib.
Kareropisa «mocayru» akLleHTYeE Ha BUKOHaHHI
caMe 00OOB’A3KiB Jep)kaBu Iepe]; BiAnmoBigHUMU
ocobaMmy, 110 CIIpPsIMOBaHi Ha pUAUYHEe 0OpM-
JIEHHS1 YMOB, HEOOXiJTHUX [JJIs1 3a0e3MeuyeHHs1 HU-
MM HaJIeXKHOl peasti3alil CBOIX IpaB i 0XOpOHIO-
BaHUX 3aKOHOM iHTepeciB.

BaxJIuBUM eJleMeHTOM $IK Jilep>KaBHHUX, TaK |
MYHIUUNAJIbHUX NOCJAYT € aAMIHICTpaTUBHI NOC-
Jyru. BoHU po3risfanTbes K Ta YacTHHA Myo-
JIIYHUX MOCJYT, 110 HAZJAEThCSI OpraHaMu ny6.1iv-
HOI BJIaZY i MOB’sI3aHa 3 peasisalli€lo HUMU CBOIX
BJIaJHUX IOBHOBaXKe€Hb. 3a3HAYMMO, 1110 B yMOBax
JeneHTpasizanii BiIOYBA€TbCA MePepOo3Mo/Iia
NMOBHOBaKeHb i piHAaHCOBUX HAJXOKEHb BiJ Op-
raHiB Jep»aBHOI BJIQJU [0 OpraHiB MicCLeBOTo
CaMOBps/lyBaHHA. 3abe3nedyeHHs1 OopraHaM Mic-
LIeBOT0 CaMOBpsilyBaHHSI CaMOCTiiHO, 3a paxy-
HOK BJIACHUX JDKepeJl BUPILIYyBaTHU MUTAHHA Mic-
[IeBOr'0 3HAYEHHS € FOJIOBHOIO METOI0 pedopMu
MicCL[eBOro caMOBpAAyBaHHS.

BapTo akueHTyBaTH Ha TOMY, 1110 IparHeHHd
YKpalHCbKUX HAyKOBLIB 1 IOJIITUKIB YiTKO BU-
3HQUUTH KaTeropiaJbHUU amapaTr CIpUYWHHUIO
MOSIBY fIK MO3UTUBHHUX MOMEHTIB PO3BUTKY [JIOK-

TPUHHU a[MIiHICTPATUBHUX MOCJYT, TaK i JeAKHUX
pu3sukKiB. [IOHATTA aAMiHICTPaTUBHUX MOCIAYT
OZIHOYACHO 3 Opi€HTALi€0 Ha LiJiCHICTD MOCIy-
rd i ki1acudikalilHUMHU O3HAKaMHU He 3aBX/U
J[O3BOJISIE J@TH 4YiTKYy BIAINOBilb Ha NWTaHHSA,
MOB’sI3aHi 3 BiffHeCEHHSIM ab0 HEeBiJHECEHHAM [0
aAMIHICTpaTUBHUX MNOCIAYT JOBIJIOK, 3BITIB, Je-
KJIapalii i moBi/loMyieHb, TPOXaHb, MPONO3UILiH i
pekoMeHalin Tomo. HuHi nikom oueBUAHO, 1110
Teopif afMiHICTpaTUBHUX MOCJAYT IOBUHHA MaTU
i NeBHUU piBeHb THYYKOCTI [IJIs BpaxyBaHHS pa-
L[iOHAJIbHUX NOTPe6 NPaKTHUKU.

Hapasi Mu M0XeMO BeCTH MOBY PO TE€pPMiH
«aAMIHICTpaTUBHI MOCAYTU» He fK NPO HOBEJLY
aMIHICTPaTUBHOIO MPaBa, a K IPO TEOpik npa-
Ba, AKY IPONOHYEMO BHU3HAYUTHU fIK CHUCTEMY
3HaHb NpO NepeJyMOBHM BUHHUKHEHHS, CYTHICTB,
3MICT i 03HAaKW a[MiHICTPAaTUBHUX MOCJYT, Hal-
Oi/ibII 3arajibHi 3aKOHOMIpHOCTI IX HaJlaHHf, a
TaKOX MPO QPYHKILIOHYBaHHS Ta PO3BUTOK LIbOTO
ny6J1iYHO-IPAaBOBOrO SIBUIIA.

[IpoaHasisyBaBIIM OCHOBHI acCmeKTH L€l
npo6jeMaTUKH, MOXKEMO 3a3HA4YMTH, LU0 B TeEO-
peTUYHOMY acleKTi BifidyJsiacad CBOEpiHA eBo-
Jwonis. 30KpeMa, Ma€ Miclie nepexiz BiJj kateropii
«yTNpaBJiHCBbKI MOCAYTU» 10 KaTeropii «agMiHic-
TPaTUBHI MOCAYrU» Ta PO3MIMUPEHHS] KaTeropin-
HOrO amapaTry - «aJMiHICTpaTHUBHI MOCIYTU»,
«My6JIIYHI NOCAYTU», «Aep>KaBHI MOCAYTH», «KMY-
HillMNa/IbHi NOCJYyTU» TOLO, MOsSIBA Oi/IbII YiTKUX
kJ1acudiKaiiHUX O03HAK BJIaCHe aJIMiHiCTpaTUB-
HUX [TOCJIYT.

OcHoBoO10 Teopil aIMiHICTPaTUBHUX MOC/YT €
KOHIIEILisl CAYXKIHHSA Jiep>aBy (my6J1iyHOi BJa-
JI1) CYyCHiJIbCTBY W OKpeMil JIIOJWHI, TOMY «KaTe-
ropis “nocsayr” y cBoiii ocHOBi Ma€ Te came Ha-
BaHTaXXEHHS, W0 ¥ y NPUBATHOMY CEKTOpi, -
JiSIJIBHICTD 10/I0 33/I0BOJIEHHS IEBHUX MOTpPe6
0co6H, sIKa 3AiHCHIOETHCSA 3a 3BEpPHEHHSAM IIi€l
ocobu» (Tumonyk, 2012). Tak, 0 KpuTepiiB ede-
KTHBHOCTI JIi/IbHOCTi OpraHiB my6J1i4Hoi aaMiHic-
Tpanii BapTo BigHecTH: epeKTUBHICTb BHYTpill-
HbOI YIIPaBJIiHCHKOI AiJIbHOCTI opraHiB my6.J1iuHol
aJiMiHicTpaLii; CBOEYACHICTb HaJlaHHSI MyO6JIYHUX
MOCJIYT, MOKa3HUKW HaZlaHHS SIKICHUX MyO6JIYHUX
MOCJIYT, eKOHOMIUHY CKJIaJIOBY HaJaHHS MMy6JIid-
HUX nocayr Totio (Streltsov et al.,, 2021).

BoaHovac y HaykoBil JiiTepaTypi nif 3acoba-
MU Ta NMpUHOMaMH 3ilCHEHHSI YOTO-HEOYIb pO-
3yMilOTb TaKOX MeTOoA. Y LbOMYy KOHTEKCTI
10. Butsk Ta B.3y#i (1996, c. 72), B. Koanakos
(1999, c. 180), A. Komsiok (2002, c. 27) nponoHy-
I0Th IiJ; METOAaMU JiJIbHOCTI OpraHiB Jiep>KaBHOI
BJIaJI PO3YMITH CIIOCOOH, 3acO6H, MPUMOMH, AKI
BUKOPHUCTOBYIOTb /Il JOCATHEHHS MOCTaBJIEHOL
MeTH i CTaHOBJISITh 3MICT LIi€l AisgabHOCTI. OTXKe,
iHCTpyMeHTH [iIIBHOCTI OpraHiB my6sivHOl
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aaMiHicTpauii BKJI0YalTh ¥ cebe Ak GOpMHU, TaK i
MeTO/J U [islIbHOCTi opradiB ny6JiiyHol agMiHic-
Tpauii, cnpsiMoBaHi Ha 3abe3medyeHHsI NHpaB i
cBOGOJ, JIIOJUHU Ta IPOMaJsIHUHA i 3aKOHHHUX
iHTepeciB WOPUIUYHUX OCIO Y TPOMaZTHCHKOMY
CYCHIJIbCTBI.

Cnip 3a3HayYMTH, 1O YKpaiHCbKa JOKTpHUHA
aIMiHICTpaTUBHHUX MOCAYT SIK YacTHHA MyOJid-
HUX IOC/IYT € 10 CyTi BITYN3HAHUM Hai6aHHAM. Y
KpaiHaX, 3BiIKM [0 HAc NpUUILIA ifes MOC/IYT,
KaTeropiss Mocayr IoA0 MNyO6JiYHOrO CEKTOopy
BXXUBAETbCA [Jly’)Ke THYYKO Ta B HaWIMpILIOMY
3HayeHHi. PaKTUYHO HJeThCcsA MPO «IMy6JIiYHI TOo-
CIyTHU», «IOCIAYTHA aMiHicTpaLii», «IOCAYyry AJs
IpoOMa/isiH», «IOCAYTH AJs1 6i3Hecy» Tolo0. AKIle-
HTYETbCA Ha TOMY, 110 6yAb-iKi NpoAyKTH (pi-
HieHHs, il Tolo) ny6Jai4yHol BJAaJy y BiJHOCMHAX
i3 MpUBaTHUMHU 0COGAMHU € MOCJAYyraMy, MPU LbO-
My I0pU/IMYHA CKJIaJl0Ba [0 yBaru He 6epeThCs.

3a3Ha4YMMo, 1110 iIHCTUTYT aAMIiHICTpAaTUBHUX
HOCJ/IYT, 3MICT AKOr0 Nepejbadyae NepeouiHkKy xa-
paKTepy B3aEMOBiJHOCUH MiX Jlep>KaBolo Ta JIIo-
JuHOMW, 6ys0 3anpoBamkeHo Konneniiero agmi-
HicTpaTuBHOI pedopMu B YKpaiHil. A Bmepiue
NUTaHHA 11040 Npo6JieMaTUKU aJMiHiCTpaTUB-
HUX MOCJYT Ha JEeP:KaBHOMY DPiBHi OyJio 3rajlaHo
B KoH1eniiii po3BUTKY cMCTEMU HalaHHS aJMiHi-
CTPaTUBHHUX NOCJYr OpraHaMl BUKOHAaBYOl BJa-
au2. [lpu ubomy sumie 3 2008 p. posnovanacs
peasizanis iHiniaTUB B o03HadeHik cdepi, 10
3BOAMJINCA HacaMmuepe/, [0 3aBJaHb JiKBifyBa-
TH NiANPUEMCTBA, YCTAHOBH, OpraHisanii, Aki Ha-
JalOTh «Jiep>KaBHI Ta aIMiHICTPaTUBHI MOCJAYTU»,
a00 mo030aBHTH iX BiANOBIZHUX IOBHOBaXKEHb.
ByJio BU3HA4YeHO AedKi MexXi 1010 OIJIaTH afMi-
HICTpPaTHBHUX MOCJIYT; NOPALOK CIPSIMyBaHHA B
010/KET KOIITIB, OTPUMaHUX 3a a/IMiHiCTpaTUBHI
MOCJIyTH; BUMOTH LI0/I0 po3MillieHHs1 iHpopmariil
IpO aAMIHICTPAaTUBHI NOCJAYTry Ta JedKi iHi BU-
MOTH [J10 Cy6’€KTIB, 1110 HaZJal0Th TaKi HOCJAyTH3.

1 [Ipo 3axoau o0 BlpoBamxeHHs1 KoHnemnuii
ajMiHicTpaTHBHOI pedopMu B YkpaiHi : Yka3 Ilpe-
3ujieHTa YKpainu Big 22.07.1998 Ne 810/98 // baza
JaHux (B/]) «3akoHomaBcTBO YKpaiHu» / BepxoBHa
Pama (BP) Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/810/98 (naTa 3BepHeHHs: 05.02.2023).

2 [Ipo cxBasienHsa KoHnenuii po3BUTKY CUCTEMU
HaJlaHHA aJMiHICTpaTUBHUX MOCJIYr OpraHaMH BH-
KOHaByYoi BJaau : Po3nopsmkenns Kabinety Minic-
TpiB Ykpainu Big 15.02.2006 Ne 90-p // B/l «3ako-
HOAABCTBO YkpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/90-2006-p (maTa
3BepHeHHs: 05.02.2023).

3 TIpo 3axoAu 100 yNOPSAAKYBAaHHS aJMIiHICT-
patuBHuUX nocayr : [loctranoBa Kab6inety MiHicTpiB
Ykpainu Big 17.07.2009 Ne 737 // B/l «3akoHOaB-

3riJHO 3 YUHHUM 3aKOHOJABCTBOM «Cy6’€K-
TaMU HaJlaHHA aMiHiCTpaTHUBHOI NOCJAYTUA € Op-
raH BHMKOHABYOl BJIAJH, IHIIMK JAep:KaBHUU Op-
raH, opras Bjasu ABTOHOMHoOI Pecniy6s1iku Kpum,
opraH MiCL[eBOrO CaMOBpSIAYBaHHS, iX MOCaA0Bi
0Cco0H, Iep>KaBHUH peecTpaTop, Cy0 KT JiepKaB-
HOI peecTpanii, YIOBHOBaXKeHi BiANOBIJHO [0
3aKOHY Ha/IaBaTH aJ]MiHICTPaTUBHI MOCAYyTU»4.

Cooroani B YkpaiHi ¢pyHkuioHye 6inbiie 800
LeHTPiB HaJAaHHA aAMIHICTpaTUBHUX NOCIAYT
(mausi - LHAII). ITocTynoBo ixHA KiJbKiCTb 3poc-
Ta€, OCKIJIbKK I'POMA/IAHU B YCiX HACeJIeHUX IyH-
KTax i rpoMa/iax MIOBUHHI OTPUMYyBAaTH WUBUKI Ta
AKiCHI agMiHicTpaTUBHI nocayru. Ha nbomy ac-
nekTi 6yJio 30cepe;KeHO yBary Iij, yac NmpoBe-
neHHs KoHdepeHnii «Ha6amkawud MOCTyTH»
[Iporpamu «U-LEAD 3 €Bpomnoto» 3a y4acTi npo-
BiJIHUX EBPONENCBKUX eKCIePTIB.

Bapto 3ayBaxkutH, mo ctBopeHHa LIHAII
CTaJI0 CKJIa/I0BOIO MPOBeJIEHHS1 OfHi€l 3 Hailyc-
ninHimux pedpopm 1070 AeleHTpasi3anii B Kpa-
iHi, cIpHUs/I0 PO3BUTKY Ta 36iJIbIIIEHHIO OTEHITi-
any perioHiB. Ilpo ycmimHicte miei pedpopmu
CBiTYMTH BUCOKA JI0Bipa /10 Hel 3 6OKY HaceJIeHHS
(3riziHoO i3 cOIio/IOriYHMMU ONMUTYBAaHHSIMU TaKa
JloBipa CTaHOBUTB 6/113bK0 80 %).

CyrTteBa nonomora y BigkpuTTi HoBUX LIHAII
Oy/1a HaZjaHa He Juile EBpomneiicbkuM Cowo30M, a
i [laniero, EctoHiero, HimeuunHoto, [losbiieto Ta
[lIBerniero. OxHA 3 HAWGIIBIIUX MpOrpaM MiKHa-
poZiHOI TexXHIYHOI JOMTOMOTH AJ151 YKpaiHU 3 miAT-
PUMKU JeneHTpasisanii Ta NOKpauieHHA AKOCTI
Ha/[laHHA aJMIHICTpaTUBHUX NOCIAYT AJs Hace-
snenHda «U-LEAD 3 €sponorwo» 03B0JIMIA BiAKpU-
Tu IJHAII eBpomneiicbkoro craHzapry, 106 rpo-
MaZifHA MaJId MOXJIMBICTb OTpUMATH SKICHI Ta
MIBUAKI aZIMiHICTPaTUBHI OCAYTHS.

Cdepa agMiHicTpaTUBHUX MOCIYT i B yMOBax
CbOTOJIeHHS 3/IMIIAETbCA OJHIEI 3 NpiopuTeT-
HUX y AiIbHOCTI Ypsany. Afxe npobJsieMH, fKi
TypOYIOTb CHOXXUBauiB MOC/IYT, TAKOX € NpobJie-
MaMHM i AJ JiepKaBY, OCKUJIbKU BIUIMBAlOTh Ha
peaJtizaiiito nmpaB rpoMaisiH, iHBeCTULIIHHUN KJli-
MaT, piBeHb Kopynuii Towo. Jnd nporo Ypagom

cTtBo Ykpainu» / BP Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/737-2009-n (gata 3Bep-
HeHHs: 05.02.2023). BrpaTu/ia YMHHICTB.

4 [Ipo apgmiHicTpaTUBHI nocayry : 3akoH YKpa-
iam Big 06.09.2012 Ne 5203-VI // B/l «3akoHo/aB-
cTtBo Ykpainu» / BP Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/5203-17 (maTa 3BepHEHHS:
05.02.2023).

5 Kinbkicte IHAII B YkpaiHi 3pocTe Maibxke
BABiui, - [Jlenuc Ulmuranp // JleneHTtpasisanis :
cait. 18.02.2020. URL: https://decentralization.
gov.ua/news/12167 (nara 3sepHenss: 05.02.2023).
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KpaiHu OyJi0 3aTBep/PKEHO NepeJsiik aJMiHicTpa-
THUBHUX NOCJYT, AKi HaZlal0TbCA OpraHaMy BUKO-
HaByoi Biagu 4yepes LIHAIIY, Ta 3acTocyBaHHS
BignoBigHOi MeToauku, po3pobseHoi lleHTpom
MOJIITUKO-TPABOBUX pedOopM CIIJIbHO 3 MapTHepa-
MU. fAKICTb afMiHICTpaTUBHUX NOCJYT, SKi HaJa€
JlepKaBa, CTasla OLIHIOBAaTHCh i 3a pe3yJsbTaTaMu
COLIIOJIOTIYHUX JOC/i/PKeHb, 30KpeMa, 3/[iiCHEHUX
y Mexax npoekTy «llosinmeHHs 9KOCTi aAgMiHic-
TPaTUBHUX IOCJYT LIJISXOM NOCUJIEHHS BIJIMBY
IPOMA/ITHCBKOI0 CyCIiJIbCTBA HA MOJITHKY y Lil
cdepi». Ak HacnioK, AepkaBi 6y/10 Haj@aHO Mpo-
MO3ULII0 NOAUIMTH aJMiHICTpAaTUBHI MOCJAYTU Ha
JleKiJibka OKpeMHX, L0 J03BOJIWJIO CHPSIMYBaTU
BJaJly Ha pe3yJIbTaTUBHICTb i HaZaHHA LiJIiCHOI
NOCJAYTM 3 ypaxyBaHHAM KJ/IOYOBHUX JlepKaBHUX
pillleHb 1040 HalaHHA a/MiHICTPAaTUBHUX IIOCJIYT.
BilicbkkoBa arpecia pociicekoi ¢egepanii
NPOTH YKpaiHU | 3anpoBa/[PKeHHS BOEHHOI'O CTa-
Hy He BIUIMHYJIM Ha 3alUTH IPOMaJisH 10 chepu
aMIiHICTpaTUBHUX NOCJIYT. PeecTpalisa akTiB Lu-
BUIbBHOTO CTaHy, OTPUMaHHA NaclOPTHUX [JOKY-
MEHTIB, 00JIiK Ta 3aXUCT BHYTPIIIHbO mepeMiliie-
HUx oci6 (mani - BIIO), KibKiCTb SIKMX CYTTEBO
3pociia, nepeMileHHs 6i3Hecy B 6GiJiblll 6e3nevHi
perioHy, okymnauis NeBHUX TEPUTOPIH — 1ie Bce Ti
npo6JieMy, 3 SIKUMH CTHKHYyJacs JepiKaBa ¥y
3B’I3Ky 3 N0YaTKOM BiMHU. B yMOBax BO€HHOro
CTaHy 3p0cJa aKTYaJIbHICTh COL{jaJIbHOI NiATpU-
MKHU U iHIIKMX KaTeropiil rpoMa/isiH, siki OMUHUJIU-
€Sl ¥ CKPYTHHUX >KUTTEBUX ob6cTaBUHaxX. Ha 1e y
CBOEMY Jl0CTi/pKeHHI 3BepTae yBary H. ®isincbka
(2022, c. 71), sika HaroJIOLIYE, L0 «CEPeJ, KaTero-
pili rpomMajsH, fKi € BpasJMBUMHM, HaHOiIbLIOI
yBaru CycCliJIbCTBA Ta Jep:aBU NOTPeOYIOTh 0CO-
6U 3 OOMEXEHUMM MOXKJIMBOCTSIMH, fIKi Ti€0 4u
IHIIOK0 MipOI0 3aJIeXHi BiJj CTOPOHHBOI JONOMOTHU
i € Hal OB yPAa3JIMBUMHU B CUTYallii BIHHM».
Cepen, HasiBHUX Npo6JeM HaJaHHA ajMiHic-
TPAaTUBHUX MOC/AYT y Neplui AHI Ta THXHI BiHHU
BA)KJIMBO BUOKPEMHUTH TaKi: BCTAaHOBJIEHHS 0CO-
61 mpu BTpaTi BCiX JJOKYMEHTIB i OJJHOYaCHOMY
3aKpUTTi AeMorpadidyHoro peectpy, NpUNUHEHHS
po6oTH mipo3ainiB JepkaBHoI MirpauiiHoi ciy-
»KOU; 3yNUHEHHS BCiX MOCJIYT, 110 BUUHSAIOTHCS 32
JIOTIOMOT0K0  JlepXKaBHUX peeCTpiB (peecTpauis
6i3Hecy, HEpyXOMOCTi, TPAHCIIOPTHUX 3ac06iB TO-
1110); MPUNUHEHHS HAJ@aHHS OJIHi€l 3 HalMacoBi-
KX TPyNn MNOCAYr — peecTpauii/AexkaapyBaHHSA

1 Jlessiki mUTaHHA HaJaHHA aAMiHICTPAaTUBHHUX
NOCJIYT Yyepe3 LIEHTPU HaJlaHHS a/MiHiCTpPaTUBHUX
nocayr : PosnopsmpkenHs Kabinety MiHicTpiB Yk-
painu Big 16.05.2014 Ne 523-p // B/l «3akoHozAaB-
ctBo Ykpainu» / BP Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/523-2014-p (maTta 3Bep-
HeHHs: 05.02.2023).

MicLd NPOoXKKMBaHHS, 10 MaJIo BIJIUB | HA MOXJIU-
BicTb HaZlaHHS iHIIMX MOCAYT ab0 YCKJIAJHUJIO iX
HaJlaHHA (K HaCJiZoK, GibLIicTh mocyT, sKi Ha-
AaBanucs LIHAI, 6yiu TMM4YacoBO HeAOCTYIHI).
BopaHouac ciig HaragaTt, o ITocraHoBoro Kaoi-
HeTy MinictpiB Ykpainu N2 165 Ha nepioJ; BoeH-
HOTO CTaHy TaKOX OYyJIM 3yNUHEHi i cTpoku Ha-
JaHHSA aAMIHICTPAaTUBHUX MOCAYT Cy6'€KTAMHM iX
HaJlaHHA, a TaKOXX CTPOKM BHJAAui J03BIJIBHUMHU
opraHaMH JJOKyMeHTIB /|03BiJIbHOTO XapaKTepy?.

YTim, YKpalHCBbKa Jiep:kaBa JOCUTb yCHIIIHO
BIIOpaJacs 3 BUKJIMKaMU y chepi agmiHicTpaTH-
BHUX IOCJIYT, IKi MaJIM MicClie Ha [04YaTKy IOBHO-
MacuITabHOro BTOPTHEHHS pocCiiicbKoi dpeepariil
24 motoro 2022 p. 3actocyHok «/lisi», nepe6oi B
pOo6OTI SIKOro crocTepiraaucs B NeBHUI MOMEHT,
CYTTEBO BPATYBAaB CUTYalil0, OCKIJIbKH J03BOJIMB
IWIBUJKO BUpILIyBaTU MpoO6JEMYy BUILIAT JeprKa-
BHOI Aonomoru («ellizTpuMmka») ans MiJbiOHIB
YKpalHCBbKUX IPOMa/isiH, a TaK0X KOPUCTYBaTUCH
IHIIMMHU KOPUCHUMHU cepBicamu. CborogHi y «/lii»
MO>KHa [10J,aTH 3asBKy PO MOLIKOKeHe MiJ, Jac
BiliHM MaliHo, nojaTu e€/leknapaiiito s GizHecy,
oTpuMaTH J0BijKy BI1O Touyo3.

AHaniz chepu HagaHHS aJMiHiCTpaTUBHHUX
NOCJyr B yMOBaX BiMHHU Jjla€ MOMJIUBICTb BHOK-
peMUTH Ti pilleHHs YpsAy, AKi CYTTEBO BIUIMHY-
JIM Ha WIBUJKICTb HaJaHHA aJMiHICTpaTHUBHHUX
MOCAYyTr B yMOBax JAeleHTpaJsizanil. Cepen HUX:
MpPOJIOBKEHHS Ail «MpPOTEepMiHOBAaHUX» MaCHop-
TiB Ta NOCBifYeHb BOJid; NepeHeceHHdA Micugd
BUILJIAT IEHCiH i coliabHOI JOMOMOrY He3aJex-
HO BiJ, 3apeecTpoBaHOr0 MiClf NPOXXUBAHHS;
aBTOMaTHU4YHE IPOJOBXEeHHA COLliaJIbHUX BUILJIAT;
TesepoOHHE MiATBEP/PKEHHS CTATyCy 6e3po6iT-
HOTro; «€/IOKyMeHT»; LLJII06 MPOTATroM 106U 6e3
JIOTLJIAT 3 BUKOPUCTAHHSIM Bi/Ie03B’sI3KY i CBifKiB
Towo. Taki fii 3 60Ky JepaBu JO3BOJIUJIU T'OBO-
pUTH Npo piBeHb 3aJ0BOJIEHOCTI IpoMaZiiH Bij
OTpPUMaHHS NyOJIYHUX MOCJAYT, L0 MiZTBEPIKYE
edeKTUBHICTb Ais/IbHOCTI opraHiB my6.JiiyHoOi aj-
MiHicTpanii. BogiHOYac MaEMO HaroJIOCHUTH, 110 fK-
iCTb HaZJaHHS OKPEMUX BU/IB aJIMiHiICTPaTUBHUX

2 [Ipo 3ynuHEeHHs1 CTPOKIiB HalaHHS aJMiHicT-
PaTHUBHUX MOCAYT Ta BUJA4i JOKYMEHTIB JI03BiJIb-
Horo xapakTtepy : [loctanoBa Kab6iHeTy MiHicTpiB
Ykpainu Big 28.02.2022 Ne 165 // B/l «3akoHo/jaB-
ctBo Ykpainu» / BP Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/165-2022-n (zata 3Bep-
HeHHs1: 05.02.2023).

3 Ha noprani «/lis» Temnep MOXHa OTpPUMAaTH
BUTAT MPO Micle npoxuBaHHsa // Media Sapiens :
cat. 06.06.2022. URL: https://ms.detector.
media/trendi/post/29621/2022-06-06-na-portali-
diya-teper-mozhna-otrymaty-vytyag-pro-mistse-
prozhyvannya/ (gata 3BepHenHs: 05.02.2023).
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NIOCJIyT BUMara€ BOCKOHaJ/IeHHA 3 ypaXyBaHHAM
sIK 6e3[1eKOBUX BUKJIMKIB, TaK i TUX BEpCTB Hace-
JIeHH#], IKi IOTPe6yI0Th TaKoi JOIOMOTIH.

AHasi3yo4n NUTAHHA W00 WIBUJAKOCTI Ha-
JaHHSA aAMIHICTpAaTUBHUX MOCYT MiJ Yac BiliHU B
YMOBax JelleHTpaJsliszalil, BAXKJIMBO BPaXOBYBaTH
Te, O AJI JIETITUMHUX OpraHiB BJaJH, 30KpeMa
OpraHiB MicLeBOro CcaMOBpsAAYyBaHHS, NMOBUHHA
6yTH MOXJIMBICTh Ha/laBaTU KPUTHUYHO BAKJIUBI
nocJayru 6a30BOro piBHf, HaBiThb SKIIO iX BEpH-
¢ikanis Ta BHeceHHs [0 DeECTpiB BifbOyBaTH-
MeThbCA Mi3Hille; 3aJIMIIaTH MOXJIUBICTh Nanepo-
BOI'0 00JIiKy, 30KpeMa 3 MOXKJIUBUM BiJIXUJIEHHAM
Bifi nmeBHOI dopMu (Hampukaaj, y pasi BTpaTu
YKypHaJly BHaCIiOK noxexi). [l MelKaHIIiB i3
perioHiB aKTUBHUX GOMOBHUX [Iii MOBUHHA iCHY-
BaTH MOXJIMBICTb BCTAaHOBJIEHHSI OCOOM JOCTYII-
HUMM 3ac06aMM, BUJAdi JJOKyMeHTa PO 0COo0Yy
(mpyHaiiMHI THMMYacoBOro), peecTpauii Micus
MPOXKHUBaHHS (SIK peecTpallis B eJIeKTPOHHINH ¢o-
pMi), OCKIJIBKY 3TiTHO 3 HassBHUM IOPSJKOM IOT-
pibHa B3aeMo/Iis 3 iHIIMMU peecTpaMu. BogHouac
B&KJIMBUM 3aJIMIIAETbCA JOKyMeHTa/bHe MiJTBe-
pPZPKeHHS Miclfl MPOXKMBaHHS 0coGM B MACMOPT-
HOMY JOKYMEHTI, 30KpeMa 3 MipKyBaHb 0e3neKu
(BpaxoByrouM nepeBipKH Ha 6JIOKIOCTAX, BCTAHO-
BJIeHI KOMEHJAHTCbKi O6GMeXkeHHs, 60poTbOy 3
JUBEpCAaHTaMH TOIO). lle MUTAaHHS € BaXKJIMBUM
TaKOX Y AifJIbHOCTI OpraHiB MicLieBoro camoBpsi-
JyBaHHA JJ/11 BUKOHaHHSA BiJNOBiJHUX [1OBHOBa-
>KEHb 1110/10 3a6e3Ne4eHHs KUTTEAISITIbHOCTI, MO-
»nBocTi BUkopuctanHa [JHAII, TeputopianbHux
niapo3ziniB i BigAaseHUx po6oyUx Miclib JJIst Ha-
JlaHHS MOCIYT iHIIUMU cy6’eKTaMy, 30KkpeMa [len-
ciiitHum poHZ0M YKpaiHy, TOIIIO.

Bzarasi Ha mWIAXy [0 3arajJbHOro IMiJBHU-
LIeHHA SKOCTI HaJlaHHA aJMIHICTPaTUBHHUX IOC-
JIYT 0COGJIMBOI aKTyaJIbHOCTI HaGyBa€ MUTAHHSA
nepejiadyi MOBHOBaXKeHb y cdepi HAZlaHHSA aAMiHi-
CTpPaTHMBHUX IOCJAYT Ha piBeHb OpraHiB MiclieBo-
ro caMOBpAJyBaHHs, 30KpeMa depe3 iHCTpyMeH-
THU JesieryBaHHs. He3Bakaroun Ha HeoOXiJHICTb
y3TO/KEHHS LIbOTO HanpsiMy 3 pepopMoto Micle-
BOTO CaMOBpAJAyBaHHA Ta aJAMIHICTPaTUBHO-Te-
PUTOpPia/ILHOTO YCTPOIO, YaCTUHY NOBHOBaXK€Hb
MO>KHa BXKe CbOr'O/IHi lepeiaTyh MicLieBOMY CaMo-
BpsiiyBaHHI0 (MpUHAWMHI MicTaM o06J1acHOTO
3Ha4yeHHs). 30KpeMa, Lie CTOCYEThCS 6a30BUX afl-
MiHICTpaTUBHUX NOCAYT. Taka JeneHTpasisanisa y
JIOBFOCTPOKOBIH NepcrneKTHUBi Ma€e 6YTU OHUM i3
HalBaXKJIUBIIINX HANIPSMIB Jlep>KaBHOI NOJITUKHU.
Amxe «caMe JlelieHTpasi3allisi J03BOJISIE CYTTEBO
NOKPAILUTH AKICTb IOCJAYT 4epe3 MiABUILEHHSA
BIJIUBY I'POMaJIM Ha Cy6’€KTIB HaZlaHHS LJUX 1OC-
ayr» (Tumoyk, 2015, c. 18).

Tak, 3a3HauuMo, 110 y JIbBOBI Bifi6yBCA nep-
muil BeceykpaiHcbkuil popyM aiMiHiCTpaTUBHUX

nocayr «Touyka JloTuky», mifi 4ac MpoBe/ieHHS
SIKOTO MpeACTaBHUKU Pi3HUX MiHicTepcTB, Gi3He-
cy Ta npauiBHuku 1[HAII 3 ycix o6sactelt Ykpai-
HU OOMIiHSJIMCSA [IOCBiJIOM, HampalioBaJd HOBI
iflel o040 HaZlaHHA IBUAKHUX Ta AKICHUX MOCJIYT
HaceJIEHHI0, BpaxOBYIOUM BOEHHUM CTaH Ta HOBI
BUKJIWKHU. Ha ¢popymi Gysio HarosomeHo, o mif
yac BillHU NMpiOpUTETOM € HaJJaHHSI eJIEKTPOHHUX
nocayr, nudpoBisaliis, 36iJblIeHHs OHJIAWH-KO-
MyHiKalliid, peasisalis ifel o0 aBTOMAaTUYHUX
HOCIYT, IKi HaJlaloThCsl 6e3 3a/lyuyeHHsl JIIOJUHU.
BoaHovac 6yJi0 akLleHTOBaHO Ha 06CJIyroByBaHHI
pi3HHX KaTeropid oci6, 30kpemMa po3KpUTO IJIaHU
110/10 TOOY/I0BU OAHOI0 3 HAUGIIBIIKUX B YKpaiHi
LeHTPIiB /11 BeTepaHiB — TaK 3BaHOTO BeTepaH-
cokoro [JHAII y JIbBoBi. BapTo 3a3HauuTH, 110 1K
HayKOBLSAMH, TaK | IPaKTUYHUMU NpalliBHUKAMU
3HayHa yBara HNpUJIJNIAETbCA BUPILIEHHIO TaKUX
NIMTaHb, 1K «HaJAHHA MOCAYT y nepioj, HeBU3Ha-
YEHOCTi» 3 ypaXyBaHHSIM BUKJUKIB Ta MOXJINBO-
CTell rpomaji, BIUIMBY MEPEXUTOro JOCBiAy Ha
dbopMyBaHHA chepu agMiHICTPAaTUBHUX MNOC/YT;
«TpaHchopMallisi Ta ajanTtayisg aAMiHiCTpaTHUB-
HUX [IOCJIYT» 3 ypaxXyBaHHAM Cy4YaCcHUX MiAXO0AIB y
Ha/laHHi aZIMiHiCTpaTUBHUX MOCAyT L.

[Ipu HajaHHI aAMIHICTPAaTUBHUX MOCJAYT Ba-
JKJIMBO TaKOX BPaxXOBYBaTH MOTpPe6U Tiel yacTu-
HU CyCIiJIbCTBA, L0 He € KOPUCTyBaueM 3acToCy-
HKY «/lisi» (Ba>K/IMBOIO 3a/TMILAETHCS MOKJIUBICTD
3asBKHU Ha BiAnoBigHy nocayry yepes [{HAII; mo-
TPiGHO YiTKO JJOHOCUTH CIOXHUBayaM iHpopMa-
[[il0 I110/I0 JOCTYHNHOCTI KOHKPETHOI MOC/IyTH).
o6 eseKTPOHHHUMU MOCAYraMU MOIJIM KOpHC-
TyBaTHUCA 0 BCill KpaiHi, po3po6/sS€ThCca Halio-
HaJIbHUH IJIaH PO3BUTKY LIMPOKOCMYTOBOTO J10-
CTyny 70 iHTEepHETY, OCOGJHMBO B CiJIbCbKil
MmicueBocTi, 4151 HoJl01aHHS LUPPOBOro PO3PUBY,
CTBOpPEHHSI HOBUX p060YMX Miclb i 3MeHLIeHHs
Mirpauii ciibCbKMX MEIIKaHIiB /10 MiCTZ.

BBaxkaeMo, 1110 B yMOBax BillHM BapTO BU3Ha-
YUTU KPUTHUYHO BAOXK/IMBI I'PyNH aAMiHiCTpaTHB-
HUX MOCJAYT Y¥ OKpeMi MOCAyry, MpoaHali3yBaTU
Ta 3pOOMTH BHUCHOBKH, LI06 CIOXKHBadi MOCJIYT
MaJii MPUHANMHI fIKicHI Ta mBUKI 6a30Bi aiMiHi-
CTPAaTUBHI NOCJAYTM 3 ypaxyBaHHSIM 6Ge3NeKOBHX
yuHHUKIB (Tumoinyk, 2022). Hanmpukiiaj, HaJlaHHs

1 [llo6 HajaBaTH SAKiCHI MOCAYTH Mif, Yyac BiHM:
noHaz, 200 nmpauiBuukis IIHAII npuixanu no JIbBoBa
Ha Bceyxkpaincekuil ¢opym // JIbBiBcbKa MicbKa paja :
odiry, cait. 09.12.2022. URL: https://city-adm.lviv.ua/
news/city/tsnap/294422-shchob-nadavaty-iakisni-
posluhy-pid-chas-viiny-ponad-200-pratsivnykiv-
tsnap-pryikhaly-do-lvova-na-vseukrainskyi-forum
(mata 3BeprenHs:: 05.02.2023).

2 ludpoBa pepxkaBa : cait. URL: https://
plan2.diia.gov.ua/ (zata 3BepHenHs: 05.02.2023).
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KOMIIJIEKCHOT MOCAYTH «EMasiATKO» 6yJI0 MPUITH-
HeHo. [IpoTe akTOBUM 3anKC LYBIJIBHOTO CTaHy
Mir 6yTH 3po6JieHul y nanepoBii ¢dopmi 3 noga-
JIbIIMM YHeCeHHSM iHpopMallii 0 eJ1eKTPOHHOTO
peecTpy micjs BiIHOBJIEHHSA JOCTYIY.

B yMoBax BiHM 36iJbIINI0CH HaBaHTAXKEeH-
HA | Ha BIANOBIAHI OpraHu JAepkaBU ILIOAO Ha-
JaHHA aJMIHICTpaTUBHUX INOCIYr. 30KpeMa, y
3B’I3Ky 3 BOEHHUMM JisIMU i BUMYLIEHUM Ilepe-
MillleHHsIM 3HayHa KIJbKiCTh TrpoMajsiH OyJia
3MylleHa MOKWHYTH CBOE IOCTiliHe Micue mnpo-
*KWBaHH$, IEPEMICTUTHUCE i3 PETIOHIB, ie BeyThCs
aKTHBHI OOMOBI fii, y 6isbIn 6e3neYHi, oTpuMasa
npaBo HabyTTa cratycy BIIO. Lis o6cTaBuHA neB-
HHMM 4YMHOM BIUIMHYyJ/Ia Ha HaJaHHA AKICHUX Ta
HMIBUAKHUX 6a30BUX aZiMiHiCTpaTUBHUX MOCIyT .

3 MeTOI0 CHPUAHHA NOKPAllleHHIO AKOCTi Ta
IIBU/KOCTI HalaHHS OpraHaMHu JepKaBHOI BlIaJH
Ta MIiCLleBOTO CaMOBpsAAYBaHHA aJMIiHiCTpaTUB-
HUX TMOC/YT JlepKaBa 3po0u/ia HU3KY BaXKJIUBUX
kpokiB. Tak, 17 ntotoro 2022 p. BepxoBHa Pajsa
Ykpainu yxBanuna 3akoH Ykpainu «[Ipo aamiHic-
TPaTUBHY NPOLIEAYPY», 3aBASAKU IKOMY Ma€ OyTH
3abe3neyeHni HaJlleXXHUH 6aslaHC M iHTepecamMu
rpoMa/isiH, CyCNiJIbCTBA ¥ 060B’sI3KaMU JieprKaBH.
3akoH Habyze yuHHOCTI 15 rpyansa 2023 p., ofAHak
IbOMy MOMEHTY Ma€ NepejyBaTH HHU3Ka KPOKIB:
Bi/| yHECEHHS YU CJIEHHUX 3MiH 10 3aKOHO/IaBCTBa
[0 HaBYaHHA IMpaliBHUKIB aAMIHICTpaTHUBHUX
OpraHiB HOBUM INIpaBUJIaM i IpoLeAypaM.

YxBaneHHsa 3akoHy Ykpainu «IIpo agminicr-
paTUBHY NpoLeAypy» — Lje HOBUM eTal y B3aEMO-
Jii opraniB Jep>aBHOI BJIafji Ta MiCL|eBOr0 CaMo-
BpsilyBaHHs SIK 3 TpOMa/siHaMHU, TaK i 3 6i3HecoM.
Ciip 3BepHyTH yBary Ha Te, 110 IIOJIOKEHHA 3a-
KOHY HamnpaBJieHI Ha NPUCKOPEeHHS YXBaJIEHHS
pillleHHsl Ta ONTHMIi3alil0 KOMYHiKamii ocobu 3
ny6JiiyHOI aJMiHicTpauieto. 3aBJsgKH I[bOMY
npoleaypa B3aeMojii craHe yHidpikoBaHOro, opi-
€HTOBAHOK Ha MOTPebU rpoMajsaH i 6Gi3Hecy,
epeKTHBHOI Ta NPO30pO0I0. A 3aNPOBa/PKEHHS
3araJjibHOI aZiMiHiCTpaTUBHOI NpoLeAypyU HabJIU-
3UTh YKpaiHy 40 CTaHAapTiB EBpomeicbKoro
Coto3y, OCKiJIbKY aHAJIOTiYHi 3aKOHHU JIil0Th Y BCiX
JepaBax - wieHax E€C K HeBiJeMHa 4yacTHHA
«[paBa Ha HaJieXxHe aAMiHicTpyBaHHsA» (Tumo-
myK Ta iH., 2022).

3arasioM, npoaHasidyBaBlIM chepy HafaHHSA
aAMIHICTpAaTUBHUX IOCJAYT B aCHeKTi JeLeHTpa-
Jizanii B yMoBax BiHM, HE MOXXeMO He IMOro/iu-
THUCA 3 IYMKOIO HAyKOBLiB, sIKi BIIeBHEHI, 1[0 «3a-

1 flk oTpuMaTH LOBiAKY IepeceseHus (cTaTyc
BIIO) // ®akTu : cait. 08.02.2023. URL: https://
fakty.com.ua/ua/ukraine/suspilstvo/20230208-
yak-otrymaty-dovidku-pereselentsya/ (maTa 3Bep-
HeHHs1: 10.02.2023).

neknapoBani y Koncrutyuii Ykpainu npasa Jito-
JWHU MalThb YCi LIaHCH OYTH peasi3oBaHHMHU B
Mai6yTHbOMY 3a YMOBH, 1LI0 30BHIllHi Ta BHYTPi-
IIHi YUHHUKU CIPUATUMYTb LIbOMY 4d 60Jai He
NepellKo/pKaTUMYTh BiJIbHO PO3BUBATHCA YKpai-
Hi 10 IeMOKPAaTUYHOIO CyCIiJIbCTBA Ta BEPXOBEH-
ctBa mpaBa» (Voitsikhovskyi et al,, 2022, p. 339).

BHUCHOBKU. [lnia nigBullleHHS $KOCTi Ta
LIBUAKOCTI HalaHHA aJAMIHICTPaTUBHUX MIOCJIYT B
YMOBax BiliHM MiJi BILIUBOM JelleHTpasi3alii oco-
6/11MBOI aKTya/IbHOCTI HabyBa€e NUTAHHA Nepejadi
MTOBHOBaKEHb i3 Ha/laHHA aIMiHICTpaTUBHUX NOC-
JIYT Ha piBeHb OpraHiB MiCL[eBOr0 CaMOBpS/1yBaH-
Hf, 30KpeMa uepe3 iHCTPYMEHTU JeJieryBaHHH,
nepefavyi MOBHOBaKeHb Ta (iHAHCOBUX HAAXO-
JPKEeHb BiJi OpraHiB JepKaBHOI BJaJu [0 OpraHiB
MICL|€BOT0 CAaMOBpPAAYBaHHS.

TeopeTuuHi acnekTy Npo6JjeMaTUKU aAMiHi-
CTPaTUBHHUX NOCIYT 3a3HaJU CyTTEBOTO PO3BUT-
Ky MPOTSATOM OCTaHHIX POKIiB: BiJl ePIIUX CIIPOO
aHaJIi3y Ta BU3HAYE€HHS CaMOro MOHATTH, 3aKpi-
MJIEHHS MOT0 B MiZ[pyYHUKaX 3 a/IMiHiCTpaTUBHO-
ro npaBa Jio 3aTBep/keHHs KabiHeTom MiHicTpiB
Ykpainu KoHuenuii po3BUTKy CUCTeMHU HaJlaHHS
aJAMIHICTPaTUBHUX NIOCJYT OpraHaMu BUKOHaBYOl
BJIaJiY fIK OJHI€l 3 IPiOpUTETHUX y Jlep:KaBHil no-
JIITUL, peryjspHOro NPUHHATTA YpAAOBUX pi-
LIeHb 3 03HAYEeHOTO NUTAaHHA Ta yXBaJIeHHS BiJl-
MOBiIHUX 3aKOHIB.

logo nOHATTH «aAMiHICTpaTUBHO-IIPaBO-
BUU IHCTPyMEHT», TO CJiJi 3a3HAa4YWTH BiJCyT-
HICTb €AVHOrO MiAX0AY HAayKOBLIB 0 PO3yMiHHA
nboro tepMina. Ilig iHCTpyMeHTaMu AiAJIbHOCTI
ny6./1i4yHol aAMiHicTpauii po3yMiloTh CyKymnHICTb
NeBHUX 3ac06iB Ta NpUMOMIB 3AilicCHEHHS BiAMno-
BiIHOI JIiI/IbHOCTI.

KaTeropis «mocayru» noB’si3aHa 3 BUKOHaH-
HSM caMe 00O0B’sI3KiB JiepKaBH Iepej; BiJnoBij-
HHUMH 0c06aMHy, CIIpSIMOBaHa Ha OpUAUYHe 00o-
PMJIEHHS YMOB, sIKi HEOOXiAHI A/151 3a6e3nedyeHHs
HaJIeKHOI peasti3alil HUMU CBOIX IIpaB i oxopo-
HIOBAaHUX 3aKOHOM iHTepeciB.

[IpaBOBUH IHCTUTYT aJMiHiCTpaTUBHHUX MOC-
JIYT sIBJIIE COGOI0 CHUCTEMY BiJIHOCHO BifOKpeM-
JIeHUX i TOB’sI3aHUX MK COO0I0 MPaBOBUX HOPM,
AKI peryJ/iol0Th BiJHOCHHY, 110 BUHUKAIOTb NPU
peasizanii cy6’€eKTUBHUX TMpaB ¢i3uyHOi a6o
IOpUANYHOI 0co6U (3a iX 3asB0oI0) y nmpoleci ny6-
JIIMHO-BJIAJIHOI [iI/IBHOCTI aJMIiHICTPaTUBHOIO
opraHy. AMiHiCTpaTUBHI NOCJAYrM fAK 4YacTHHA
nyG/IiYHUX MOCJAYT HaAl0ThCsS OpraHaMU Jepika-
BHOI BJIaJJ Ta OpraHaMy MiCLeBOro caMoBpsay-
BaHHA. [X HalaHHsA NOB’A3aHe 3 peasisalli€io BJa-
JHUX IOBHOB&)KEHD.

CepeJ, ocCHOBHUX Np06JieM HaflaHHS aAMiHic-
TPaTHUBHUX MOCAYT 1 Gi3sUUHUX 0Cib6 BapTO BU-
OKPEeMHTH: CKJIQJHICTb NPOLeAypP; HU3bKY AKICTb
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HaJJaHHS aJIMiHICTPaTUBHUX NOCAYT, IPOGJIEMU 3
JOCTYIHICTIO Ta 3pY4YHICTI0O OTPUMaHHA NOCJIYT
(TpuBasi TepMiHM HaJlaHHS MOCAYT, OOMeXKeHi
dbopMu 3BepHEHHS 3a MOCAyraMu, Yepry, Henpu-
CTOCOBaHi /1o MoTpe6 BifBimIyBadiB MPUMIllleHHS
aJIMiHiCTpaTUBHHUX OPraHiB TOIL0); HEMPO30PiCTh
B OIUIATi aMiHICTpaTUBHUX NOCAYr i HaAMipHi
baKTHUYHI po3MipHy IJIaTH 33 OKPEMi 3 HUX.

B yMoBax BiliHU YpszioM KpaiHu 6y/10 NpUH-
HATO HU3KYy pilleHb, AKi 3HaYHO BIJIMHYJMU Ha
IIBU/KICTh HaJlaHHA a{MiHICTPAaTUBHHUX IIOCJAYT B
yMoOBax JgeleHTpasizanil. Cepes HUX: NPOJOB-
>KEHHs [il «IIpOTepMiHOBaHUX» MAaCHOPTIB, MOC-
BilueHb BOJifl; aBTOMaTU4YHE MPOJOBXKEHHS CO-
LjaJIbHUX BUILJIAT, NepeHeceHHSd Miclg BUILJIAT
NeHcil i coliaJbHOI AOMOMOrM He3aJeXXHO Bif
3apeECTPOBAHOr0 Miclsl NPOXKUBaHHSA; TesedoH-
He NiATBep/PKeHHS CTaTycy 6e3pobiTHOro; pese-

PBHI [OepxaBHI peecTpyd Ta IepeHeCeHHd IX y
XMapHe CXOBHILe TOILO.

BogHovac BapTo 3BepHYTH yBary Ha 3arajib-
Hi MepCneKTUBY PO3BUTKY CUCTEMHU HaJlaHHA
aMIHICTpaTUBHUX MOCJIYT, 30KpeMa: BIHOPAAKY-
BaHHS OIUIATH aJMiHICTPaTUBHUX IOCJYT, Jepe-
ryasnii Ta agMiHICTpaTUBHOIO CHpPOLEHHA -
CKOpPOYEHHA KIJIBKOCTI aJAMIiHICTpaTUBHUX IOC-
JIyT Ta CIIPOLIEHHA NPOLeAyp HaJlaHHA KOHKpeT-
HHUX [TOCJIYT.

B yMoBax cbOro/ieHHS Ba>KJIMBOTO 3HAYEeHHS
HabyBa€ MOXJIMBICTb 06MiHy iHopManiero Mix
€JIEKTPOHHUMHU pPEECTPaMH, KOPUCTYBAHHA eJie-
KTPOHHUMH NOCJAyraMu 1o BCiil KpaiHi, onTuMa-
JIBHOT'O PO3MOJAiJy NOBHOBAX€Hb MDX Pi3HUMU
piBHAMU ny6J1idHOI aAMiHicTpanii i, 30kpeMa, Mixk
OopraHaMH Jiep:kaBHOI BJIaJild Ta OpraHaMHu Micle-
BOT'O CaMOBPSJyBaHHS.
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BJ/IMAHUE AENNEHTPA/IN3ALINU HA CKOPOCTDb OKA3AHUA
AAMUHUCTPATHUBHBIX YCJIYT B YC/IOBUAX BOMHbBI

CocpeloTO4eHO BHUMaHHE Ha PaCKPbITUM COJep:KaHUSA NMpeJoCTaBJeHUs aJMUHUCTPATUB-
HBIX YCJYT IOJ| BJAUSHUEM JlelleHTpalu3aluu U JesTeJbHOCTH COOTBETCTBYIOIIUX OPTraHOB,
HalpaBJieHHOH Ha ob6ecreyeHue MpaB U CBOOO/] YeJI0BeKa U rpaxJaHUHa, UHTEPeCcoB I0pU/IU-
YeCcKUX JIUIL, B YCJOBUSIX BOUMHBI, U omlpefeseHde (aKTOPOB, BAMUSAIIINX Ha CKOPOCTb HX
npefocTaBaeHns. Ha ocHoBaHMY aHa/M3a Hay4YHbIX O3UIMK YYeHbIX UCCIe/J0BaHbl TEPMUHBI
«MyOGJMYHAs yCJIyra», «aJIMUHUCTPATHBHO-TPABOBOM HWHCTPYMEHT», «aJMHUHHUCTpPAaTHUBHAs
yciyra». YCTaHOBJIEHO (GaKTOPhI, BIAUSAIOININE HA CKOPOCTb NMPEeOCTaBJIEHNs KadyeCTBEHHBIX
6a30BbIX aIMUHUCTPATUBHBIX YCJIYT MO/J| BJUSHUEM JleLIEeHTPAIU3AI[MU B YCJIOBUSIX BOMHBI.

Karouessle ci108a: adMuHuCmpamugHo-npagosoli UHCMpYyMeHm, nybAu4Hble ycayeu, Ad0MUHU-
cmpamusHbie ycayeu, meopusi Ny6AU4HbIX ycaye, deyeHmpaausayus.
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THE IMPACT OF DECENTRALIZATION ON THE SPEED OF PROVISION

OF ADMINISTRATIVE SERVICES IN WARTIME CONDITIONS

The article focuses on the disclosure of the content of administrative services under the impact
of decentralisation and the activities of relevant bodies aimed at ensuring human and civil
rights and freedoms, interests of legal entities in wartime, and identifying factors affecting the
speed of their provision. It has been noted that, in order to improve the quality and speed of
administrative service provision in the context of war under the influence of decentralisation,
the issue of decentralisation of powers to provide administrative services at the level of local
self-government bodies is becoming particularly relevant, in particular through the instru-
ments of delegation, transfer of powers and budget revenues from state bodies to local self-
government bodies.

It has been noted that the legal institution of administrative services is a system of relatively
separate and interrelated legal provisions which regulate relations arising in the course of ex-
ercising subjective rights of an individual or a legal entity (at their request) in the course of
public authority activities of an administrative body. Administrative services as part of public
are provided by executive authorities and local self-government bodies. Their provision is re-
lated to the exercise of power.

On the basis of the analysis of scholars’ scientific positions, the terms “public service”, “ad-
ministrative and legal instrument”, “administrative service” have been studied. The factors
affecting the speed of providing quality basic administrative services under the influence
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of decentralisation in the context of war have been identified, and the general prospects for the
development of the administrative service delivery system have been determined, in particu-
lar: regulation of payment for administrative services, deregulation and administrative simpli-
fication to reduce the number of administrative services and simplify the procedures for
providing specific services. The importance of information exchange between electronic regis-
ters, the possibility of using electronic services throughout the country, and optimising the dis-
tribution of powers between different levels of public administration has been emphasised.

Key words: administrative and legal instrument, public services, administrative services, public
service theory, decentralisation.
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BRAZILIAN DEMOCRACY UNDER ATTACK: THE POPULIST EXTREME RIGHT,
THE ECONOMIC CRISES AND THE 2013 PROTESTS IN BRAZIL

The present study aims to understand the role of the economic crises of capitalism, hate speech
and populism in the rise of the extreme right in Brazil especially in the 2018 presidential
election. For that, a theoretical-descriptive analysis of the causes of these factors was made
according to the thesis of historical institutionalism, making use of the hypothetical-deductive
method to better understand the crisis of democracy in Brazil and in the world. Finally, an
understanding of these peculiar situations is proposed as a pathway to dissolve these tensions
so that the population can free itself from these anti-democratic ties and seek the
reconstruction of a more participatory, ethical and more democratic Brazil.
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democratic rupture.

Original article

INTRODUCTION. This article examines the
attacks on Brazilian democracy in recent years,
with a particular focus on the global economic
crisis of 2008, the Brazilian protests of 2013 and
some of the reasons behind them. It begins with
the assumption that the rise to power of the ex-
treme right-wing government in Brazil did not
happen suddenly or by coincidence, but was the
result of general public discontent over issues
such as corruption, the economic crisis and
doubts about political representation. This situa-
tion became the object of rapid analysis and con-
cern of the extreme right in Brazil, which began to
“sell” itself as a populist alternative and “outside
the mainstream of politics”.

To achieve this objective, an analysis was
carried out from the perspective of historical in-
stitutionalism, aimed at understanding how the
institutional organisations of a political communi-
ty structure and influence people’s behaviour; in

© Lima Junior O. P,, Hogemann E. R,
Lima Dantas L. C. S., 2023

this compass, economic crises and the emergence
of the information society, which have strongly
and directly connected people to each other, have
proved to be crucial instruments in the institu-
tional changes that have allowed the dangerous
rise of the far right in the country. Marx’s under-
standing of the cyclical and systemic crises of cap-
italism was used to understand the effects of the
2008 global subprime mortgage crisis on Brazili-
an society, which created a fertile environment
for the 2013 protests and what Castells calls the
rupture of trust between the rulers and the ruled:
a crisis of political legitimacy. This environment
allowed the far right to gain strength in the na-
tional debate through hate speech and populism,
and thus to win the 2018 elections, providing the
time for the largest and most institutionalised
attack on Brazilian democracy.

PURPOSE AND OBJECTIVES OF THE
RESEARCH. This article deals with the weakening
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of Brazilian democracy and the rise of the ex-
treme right to political power in view of the crises
of capitalism and the protests in 2013. The cycli-
cal economic crises inherent in capitalism inter-
fere with democratic institutions and people’s
ideas, creating an environment conducive to the
emergence of populist leaders who, imbued with
divisive and hateful rhetoric (hate speech), take
advantage of the situation to come to power dem-
ocratically. Although the victory was democratic,
it resulted in an assault on democratic institu-
tions, public policies and minorities, leading to
authoritarian government projects that are illegit-
imate under the Federal Constitution. The shat-
tered Brazilian political environment, reflected in
the 2013 protests, demonstrated the process of
democratic crisis, which manifested itself in a dis-
gust with the political mainstream and the ac-
ceptance of reactionary and extreme right-wing
ideas.

METHODOLOGY. The article presents itself
as a theoretical study that uses bibliographic re-
search in the online press and publications as a
method, which materialises as an epistemological
fragment of the study, a theoretical framework
and a problematisation of how the crisis of capi-
talism affected the 2013 protests in Brazil and
how this allowed the far right to seize power, al-
beit democratically, using populism and hate
speech to divide the population and thus create
narratives that support their own ideas. The hy-
pothetical and deductive method was used to un-
derstand the hypothesis and problematisation
described above.

RESULTS AND DISCUSSION

1. Understanding the Brazilian reality: the
crisis of capitalism and its influence on the Brazil-
ian scenario

Brazil enters 2023 in shock, not only at the
end of four years of sustained attacks on Brazilian
democracy?, but also because, even with a new

1 It is noteworthy that, according to Lopes,
Meyer and Linhares (2020), the Bolsonaro govern-
ment is, from the beginning, characterized by accu-
sations of manipulation and concealment of data:
“The little appreciation for transparency, correct
and properly collected information for the formula-
tion of public policies and the corollary of social con-
trol of their implementation warned experts even
before the pandemic [...]. Its information manage-
ment contributed to erode Brazilian democracy and
placed the country in the epicenter of academic de-
bates about a third wave of democratic reversion,
taking as a reference the classic distinction of the
early 1990s [...]. This slow and gradual erosion,
masquerading as legality, affects - in different pro-

government in place, with a clear democratic bias,
it still witnessed coups and violence on 8 January,
orchestrated by leaders who sought to cause in-
stitutional instability to the point of considering
military intervention to prevent the installation of
a new government. In an interview with the
newspaper “Folha de Sdo Paulo”, Jorge Chaloub
(2022), researcher at the Federal University of
Rio de Janeiro (UFR]), categorically stated the link
between former president Jair Bolsonaro (2019-
2022, Liberal Party) and the global Extreme Right,
with the adoption of a posture that makes use of
conspiracy theories, encouragement, affection
and approach to military logic and aesthetics and,
above all, the inability to accept defeat.

In addition to these characteristics, it is im-
portant to note that extreme right movements are
also connected to populism. Populism in Brazil
rests on markedly unstable foundations, as it has
already been used both to designate the left and
the political right, as well as showing itself some-
times as a positive adjective and sometimes as a
negative one. In this sense, it was common to hear
that President Lula (2003-2010, 2023-, Workers’
Party) is a populist and that former President
Bolsonaro is also a populist. In fact, the 2018
presidential public debate was marked by the use
of the term “populism”, however, among the many
wrong associations that were made about this
term, there is one extremely wrong that equates
the listed rulers in equivalence. Although there
are traces of populist discourse in both, they are
totally different patterns of political-populist be-
havior, especially when the appreciation and re-
spect for the country’s democratic institutions is
highlighted: “In fact, it is difficult to compare Bol-
sonaro with any other democratically elected head
of state in our history. Even before reaching the
Presidency, his political career was already marked
by explicit defenses of torture, sterilization of the
poor and population control, by threats to close
Congress and embargo the Judiciary, and by the
propagation of the greatest homophobic, racist and
misogynistic atrocities. Once in power, Bolsonaro
repeatedly incited his militancy against parliamen-
tarians and judges, was completely lenient, not to
say conniving, with the spread of a deadly virus and
isolated the country from the rest of the world [...]”
(Barros, Lago, 2022, pp. 14-15).

In Brazil, it is appropriate to state that popu-
lism manifests itself in degrees, that is, one should
not make the analysis in terms of all or nothing, but
in what degree the action of a certain politician

portions and forms - both young and consolidated
democracies, and is generally conducted by elected
leaders”.
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conforms to a populist discourse or not. Barros
and Lago (2022) state that there are three strik-
ing features of populism: a) the first is a discourse
that opposes the “people” to the “elites”; b) the
second is its own aesthetics, populism is trans-
gressive and irreverent, appealing to a markedly
popular culture; c) third, it has the power to
change institutions.

In Brazil, the perception of crises and popular
discontent led the extreme right to imprison pub-
lic debate on issues that involve typical agendas of
populist and hate speech, hijacking the agenda in
favor of social polarization, persecution of minori-
ties, racism - in its structural, institutional and
recreational aspects (Almeida, 2020) - and other
themes that were used to literally divide and con-
quer Tupiniquim?! society. The populism of the
Brazilian extreme right pays attention then to the
three characteristics mentioned above: a) it calls
itself a representative of reactionary conserva-
tism, proposing the return of a repressive military
government, aligned with capitalism and with
guidelines of conservative customs - the so-called
“ patriots” or “good citizens” -, opposing to the
maximum degree the other people who do not
embark on the same ideas and are treated as left-
wing and, therefore, enemies; b) it is popular, a
right-wing movement that seeks to show itself
through public figures that exalt ignorance, con-
tempt for science, rudeness of character, humilia-
tion of opponents, misogyny, racism, homophobia
and many others negative characters that express
themselves mainly in hate speech; c) using popu-
lar support and winning elected office, this popu-
list extreme right-wing movement seeks to de-
construct public policies that had been in place
for decades, causing institutions to be profoundly
altered in their functioning and scope.

The democratic destruction that follows is si-
lent and systematic, testing Brazilian democracy
in its weak points, such as the assault against Law
12.527/2011 - Access to Information Law, an
undeniable republican achievement in favor of
transparency and collective auditability of gov-
ernment acts. In fact, the Bolsonaro government,
taking advantage of the sanitary and public health
crisis, edited the Provisional Measure 928 limiting
access to information from public agencies during
the State of Health Emergency declared due to the
Covid-19 pandemic. In this sense, it suffers from
serious material unconstitutionality: “Article 6 of
Law 13979/2020 provided for the suspension of

1 The vernacular “tupiniquim” is commonly
used in Brazil to refer to Brazilian society itself
through the expression of its traditional peoples, in
this case, the Tupiniquim indigenous people.

deadlines for answering requests for access to in-
formation in bodies whose employees were in
quarantine or telecommuting and that depended on
personal access by those in charge of answering af-
ter the end of the state of public calamity and ruled
out the acceptance of appeals against denials of an-
swers. With a manifestly anti-democratic character,
Provisional Measure 928 suffers from material un-
constitutionality. It restricts, in an unreasonable,
arbitrary, and unnecessary way, the fundamental
right to information and transparency, creates ob-
stacles to the political participation of citizens,
making it difficult to control governmental acts at
a time that requires visibility. It points to a past in
which there was a culture of opacity in the man-
agement of information of public interest, embed-
ded in an authoritarian culture that permeates
Brazilian history, especially in the context that pre-
ceded 1988 [...]” (Lopes, Meyer, Linhares, 2020,
pp. 99-100).

Friedrich (2022) similarly warned of contin-
uous attacks on e-voting in Brazil during the 2022
elections, when then-President Bolsonaro insisted
on spreading fake news about fraud in the elec-
tronic electoral process, without providing any
evidence. The use of this type of narrative, which
was also observed in the 2016 and 2020 elections
of Donald Trump, is materialising as a global
trend that involves the manipulation of the truth
through electoral disinformation methods that
aim, in extreme cases where weakened democrat-
ic institutions allow it, to overturn election re-
sults: “This is not the first time Bolsonaro has re-
sorted to election-denial techniques: federal police
in Brazil determined that he had a “direct and rele-
vant” role in spreading disinformation about elec-
toral processes in the 2018 general elections, in
which he ultimately won the presidency. But with
polls indicating that he is more likely to face defeat
this year, Bolsonaro is poised to test the resilience
of Brazil’'s democratic institutions in new and
alarming ways” (Friedrich, 2022).

But the whole story of these radical changes
in Brazilian politics, which at first takes the read-
er to the year 2018 and the rise of the extreme
right in Brazil, does not reveal the whole truth
behind these results. But the whole story of these
radical changes in Brazilian politics, which initial-
ly takes the reader to 2018 and the rise of the far
right in Brazil, does not reveal the whole truth
behind these results. Brazil, as common sense
dictates, has not become a country with radical,
racist and fascist connotations year after year. It is
a process that stems from the very political insta-
bility resulting from the transition from a military
dictatorship to a democratic government (1964-
1985) without a critical look at the past - with a
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view to understanding mistakes, repairing dam-
age and punishing excesses - having been done.

Soares, Simdes and Romero (2020) explain
that the social strain that drives countries like
Brazil into the arms of the extreme right stems
from the well-known cyclical crises of capitalism,
which are established as ways of responding to
the exponential increase in contradictions forged
by capital itself. Using the words of Karl Marx
(2013, p. 130), there is the idea that the capitalist
system should cyclically enter periods of crisis
and, above all, large and systemic crises, as socie-
ties become more economically dependent and
interconnected: “The movement of capitalist socie-
ty, full of contradictions, reveals itself to the practi-
cal bourgeois, in a more forceful way, in the vicissi-
tudes of the periodic cycle that modern industry
makes up and in its culmination: the general crisis”.

The methodological inflection point used to
understand institutional changes in Brazilian poli-
tics is the use of the so-called Historical Institu-
tionalism. Sanders (2006) explains that, after the
institutional crises that followed World War 1,
political science began to be guided by analyzes
borrowed from economics that center on the fig-
ure of people (and groups) as rational agents who
make rational choices, hence it be called the Ra-
tional Choice model. In general terms, this way of
understanding social and political interactions
focuses on the fact that individuals have their
preferences and, to achieve them, they make use
of utilitarian strategies that aim to maximize
them. However, Institutional Rationalism was not
able to satisfactorily explain the recognized mala-
daptation of institutions to social and economic
realities over the years, especially after long peri-
ods of stability. A proof of this can be found in the
1960s and 1970s, in the social and economic field,
in which crises of customs and of the capitalist
economy itself are documented, challenging the
prevailing institutional model (Welfare State).
This collapse gives rise to the rediscovery of the
determinacy, in a State, of public institutions and
their relative autonomy in relation to civil society:
“.. the perception that public institutions were
more than “black boxes” processing demands from
Society by turning them into policies” (Sanders,
2006, p. 42).

The historical institutional perspective is,
therefore, more concerned with structural as-
pects that involve the constitution, maintenance,
and adaptation of institutions than with the par-
ticular and individual integrations that make up
the microcosm of study of the Rational Choice
method. In this sense, the understanding of insti-
tutional structures must be operated in terms of
objectives that are hidden under personal motiva-

tions, which makes the approach less selfish and
more focused on a public dimension. In addition,
when thinking about composite goals about col-
lective action, results and persistence, one also
comes to the perception that, in order to achieve
them, it is necessary to equally reflect on ideas,
which are a diametrically opposed category to
individual preferences or awareness of the rules,
because certainly “Ideas are relational, and often
embody normative a prioris” (Sanders, 2006,
p. 42). But, the most important thing when think-
ing about ideas and not about personal prefer-
ences is the awareness that those have greater
adherence to mobilize collective efforts by social
groups that want to create or change a public in-
stitution. From this perspective, and for the study
here in progress, an institution represents a con-
struct developed for the purpose of controlling
subsequent human actions. Then, for the histori-
cal approach, the institution must be evaluated as
this normative construction that is historically
strengthened, which implies that the investigator
needs to “look at the past”, a concept that is well
reproduced in the notion of path dependence:
the consequence or decision is formed in a specific
and systematic way by the historical path that pre-
cedes it” (Piaia, Cervi, 2018, p. 74).

Understanding Brazil today, its political po-
larization and the rise of the extreme right to
power in 2018 requires looking to the past and,
especially, to the economic crises that paved the
way for these disastrous institutional results to
occur.

Soares, Simdes and Romero (2020) explain
that the economic oil crisis of 1973 directly af-
fected the popular justification of the Social Wel-
fare State, creating an antagonistic movement
that took shape mainly in the 1980s and that red-
imensioned the discussion of the collectivity in
reference to democracy, human rights, and pro-
jects of social emancipation. Austerity policies
and state reorganization in relation to the global
capitalist system spread throughout the world’s
economies causing an undeniable setback in
economic, social and cultural rights. Added to
this conjuncture, as a factor influencing institu-
tional change, was the financial crisis of 2008 in
the USA and, likewise, the already installed secu-
rity crisis — especially intensified after the ter-
rorist attacks of September 11, 2001 -, gradually
importing restriction of civil and political rights
and giving rise to a tense political environment
that is naturally predisposed to the strengthen-
ing of extreme right-wing ideas, especially the
rhetoric of hate.

The design of this last systemic crisis of capi-
talism originates in the US but given the globalized
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world political-economic organization?, it soon
spreads to other democracies throughout the
globe, both in Europe and in Latin America. The
most direct consequence of the crisis is distrust
in current political institutions and the search
for new spaces for manifestation and construc-
tion of lost or denied social and economic expec-
tations. There is a breaking point in prevailing
institutions. Liberal democracies began to be
questioned regarding the participation of large
portions of the population in their benefits and,
in a context in which progressive ideas had lev-
eraged some minority rights (blacks, women,
homosexuals, the LBTQIA+ population etc.), the
great “loser” turned out to be the ever-dominant
“white man”: “Suddenly, white men realized that
nobody talked about their identity. And more, that
the other ones identities were defined as contest-
ing the supposedly dominant identity: the patriar-
chal identity of the white man” (Castells, 2018,
p. 51). This leads to a counteroffensive that
translates into the easy co-option of a large part
of the population to extremist ideals, especially
dictated by populist, nationalist, fascist and rac-
ist tones.

It is important to highlight once again, that
the subprime crisis of 2008 began in the central US
economy and spread throughout the world, also
reaching peripheral economies such as Brazil.
This is because it began with the crisis of bank
borrowers who were classified as subprime that
is, they did not have guarantees, proof of income
or even a favorable credit history to guarantee
loans linked to the purchase of real estate. When
making such loans, financial institutions made use
of mortgage contracts in which the guarantee was
embodied in the mortgaged property itself. These
contracts were also securitized and traded in the
financial market. At first, bank fees were low and
US consumers were able to maintain their com-
pliance, however, given that they were supposed
to rise after a certain period, such an increase
caused the default of many borrowers - without

1 As pointed out by Lima and Deus (2013), one
can identify three phases of what is called financial
globalization: the first, from 1960 to 1979, charac-
terized by being an indirect and limited process in
which the international financial market coexists
with other systems closed and already regulated
monetary and financial markets; the second covers
the period from 1980 to 1985 and stands out for
being the time when the US implemented policies of
deregulation and financial liberalization; the third,
broader one, begins in 1986 and is characterized by
the generalization of arbitration, opening and de-
regulation of stock exchanges.

guarantees that the credit would be recovered -
leading to, in a chain effect, the loss of value of
securitization bonds as well. Its vertiginous fall
initiates a movement away from risk and sequen-
tially the established negative environment,
which is known to guide investor decisions, be-
gins the fall of other securities as well, also con-
taminating other economies throughout the plan-
et (Lima, Deus, 2013).

In Brazil, although the government and the
stability of a scenario of strong economic growth
have lessened the effects of this crisis, two direct
effects could be felt in the economy: the shortage
of international credit and the rapid devaluation
of the Brazilian currency, the Real. Due to the first
negative effect, the Brazilian government severely
restricted credit in the economy, making business
activity must recalculate its production and in-
vestment plans, bringing about an immediate
economic slowdown. The devaluation of the Real,
in turn, caused considerable damage to sectors
linked to exports, destabilizing the Brazilian
economy (Lima, Deus, 2013).

In terms of analyzing measures that could be
adopted to contain the crisis, it is possible to list
seven outstanding adjustments that could be used
to contain its effects (Lima, Deus, 2013): a) ex-
pansion of liquidity in the market; b) restructur-
ing of the financial sector (bankruptcies, judicial
reorganizations, mergers etc.); c) total or partial
nationalization of financial agents; d) government
guarantee of loans, deposits and financial invest-
ments; ) use of expansionary monetary and fiscal
macroeconomic policies (reduction of interest
rates and expansion of public spending); f) ex-
change currency control; g) measures aimed at
mitigating the social impact of the recession (wel-
fare policies in general). Brazil adopted its
approach in all measures, but it is possible to
highlight more actions aimed at: a) expanding
liquidity in the market, e) expansionist monetary
and fiscal macroeconomic policies and f) exchan-
ge currency control.

We have now reached an important turning
point. By emphasizing government action to help
agents who directly move a capital economy and
who thus, quickly suffer the effects of a global jolt
like that of 2008, the Brazilian government left
aside the possibility of investing more generously
in the seventh measure listed, the one aimed at
mitigating the social impact of the recession. This
is especially true when considering the years fol-
lowing the acute phase of the crisis, which culmi-
nated in a government that would face the in-
crease in hate speech and political polarization
and which, in the end, would end bitterly in an ill-
fitting and clearly coup-like (Souza, 2022)
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impeachment of then-President Dilma Rousseff?
(2011-2016, Workers’ Party). This situation,
compounded by corruption scandals, the demand
for more democracy and the fulfillment of the
democratic promises of the Brazilian Federal
Constitution of 1988, instilled social forces, now
brought together by emerging social networks, to
take to the Brazilian streets in 2013 in protest. It
is these protests that give the strength and es-
sence of the political radicalization that already
exists since the crisis of capitalism in 2008, and
that would culminate in the victory of the extreme
right in the presidential elections of 2018.

2. The rise of the extreme right in Brazil: the
democratic crisis, political polarization and hate
speech in Brazil

Castells provides a clear and disturbing out-
line of the complex times in which we live, and in
which multiple crises are flourishing around the
world. Right at the opening of his work Rupture,
he is dramatically prophetic: “Evil winds blow on
the blue planet. Our lives falter in the maelstrom
of multiple crises”. When dealing with crises, he
reports the existence of a global economic crisis,
which culminates in precarious work and low
wages; a security crisis, with fanatical terrorism,
which spreads fear and admits, in the name of
public security, the restriction/loss of important
fundamental/human rights; an environmental
crisis, with the constant degradation of the envi-
ronment and the shaping of a future that is in-
creasingly hostile to life; a peace crisis, with the
return of wars in the detriment of diplomacy as a

1 Souza describes moralism and the quest for
maintaining economic elites in power as the main
reasons for the 2016 coup. In Brazil there is an elite
owner of capital and power that insists on maintain-
ing, directly or indirectly, its institutional power
over other social classes: "The policies of the Work-
ers' Party (PT) governments of social assistance,
income transfer, social and racial quotas, and en-
couragement of university study have meant per-
haps the greatest effort of social inclusion of the
marginalized class in our country” (Souza, 2022,
p. 102). For the author, this possibility of continuity
of income distribution and reduction of social ine-
qualities led to the reaction of the rich Brazilian
elite, creating an environment in which moralism
around improbable questions about corruption and
taking advantage of the 2013 demonstrations
plummeted the popularity of President Dilma and
enabled her loss of strength with the Brazilian Par-
liament, allowing, in the end, an impeachment pro-
cess based on unbelievable fiscal accounting issues.
In other words, an accounting excuse was used to
execute a cunning political removal of the then pres-
ident of Brazil.

means of conflict resolution; a crisis of equality,
with increasing violence against women, who still
seek space for material equality in a world creat-
ed and dominated by men; an epistemological
crisis of truth, with a communication galaxy gov-
erned by lies now known as post-truth; a privacy
crisis, with the end of privacy and the insertion of
humanity in an era of surveillance and economy
of personal data, objectifying people; a cultural
crisis, outlined and controlled by the notion of
entertainment, which seeks to stimulate the most
despicable instincts of human beings and consti-
tutes itself under the commercialization of what is
worst in humanity (Castells, 2018).

All these specters of crisis could be seen
throughout the constitution of the Brazilian social
and political debate, especially after the already
reported protests of 2013. But there is yet anoth-
er crisis which for Castells (2018), is even deeper,
more decisive, and which makes it impossible to
adequately address all these listed instabilities: the
democratic crisis, tinged by the loss - rupture - of
trust between rulers and ruled: “Distrust in insti-
tutions, almost everywhere in the world, delegit-
imizes political representation and, therefore,
leaves us orphans from a shelter that projects us in
the name of the common interest”. Vieira (2018)
highlights two conflicts in Brazil that were decisive,
as they marked this democratic crisis: a) the grow-
ing tension in the so-called Brazilian coalition pres-
identialism, which deteriorated from 2005 on-
wards, and the system of control and enforcement
of the law (Judiciary, in particular), which became
more autonomous, creating a clash between the
political and legal classes; b) dissatisfaction with
the distributive nature of certain public policies, in
which there is tension between what is spent on
rights related to citizenship and social inclusion
and what is spent on maintaining the privileges
and interests of specific classes.

In Brazil, the 2008 crisis of capitalism and the
measures taken by the government to contain its
pernicious effects - prioritizing safeguarding the
economic actors - seem to have contributed to
the worsening of the political legitimacy crisis
that the country faces to some extent since re-
democratization. People especially the classes
that lost power the most, or that least participat-
ed in the social and developmental promises aris-
ing from the Federal Constitution of 1988, be-
came less and less patient with the changes that
happened and that did not happen. Centered on a
liberal-representative model, with a markedly
formalist stamp, the Brazilian democratic model
is content to obey the procedural links of legiti-
macy of this representativeness, leaving aside -
or postponing as much as possible - the possibility
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of participation or rather of real inclusion of mi-
norities historically excluded from the political
decision-making process from the acquisition of
citizenship and rights and the concrete insertion
in the benefits of a Democratic State: “The im-
portant thing is to bear in mind that the hegemonic
model of liberal-representative democracy, being
centered on the exercise of voting, guarantees a very
delicate bond between citizens and power, often re-
sembling a “blank check” given to the political class
and revised periodically, every four to eight years”
(Devos, Walker, Porcitincula, 2021, p. 119).

Although it is not appropriate to generalize
given the complexity of the Brazilian political cri-
sis, for the purposes of the present investigation it
is quite correct to state that the growing immobili-
ty of Tupiniquim democracy in the matter of pro-
moting effective popular participation was one of
the causes - in addition to corruption, of the use of
social media to propagate lies, of hate speech etc. -
which leveraged the June 2013 protests. The lack
of participation and political immobility gradually
generated distrust among the people in relation to
the political class (the result of the legitimacy crisis
of liberal-representative democracy), a condition
that it can be summarized in the slogan used by the
people at the protest: “it doesn’t represent me”.

In this situation, in which several factors
produce a feeling of abandonment and mistrust in
relation to liberal democracy, these feelings are
assimilated by segments of the extreme right
which take advantage of general discontent to
seduce parts of society with their ultraconserva-
tive, xenophobic, homophobic and racist ideas.
The polarization between conventional politics
and ultra-rightist ideas colored elections around
the world, especially after the 2008 crisis, and can
be easily seen in the rivalries between Donald
Trump and Hillary Clinton, Emmanuel Macron
and Marine Le Pen, Angela Merkel and the AfD
far-right party and, in Brazil, by the election of Jair
Bolsonaro (Soares, Simdes, Romero, 2020).

Together with this political crisis therefore, a
promising environment for hate speeches is es-
tablished, especially those that take advantage of
the loss of cultural identity due to globalization.
The crisis grows because there is no political in-
tention to insert everyone in a world that is eco-
nomically, socially and culturally guided by new
technologies and other ways of commodifying
everyday life, especially by transforming personal
data into economic assets. Castells (2018, p. 19),
astutely points out that excluded from economics
and politics individuals tend to take refuge “.. in
an identity of their own that cannot be dissolved by
the vertigo of global flows”. Their identities then
converge on dangerous crutches: the nation - and

nationalism; the territory - and xenophobia; the
personal god - and to religious intolerance; the
prejudice - and the resulting racism.

Social and progressive changes proved insuf-
ficient for some and caused a sense of loss in oth-
ers. Public policies based on material equality and
on the inclusion of minorities aimed in the Lula
and Dilma Governments at composing the classes
most alien to democratic progress with the bene-
fits that were completely denied to them before,
but this also caused an opposite effect of revolt in
the country's middle and upper classes : “It can be
seen that, in 2013, the demonstrations that took
place throughout Brazil gave rise to the so-called
new right. [...] an extremist right... that makes any
dialogue or promotion of human rights unfeasi-
ble, because it is linked to an agenda, purely, of
customs” (Soares, Simdes, Romero, 2020, p. 217).

In view of this a division was increasingly es-
tablished in political discourse, a dichotomous
classification that guided by hate, dominated by
new media and quickly apprehended by the ex-
treme right became toned among “good citizens”:
patriots, conservatives, Christians, liberals etc.;
and the others, no matter what they are: the ene-
mies of the country, the communists, the left, in
short, those who do not conform to the new heg-
emonic discourse.

Chetty and Alathur (2018, p. 110) conceptu-
alize hate speech as any speech that attacks an
individual or a group with the intent to hurt, harm
or disrespect because of their identity as a person.
There is a clear connection between hate speech
and prejudiced practices such as racism and Is-
lamophobia, for example (Lima Jr., Hogemann,
2023). The European Court of Human Rights
points out a very expressive definition of what
can be considered hate speech: “.. covering all
forms of expression which spread, incite, promote or
justify racial hatred, xenophobia, anti-Semitism or
other forms of hatred based on intolerance, includ-
ing: intolerance by aggressive nationalism and eth-
nocentrism, discrimination and hostility against mi-
norities, migrants and people of immigrant origin”.

In this sense, hate speech must also be un-
derstood within the limits of its relationship with
the Right to Freedom of Expression, which is a
Human Right expressly enshrined in the Brazilian
Constitution and, therefore, made a Fundamental
Right in Article 5, IX: “the expression of intellectu-
al, artistic, scientific and communication activity
is free, regardless of censorship or license”. How-
ever, the use of freedom of expression cannot be
an instrument for attack and violence against oth-
er individuals due to race, ethnicity, gender, as
this would be against the very democratic nature
of the State, incurring a serious threat to the
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rights of these people and groups. It would also
incur in the so-called paradox of tolerance de-
scribed by Popper (2018), given that an unlimited
tolerance in the name of freedom of expression
would entail the certain disappearance of tolerance
itself and, consequently, of freedom of expression.

In Brazil, in addition to the already men-
tioned succession of economic crises and the rup-
ture resulting from a serious democratic crisis -
materialized in the distrust of people about the
mainstream of politics, the politicians by profes-
sion -, hate speech was without a doubt the mor-
tar that conferred robustness to the movement of
ascension to the extreme right. And in this, the role
of a character Olavo de Carvalho! was essential for
the replacement of critical debate of ideas by curs-
ing, by the posture of war and destruction of those
who are “on the other side”. Even today, the na-
tional debate around controversial issues, such as
crime and public security policies, for example, is
soon absorbed by the hate speech that rises against
blacks, homosexuals, transsexuals, transgenders,
immigrants and all sorts of figures that are on the
agenda listed as enemies of the homeland.

Rocha (2021) explains that the Brazilian ex-
treme right materialized in the then Bolsonaro
government imposed a cultural war that made
(and still makes) intense use of the rhetoric of
hate in the way taught by Olavo de Carvalho since
the 1990s to create an environment of social cha-
os, paralysis of important public policies and the
so-called ideological illiteracy: “..the denial of real-
ity and contempt for science..”. In addition, the
author alerts to what he calls a generational rift
(2021) that imposed a new situation: the unex-
pected emergence of a right-wing youth, capable
of making good use of social networks and capa-
ble of organizing popular street movements. The
growth of this discursive logic replaces what is a
fact with what is a personal belief, creating a so-

1A short biography can be found at www.
ebiografia.com: “Olavo de Carvalho (1947-2022)
was a Brazilian writer and journalist. He was con-
sidered a controversialist and one of the few repre-
sentatives of conservative thinking in Brazil. He was
an influencer of supporters of Jair Bolsonaro. Olavo
de Carvalho wrote and edited the online newspaper
Midia sem Mascara. His criticism focuses on the fight
against communism, the Brazilian intellectual mi-
lieu, left-wing groups and the so-called New World
Order”. (2023, March) Ebiografia. https://www.
ebiografia.com/olavo_de_carvalho/#:~:text=
Olavo%20de%20Carvalh0%20%281947-2022%
29%20f0i%20um%20escritor%20e,Brasil.%20Foi
%?20influenciador% 200f%20supporters%200f%
20]Jair%20Bolsonaro.

cial environment in which people do not accept
being contradicted, do not delve deeper into the
investigation and understanding of the facts, cre-
ating a status of belief in these figures that propa-
gate the rhetoric of hate.

Although not extinguished in these proposi-
tions, these were some of the conditions that led
the extreme right to power in Brazil. Hate speech
and fake news still has its strength and presence
in the Brazilian public debate, especially now as it
is primarily done without intermediaries through
social networks and fast and direct communica-
tion over the internet.

Brazil imposed however and under the effort
of millions of people, an important defeat to the
extreme right and to the anti-democratic dis-
course. But there is still much to be done to dis-
rupt a model of democratic subversion such as
the one we see today. As Friedrich explains “De-
mocracy’s resilience depends on the ability of its
various, decentralized components to rally to the
defense of any single institution that comes under
attack. To turn back an antidemocratic assault on
Brazil’s elections, the judiciary, civil society, the
media, and tech companies must commit to work-
ing together to ensure that Brazilian voters have
access to reliable information and are protected
from online harms - including disinformation, in-
timidation, and incitement - that could have grave
consequences for their political rights and physical
security”. So, only freedom of expression, polite
debate about ideals, ethics and respect can pro-
vide some way in this direction.

CONCLUSIONS. Like most of the nations of the
Global South and North, Brazil is also experiencing
a serious institutional crisis today. Although the
worst has passed and the condition of true interna-
tional pariah has remained with the past govern-
ment, there is still a long way to go for the trail of
destruction over Democracy to be erased.

The present study reveals how the systemic
crises of Capitalism alter public institutions - also
modifying relevant public policies - making the
population submit themselves to cycles of losses,
reflections and not infrequently of revolt. These
uprisings, when led by populist and anti-
democratic ideas and people, are directed against
the State institutions themselves creating an envi-
ronment conducive to the emergence of hateful
rhetoric that instead of quelling social and eco-
nomic problems focuses on maintaining the peo-
ple in a constant state of excitement, looking for
fictitious culprits: enemies to be fought with the
use of verbal violence (hate speech) and, some-
times, even physical violence (hate crimes, terror-
ism). In short, historical institutionalism was a
major tool for the perception of a great influence
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of the economic, social, and political conjunctures
of the past (path dependence), responsible for the
creation of a social ethos of institutional ac-
ceptance of a capitalist elite that remains in pow-
er at any cost, and that does not admit any type of
public policy tending to alleviate the effects of
Brazil’s historic social inequality, can be seen in
the conduct of the 2013 protests that triggered all
the democratic problems faced years later with
the election of the extreme rightin 2018.

In addition to taking the focus away from the
real problems - the crises of capitalism, the inade-
quacy of public policies, the lack of material equali-
ty and social inclusion, among many others - hate
speech takes advantage of the bad and animosity
environment to leverage the populist homily of the
Far Right, eager to seek out culprits, to curb behav-
ior, to discriminate etc. Also it was noticed the ap-
pearance of a whole generation of individuals who
became familiar with the thinking of the Right,
which since 2003 had been assuming a never be-
fore seen role of opposition in Brazil. The polariza-
tion of politics and the rhetoric of hate on the other
hand, contributed to the dichotomous division that
disregards intermediate positions (such as the cen-
ter-right and the center-left ones), with the demo-
cratic right being practically engulfed by the ex-
treme right, identified with the reactionary, with
aesthetics and military culture, with speeches
against science and many times with racism, hom-
ophobia, misogyny etc,, acting in disfavor and plac-
ing several minorities in the condition of enemies
of the homeland. The identity of this Brazilian ex-
treme right with thinkers with pedantic and mes-
sianic discourses, such as Olavo de Carvalho, and
with supporting religious movements, made the
aversion to science even more acute and created a
plethora of followers who are not so concerned
with what it is, but with what they believe it to be,
thus showing the aura of belief that surrounds part
of Brazilian society even today, supporters of this
still very strong extreme right.

The solution to a crisis such as the one de-
scribed in Brazil must, finally, observe the various
problems highlighted and then seek the best possi-
ble solutions. On the one hand, there are the demo-
cratic institutions that have been severely ham-
strung over the last four years and yet have
remained intact in defense of the rule of law and the
1988 Federal Constitution. One of these institutions
is the Judiciary itself, materialized in the example of
the Brazilian Supreme Court, the Federal Supreme
Court, object of constant attacks by hate speech

and fake news and, in the extreme, through direct
violence of the invasion and depredation of January
8, 2023. The constant strengthening of these insti-
tutions is necessary for them to remain firm in
times when democracy is being stressed. A clear
example of this is the maintenance of job stability
for public servants, people who are responsible for
supervising the actions of citizens and politicians;
they are public agents who must have their convic-
tion and personal will guided by impersonality and
by the law, never by the passing will of the rulers.

On the other hand, there is still the serious
problem of citizens who apear to live in a parallel
reality, absorbed by bubbles of false information
and the half-truths that the internet and social me-
dia spread so much. Here we have a clear case of
the need for improvement in education for free-
dom and citizenship. This means that people need
to understand the social and moral values of living
in a democracy, as well as becoming aware of the
horrors that autocratic regimes — which preached
racism, sexism, homophobia, etc. - have imposed
on humanity stripped of its rights. The State needs
to strengthen educational public policies aimed at
clarifying democratic values, the importance of
truth and facts, the need for free and critical think-
ing and the formation of a citizen spirit in Brazilian
people. Without this there will be no strength in
the institutions that permanently protect them
from the anti-democratic assaults of the most var-
ied groups, among which, the extreme right.

Hate speech and fake news must be made fur-
ther clarified to the citizens through governmental
advertising campaigns and public policies that aim
to elucidate people about those matters, giving
them digital education so that they can understand
the value of truth in a free and rational debate, un-
derstanding that living in society is always seeking
agreement through civilized debate and not
through lies and violence (physical and verbal). For
this, it is too necessary that there be better regula-
tion and more inspection over the individuals and
groups that disseminate and finance fake news and
hate speech, also understanding the need for
schools, colleges, and other social agents of values
dissemination, such as the press, to elucidate the
important debate between freedom of speech and
hate speech. Social actions must be rethought by
governments, the press, NGOs (Non-Governmental
Organizations) and other public and private agents
who can adopt active postures in the fight against
these evils and in the engagement of citizens in
more democratic and cordial actions.
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Ky TM0CJabUIN 6pasuiibChKi JeMOKpPAaTHUYHI IHCTUTYTH 10 TaKol MipH, 1110 CTBOPUJ/IM TIOKOJIIHHSA
JIt0Jiel, He3a/l0BOJIEHUX CaMOI0 JIEMOKPATI€l0 i CXUIBHUX 10 IPUMHATTSA NOJITUYHUX CTaHAAp-
TiB, IOB’I3aHMUX i3 KpallHIMH TPaBUMH | aBTOPUTApPHU3MOM, a TAKOXK Te, 1110 OpasuIbCbKUN HApo,
CTIOKYLIEHUH MOBOIO BODOXKHeYi, fIKa € T'0JIOBHUM IHCTPYMEHTOM 3HHMIIEHHSA [JeMOKPAaTHYHHUX
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KBIHTECEHIL{Ifl MPOTEKLIIi YECTI TA IIHOCTI MPALIIBHUKA
HAL[IOHAJILHOI MOJIILII

JlocnimxeHo mpaBOBY KBiHTECEHI[il0 MPOTEeKLii 0COGMCTUX HEMalHOBHUX INpaB IMpalliBHUKIB
HanjioHanbHoI noJtinii Ykpainy, a came KaTeropii pas, 1[0 perJiaMeHTYIOTb [10Bary [0 4ecTi Ta
TiIHOCTI MpaniBHUKA MOJiLil 9K NpeAcTaBHUKA opraHy Bjaaju. [IpoTekuida 4decTi Ta rigHOCTI
NOJIiLEeNChKUX SIK K/I0YOBi TepMiHHM | 06'€KTH MPaBOBOI OXOPOHHU € OCHOBHOIO METOI0 J0C/i-
mxeHHs. [IpoaHasizoBaHO YMHHE 3aKOHOJIABCTBO YKpaiHu y cdepi 3aXHUCTy 0COOGUCTHX He-
MalHOBHUX MpaB i cyZi0By NpaKTHUKy. KOHCTaTOBaHO Bi/ICYyTHICTh KOHKPETHOTO MPABOBOI0O 3a-
XUCTY 4ecTi Ta rifHOCTi npauiBHUKIB NOJILil Ta NOPAAKY NPOTEKLii 0COOUCTUX HEMAallHOBUX
npaB NpaLiBHUKIB uepes iXHil 0c06JIMBUI IPaBOBUI CTATYC.

Kamwwuosi cioea: npomekyis, yecms, 2idHicmb, npagosguti 3axucm, noAiyeticbKutl.

OpuziHaabHa cmammsi

BCTYIL Y cyyacHOMY CBiTi NpaBUJIbHICTD Al
OpraHiB BJIaZid iHOJZi CTABUTHCA MiJ, CYMHIB, TOMY
0 CYCHiJIbCTBO MAa€ BCe GiJibllle MOMXJIUBOCTEH
s focTyny o iHopMalii mpo pe3ybTaTH Ai-
AJIBHOCTI BJIaJJHUX CTPYKTYp. Y NpPaBOBHUX Jep-
»KaBax NIaHyIOTb OCHOBHI iZiel JiA/1bHOCTI OpraHiB
BJIaJiY, AKi I'PYHTYIOTbCA Ha NPaBOBUX NPUHLHU-
Nax, TAaKMX K BEPXOBEHCTBO IpaBa, 3aKOHHICTH,
ny6JiiyHicTh Tomo. Ha miacrasi npuHuny ny6.ri-
YHOCTi 6y/[Ab-IKUI TPOMAaJIHUH Ma€ MpaBO Ha
Joctyn g0 iHdopManii mpo AisJIbHICTL OpraHiB
Baaau. OaHak el NpUHLMI Ma€ He TiJIbKY M03U-
THUBHI HaCJiJKH, TaKi K 06i3HaHICTb HaceJIeHHs
npo Ais/bHICTh 1 edeKTUBHICTh peanisanii 3a-
BJaHb Ta QYHKIiH, 1[0 MOKJIaJeHi Ha BifnoBiAHI
OpraHy BJIAJIM, & U HeraTHBHI, HaMpUKJaj 06i3-
HaHICTb IPOMaJiiH PO MOXJIMBI BUNIAJKU HeJ0-
CKOHAJIOCTI JidJIbHOCTI BJIAJHUX OpraHiB, 110
3HWXKYE aBTOPUTET Jep>KaBU.

Ha xoxHuUH opraH BJaAu NOK/JIaJEHO IeBHi
¢byHkuil Ta 3aBAaHHA. BUKOHYyHOUM BJajiHi MOB-
HOBa)KEHHS, BiJNOBiAHUI yNOBHOBaXXEHUU oOp-
raH Jji€ 3riHO i3 3aKOHOJABCTBOM YKpaiHH, Of-
Hak epeKTHBHE BTUIEHHSI MPAaBOBUX HOPM ¥
KUTTS 3aJIEXKUTb He TUIbKM BiJl JOCKOHAJIOCTI
HOPM IIpaBa, KOMIIeTeHIIil Ipe/ICTaBHUKIB OpraHiB
BJIaJiY TOLLO, iICHYIOTb TakoX GpaKTopH 3 6OKY Cyc-
Hi/ZIbCTB3, 1[0 BIVIMBAIOTh Ha ePeKTUBHICTb YHK-
1ioHyBaHHA NpaBa. OAHUM i3 Takux (akTOpiB €
noBara CyCHiJibCTBa [0 OpraHiB BJjagu. BpaxoBy-
I0YA CHUCTEMY JiepKaBHUX OpraHiB BHUKOHaBYOl
BJIaJid, LeHTPaJIbHI OpPraHd BJIAJU peasi3yloTh
MOJIITUKY [epKaBU y BiANOBIAHUX HanpsMax Li-
SIJIBHOCTI, 1110 HampaBJ/ieHa Ha NeBHi coepu mpa-

© IleBko C.T,, 2023

BOBiZlHOCMH. OpraHoM, L0 3a6e3MNedye 3aXUCT
Jlep>kaBolo MpaB, CBOO0/, Ta 3aKOHHUX iHTepeciB
JIIOJIUHM 1 rpoMaZisiHUHA, € HanioHanbHa noJinis
Ykpainu.

Ak i Ha OyJb-IKUW opraH BJaaH, Ha Harmio-
Ha/IbHY MOJIIi0 YKpaiHU MOKJIaZIeHO 060B’sI30K
BUKOHAHHSl TaKUX 3aB/laHb: 3abe3le4YeHHs My6-
JIIYHOT'0 MOPSJIKY Ta My6JliyHOI Ge3MeKy, 3aXUCT
MpaB i CBO6O/, JIIOAUHU Ta 'POMAASIHHUHA, IPUITH-
HEeHHS1 BUMHEHHSl MpaBOIOpyILlIeHb, BUSBJIEHHSA
MPUYMH YYUHEHHS MPaBOMOpPYIleHb, MOPATYHOK
XKUTTS Ta 3JI0pOB’ 0Ci6, 3aXUCT MaWHa TOIIO.
OTKe, 3BaXKal0UM Ha HANPSIMU AiJIBHOCTI, MOXKHA
CTBep/KyBaTy, o HanjoHasnbHa nmosinia Ykpai-
HU SK OpTaH Jiep>KaBHOI BJIaIU CTBOPEHUH 3 Me-
TOI0 3abe3nedyeHHs iCHYBaHHS KOHCTUTYLIMHO
3aKpinyieHoi Mipyu MOKJIMBOI NOBEJIHKU JIIOJUHH,
3anobiraHHsa MOpylieHHsM il mpaBa Ha KUTTS Ta
3JI0POB’sl, YECTH i TiJHICTH, 1110 € HAUBUILOIO COIIi-
aJIbHOIO IiHHIiCTI0O B JepkaBi. OfHak edeKTHB-
HICTh AiIIHOCTI TOJIiLii He 0OMEeXY€ETbCS JIUIIIEe
JIOTMaMHU 3aKOHY, L0 perJjaMeHTy€E JOTPUMaHHs
HOpPMAaTHUBIiB, MOHITOPHUHI 332 BUKOHAHHSIM SIKHUX
MOKJIAIAETCA Ha KepiBHULITBO NOJiLii Ta iHII
OpraHM BJaJU. YKpaiHa € JJeMOKpPaTUYHOIO, Ipa-
BOBOI0, COLIIAJIbHOIO JIepKaBolo, TO6TO BJ1aJia Gop-
MY€ETbCS HApOJOM ILJISIXOM /JieJIeTyBaHHS MpaBa
Ha ynpaBJliHHA CYyCHiJIbCTBOM OpraHaM BJIaJU.
Be3zamnepeyHuM € Te, 1[0 HAPO/J, IPH JieJieTyBaHHI
YaCTHMHY NpPaB 100 YOPaBJIiHHA Jep>XaBOo Op-
raHaMm BJIaJi BUCJIOBJIIOE CBOE CTaBJIEHHS 0 HUX i
Ha JIOBIpYMX 3aca/laXx MOKJIAJa€ Ha BiJNOBIZHUX
0Cci6 MpPaBOMOYHICTb KepyBaTH CYyCHJIbCTBOM.
HagiTp y 3akoHi Ykpainu «IIpo Haupionanbny
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noJiilito» BU3HAYEHO, 1110 piBeHb epeKTUBHOCTI
JiAJIbHOCTI NOJIiLil BU3HAYAETHCA CTYIIEHEeM [0-
BipH HaceJleHHA.

3nifcHIOYM BJIaJIHI TOBHOBaXKEHHS, MpeJ-
CTaBHUKMU MOJIILI] CTUKAKOTHCA i3 CUTYyaLisIMU, KO-
JIU MOXKYTh MOPYILIYBATUCS He TibKY ixHi MaliHO-
Bi, a 1 HeMaitHOBI npaBa. [IpaniBHUKY Noilil xoua
i € cny>k60BHMU 0co6aMHy, ajie IM rapaHTOBAHI, K
i KOKHOMY TPOMaJAHUHY, NPUPOJHI, CcoLiiaJbHI
Ta eKOHOMIYHi paBa.

[IpaBa JI0JWHU - Lie IEBHI MOXKJIUBOCTI JIIO-
JUHHY, sIKi HeoOXiZHi /i1 1i icHyBaHHS Ta PO3BUT-
KY B KOHKpPETHHUX iCTOPUYHUX YMOBAX, 00’ EKTUB-
HO BH3HAYalThCS JOCATHYTUM PiBHEM PO3BUTKY
BCbOTO JIIOJCTBA i MalTb OYTH 3arajJilbHUMHU Ta
piBHUMHU A Bcix Jitofiedt (KpaBuyk, 2002). Bpa-
XOBYIOYM HaBeJleHe, IoBara JI0 4ecTi Ta TiHOCTi
SIK KOHCTUTYLiMHe [TpaBo 0cO6Y TaKOX Mae Micle
B JisIBHOCTI nmpauiBHUKIB HanjioHanbHOI nosinii
Ykpainu. Ilix yac BUKOHaHHSI CIYKO60BUX 000-
B’SI3KiB NpeJCTaBHUKH TPABOOXOPOHHOTr'0 OpraHy
CTUKAIOTbCS 3 BUMAJKaMU MOPYIIEHHS LbOTO
npaBa K 100 IPoMa/isH, TaK i moao cebe. Iu-
TaHHS NMOPSAKY 3aXUCTY 0COOUCTUX HEMAMHOBUX
npaB IPOMa/isiH BperyaboBaHi HopMaMu LluBib-
HOT0 KOJIeKCYy YKpaiHM Ta iHIIMX 3aKOHOJABYMX
aKTiB, ajle mocTtae npobJsieMa 3aXUCTy 4ecTi Ta
riIHOCTI came npaniBHUKIB HanjioHanibHOI mostinii
Ykpaiuu.

META 1 3ABJAHHA JOC/IIAKEHHA. Me-
MoK CTaTTi € BU3HAYEHHS MPABOBOTO MOPSJKY
3axXHUCTYy 4YecTi Ta rigHocTi npaniBHUKIB HanioHa-
JibHOI mousinii Ykpainu. 3agdaHHAMU [OCTiIKeH-
Hsl € BU3HAYEHHS IOHATh «4eCTb» 1 «TiJHICTb» SIK
HEeBiAUY>KyBaHUX OCOOUCTUX HeMaWHOBUX IIPaB,
iXHBOr'0 Miclisi B CUCTeMi NpaB, a TakoX JediHimii
MPaBOBOI0 3aXUCTY YeCTi Ta riJHOCTI NpaliBHUKIB
NoJIiLiT 1K 0COBJIMBUX Cy6’€KTIB TPaBOBIJHOCHUH.

METOA0JIOTIA AOC/TIAXKEHHS. 3 MeToto
NOBHOr0, 06’€KTUBHOr0, BCEGIYHOrO, y3arasib-
HIOIOYOT'0 JIOC/i/P)KEHHsI OKpecseHOol Mpob6seMu
OyJla BUKOpUCTAaHAa HU3Ka METO/IB HAyKOBOIO
Ni3HaHHA. 3a J0IOMOro MeTOJy NOPiBHSAHHS,
SIKUH TOJISITA€E B Mi3HABaJIbHIN omepaliii, 110 Je-
>KUTb B OCHOBI Cy/P>KeHb MPO MoJIi6HiCTh abo Bif-
MiHHICTb 06’€KTiB, BUBUEHO MOPSAJO0K MOXKIUBOIO
IIPaBOBOTO 3aXUCTY YeCTi Ta riJHOCTI rpoMajsH i
CAyK60BHX 0cib. BukopuctanHs rinoreTuko-ze-
AYKTUBHOI'O MeTOJY, CYTHICTb IKOTO 3BOAUTBHCS
Jl0 CTBOPEHHSI CUCTEMU [JleAyKTUBHO MOB’sI3aHUX
rimores, 3 SKUX 3PEITOI BUBOJATbLCS TBEP-
JOKEHHST TPO eMITipUYHi GaKTH, 103BOJIUJIO BCTa-
HOBUTH Bi[ICYTHICTb HOPM 111010 3aXUCTY YeCTi Ta
riJHOCTI caMe MpaLiBHUKIB MOJiLii HIJIAX0M A0C-
JIi/PKEHHS1 JOKTPUHAJbHUX Ta 3aKOHOJAaBYMX
MOJIOXKeHb. 3a JIONIOMOr0l0 MeToJy aHasli3y (mo-
JiJ1 06’€eKTa Ha CKJaJ0Bi 3 MEeTOI0 iX CaMOCTiHHO-

ro BUBYEHHs) MUTaHHS MPOTEKIIil yecTi Ta riJjHo-
CTi mpaniBHUKIB noJinii 6y/10 ki1acudikoBaHO Ha
OCHOBHI ckJaioBi. To6To GyJsio mpoaHali30BaHO
HOPSIOK 3aXUCTy OCOOHCTHUX HEMaMHOBUX IpaB
rpoMa/isiH, IPaBOBUH CTATyC MOJiLEeNHCbKUX Ta Ha-
SIBHICTb MOXUIMBOCTI 3aXUCTy OCOOGUCTHUX HeMai-
HOBHX IpaB MNpaliBHUKIB NOJILil. 3 BUKOPUCTAaH-
HSM MeTOJy JeyKIil (mepexin y mpotieci misHaHHS
BiJ] 3arajibHOro A0 OJAUHUYHOrO (KOHKPETHOrO),
BUBeJIeHHA OJWHUYHOIO i3 3arajbHOro, InpoLec
JIOTIYHOTO BHCHOBKY, TOOTO Nepexojy THUMH YU
IHIIMMU NIpaBUJIaM JIOTIKHU Bif, JesdKUX NPOMO3U-
LM Jo0 ix HacJaiKiB) 6yJi0 BUSHAYEHO HAsIBHICThb
NIPaBOBOI0 3aXUCTY YeCTi Ta iAHOCTI NPUBATHOI
0CO0HM Ta MPOTWIMHY NPABOBOTO PeryJHBaHHSI
3axXHUCTY 4YecCTi Ta TiJHOCTi moJiinelcbKoro. 3a J10-
IIOMOI'0I0 CUCTEMHOT0 NiAX0oAy 6yJI0 PO3I/ISIHYTO
npo6JieMy MpOTeKIii YyecTi Ta rigHOCTi moJsinen-
CbKOTO 4Yepe3 3araJbHUM NMOPALOK 3aXUCTY 0CO-
6UCTUX HEMAaWHOBHUX MpaB 0Cio.

3a3HaueHi MeTOAM 6yJ/IU 3aCTOCOBAHI 3 METOI0
OKpeCJIeHHA LUIAXIB 3aXWUCTy 4YecTi Ta TiJHOCTI
npayiBHUKIB HalioHasnbHOI nmoJiinii Ykpainu Ta ix
paBOBOro peryawoBaHHA. Ha mnigTBepmxeHHA
3po6JIeHUX BUCHOBKIB HaBeIeHO CY/I0BY NMPAKTHU-
Ky, 110 [aJ10 MOXJIMBICTb KOMIIJIEKCHO BU3HA4YH-
TH TMO3ULII0 3aKOHOAABLA 3 JOCJIKEHOro IH-
TaHHA Ta BUCBITJIMTU NOPAJLOK 3aCTOCyBaHHA
MpaBOBUX HOPM, MOB’I3aHUX i3 BUMaJKaMH IO-
pyLUeHHs paBa Ha 4YecTb i TifHicTb ocobu. Lle 3i
CBOTO GOKY MiJITBEPRKY€E MpobJIeMy, siKa iCHYE B
JlepKaBi 11010 3aXUCTy 0COOUCTUX HEMaMHOBHUX
IIpaB [paLliBHUKIB MOJIILl.

PE3YJIbTATH JOCIIKEHHA TA
AUCKYCIA. BukoHyloud 3aBJaHHA JepraBH i3
3axXUCTy paB i CBOGO/ JTIIOAUHU Ta TPOMAJSHUHA,
NiATPUMaHHA TpPOMaJCbKOrO0 MOPAAKY Ta TIpo-
Ma/ICbKoi 6e3neKHy, PUIIMHEHHsI BUMHEHHS Tpa-
BOINOpYLUEHb, BUABJIEHHA NPUYMH IX yYUMHEHHA
Ta 3anobiraHHa iM, npauiBHUkM HauioHanbHOI
noJjinii YkpaiHu pu3MKyIOTb CBOIMH 0COOUCTUMU
HeMallHOBUMHW Ta MaWHOBUMHU MpaBaMU. 3Ji0-
YUHHICTh | NPaBONOPYLIEHHS, 10 BUKJIWKAIOTh
NOYyTTS HE3aXULIEHOCTi, € OCHOBHUMHU NPUYH-
HaMH iHJUBiJlyalbHUX Ta CYKyNHUX (€KOHOMiy-
HUX i colliasibHUX) BTpaT. /Jep>kaBHa MOJIiTUKA
CIpsiMOBaHa Ha 60poThOY i3 [UMHU NpobJeMaMy,
OCKIJIbKM BOHU NOMITHO BILIMBAalOThL Ha A06po-
oyT Jirofel. Jlep>kaBHi pecypcH, AKi BUIISIOTHCS
MOJIiIIil, € KJIOYOBUM iHCTPYMEHTOM 60pOTbOH 3i
3JIOUMHHOIO JigJIbHICTIO Ta BIJINBY Ha CHPUH-
HATTA I'pOMaJifAHaMU PU3UKY 3J04MHHOCTI. Op-
raHisanis moJsinercbKUX CUJ HeoJHaKoBa B pi3-
HUX KpaiHax. [IpoTe ofjHi€l0 3 HaUNOIMMpPEHIINUX
opraHizauiHux GpopM € noJiLedcbKUN NaTpyib,
po60oTa SIKOro BpaxXoOBYE SIK MpsiMe 3abe3MedyeHHs
MPaBOINOPALKY, TaK | B3AEMOZiI0 3 TpOMaJiIHAMH,
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106 CTUMYJIIOBAaTH Y4acTh CyCIiJIbCTBA B pO6OTi
MOJIILT Ta 3MEHILUUTH NIOYYTTH He3axUILEeHOCTi B
okpemux oci6 (Montolio, Planells-Struse, 2015).

Be3yMOBHO, OJiHi€l0 3 BHULIMX LiHHOCTEH Yy
Jlep>kaBi € YKUTTSA Ta 3/0pOB’sl, 4eCTb i TiJIHICTb
JIIOAUHU Ta rpoMajsaHuHa. [lpaniBHUK moJinii,
BUKOHYIOUH MOKJIa/IeHi Ha HbOT'0 TOBHOBAXKEHHH],
PU3UKYE He TiIJIbKU CBOIM KUTTSAM i 3J0pOB’sIM, a
1e ¥ NpaBOM Ha NOBary A0 4ecTi Ta rifHocrti. [u-
TaHHA 4YecTi Ta TiJHOCTI fIK 0G’€KTiB MpaBOBOI
OXOPOHU He BH3HA4Y€HO B 3aKOHOJABCTBI, OZJHAK
y4eHi MalThb CBOI MOTJISAU LO/0 LIbOTO0.

flk 3a3Ha4alOTh HAYKOBILi, HA KaJib, 3aKOHO-
JABCTBO He MIiCTHUTb YiTKOro BU3Ha4YeHHs YecCTi i
TITHOCTI, OCKIJIbKM BOHU € MOpPaJIbHO-eTUYHUMU
KaTeropissMy ¥ BoJJHOYAC 0COGUCTUMU HEMalHO-
BUMM NpaBaMH, IKUM 3aKOH HaJla€ 3HA4YEHHA ca-
MOCTiHHUX 06’eKTiB cypoBoro 3axucrty. Lli kaTe-
ropii Mo)kHa poO3TIJSilaTy 3 Pi3HUX MO3ULINM: AK
¢dinocopcrkuil GeHOMEH Yy BUIVISAALI COLiaIbHOI
OLIIHKU ¥ OKpeMO sIK MpaBoBUH peHOMeH y BU-
i 06’€eKTa MpaBa, a TaKOX PO3KPUBATH iX
CYyTHICTb OKPEMO; B acCleKTi KOHCTUTYLiAHOTO
npaBa fIK HalBULLYy COLia/bHY L[iHHICTb U OKpe-
MO; B acneKTi I[UBIJIbHOTO MpaB sIK 0CO6UCTe He-
MaitHoBe 6Jaro (JIos'sik, TuTko, 2013).

['eHe3a BYeHHd PO JIIOACBKY TiJHICTb Tpa-
JULIAHO TOB’A3YETbCA 3 PO3BUTKOM izel mpo
npaBa JIIOAWHM, BOHA CTajia MiAIPYHTAM AJs
NPHUPOJHOIO MpaBa Ta 6Aa3UCOM JJis 3arajJibHUX
npaB JIIOJVWHY, TOMY 110 TJAyMa4yuaach siK NpOsIB
JIyXOBHOT'O HayaJia JIIOJWHH, TOOTO NposiB ii npu-
poau (IlltTayenko, 2018).

[cHye yMMasio HayKOBUX MiAXOJiB [0 pO3y-
MIiHHS MOHATTSA Ta CyTHOCTI JIIOJCbKOI TiZ{HOCTI:
JIIOJCbKA TiAHICTb PO3rJIS/IAEThCA K OJHA 3 Oa-
raTboX CBO60/] JIIOJHHM; TiJHICTb € NO3UTUBHUM
[IpaBOM; IIPaBO JIOAVHU Ha TiAHICTb PO3yMIIOTh
4K 3acaZjHuy4e L0J0 IHIIMX ii IpaB, OCKUIBKU BO-
HO peaJsli3yeThbCs Yyepe3 0AHOYaCHE 3aCTOCYBaHHA
pa3oM 3 iHIIMMM NIpaBaMHu i cBo6oJaMu rpoma-
J{H; MPaBO Ha JIIOJACBKY TiAHICTb PO3TJIAAAETHCA
SIK aOCOJTIOTHE, TOOTO TaKe, 1[0 OXOPOHSEThCA Bif
yCix iHIMX cy6’€KTIB MpaBa, sKi y 3B’3KY i3 UM
CNiBiCHYIOTh Y IEBHOMY IIpaBoBOMY pexxkuMi (Po-
3BaJIoBCbKkUi, 2018).

Y HOpUAUYHOMY CJIOBHUKY NOJAETHCS TaKe
BU3HA4YEeHHA: 4YeCTb i TifHICTL rpomazdaH - Le
0COGMCTI, HEBi EMHI BiJ1 0cO6M HEMaAMHOBI 6J1ara,
10 OXOPOHAKTHCA AK LMBIJIBHUAM, TaK i KpUMi-
HaJIbHUM NMpaBoM. BpaxoBY€eThCH, 1110 YECTh — Iie
MeBHa Colliaj/ibHAa OIliHKa TpOMaJITHUHA, 06€K-
THBHE CTaBJIEHHS JI0 HbOTO, sIKe YTBOPIOE HOro
MOpaJIbHY i iJ10BY penyTanito.

laHicTh - yCBiloMJIEHHS OCOGUCTHX CBOIX
sIKOCTeH, 3/1i6HOCTeH, cBiTOI/IAAY i CycHiJIbHOTO
3HavyeHHs (['bxeBcbkui Ta iH., 2003).

fx 3a3HayarTh HAYKOBLi, 4eCTb — I KOM-
MJIEKCHE MOpaJIbHO-eTUYHE i collia/IbHe MOHSTTS,
MOB’3aHe 3 OI[iHKOI0 TaKHUX AKOCTeH iHJWBiza,
sIK BipHICTBb, clipaBeJIUBICTb, MPaBAUBICTD, 6Jia-
ropoActBo. ['iAHICTh — Ije moBara Ta caMonoBara
JIIACBKOI 0COGMCTOCTI, MOpa/ibHO-eTUYHA KaTe-
ropis. [gHICTb JIOAMHU - e Ta LiHHICTb, AKOI
BOHa HabyBae i sAKy 30epira€ B CyCHiJbCTBi
(JloB’six, TuTko, 2013).

JItoAcbKa TiiHICTh — Lie MO3UTUBHA CaMOOlli-
HKa KOHKpeTHoOl JitoauHu. [IpaBo Ha moBary o
rizHocTi ocobu HaZae i MOXIMBICTH YCBifjOM-
JIIOBATH 1 Bi4yBaTH CBOI LiHHICTb K JIIOJWHY,
MaTH NO3UTUBHY MOpPaJIbHY OLIHKY 11040 cebe,
MOBHICTIO YHUKATH KaTyBaHHS, >KOPCTOKOTO, He-
JIFDJICBKOTO0 a60 TaKOTO, 1110 MPUHIKYE ii Ti/IHICTB,
MOBO/IKEHHS, MPUHU3JIMBOI0 TOKapaHHS, BIIbHO
MOrO/KYBAaTUCA Ha MeAW4Hi, HAayKOBiI 4 IHIII
nocaiau (TMliaropoauncbkui, 2009).

Konumnsa cygasa KacauiliHoro aaminicTpa-
TUBHOTrO cyAy, HaykoBuLd I. B. Canpukina (2006)
BBaXKa€, 10 4YeCcTb — Ile 0COOGHUCTe HeMaHHOBe
6s1aro, sike MO CYTi € MO3UTHMBHOIO COLia/IbHONO
iHpopmariieto nmpo oco6y, 10 IPYHTYETHCA HA Y-
BJIEHHSIX MPO J106PO i 3J10, YCTAJIEHUX Y CYCHiJIbC-
TBI, 1 yCBiZIOMJTIOETBCS cCaMO10 0C06010.

B enoxy aHTHYHOCTI JItO/[CbKY TiIHICTb NOB’SI-
3yBaIM i3 MpaBOCY6 €KTHICTIO JitoAUHU. JItoAChbKa
TiZIHICTb MaJia ABi CKJIa/I0BI: TiIHICTh YJieHa CIiBTO-
BapUCTBa i rifHicTb rpoMagannHa (I'puiyk, 2007).

ligHicTb - 16 MopasibHa pucCa, IKa Bizjob6pa-
’)Ka€ YHIKaJbHY NPUPOAY JIIOAWHU. 3 MOMEHTY
HapOXKeHHH KOXXHOI JIIAUHM II TiHICTb € ofHa-
KOBOIO, PIBHOI 3 TifHICTIO BCiX iHIIMX JIOJEN.
YcBifoMIEHHA LBOTO KOXXHOK JIIOJUHOK NpHU3-
BOJAUTH A0 GOpPMyBaHHS y Hel MOYYyTTs BJIACHOI
rigHocti (PabinoBuy, 1997).

[Tana Pumcbkuit benegukt XVI cBoro yacy
3adBUB, L0 TiJHICTb JIOAVHU € LEHTPOM IpaB
JIOAUHY, i L[i IpaBa MalTb CBOIM /KepesioM BU-
UM BUMip NPUPOJHOrO NpPaBa, SIKe MiCTUThCSA B
cepusx Jjer i AKOMy Ma€ HiJKOPATHUCS NPaBo
nvcade. lle TOHATTS aHa/MIOriYHO BiZJ06paXkeHO B
KaTOJIUIIbKOMY KaTeXxi3uci, IKHA BYUTB, 110 JIIO-
JIMHa GyJia cTBOpeHa 3a ob6pa3oM Boxum, i 1e €
OCHOBHHUM /pKepeJsioM g ii rigHocti. Hanpu-
ksaj, Tomac [leiH KpaCHOMOBHO MOCHJIaBCS Ha
«IPUPOJHY TiJHICTb JIIOAWHU» [J 3aXUCTY iH-
JUBiJlyaJbHUX MpaB, X04a TaKUK CHOCI6 3aXHUCTy
He OYB MPOIMUCAHUN y 3aK0Hi. ToMy He AUBHO, 1[0
OCHOBHMUH yHNOpSAHUK 3arajbHoi Jeksapanil
npaB JIlOAUHY, IKUM O0yB Tomac [leliH, Tak mupo
MOKJIaZIaBC Ha KOHLEMNLit0 JOACHKOL TiAHOCTI y
cBOiH ¢inocodii Ta moygiTHYHINA AyMIIi, pO3MicTH-
B 1I B ocHOBI [lekyapauii. TakuM 4uHOM, 3a-
XHUCT JIACbKOI TiIHOCTi BcixX JitoZied 6yB MifHs-
THUU HaJ, yciMa iHIIMMU MipKyBaHHSIMH, a 3aXUCT
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NPUPOJHUX MpaB JIIOAWUHHU CTaB MNOXIJHHWM Bij
rigHocti itoaunu (Glensy, 2011).

3aK0HO/laBYa HEeBU3HAYEHICTb CTOCOBHO KBiH-
TeCeHIlii MOHATb «4eCThb» i «TiAHICTb» TaKOXK MifJ-
TBEPAKY€ETbCA Ha miacTtasi [locranoBu [lienymy
BepxoBHoro Cyay Ykpainu «IIpo cysoBy npakTu-
Ky y CIpaBax Mpo 3axMUCT TiHOCTI Ta yecTi ¢i3u-
YHOI 0CO6H, a TaKOX AisoBOI penyTanii ¢pizuyHoOi
Ta WPUAMYHOI ocobu» Bijg 27 marortoro 2009 p.
Ne 1. BignosigHo go n. 4 [ToctaHOBU YMHHE 3aKO-
HOJZIaBCTBO HE MICTUTb BU3HA4Ye€HHS MOHATH Tif-
HOCTI, 4eCTi 44 JiJI0OBOI penyTaLii, OCKIIbKYM BOHU
€ MOpaJIbHO-eTUYHUMHU KaTeropisaMy M ofHoYac-
HO OCOOHCTHUMH HeMaWHOBUMH MpPaBaMH, SKUM
3aKOH HAJA€ 3HAYeHHSl CaMOCTiMHUX 06’€KTiB
CYZl0BOT'0 3aXHUCTY.

3okpeMa, y [locTaHOBI 3a3Ha4a€eThCA, 1O Mij
TIJHICTIO CJIiA PO3YMITH BU3HAHHA LIHHOCTI KOX-
Hol ¢i3nyHOl 0coby fAK yHiKaJbHOI 6ioncuxocon-
aJIbHOI L[IHHOCTI, 3 YeCTI0 NOB’SI3YETbCS MO3UTUB-
Ha CoIliaJibHa OIJiHKA 0COGM B OYaX OTOYYIOYHX,
sKa I'PYHTYETbCA Ha BiamnoBigHOCTI 11 AigHb (1mo-
BeJliHKH) 3arajJbHONPUUHATUM YSBJEHHSIM PO
Jo6po i 3710, a mixg AinoBoro penyTanieto ¢pizudHOl
0coOM pO3yMieETbC HabyTa 0CO60K CycIiJbHA
oLiHKa ii Ai10BUX | mpodeciiiHuX AKOCTel NIpU BU-
KOHaHHI Helo TPYA0BUX, CJIY»KOOBUX, TPOMaJICbKUX
yy iHWKx 060B’sA3kiB. [lif AisioBOIO penyTali€to
IOPUJIUYHOI 0CO6H, Y TOMY YHCI MiMPUEMHUIIb-
KUX TOBAapUCTB, Qi3MYHUX OCI6 - MiJNPHUEMILB,
aJIBOKaTiB, HOTapiyciB Ta iHIIUX 0Ci6, po3yMi€ThCs
OLiHKa iX MiANPUEMHULBKOI, TPOMAJCHKOI, Mpo-
deciiiHol 4K iH1IO] AiANBHOCTI, AKY 3/iHCHIOE Ta-
Ka 0c06a fIK y4YaCHUK CYCHiJIbHUX BifHOCUH L.

OT:xe, icHye 6araTo JyMOK y4eHUX 11070 BU-
3HAYEHHsS] KJ/IIOYOBUX OCOOUCTUX HEeMalHOBHUX
npaB 6yb-siKoi oco6u. Tak, riHiCTb MOXKHA BH-
3HAQUUTHU AK TaKe BIYYTTSA BHYTPILIHbOIO Xapa-
KTepy, 1110 Hioro Mae cama ocoba. YecTio BU3Haua-
JIOCh ySIBJIEHHS CYCNiJIbCTBA Npo ocoby. Came npu
nocAraHHi Ha rapanToBaHe KoHcTuTynieo Ykpa-
iHM mpaBoO Ha MOBary /|0 TiTHOCTi Ta Ha HaWUBUIIi
coljiaJibHI IIIHHOCTI 4YecCThb i TifHICTb 3aBAAEThCA
IIKO/JA He TiJIbKU 0Cc06i, a i1 aBTOPUTETY JepKa-
BY, TOMy L0 OJHUM I3 HalpsMIiB CTBOpPEHHA
Jlep>KaBU € BCTAHOBJIEHHS TA rapaHTyBaHHA J0-
TPUMaHHs MpaB, CBOOOJ i 3aKOHHUX iHTepeciB
0cib, a Takok My6J1iYHOrO iHTEepecy.

1 [Ipo cyioBy NpaKTUKY y cpaBax Mpo 3aXUCT
rizHocTi Ta 4yecTi pi3M4HOI 0COOH, a TAKOXK iT0BOT
penyTauii ¢isuuHoi Ta ropuguYHOI ocobu : Ilocra-
HoBa [lnenymy BepxoBHOro cyay YKpaiHU Bij
27.02.2009 Ne 1 // Basa panux (B/l) «3akoHojaB-
cTBO YKpainu» / BepxoBHa Paga (BP) Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/v_001700-09
(maTa 3BepHeHHs: 27.12.2022).

OfHaK FKIIO 1 TpaBa iCHYIOTb, TO/li HEO6Xi-
JHO BHU3HAQUYUTU MeXaHi3M IX 3axHCTy. 3aJie’KHO
BiJl BUZy NpaB € pi3HUM 06CAT MpaBoBOro 3abes-
NeYyeHHS 3aXUCTy BiAnmoBigHOro mnpasa. 3aajs
BU3HAYEHHS TapaHTill 3aXUCTy NpaBa Ha 4YecTh i
rizHicTh HEOOXiZHO MpoaHai3yBaTH HOro micie
B AudepeHniariii npas.

[IpaBa i cBOGOAU JIOAMHU Ta IPOMaJISTHUHA
3aJIeXKHO BiJi CIPSIMOBAHOCTI NOTPe6 0co6H 110/,0
cbepu cycmiJibHUX BiIHOCUH MNOAINAIOTBLCS Ha
¢i3uyHi, ocobucTi, MoJNiTUYHI, EKOHOMIiUH], ryma-
HiTapHI Ta NpaBa Ha coljjaJIbHUH 3aXUCT.

Jlo ¢iznyHuX npaB i cBOGOA, JIIOAWMHU HaJle-
»KaTh MPABO Ha XXUTTs, CBOGOAY Ta OCOOUCTY HEeZlO-
TOPKaHHICTb, 6e3nevHe JJ1s KUTTS 1 340poB’s Jo-
BKIJ/IJIfl, OXOPOHY 3710pOB’Sl Ta MeJUUHY JONOMOTY,
JIOCTaTHIN )XUTTEBUM piBeHb CBIil i cBOET ciM L.

Jo karteropii ocobucTicHMX npaB i cBO6O[,
BKJIIOYAIOTh NPaBO Ha BiJIbHUM PO3BUTOK CBOEI
0COOUCTOCTI, MOBary rifHOCTi, CBOGOAY AYMKH i
c/oBa, cBiToryaay i BipocmoBifaHHs, CBOGOAY
nepecyBaHHs i BUGOPY MicLisl IPOXKUBAHHSL.

[loniTUMHUMHK TpaBaMHu Ta CBOGOJAMHU JIIO-
JUHHU | rpoMaZidHHMHA CJif, BBaXaTU IpaBa Ha
rpoMaZITHCTBO, CBOOOAY 06’€lHAaHb y MOJITUYHI
naprTii, paBo 36upaTHCA MUPHO 6e3 36poi i mpo-
BOJUTH MITHUHTH, MOXOAM i AeMOHCTpallii, 6paTu
y4acTb B YNpPaBJiHHI JepKaBHUMHU CIIpaBaMy, y
pedepeHayMax, MpaBo BUIBHO OGUpPATHU i OYTH
06paHHMHM JI0 OpraHiB JiepaBHOI BJIaiM i opra-
HIiB MiCLleBOI0 CaMOBpPSAJYBaHHdA, IpaBO Ha piB-
HUU JOCTYI [0 Aep>KaBHOI CJIYKOU.

flk eKOHOMIYHI mnpaBa pO3IJIAJAITb NpPaBoO
BOJIOZITH, KOPHUCTYBaTHUCA 1 pO3MOPAMKATUCA
CBOEI0 BJIACHICTIO, IIpaBa Ha MpaLlo, MiAIpUEM-
HULbKY Ai/IbHICTB, 3ap06iTHY MJIaTy, CTPalK.

I'ymaniTapHi mpaBa i cBo601u JIIOAUHU — 1ie ii
IpaBa Ha OCBITY, HA KOPUCTYBaHHA JOCATHEHHA-
MU KyJbTYpH 1 MHUCTelTBa, CBOGOAY TBOPUOCTI,
ABTOPCHKI NpaBa.

Jo conjanpHux npaB KoHcTuTyLis YkpaiHu
BiIHOCUTh NpaBO Ha coljajbHe 3abe3nevyeHHH,
MeHCil Ta iHIII BUAY coljia/IbHUX BUILJIAT i J0MO0-
MOTH, MpaBo Ha KuTJ0 (L[Bik Ta iH., 2009).

OTKe, MpaBO Ha 4YeCTb i TiIHICTb HAJIEXKUTH
Jl0 OZHOTO 3 BU/IB 3arajlbHOJIIO/ICbKUX IIpaB 0Co-
OH, 10 MiJJAraloTb TPaBOBOMY 3axXUcCTy. ¥ pasi
NOCATAaHHSA YM MOpYILIEeHHs NpaBa Ha 4ecTs I Tij-
HiCTb NpaliBHUKA MOJiLii MoTepHawTb HOro co-
LjiaabHI npaBa gk oco6u. [lpaBa Ha 4ecTs i ria-
HiCTb BH3HAYE€HO HAWBUIIMMH COLiaJbHHUMHU
I[IHHOCTSIMM B YKpaiHi, BOHU € HEBiJ EMHUMHU.
ToMy 3axuIawyd 0COOMCTI HeMaHWHOBI Ta MaW-
HOBI IIpaBa 0ci6, Heo6Xi/[HO, 11106 i caM MpaliBHUK
noJiinii MaB peaJlbHUM MeXaHi3M 3aXUCTy CBOTO
NpaBa Ha YecTh i Ti/IHICTb He IK 3BU4alHUM r'po-
MaJIsIHUH, a K yIOBHOBaXkeHa 0c06a, TOMY LIO
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MMUTAHHA NI0Baryu A0 NpaliBHUKIB OpraHiB BJagu
Biflo6paxkae moBary Jio camoi Jiep>kaBH sIK CycIIi-
JIBHOT'O IBUILA.

[luTaHHA NpoO 4YecThb i rifHICTh NpaLiBHUKIB
OpraHiB Ta NiApO3/4UIiB MOJiLil — [je HacaMnepes
NWMTaHHA [pO NIpaBa JIJWHY, NPO iX peasbHe
3abe3neyeHHs1. OJHUM 3 OCHOBHUX HOPMAaTHUBHO-
IPaBOBUX aKTiB I10JI0 3aXHUCTy OCOGUCTHUX He-
MalHOBHUX NpaB MpaliBHUKIB OpraHiB Ta Hifpo3-
AiniB moJtinii € nocrtaHoBa [linenymy BepxoBHoro
Cyny Ykpainu «IIpo 3acTocyBaHHA CyaMH 3aKo-
HO/IaBCTBAa, L0 Nepejbavae BiZnoBiJjalbHICTh 32
MOCSATaHHS Ha JKUTTS, 3[J0POB’s, TiJHICTh Ta BJIa-
CHICTb CyAJiB | MpaliBHUKIB MPaBOOXOPOHHUX
OpraHiB», 1Ka peryJo€ Ha 3aKOHOAAaBYOMY piBHI
npoLuec MNPUTATHEHHA /[0 BiANOBiJaJbHOCTI 3a
NOpyLIeHHA IIpaBa Ha IoBary [0 4ecTi, FifHOCTI
Ta JiiJIoBOi penyTanil npaBooxopoHuiB (/l3epa Ta
iH.,, 2008). 3a3HauyeHa [locTaHOBa MiCTUTH MOCU-
JIaHHA Ha cT. 189-1 KpuMiHa/JbHOrO KOZEKCy YK-
paiHy, fKa perJlaMeHTYe MOpYILIeHHs MpaBa Ha
MoBary ZI0 4ecTi Ta TiJHOCTI MpaliBHUKA [IPaBo-
OXOPOHHUX OpPTaHiB K KpUMIHAJILHO KapaHe Ji-
AHHS, aJle HUHI I CTaTTA BUKJIIOYEHa.

YrHHe 3aKOHOJABCTBO YKpaiHM BHU3HAYaE
4yecTb i TifHICTh 06'€KTOM MPaBOBOIO pPeEryJiio-
BaHH#, caMe Li NMOHATTA 3a3Ha4yeHi y CTaTTAX 3,
21 ta 28 Koncrutyuii Ykpainu. OTxKe, BOHM Iie-
pebyBalOTh Mij, MPaBOBOK OXOPOHOI, TOMY IO-
BUHHI MaTH BiZiNOBiAHUIN MeXaHi3M 3aXUCTy LIO-
Jl0 BCix KaTeropii oci6 He3aJIeXKHO Bif ix cTaTycy.

[Ipu nocsAraHHi Ha 4YecTh i rifiHICTh MpalliB-
HMKa NOJIILI TOCTAaE NUTAaHHA 3aXUCTy He TiJIbKU
0CcO6UCTUX HEMAMHOBUX NpaB N10Ca/i0BOI 0cO6H, a
1 iHTepeciB Aep:kaBU Ta ny6JidyHOro iHTepecy. Lle
NUTAHHSA € BKpal aKTyaJlbHUM 4Yepe3 Te, 1[0 Hac-
JliIKaMU TOpYIIeHHs LbOTr0 IpaBa € 3aBJaHHA
MICHUXOJIOTIYHOI, MOpaJIbHOI LIKOAW MOJileNCchbKo-
My Ta MiApUB aBTOPUTETY IpaliBHUKA MOJinii i
BCbOro opraHy HarnjioHanbHoiI nosinii Ykpainu sk
OpraHy BJIaJjd B CYCIIJIBCTBI, 110 BUSABJAETbCA y
3HEBaXXKJINBOMY CTaBJIEHHI 110 Hboro. lle nuTaHHA
OyJI0 JOCHiPKEHO B pakypci moJjinelcbKoi ncu-
X0JIoTi], iIKa cpsiMoBaHa Ha Te, 00 JIOIOMOTTH
NnpaniBHUKaM MPaBOOXOPOHHHUX OpraHiB Ta are-
HTCTBaM BUKOHYBaTH CBoi QyHKIII i 3aBAaHHA 3
ONTUMaJIbHOW edeKTHUBHICTIO, 6e3neKkow U Jo-
TpPUMaHHAM 3akoHiB Ta eTuku (Corey, Honig,
2010), ToMy 110 HACAIAKOM HETATUBHOTO BIJIUBY
Ha MCHUXO0JIOTiI0 MOJILEMCbKOro € 3HMMXKEHHSA HOoro
KYJIbTYPU.

[Tosineiicbka KyJIbTypa — 1le Habip I[iHHOCTEH,
ki GopMyIOTb Te, K MOJileHChbKi CIPUHMAIOTh
CBO€ poboue cepeloBUILE Ta AiI0Tb Y HboMy. Lleit
CBITOI/IS1]] CTBOPIOETHCS peaJlbHUMU Ta Iepefoa-
YyyBaHUMHU Hebe3NeKaMy, MOB’I3aHUMHU 3 pobo-
TOW MoJiLil, i XapaKTepU3yeTbCs HEaAGHUSIKOI0

FPyNOBOIO IHTPOBEPCIE Ta UHIZSMOM CTOCOBHO
0Ci6 Ta rpyi, 1110 He NMoB’A3aHi 3 noJinier. OTxe,
3a JIoNoMoOrot Bifoopy odinepiB, HaBYaHHA Ta
JIOCBiJly pOGOTH CTBOPIOETHCS i 3MIlHIOETHCSA
MEHTAJIITET «MH NPOTHU HUX», AKUN BUSBJSETbHCS
B LMHIYHOMY CTaBJIEHHI [0 TPOMaJCbKOCTI Ta
MOBYA3HOMY HPUUHATTI HempaBOMipHUX JiH,
MeTadOpUYHO BiJIOMOMY K «CHUHS CTiHa MOB-
yaHHs» (Nhan, 2014). ToMy HeoO6XiZlHO BUSHAYHU-
TH CIIOCI6 OXOPOHM IpaBa HA 4YecTb i TiJHICTb
NpaLiBHUKA OpraHy NOJILI.

AHasi3yo4yu crocob6yu 0XOpPOHU perJjiaMeHTo-
BaHUX 3aKOHOM IIpPaB, MOXXHa BUOKPEMHUTH TaKi,
SIK KpUMiHaJIbHO-NIPaBOBUH 3axUCT, aJMiHicTpa-
TUBHO-NPAaBOBUM 3axXUCT, LHWBIJIbHO-NPAaBOBUMI
3axXUCT, FOCIOJAPChKO-NIPaBOBUM 3axUCT. Ld Kiia-
cudikallis € yMOBHOI0. Y KpUMiHaJbHOMY MpaBi
cepeJ, y4eHUX HeMa€ €UHOI JYMKHU 100 iHCTH-
TYTy Ta BUJIB KPUMIHaJIbHO-TIPaBOBUX perjaMe-
HTal[iil MoCsAraHHs Ha YeCTh i TigHIiCTh.

Tak, HayKOBIi BiTHOCATH BiIOBiAHI JisiHHA
Jl0 3JIOYUHIB NMPOTH BOJIi 0COOH, SIKi epesioayeHi
crattamu 147, 148, 149 ta 151 KpuminanbHoro
kKozekcy Ykpainu (mani — KK Ykpainu). /lisHns,
nepenbadere ct. 150 KK Ykpainu, He o6IpyHTO-
BYIOUM, OfHaK, cBoe€l mo3uuii, €. JI. CTpesbloB
(2009) BifHOCHTD A0 3/IOYMHIB MPOTH YECTi Ta TiJl-
HocTi oco6u. B. 1. BopucoB Ta B. A. Kosak (2009),
BUXO/IsTYM 3i creludiky 6e3mocepeIHiX 00 €KTIB
3JI0YMHIB, nepeabadeHux posaisom III OcobmBoi
yactuHU KK Ykpainu, BHOKpeMJIIOIOTh TaKi Fpynu
3JIOYMHIB MPOTU BOJI, YecTi Ta rigHoCTi ocobu:
He3aKOHHe N0306aBJeHHs1 BoJli ab0 BHKpaJeHHs
JIIOAUHY, 3aXOIlJIEeHHA 3apy4HHUKIB, NifMiHa JUTHU-
HH Ta He3aKOHHe INOMIleHHA Y NCUXiaTpUYHUU
3akaaf (crarti 146-148, 151 KK Ykpainu); Top-
riBJig JiloAbBMHU a6o0 iHIIA He3aKOHHA Yyroja L0/0
JIIOJUHYU, eKCIUIyaTallisl AiTeld Ta BUKOPUCTAHHS
MaJIOJIITHBOI IUTHHU JJI1 3aHATTSA KebpalTBOM
(crartTi 149, 150, 150-1 KK Ykpainu).

AHnanizytoun posgis I Ocob6nBoOI YacTUHU
KK VYkpaiHy, mo o6’'eqHye B €IMHUN IHCTUTYT
CKJIaZX 3JIOYUHIB MPOTU BOJII, YeCTi Ta TiAHOCTI
0co6U, MOXKHA 3pOGHUTU BUCHOBOK, 1[0 3aKOHO/1a-
Bellb 06’€HAB 1li TPU OG’EKTH KPUMiHAIBHOIO
IIpaBOBOrO NOCATaHHA AK €quHe Lije. Tak, okpe-
MO NOCSTaHHSA Ha 4ecTb Ta/4H rifiHICTh 0cO6U He
peryJiaMeHTY€EThCS, a B KOXKHOMY CKJIaZi 3/JI0YUHY
nepenb6avyaETbCAd TIiE 4YM iHIIOKW Mipolo mocs-
raHHs Ha CB060/Iy 0COOH.

[InTaHH4a nopylLIeHHd NpaBa Ha [10Bary o 4e-
CTi Ta TiAHOCTI BperyJboBaHO aJiMiHICTpaTUBHUM
npaBoM YkpaiHu. Y crarTi 148-3 Kogekcy Ykpainu
npo aAMiHicTpaTHBHI MpaBonopyllleHHs nepeaba-
YeHO BiANOBia/lbHICTh 32 BUKOPUCTAHHS 3ac06iB
3B’I3Ky 3 METOl0, L0 CyNepeyuThb iHTepecam
Jlep>kaBH, 3 METOH MOpYyLIeHHS IPoMaZiCbKOTo

228



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

MOPALKY Ta NOCATAaHHA Ha 4YecCTb i TiJHICTb I'po-
MajsHL,

BianoBiAiHO [0 MOJIOKEHb MaTepiaJbHOTO
[MBIJIBHOTO NpaBa 4eCTh, TiHICTb TOLIO 0XOpPO-
HSIIOTbCA 3aKOHOM. KpiM Toro, uuBiIbHUM 3aKo-
HOJZIaBCTBOM IlepenbavyeHa MOMXJIUBICTh 6y/b-
sIKO 0COOH 3BEpPHYTHCS 3a 3aXUCTOM MOPYILIEHUX,
He BM3HAaHUX YU OCIOPHOBAHUX MaWHOBUX Ta
0COOMCTUX HEMAaMHOBHUX IMPaB.

OTXe, BUXOASYU 3 HOPMATHUBHO-IIPAaBOBOTO
peryJIloBaHHs 3aXMCTy 4eCTi Ta TiJHOCTI AK 0Co-
OUCTMX HeMallHOBUX IIpaB, L0 3a6e3MevylThb
colliaibHe OYTTSA OCOOM, 3aKOHOJABelb perJia-
MEHTY€E €UHUUN MOPS/I0K 3aXUCTy MpaBa Ha IMo-
Bary [0 4ecTi Ta riIHOCTi AJig TpOMajifH, He BU-
3HA4Yal4u OKpeMUH NOpsAJOK 3aXUCTy LI0J0
NpaLiBHUKIB MOJILl.

Y BepxoBHiil Pazi Ykpainu 3apeecTpoBaHO
npoekT 3akoHy «IIpo BHeceHHA 3MiH f0 Kogexcy
YkpaiHu 1po aAMIHICTpaTHMBHI IPaBONOpYILIEHHS
1I0/I0 3aXUCTY YeCTi Ta rigHocTi npayiBHUKIB Ha-
L[iOHAJIbHOI NOJIiLil YKpalHy, YieHIB rpoMaiCbKUX
dbopMyBaHb 3 OXOPOHU T'POMA/ICBKOT0 MOPSAKY i
Jlep>kaBHOTO KOPJOHY Ta BiACHKOBOCJIY>KOOBI[iB»
Bif 8 srororo 2021 p. Ne 5050. 3okpeMa, UM
NPOEKTOM IMPONOHYEThCS BHECTH 3MiHU [0 CT. 185
Kogekcy YkpalHu Npo afMiHiCTpaTUBHI NIpaBo-
NOPYLUEHHS, ie BCTAHOBUTHY, 1110 3JIiCHA HENOKOopa
3aKOHHOMY pO3MOpPS/PKeHHI0, BUMO3i IpaliBHU-
ka HanioHasbHoI noJtinil YKkpalHu pyu BUKOHAH-
Hi HUM CIy»K60BUX 06O0B’SI3KiB, a TaKOX YMHUCHI,
ny6JiyHi Ail, ki o6pakaroThb 4eCThb Ta TiAHICTb
npaniBHMKa HanjioHanbHOI moJiinii YkpaiHu mij
yac BUKOHAHHS HUM CJy>K00BUX 0060B’SI3KIB i BU-
pakeHi B HeNpPUCTONHIN ¢opMi, OCKBEpHEHHS
MoJIiIeiCbKOr0 OJTHOCTPOIO TSrHe 3a Co60K Ha-
Ka1aZieHHs mrTpady Big 8 1o 15 HeonogaTKOBaHUX
MiHIMyMiB JI0XOJiB rpoMaJiiH a6o TPOMajChKi
po60TH Ha cTpoK Big 40 g0 60 roauH, abo BUIIpa-
BHI po60TH Ha CTpOK Bij 1 Ao 2 micAuiB 3 Bigpa-
xyBaHHAM 20 % 3apo6iTky, abo agMiHicTpaTHUB-
HUH apellT Ha CTPOK A0 15 Aib.

BunHeHHS TaKuX came [iH 1010 4jieHa I'po-
Ma/icbKoro ¢popMyBaHHS 3 OXOPOHU I'POMaJICbKO-
ro MOPSAAKY i Iep>KaBHOT'0 KOPJOHY ab0 BiHCbKO-
BOCJIY?KOOBI[Sl ¥ 3B’I3Ky 3 iX y4acTi0 B OXOPOHIi
IPOMaZICbKOTO MOPSAKY TACHe 32 C060K0 HaKJ/a-
JeHHs wTpady Big 8 mo 15 HeomoJaTKOBaHHUX
MiHIMyMiB [A0X0ZiB rpomMajsH abo rpoMajcbKi
po6oTu Ha cTpok Big 40 go 60 roguH, abo BUIpa-
BHi po60TH Ha CTPOK Bix 1 j0 2 MicaniB 3 Bigpa-

1 Koziekc YkpaiHu afiMiHiCTpaTUBHI MpaBoOIopy-
1eHHs : 3aKoH YKpainu Big 07.12.1984 Ne 8073-X //
B/| «3akoHozaBcTBO YKpainu» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/80731-10
(maTa 3BepHeHHs: 27.12.2022).

xyBaHHAM 20 % 3apo6iTKy, abo agMiHicTpaTUB-
HUH apellT Ha CTPOK Ao 15 f1i62.

OpHak cTaHOM Ha 3apa3 YHeCeHHs [JOIOB-
HEHHs JI0 3aKOHO/,aB4yoro MPUIUCY He Bifi0yJ10cs.
KpimM Toro, TpuBaB 36ip miJMUCiB y meTHIii, fKa
MPOTOHYBaJla BHECTH BiAnoBiAHI 3MiHu A0 cT. 185
Kopekcy YkpaiHu mpo aJMiHiCTpaTHMBHI IpaBo-
MOpyIlIeHHs], a caMe: «3JlicHa HeloKopa 3aKOH-
HOMY PO3NOPSJKeHHI0 a60 BUMO3i NoJIielCcbKo-
ro nNpv BUKOHAHHI HUM CJYKOOBHX OOGOB’SI3KiB,
HelleH3ypHa J1alika B 6ik moJiineicbkoro, Aii, mo
NOPYUIYIOTh TPOMaJICbKUN MOPSAAOK, BUMHEHHS
ZiK, a caMe HEeNPHUCTOWHI »KeCTH B GiK MOJIiIeHCh-
KOr0, OCKBEpHEHHS MOJiLelCbKOro OJHOCTPOIO.
TsarHe 3a co6oro HakJaleHHs WTpady Big BocbMuU
10 W'SATHAJUSATU HEONIOAATKOBYBaHUX MiHIMyMiB
JlOXOJiB I'poMajisiH abo rpoMajcbKi pob6OTH Ha
CTPOK BiJl COpoKa [0 WicTAecATH roj1H, abo BU-
npaBHi po60TH Ha CTPOK Bif 04HOrO 0 ABOX Mi-
CALIB 3 BiZjpaxyBaHHAM JBAJLATH NPOLEHTIB 3a-
po6iTKY, a60 aMiHiCTpaTUBHUN apellT Ha CTPOK
10 I ATHAALUATH Ji6» 3,

[IpoTe Bce Le J1M1lIe 3aKOHOTBOPYI iHiL[iaTUBH.

AHanisyloo4u NpPaKTUKy CyZy, BCTaHOBJIEHO
MOJIMBICTb 3aXHUCTy OCOBUCTHX HeMalHOBHUX
1paB, a caMe 4ecCTi Ta TifHOCTI y NOpAJKY LUBI-
JIHOI'O Cy/IOYMHCTBA, 110 Mepefdavyae MOMKJIH-
BiCTb BifIIIKOYBaTH MIKOY JuIle Gi3ndHid 0co-
61 npuBaTHOro npasa. [IpaniBHUK noJiii mij yac
BUKOHAHHS CBOIX C/Iy»KG0BHX IOBHOBaXKeHb, He-
CEeHHs C/IY>KOU He PO3IJIsJJaEThCs 3aKOHOJaBLEM
sk $isnyHa ocoba NpUBATHOIO NpaBa y NpaBoOBiJ-
HOCHHaX, N0B’SI3aHUX i3 MOpYLIEeHHSAM HOro 4ecTi
Ta rigHocti. Ha 1e € BiAnoBigHI MpaBOBi MiJICTaBU.
Tak, cyJ, BU3HayagE, 1110 BPaXOBYKOUU HAsSBHICTb Y
npayiBHUKa HarjioHanbHOI moJiinii BJaIHUX MOB-
HOBa)XeHb, BUKOPHUCTOBYIOYHM fIKi BiH Ma€ NpaBo Ta
3060B’13aHUM MPUIIMHUTH NPABONOPYILEHHS, 110
MO>XK€E B IMCINIO3ULIil MiCTUTH NIOCATAHHSA Ha YECTh i
rigHicTh, 3JilicHEHHS Ji/JIBHOCTI MNpaLiBHUKA
noJstinii Bif iMeHi Jep>aBH, a TaKOXK OCOOJIMBUM
XapaKTep JEeP>KaBHOTO 3abe3nedyeHHsI Ta BUMOTH
mozo cayk6u B HanjonanwpHil mostinii Ykpainy,
MpaLiBHUK NOJIILI] HEe Ma€ IpaBa Ha 3aXUCT CBOEL
YecTi Ta TiTHOCTI fIK JAep:KaBHUHU CJIYKO60BeEIb Y

2 3a obpasy uecTi ¥ rigHocTi nosinelcbKoOro -
o 15 ai6 apewrty // LexInform : caitt. 12.02.2021.
URL: https://lexinform.com.ua/zakonodavstvo/za-
obrazu-chesti-j-gidnosti-politsejskogo-do-15-dib-
areshtu/ (maTa 3BepHeHHs: 27.12.2022).

3 Ct. 185-14 KVIIAII «3nicHa Henokopa moJii-
IelCbKOMy, o6pa3a 4ecTi Ta TigHOCTi mpaniBHHKa
HauionanbHoi noainii Ykpainu» // EnektpoHHi me-
tunii o Ka6inety MinicTpiB Ykpainu : caiT. URL:
https://petition.kmu.gov.ua/kmu/Petition/View/34
22 (nara 3BepHeHHs: 27.12.2022).
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NOpAJAKY LMBIIBHOTO CyZ04MHCTBA. lle TBeppKeH-
Hf BUKJAJIeHO y pilleHHI AnesisiliiHOrO Cyzay
XapkiBcbkoi o6usacti Bim 18 Bepechs 2017 p.,
cnipaBa Ne 645/482/17.

Y nwrtomy 2017 p. OCOBA_1 3BepHyBCA [0
CyAy 3 IO030BOM, Yy SIKOMYy INPOCHUB CTATHYTH 3
OCOBA_2 B paxyHOK BiflIKOZyYBaHHSI MOpaJbHOI
mkoau 107 000 rpH, a TakKoX Cy/Z0Bi BUTpaTH.
[TocunaBcda Ha Te, wo 31 rpyaHa 2016 p. mig dyac
BUKOHAHHS HUM CJ1yKO0BHX 060B’I3KIB y CKJIaAi
eKilla)Ky MaTpyJIbHOI MOoJIiNil pa3oM 3 iHIUUM iH-
CIEKTOPOM MaTpyJ/IbHOI MoJIiLii YnpaBaiHHA naT-
pyJibHOI moJinii M. XapkoBa ['0J10BHOrO yrpas-
qinHg HanionanbHoi mosinii (mami - TYHII) y
XapkiBcbkid o6acti OCOBA_3, mij yac 3’sicyBaH-
Hs OCOBA_3 o6cTaBuH 1oA0 nopyueHHs [lpa-
BUJ [JIOPOXXHbBOTO pyXy BOJIEM aBTOMOGiJA
Honda Accent peectpauiiinnii Homep HOMEP_2
OCOBA_4 Ha Micue mpuroau npubys 3ampolle-
HUN UM BOJIEM JJIs 3aXUCTy CBOIX iHTepeciB
Bignosizady OCOBA_2. Ilpu cmisiKyBaHHI 3 mo3u-
BaueM OCOBA_2 o6pakaB OCTaHHbLOTO, MPUHH-
’KyBaB HOro 4ecTb, iAHICTb, NOTrpOXKyBaB HOMY
$i3nyHOI0 po3NpaBolo, NIPUHMKYBAB Horo pemny-
Talito nepep nifernumu. [Ipu nbomy Bignosizay
3/iMCHIOBAB Bi/le03alKC UbOro «CIiJIKYBaHHSI» Ha
BizeosanucyBasbHUM npucTpiil. Takox mo3uBay
3a3HAYyMB, 1[0 BiZimoBiza4y Ha caiiTi B Mepexi IH-
TepHeT «youtube.com» Ha «CBOEMY» KaHauti MiJ
Ha3pow «IHOOPMAIIIA_1» (enekTpoHHa aapeca:
[HO®OPMAIIA_2) po3MicTUB, TOGTO OIPHUJIIOAHUB
HeoOMeXeHOMYy KoJy oci6 (craHoM Ha 19:29 3
gotoro 2017 p. 82801 neperssa), Bijeo, Ha
SIKOMY BiH 06paka€, NPUHMKYE YeCTb, TiAHICTD i
JIJIOBY peImyTalilo I03UBaya, [OIPOXKYE OCTaH-
HbOMY, KpUUUTh Ha M0O3MBaya, BKA3ye, 110 TOMY
Tpeba poOOUTH, BUKOHYIOYH CBOi 00OB’SI3KM (Bi-
Jleo N0JAEThCA 10 NT030BY Ha €JIeKTPOHHOMY HO-
cii inpopmariii). Takox Take came Bifjeo OCOBA_2
PO3MICTUB i Ha CBOIM 0coGUCTIH cTopiHLi y cowia-
JbHIA Mepexi «BKoHTakTi» (eslekTpoHHa aApeca:
[HOOPMALIA_3, ne cranom Ha 14:25 3 sroToro
2017 p. 942 nepernsaiu), sike 0 TeNepillHbOro
yacy nepebyBa€ y BiIbHOMY ZOCTYIIi /IS BCiX KO-
pucTyBadiB Mepexi IHTepHeT (CKpiHIIOT 3i cTo-
piHku Bignosigaua, Ha sikiil € poTto [lo3uBaya Ta
00pasnuBi kKoMeHTapi y 6ik [lo3uBaya, AoAaHUM
Jlo mo3oBy). Takoxx nosuBayeM HajJjlaHa CTEHO-
rpaMa o6pas/iMBUX Ta iHILUX CJIiB.

O6rpyHToBy04M MopasbHy 1koay, OCOBA_1
M0CJaBCsA Ha Te, L0 BHACIIIOK HelnpaBOMipHHUX
Jiit BignoBizaya crocoBHO [lo3vBaya - HeleH3y-
pHOI J1aiiky, 06pa3 Ta norpo3 ¢pisuuHoi po3npasy,
sIKi OyJIM BUCJIOBJIEHI Ha MiCI[i MPUTOJH Y MIPUCY-
THOCTI MiJJIErJIMX [O03WBaya, NOLIUPEHHs BiJieo-
3alKcy LUX NOoAIM B Mepexi IHTepHeT cepeg, mu-
pokoro koJsa oci6, [losuBay 6yB obpakeHUi Ta

NPUHIKEHUH, BiJUyBa€e JylIeBHUN Ta MCUXOJIO-
rivHuit guckomoopTt. [lo3uBay TakoX 3MylIeHUH
OyB BUIPAaBJAOBYBaTHCS Mepej MiAJerauMy, y
TOMY YHCJIi 3 NPUBOAY HEMOXKJIMBOCTI «yTHUXO-
MUPUTHU» BiANOBiZjaya miJ, yac TUX MOJiH, BiH
BTpa4ya€ aBTOPUTET cepej MiJJIerJINX, 1o Horip-
IIKMJI0 Horo [iJIOBY penyTalilo B KOJIEKTHUBI Ta
CYCIiJIbHOMY KUTTI, MOSICHIOBAaTU CBOK MOBEJiH-
Ky Apy34M, pogudaM, 3HakOMUM.

[Tocunarouyrch Ha cTatTi 3, 28, 55 KoHcTUTy-
uii Ykpainy, crarrti 16, 23, 270, 1167 LluBinbHoro
KoJlekcy Ykpainu (gani - LK Ykpainu), npunucu
nocraHoB I[lnenymy BepxoBHoro Cyay «Ilpo cy-
JIOBY IPaKTHUKy y ClpaBax MpO BiJLIKOAYBaHHS
MopasibHOI (HeMaitHOBoO1) mKoAu» Bif 31 Gepes-
HA 1995 p. Ne 7 Ta «[Ipo cymoBy HpakTHUKy Yy
crpaBax Mpo 3axXMUCT TiTHOCTI Ta 4yecTi ¢pizuyHOI
ocobH, a TakoX AisioBoi penyTanii ¢izuyHoi Ta
I0pUAUYHOI 0cobu» Bij 27 sirotoro 2009 p. Ne 1,
[To3uBa4 NpocUB 33/J0BOJIbHUTH KO0 BUMOTH.

Binnosizad mo3oB He BU3HAB Yepes3 HOro He-
06I'PYHTOBAHICTD i 6€3Mi/1CTaBHICTB.

PilmieHHsIM ®@pyH3eHCbKOT0 palOHHOTO CyAy
M. XapkoBa Bif 1 uepBHsa 2017 p. B 3a10BOJIeHHI
NI030BY BiZJMOBJIEHO.

He mnoromxyrouuce i3 TakuM pilleHHAM,
OCOBA_1 B amensuiviHi ckapsi npocutph Horo
CKacyBaTH Ta yXBaJMUTH HOBe, SKUM 33/ 0BOJIb-
HUTH I030BHI BUMOT'M B TIOBHOMY 00CA3i.

Kouseria cyaais, BUCIyXaBIIM CyA[0-70I0-
Bi/laya, NOSICHEHHS YYAaCHUKIB CyIOBOr0 3acCijaHHH,
JOC/IiAUBIIM MaTepiaju cipaBU Ta NepeBipUBIIU
JIOBOAM amneJsisiliHOl cKapru y mepej6ayeHUX
cT. 303 LuBinbHOTO MNpOLECYaTbHOTO KOAEKCY
Ykpainu (gani - LUIK Ykpainu) mexax, BBaxae,
110 amneJssLiMHA CKapra He MiAJdArae 3al0BOJIeH-
HIO 3 TaKUX MiJCTaB.

BigMoB/AilOYM B 33 0BOJIEHHI MO30BY, CY[,
nepuiol iHCcTaHUil BUXOAUB i3 TOrO, 110 BUC/IOB-
JieHi BignoBijlauem 3ayBakeHHs 11010 Henpode-
citnux fiv [losuBaya 3a cBOiM 3MicTOM € JAomyc-
THUMOI0 B po3yMiHHi cT. 10 KoHBeHLii npo 3axucT
npaB JIJAUHU | 0OCHOBOMOJIOKHHUX cBo60A 1950 p.
KPUTHKOI My6JiyHOI 0coby, ko € [lo3usay y
poJi noJiLefdcbKOoro Npyu BUKOHAHHI CJIY»K60BUX
060B’sI3KiB, a 00pa3/IMBi BUCJOBJKOBaHHS Ta IOTr-
po3u ¢iznyHO0 po3npaBor 3 60Ky Biamopigaya
Ha azpecy [lo3uBaya MOXyTb GyTH HifcTaBOIO
JAJ11 aAMiHICTpaTUBHOI BiZIOBiJaIbHOCTI.

[Ipu 11bOMyY CyJi OGI'PYHTOBAHO BiJIXWJIUB 3a-
nepedeHHsa I[losuBaya Ta HOro mnpejcTaBHUKA
CTOCOBHO TOTO, 110 IiJ Yyac cniJIKyBaHH4 3 Biano-
BiJlayeM Mo3uBay He INepe6GyBaB NpHU BUKOHAHHI
cnyK60BHX 000B’s13KiB. HaBezieHi 3 11bOro npuBo-
Ay Ilo3uBaueM J10BOIM PO NPUBAaTHUN XapaKTep
CHiZIKyBaHHA MDX CTOpOHAaMHM Ha Micui 3aTpu-
MaHHS aBTOMOOI/ISI HaJIXKHUMHU 1 JOMYCTUMHUMHU
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JlOKasaMU He Jl0Be/leHi Ta CIPOCTOBYETHCA TUM
dakToM, 110 crisikyBaHHs [lo3uBaya 3 Bianosiga-
yeM BifbyBasocs Nif yac BUKOHAHHS N03MBayeM
C/y>k60BHX OO6OB’A3KIB iHCIeKTOpa mnoJiuii y
CKJaJli eKinaxky MNaTpyJIbHUX TMOJIileUChbKUX, a
TaKOXK pe3yJibTaTaMH OIJISIy Bizeo, 3 sikoro B6a-
YaeThbcd, Wo Bignosigay y cnpaBi HeogHOpPa3oBo
3BepTaBcs o [lo3uBaya, Ha3WBa4YU OCTAHHbLOTO
AK «IHCIIEKTOpP», BUMaraBs y HbOI'O NIpeJCTaBUTH-
c Ta I[OKasaTH CJayKO60Be IOCBiJUEHHs, IO
OCOBA_1 i 3po6us, npexa’sisuB OCOBA_9 nocsif-
YeHHSI MOJIieChKOTro.

To# ¢akT, 1o mpolecyalbHi MUTAHHSA PO
CKJIaZleHH NPOTOKOJIy MpO aJAMiHICTpaTHUBHe
npaBonopyuieHHda BupiyBaB He [lo3uBay, a iH-
MUK iHCHEKTOp MoJilii, He cCIpoCcTOBY€E My6JIiy-
HHUM xapakTep NpaBoOBiJHOCMH MibX I[lo3uBadem
AK TPaLiBHUKOM IPaBOOXOPOHHOI'O0 OpraHy Ta
Bignosigauem.

Tak, BignoBigHo mo ct. 59 3akoHy YkpaiHu
«[Ipo HauioHasnbHy mostinito» cayx6a B moJiril €
JlepKaBHOIO C/IYyK6010 OCOGJIMBOTO XapaKTepy,
sKa € npodeciiHOW MiJIbHICTIO MOJileHChKUX 3
BUKOHAHHA MOK/JIaJleHMX Ha IMOJilLil0 NOBHOBA-
*keHb. CTaTTa 35 3akoHy Ykpainu «[lpo HauioHa-
JIbHY MOJIiLiI0» HaZa€ MoJielcbKOMYy NMpaBo 3y-
NUHATH TPAHCIOPTHI 3aco6u y pasi, AKLI0 BOAIN
nopywus [lpaBusia fgopoxxHboro pyxy. A Bigmno-
BiZiHO 710 CcT. 36 BKa3aHOro 3aKoHy YKpaiHU NoJi-
IeWCbKUH YIIOBHOBaXXEHWM BUMaraTH BiJi ocobu
(oci6) 3a/MIIMTH BU3HAYeHe Miclle Ha MEBHUU
CTPOK abo 3aB6OpPOHUTH YU OOMEXUTH 0co6aM
JIOCTYIl 0 BH3HauyeHol TepUTopii abo 006’€KTiB,
SIKIIO Iie HeoOXxiiHO [Jis 3a6e3nedyeHHs My6Jii-
HOI 6e3meKku i NMOopsi/IKy, OXOPOHHU KHUTTH i 370-
pOB’s tofieH, s 36epexkeHHs Ta gikcauii ciiB
MpaBONOPYLIEHHS.

Kouterisl cynziiB moroKyeTbca 3 BUCHOBKaMH
cyay nepuioi iHcTaHLjii npo HasABHIcTh y [lo3uBa-
4a, 3 ypaXxyBaHHAM HasBHHUX Y HbOI'0 3aKOHHMX
BJIaJHAX ITIOBHOBa)X€Hb, peaJbHOI MOXJIMBOCTI
3aCTOCyBaTH BJIaJHi IOBHOBAXKEHHHA IHCIIEKTOpa
noJtinii /il MpUNUHEHHS 00pPA3/IMBUX BUCJIOB-
JIIOBaHb Ta IIOrPO3 Ha CBOKW agpecy 3 GOKy
OCOBA_1 B cuTyallii, ska ckJajacs mif yac BUpi-
IIeHHS] IUTAaHHS NPO NPUTATHEHHS 0CO0U /0 aji-
MIiHICTpaTUBHOI BiZIOBIIa/IbHOCTI 32 NOPYLIE€HHA
[IpaBus fopoxHBOrO pyxy. BignosizgHo no noJso-
KeHb 3akoHy Ykpainu «IIpo HauioHanbHy nosi-
niro» [lo3nBad JigB K yIOBHOBaXKEHA Jiep>KaBOI0
Ha BUKOHAHHS 3a0e3ledyeHHs MOPSAKYy Ta 3a-
KOHHOCTi 0c006a, TOMY B HbOTO OYJIU IepeabadeHi
3aKOHOM MOXKJIMBOCTI BUMaraTH Bij BignoBigaya
MPUNIUHUATHU HOTO Aii, AKi BUpaXkaJucsl B HenmoBasi
Jlo noJinelcbKUX Ta ix 3HeBasi, y norposax ¢isu-
YHOI po3MpaBH, BUCJOBJEHUX Y NyOJIiYHOMY Mic-
1i 6pyTa/bHOIO JIAaWKO10, 1110 06'€KTUBHO Mepell-

KOJ/IP)KaJ0o BMKOHAHHIO MOJIIEHCbKUMU CBOIX
CIy>K60BUX 00OB’I3KiB, Ta BUMaraTu MOKUHYTH
Miclle MTpUrojfy. A B pasi HENOKOPU 3aKOHHUM
BMMOraM IOJILENCBKOr0 BXWUTH HaJIeXKHUX
3ax0/iB pearyBaHHsd, y TOMY 4MCJ/I CKJIACTH aJMi-
HICTpaTUBHUM IPOTOKOJ Ha BUHHY 0CO0Y Ha MiJ-
craBi crateit 173, 185 Koaekcy Ykpainu npo aa-
MiHICTpaTUBHI NPaBONOPYIIEHHS.

Kpim Toro, [To3uBau y cBOiX MO30BHUX BUMO-
rax BM3HaBaB, 1110 Aii Bignosigaya € npossBoM He-
NIOBaru /o Jiep>kaBy Ta MOXKYTb CyTTEBO MOTIipILIH-
TH CTaH 3aKOHHOCTI, IPUTHOOJIFOIOYY MPaLliBHUKIB
NIPaBOOXOPOHHUX Ta iHIIMX OpraHiB Ta BiABOJI-
KalouH iX BiJj BUKOHAHHA NPAMUX 060B’a3KiB. [1o-
31MBay y N030BHMX BUMOrax 3a3Hadvae, 1o Bigno-
BiZjlad CBiZOMO NpPOBOKY€E MNpaLiBHUKIB MOJiLii i
He MPHUXOBYE LbOro, BiH POOUTH BCe [Jis TOTO,
1106 BUBECTH MOJIiLEMChbKUX i3 piBHOBAru i cnpo-
BOKYBAaTH IX Ha He3aKOHHI Jil.

ToMmy Koseris cyAZiiB OrO/HKYETBCA 3 TUM, 1[0
3 IPUBOJY BUCJIOBJIEHUX BifimoBilayeM Ha agpecy
[losuBaua 06pa3, NMPUHIKEHHS Ta HeLEeH3ypHOI
JIaK{ BUHUKJIM He NPUBATHOINPABOBI, a My06J1ivHi
MPaBOBIJHOCUHY, BHAC/IIZOK YOr0 CTPaXKIA€E Jijo0-
Ba pellyTallisl IpaBOOXOPOHHOI'O OpTraHy, 10 HOro
IiJi Yac BUHUKHEHHs CHipHUX NPaBOBiJHOCUH
npezcrasisas [lo3uBay.

Ockinbku Ilo3uBay y 1boMy BUIIQJIKy Ilepe-
6yBaB Ha CJy>0i AK NoJiiLeldcbKUi, TO BCi BUC/IO-
BJIeHi Ha oro ajipecy 3 60Ky Bignosizaya o6pasu
OXOILTIOIOTBCSI  OCOGJIMBOCTAMHU  NPOXOKEHHS
C/IYy>K6M B LIbOMY IIPABOOXOPOHHOMY OpraHi Ta
npodecilHUMHU BHMOraMU [0 TOJiLEeHCbKOTO
OYTH CIIPOMOXKHHUM MpodeciiiHo i edeKTUBHO [i-
ATU B yMOBAx MCHUX0J0Ti4HOro Ta GpisMyHOro TH-
CKy Ta NpOTHUAil 3 60Ky MpaBOMOPYLIHUKIB, Malo-
4u JJIS1 IbOT'O BifMOBiHI ICUXOJIOTIYHI SKOCTI.
OTtpumani OCOBA_1 BHacsiilok Takoi nmpodeciii-
HOI JiFJIBHOCTI AyILIEeBHI CTpaXKJaHHSA Ta Iepe-
YKMBaHHSI € 0COOGJMBOCTAMM Npodecii mostinench-
KOT0, IPO 110 BiH He Mir He 3HaTH, BCTYNAl04H /0
JaB HauioHanbHOI mnoJinii. 3arajJibHOBIZOMOIO
06CTaBUHOIO € TOW QaKT, 10 MOJiLeNChbKUN i
4yac BUKOHaHHSA CJY>K60BUX 06GOB’SI3KIiB Hapaka-
€TbCSl HA He6Ge3MeKy OTPUMaTH JAylIeBHI TpaBMH,
ToMy [lo31MBay MOBHHEH OYB Y Mexax creludiku
cBO€l mpodecii 6YTH NCUXOJOTiYHO TOTOBUM JI0
TaKuX KOHQJIIKTIB Ta 06pas.

[Ipu nbOMy TpaBOBUM CTATYC MOJIILLERCHKOTO
nepeabadyae 06OB’SI30K Jlep:KaBU KOMIIEHCYBaTU
TakKUU npodeciiHUN pU3MK 3a paxyHOK BiJNOBi-
JHOro ¢piHaHCOBOrO Ta CoLiiaJbHOTrO 3abe3neyeH-
Hsl, 1[0 Tepej6ayeHo TOJIOKEHHSIMU CTaTel 62,
94-97, 102 3akony Ykpainu «IIpo HauioHanbHy
MOJIILiF0», a He UJIAXOM BUpIillleHHd clopiB Ipa-
LiBHMKA MOJIILil 3 MOPYLIHUKOM y NOPALKY LUBI-
JIBHOT'O CyZJ0YMHCTBa.

231



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

Ockinbku otpumMani [lo3uBadeM mif yac BU-
KOHaHHS CJIy»60BHUX 06OB’SI3KIB iHCIEKTopa mo-
Jinii 06pasu Ta norposu 3 60Ky Biamnosizada He
BUHILJIM 32 MeXi 3BU4YaliHOro npodeciiHoro pu-
3UKY B AisJIbHOCTI noJineicbkoro, A0 4yoro Ilo-
3MBa4y IMOBHWHEH OYTU TOTOBUH, OOI'PYHTOBAHO
pO3paxoByOYM Ha BiANOBIAHY JepKaBHY MaTepi-
aJlbHY KOMIEHcAlil0 BiJi TakUX 0COGJUBOCTEN
NPOXO/PKEeHHS CIyXOH, CJiJ, BU3HATH HeJlOBeje-
HUHA GaKT 3aBJjaHHS HOMy MOpasbHOI LIKOAU B
po3yMiHHi cTaTeit 23, 1167 LIK Ykpainu.

ToMy Koseris cyf/iB NOTO/RKYETHCA 3 HaBe-
JeHMMU i3 LbOTO NPHUBOAY BUCHOBKaMU CyAy
nepuioi iHCTaHIii Mpo Te, 10 My6JiYHa ocoba mo-
BUHHA OyTH TOTOBA [0 KPUTHKH, MeXKa SIKOI, K-
1110 TOPiBHATH 3 IEPECiYHOI0 0CO60I0, € MIUPLIOIO.

TakyvM 4YMHOM, OCKIJIBKM CyJ, epllIoi iHCTaH-
Lii yXBa/IMB pilleHHA 3 JoJep>XaHHAM HOpPM Ma-
TepiaJbHOTO i NpoLecyaJbHOIoO IIpaBa, TO BiAmo-
BigHO 710 cT. 308 LIIK Ykpainu anensuiiinuii cyn
BIJIXWJISIE aneNAalildHy CKapry i 3a/JMIae pillleHHA
6e3 3miHL

To6To cys, He BU3HA€E MOPYILIEHHs NpaBa Ha
MOBary 0 4ecTi Ta TrigHOCTI npaniBHUKaA MOJIiLii,
110 OGYMOBJIIOETbCS [JiepKaBHUMHM TapaHTiAMHU
Horo AisiIbHOCTI, a TaKOX 4Yepes3 BiAcyTHicTh 3a-
KOHO/IaBYOTO BHU3HAHHA Ta MeXaHi3My 3aXUCTy
nopyuleHoro npasa. OT)Ke, NIUTaHHA NOBAaru Jo
yecTi Ta rifHocTi npayiBHUKIB HanjioHanbHOI 10-
Jlinii € BaroMMM Ta MOTPeOYE MPaBOBOr0 Bpery-
JIIOBAaHHS.

BHUCHOBKW. Po3rasiHyBLIM MUTaHHS KBiH-
TeCeHIil NpoTeKLii 4YecTi Ta rilHOCTI NpaniBHUKA
TMOJTiLliI, MOXKHA JAiTH TaKUX BUCHOBKIB.

CborofHi B YKpaiHi Ha 3aKOHOaBYOMY DiBHI
He KOHKpeTH30BaHe MOHATTS «4eCTb 1 TiAHICTb»
Ta He perjaMeHTOBaHe NpaBOBe peryJIBaHHSA
NpPOTeKLii YyecTi Ta riHOCTI NpaliBHUKA MOJiLii.
HaykoBLi 4ecTb BU3HAYaIOTh SIK OaueHHS 0COOU
CyCHiZIbCTBOM, a TiJJHICTb SIK 0COOHMCTe CIpUii-
HATTS 0c06010 cebe B CyCHiJIbCTBI, CBOEI ocobuc-
TOCTIi. [IpaBO Ha 4ecThb i TiAHICTb HAJIEXUTh [0
O/IHOT'0 3 BUAIY 3araJIbHOJIIO/ICEKUX MPaB 0CO6H. Y
[ToctraHoBi Ilnenymy BepxoBHoro Cyay YkpaiHu

«[lpo cymoBy mpakTUKy y cnpaBax MpPO 3axXUCT
rizHocTi Ta yecTi ¢pisuyHOI 0cO6H, a TaKOX AijO-
Boi penyTalii ¢pisuyHOI Ta OPUAUIHOI 0COOU» Bif
27 motoro 2009 p. N2 1 Bu3Ha4yeHa Jimuie KpuMi-
HaJli3alig NOoCATaHHs Ha 4ecTh i TiIHICTh npaliB-
HHUKa IoJinil, AKa BXe BUKJ/IIOYEHAa 3 IepesiKy
KpUMIiHa/JIbHO KapaHUX JiAHb. TaKoX aHaJi3 1o-
JIO)KeHb KPUMiHAJbHOTO W aJiMiHICTpaTHBHOIrO
3aKOHOJaBCTBa [JOBOJAWUTHb, L0 3apa3 BiJCYTHHA
[paBOBa OXOpPOHA IIpaBa Ha 4YecCTh i rigHICThb Ipa-
LiBHUKA 0J1iLii Yepe3 BiACYyTHICTb HOPMAaTUBHOI'O
BU3Ha4YeHHS 1bOTO JiIHHA K KapaHoro. flk 3a-
KOHOJZlaBYa iHiljiaThBa iCHyBaB JiMIIe 3aKOHO-
MPOEKT 100 BAOCKOHAJIEHHS IpPaBOBOI perJa-
MeHTalil MHOpSJKYy 3aXUCTy LHUX OCOOHUCTUX
HeMalHOBUX IpaB NpaliBHUKIB noJinii. e migT-
BepKY€E HAraJIbHICTb Ta aKTYaJbHICTh L€l TeMU
B CYCHiZIbCTBI Ta JepkaBi, a TakoX MOTpeby B
HayKOBUX JOCJi/PKeHHAX. 3 OIJsafy Ha Le 6yB
pO3po06JIeHH 3aKOHOMPOEKT 100 BHECEeHHS
3MiH 0 yuHHOrO Kozekcy Ykpainu npo agmiHic-
TPaTUBHI MpaBOMOpYILIeHHS, AIKUUA mHepezbayvae
BCTAHOBJIEHHS B Jucno3unii cT. 185 gk cycnisib-
HO IIKiZIJIMBOTO JiSIHHSA HEl[eH3YPHOI JIalKH B Gik
npauiBHUKIB moJinii. OgHak goTenep odiliiiHO
BU3HAHOI0 IpaBWJa NOBeAIHKH, L0 perJiaMeH-
TYE€ BiZjOBiHe JiAHHSA 100 NpaLiBHMKA MOJILi1
SIK IPOTHUIIPaBHOro, HeMae. Takox OyJI0 BCTaHO-
BJIEHO, L0 NpaliBHUK MOJILii He Ma€ mpaBa Ha
3axMUCT CBOrO MOPYILIEHOro MpaBa Ha MoBary [Jo
4ecTi Ta TiAHOCTI AK Cay»K60Ba 0c06a B MOPSIKY
LIMBIJIBHOTO CY/I0YMHCTBA.

Buxopsa4u 3 Bulle3a3Ha4eHoro, B YKpaiHi He
iCHYE€ clieliia/1i30BaHUX HOPM LI[0JI0 3aXUCTY YeCTi
Ta rigHocTi npauiBHUKaA NoJinii, ToMy Heo6XiZjHO
3aNpoBaZjJMTH 3aKOHOJABYi 3MiHM B 4YWHHI Ipa-
BOBI aKTHU LIJIIXOM CTBOPEHHS OKpPeMOI CTaTTi y
KpuMminaibHOMy Kojiekci Ykpainu a6o Kogekci
YKpalHu npo aAMiHICTpaTHBHI NpaBOIOPYILEH-
Hfl, IKa 6 perJlaMeHTyBaJ/la NOPYIIEeHHs [IpaBa Ha
IOoBary [0 4ecTi Ta riHOCTI nmpaniBHUKA MOJIiLil
SK KapaHe JisiHHA, ab0 po3po6UTH OKpeMUH Io-
PAAOK CYZOBOr0 3aXHCTY 4ecCTi Ta rifHOCTI mpa-
LiBHHUKA MOJIiLil.
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KBUHTICCEHLMA MPOTEKILUU YECTH U JOCTOUHCTBA PABOTHUKA
HALIMOHAJIBHOM MOJIMLIUU

HccnenoBaHa mpaBoBass KBUHT3CCEHIUA NPOTEKLMH JIMYHBIX HEUMMYIeCTBEHHbIX NpPaB pa-
60THHKOB HalroHa/IbHON NMOIMIMY YKpauHbl, @ UMEHHO KaTeropuu IpaBs, perjJaMeHTHpYIo-
IMX YBa)KEHHe K YeCTH U JOCTOMHCTBY pab0THHKA NTOJIULMU KaK Ipe/iCTaBUTe sl OpraHa BJa-
ctu. [IpoTeKuus YeCTH U JAOCTOMHCTBA MOJUIEHCKUX KaK K/IO4YeBble TEPMUHBI U 0OBEKTHI
NIPaBOBOM OXpaHbI SIBJSIETCS] OCHOBHOM LieJIbl0 Mccle/joBaHUs. [[poaHaM3upoBaHoO JeNCTBY-
I0lllee 3aKOHO/JaTe/IbCTBO YKparHbl B cdepe 3alUThl IUYHBIX HEHMYIIeCTBEHHBIX NPaB U Cy-
JloBas MpakTHKa. KOHCTaTHpPOBAaHO OTCYTCTBHE KOHKPETHOM NMPAaBOBOM 3aliUThl YeCTH U J0-
CTOMHCTBA PabOTHUKOB NOJMIMU U NMOPAAKA NPOTEKLHUH JMYHbIX HEMMYIeCTBEHHBIX NpaB
paboOTHUKOB U3-3a UX 0COG0r0 MPaBOBOro CTATYyCa.

Karouessie ci108a: npomexyusi, yecms, 0CMOUHCMAB0, Npago8as 3awjumd, noAuyetickuti.
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THE QUINTESSENCE OF PROTECTING THE HONOR AND DIGNITY

OF A NATIONAL POLICE OFFICER

The article examines a topical issue related to the protection of the police officers’ honor and
dignity. It has been comprehensively analyzed the objects of legal protection, namely the con-
cepts of “honor” and “dignity”, in order to determine what exactly is being infringed upon. In
addition, the article examines the legal act that previously regulated the issue of liability for
violation of the honor and dignity of police officers, but today the relevant provision, which was
previously contained in the Criminal Code of Ukraine, has been excluded.

In order to confirm the absence of legislative consolidation of liability for violation of the right
to honor and dignity of a police officer, the author has studied two legal acts, namely the Crimi-
nal Code of Ukraine and the Code of Ukraine on Administrative Offenses. As a result of the
analysis, neither elements of a crime nor elements of an administrative offense have been iden-
tified that would establish liability for violation of the right to honor and dignity of a police of-
ficer. However, it has been stated that such an act is an offense and cannot be avoided. This is a
significant gap in the law. The latest confirmation of the absence of liability is a court decision.
The court highlighted that police officers have appropriate guarantees of their activities from

234



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - [Ipaso u 6e3onacHocms — Law and Safety. 2023. Ne 1 (88)

the state and support, so such actions, which are manifested in violation of the right to respect
for the honor and dignity of a police officer, do not violate their rights, but are aimed at the in-
terests of the state. It has also been established that there was a legislative initiative to recog-
nize the violation of the right to honor and dignity of a police officer as an offense and to make
appropriate amendments to the Code of Ukraine on Administrative Offenses, but it did not
come into force. Therefore, it has been proposed to develop a separate mechanism for judicial
protection of the right to respect for the honor and dignity of a police officer or to recognize
such an act as socially dangerous or socially harmful with appropriate amendments to legisla-
tive acts.

Key words: protection, honor, dignity, police officer, powers.
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/10 YBAT'M ABTOPIB HAYKOBOTI'O 2 KYPHAJTY
«ITPABO I BE3IIEKA»

CropiHka pegakiii

3anpoweHHs do chienpayi

lllanoeHi asmopu ma ywumad4i HAW020 KHCypHay!

[IparHy4u nozasibiioro BAOCKOHa/JI€HHSA HALIOl CNiJIbHOI 3 BaMu AiIbHOCTI, MU IPOJOBXKYEMO Bec-
THU OKpEMUH pO3/i/ )KypHaJly, ie po3’siCHIOEMO OKpeMi acleKTH 1100 NOPAAKY NOJaHHs MaTepialiB Ajsa
ny6Jiikanii Ta BUCBITJIIOEMO 3MiHH, 1110 Bi/I0YBalOThCA B peAaKIiiHii moyiThii BugaHHs. TuM caMuM MU
CIIOZiBAEMOCS Ha JOCATHEHHS GiNbIIOro nopo3yMiHHA 3 Bamy, 1110 cnpusiTUMe NMOKpaLleHHIO SIKOCTi my-
6sikaLii 3a pe3yJibTaTaMu Baiux focaifpkeHb i BoJJHOYAC NIPOCYBaHHIO KypHaJly y cBiTOBOMY iHdOp-
MalliiHOMy MPOCTOPi.

3eepmaemo Bawy ysazy, 1110 6y/10 3MiHEHO BUMOTH 10 0popMJIeHHS Ta NoAaHHs cTaTel. HoBi BU-
MOTY HaBeJieHO HIKYe, TAKOXK 3 HUMH MO)KHA 03HAaMOMUTHCA Ha CalTi BUJAHHA B po3Aini «/lig aBTo-
piB» (http://pb.univd.edu.ua/index.php/PB/information/authors).

TOPA/10K IOJAHHA MATEPIAJIIB /ISl TYBJIIKALIL B HAYKOBOMY *KYPHAJII «[IPABO I BE3IIEKA»

1. MoBM nyGaikanii
[ly6.tikanii mojaoThcsl yKpaiHCbKOIO, pOCIMCbKOI0 a60 aHTJIIHCbKOK MOBAaMH, ajie NeBHi eJleMeHTH
NOJAIThCA KiJIbKOMa MOBaMH.

2. Coco6M noJgaHHsA MaTepiaiiB
ABTOp (260 0o/ivH 3 aBTOPIB, AKIIO My6JIKALi0 Hi/[ITOTOB/JIEHO KiJIbKOMa aBTOPaMH) MOXKe I0/IaTH Ma-
Tepia/iv B eJIEKTPOHHOMY BUIJISIZi Ha caliTi BUAaHHs yepes miatdopmy O]S (3a mocuiaHHIM).

3. OpopmiieHHs cTraTTi

3.1. OcHo6Hi mexHiuHI suMo2u:

- dopmMaT ocHOBHOTO JoKyMeHTa — jivie DOC a6o DOCX;

- 06car ocHOBHOTO TeKCTy - Bij 4000 10 6000 TuC. cJiB;

- wipuT - Times New Roman 14 ker.is1 (Bci esieMeHTH);

- MDKpAJKOBUH iHTepBas — 1,5;

- TI0JIA IOKYMeHTa: JIiBopydY — 25 MM, peita - 20 MM; BiZicTyn niepe Ta mic/is a63any — 0;

- ab3anHuH Bigctyn - 1.25

- IIepeHOCH He BUKOPHUCTOBYIOTBCH;

- HeoOXiiHO 4iTKO AudepeHLioBaTH TUpe (-) Ta gedic (-);

- 3a060pOHSAETHCA YIIiJIbHEHHS a60 PO3pimKeHHS iIHTepBaJIiB MiXK JiiTepaMu;

- 3a60POHSIETHCS BiAOKMBATH ab3aly TabYIALISIMH a60 6araTopasoBUMHU NPO6iIaMu;

- MiX CJI0BaMHM BUKOPUCTOBYETBCA OJMH NPO6iJ (3a60pOHAETHCSA PO3PiLKyBaTH C/10Ba JeKiJbKOoMa
npo6ijaMu);

— BUKOPUCTOBYIOTbCS JIANIKU GOPMATy «»;

- MiX iHilliaJlaM1 Ta Mpi3BUILEM CTaBUTbCsI Hepo3puBHUM mpo6is (Ctrl + Shift + npo6in);

- BUMOTH L0JI0 NOoAaHHs GOPMYJI, PUCYHKIB, TabJIMIb MOXKYTb OYTH BU3HA4Y€eHi OKpeMO B IpoLeci
MOJlaHHA MaTepiaJiiB.

3.2. Bumozu wyodo cmpykmypu cmammi ma ii enemenmis:

- 000B’I3KOBUMHU ejieMeHTaMHU cTaTTi €: wudp YK (Bu3HauyaroTh QaxiBui 6i6JsioTek), BijOMOCTi
NP0 aBTOPIB, HAa3Ba, aHOTALlifl 3 KJIIDUOBUMHU C/JI0BaMH, OCHOBHUH TEKCT, CIIMCKU OCHJIaHb;

- 060B’SI3KOBi eJIEMEHTH MalOTh 6y TH po3MillleHi 32 Bi/[TOBiZTHUM 3pa3KoM;

- IepekJiajl eJIEMEHTIB CTATTi HA aHIJIIACbKY MOBY (3 aHIJIIMCBKOI, K10 CTATTIO MigroTOBJIE-
HO aHTJIIMCBbKOI0 MOBOIO), KpiM BiZJoMOCTel Npo aBTOPIB, 3A4iHCHIOIOTh ab0 nepeBipsAIOTh PaxiBui
penakuii;
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— V BiJOMOCTSX NPO aBTOPIB 3a3HA4YalOTh €JEKTPOHHY MOIUTY 9K MiHIMyM JiJI1 OZHOTO 3 aBTOPIB,
SIKOTO BU3HAYAIOTh iHIII aBTOPHU SIK KOHTAKTHY 0CO0Y, a B pasi M0oJJaHHS OJIHOOCIOHOI cTaTTi aBTOp 3a-
3HA4Ya€ CBOIO eJIEKTPOHHY MOIITY; TaKi BiAOMOCTI NiA/4raloTh 0ny6.1iKyBaHHIO.

3eepHimb yeazy! Pedkosezis npuiimae 0o po3esidy opuziHaabHi i o2a50068i cmammi i peyeHnsi.

OpuziHa/ibHa cmamms - Lie pyKOIUC, B AKOMY INPeJICTaBJIeHO pe3y/bTaTH 3aBepLIeHOro J0CIi-
JOKEHHS1 3 KOHKpeTHO 06paHoi Mpo6/ieMaTHKU. Y BUCHOBKax Takoi CTAaTTi Mae GyTH 4iTKO 3a3Ha4eHO
ocobucTui BKIa/ aBTopa(iB) y BUpillleHHs IopyLIeHol Npo6/eMH.

Oz/15008a cmamms - 1ie PYKOINC, B IKOMY aHAJI3yIOThCS, CHCTEMATU3YIOThCS Ta iHTErpyoThCs
pe3y/bTaT MPOBEeAEHUX AOCII/P)KeHb y NIEBHIN rayysi 3 KOHKPETHOI TEMU 3 METOI JAeMOHCTpallil icHy-
104X JOCATHEHb | BUSHAYEeHHs N0A/IbIINX TeHAEHLI PO3BUTKY B LIi1l rajy3i 3HaHb.

Orsi1710Ba CTaTTS Ma€ MiCTUTH He MeHlle 25 MoCcu/iaHb.

Takox y »KypHaJli MOXXyTb OYTH ONyOJIiKOBaHi pelieHsii Ha MoHorpadii, miApy4YHUKY, HaBYaJIbHI M0-
CiOHMKM Ta iHIIi BUJAHHS 3 Ipo6JieM paBa i 6e3neKu.

3.3. Bumozau ujodo Ha38U

HasBa craTTi Ma€ BianoBigaTH ii 3micty, ckiagaTucs He 6isblie, Hixk 3 10 ¢1iB, He TOBUHHA MICTHUTH
abpeBiaTyp, KpiM (3a noTpe6H) 3araJbHONPUNHATHUX.

Texniuni BuMmoru: mpudT Times New Roman, 14 nyHKTiB, BUpiBHIOBaHHS 10 LEHTPY, IPOMUCHUMU
JIiTepaMHu, HalliBKUPHUM HIPUPTOM.

3.4. Bumozau ujodo gidomocmeii npo asmopie

BizoMocTsiMU Npo aBTOPIB €:

- iM’s1, o 6aTbKoBi, Npi3Bule (MOBHICTIO);

- HayKOBHUM CTYIIiHb, BY€HE 3BaHH (33 HASIBHOCT);

- MicIie po6oTH (opranisariis MoBHiCTI0), Ha3Ba miJipo3ainy (kadepa, 1abopaTtopis, Biaaii i Too);
110CaJly He 3a3Ha4aloTh;

- ORCID (3apeecTtpyBatH);

- e-mail aBTOpa SIK KOHTAKTHOI 0COGH.

Lli eieMeHTH NOBTOPIOIOTH /151 KOXKHOT'0 aBTOpA (1K BOHU IOBHMHHI 6yTH BKa3aHi B myOJIiKallii).

TexHiyHi BUMOrY: BUPIBHIOBaHHS M0 JIiBY CTOPOHY, IPONIMCHUMH JliTepaMy, LIPUPT HaNiBKUPHU,
Times New Roman.

3.5. Bumoezu, ujo cmocyromuscs1 aHomayiti

Y uisloMy aHoTaLisl Mae 6yTH OINKCOBOIO, BKJIIOYATU B cebe MeTy poOOTH, XapaKTepPUCTUKY pobJie-
MaTHKHU CTaTTi, Il pe3y/IbTaTyU Ta BUCHOBKH, 3p006JieHi 3a pe3y/ibTaTaMU IPOBEAEHOTO JOC/iPKEHHS].

BuksiafieHHs1 MaTepiasly B aHOTAllii Ma€ OYTU CTUC/IUM i TOYHUM, iHGOPMATUBHUM, 3MICTOBHHUM,
CTPYKTYPOBaHUM. Y TEKCTi CJ/IiJi y>KUBATU CUHTAKCUYHI KOHCTPYKIIil, IpUTaMaHHi MOBi HayKOBUX i TeX-
HIYHUX JIOKYMEHTIB, YHUKATH CKJIaJHUX IPaMaTUYHUX KOHCTPYKLil, 3aCTOCOBYBAaTHU CTaHJAPTU30BaHy
TepMiHoJioriv. Heo6xiIHO 1OTpUMYyBaTHCA €AHOCTI TEPMiHOJIOTT B MeXax aHOTaIlil.

CxopoyeHHs Ta YMOBHI [T03Ha4eHH#, KpiM 3araJlbHOBKMBAaHUX y HAyKOBUX | TEXHIYHUX TEKCTAX, 3a-
CTOCOBYIOTb Y BUHSITKOBUX BUIa/IKaX ab0 JAl0Th iX BU3HAUYEHHs [IPH [IepIIOMY BXKMBaHHI.

Po3pi3HAI0Th 3BMYaiiHy aHOTalio (BK/IIOYaE B cebe iHdopMallito Ipo OCHOBHI ifiel Ta BUCHOBKH Ji0-
CJTiJ’KeHHS) 1 po3iiupeHy (IOBUHHA 6YTH PO3rOpHYTOI0 iHQOPMAIiE0 MPO 3MICT i pe3yJibTaTu JOCTIi-
JPKeHHS, BpaXOBYHOUHU TePesiK METO/IB, AKi 6yJI BUKOPUCTAHI ITiJ] YaC HAaMCAHHSA CTaTTi).

Y BUNazAKy, KOJX aHOTALil MirOTOBJIEHO i3 TpyOUMU MOPYILIEeHHSAMU BCTaHOBJIEHUX BUMOT, Ny6-
JIiKallilo pe3yJIbTaTiB JOCTIPKeHHs MOXe 6yTH 3aTPHMaHO PeJKOJIETIEI 10 YCYHEHHS aBTOPOM JI0-
NyIeHUX TOPYIIEHb, PO 110 HOMY MOBiIOMJISIETbCA B MUCbMOBIM 4K ycHiN dopmi HeraHo micas ix
BUSIBJIEHHS.

Moeu ma o6css2u anomayiili. MoBoro my6JtiKarii moalTh 3BUYalHy aHoTalito (o6csr Big 80 mo
100 cniiB). Taky camy aHOTallito OAAIOTh POCIHCHKO0 MOBOIO, IKIII0 MOBOIO My6JTiKallii € yKpaiHcbKa abo
aHTJIIAChKa, a60 YKPaiHCbKOI0 MOBOIO, SIKIII0 MOBOIO My06JIiKallil € pociiicbka. Po3iivpeHa aHoTarlis noja-
€ThCS B KiHILIi CTaTTi MOBOIO Myo6JIiKalil /ISl moAasblioro il nepekagy ¢axiBusgMHU peJlakiil aHTJIiACh-
KO0 (SIKII[0 MOBOIO MyOJTiKallil € yKpalHChbKa Y pociiichka) a60 YKpaiHChbKOIO (SIKII0 MOBOO My6JTiKallii €
aHrJiifcpbKka) MmoBaMu. O6¢Ar po3imupeHoi aHoTallii Mae ctaHoBUTH 250-300 ciiiB (6e3 ypaxyBaHHS TpaH-
ciiTepauii npisBulg, iHiliaiB aBTOpa, Nepek/ialy Ha3BU AOC/iIP)KEHHS Ta KJIUY0BUX CJIiB).

TekcT aHoTanil noBMHeH 6yTH HandcaHuil mpudToM Times New Roman, 14 kereb, inTepBai - 1,5.

Cmpykmypa aHomayiti. AHoTallisi B 3araJlbHOMY BUIJIsIZi IOBUHHA MaTH TaKy CTPYKTYpY: Npi3BHU-
1ie, iHiriaau aBTopa (aBTOpiB Yepe3 KoMy ), Ha3Ba AOC/iPKeHHS, TEKCT aHOTallii, KJII0YOBi cyioBa.
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[Ipi3Buile ¥ iHiljiasiM aBTOpa HABOAATH Y Til ¢opMi, K IX yKa3aHO BiAIIOBiAHOI MOBOI B mac-
nopTi. 3a BiZICYTHOCTI B acNopTi aHIJIOMOBHOI'O HAallMCaHHSA BUKOPUCTOBYIOTh IIPaBUJIAa TPaHCIiTe-
pauii, HaBeieHi B TabJ/IMLi TpaHcaiTepalil yKpaiHCbKOTo Ta pociicbKoro ajidaBiTiB JaTHHULEIO TYT.

Karouoei caoea. HanpukiHLi KoXKHOI aHOTalii HAaBOAATbCS KJIIOUOBI €/10Ba BiAIOBiIHOIO MOBOIO.
K/11040BHUM CJIOBOM Ha3WBAEThCA CJIOBO abo CTiMKe CJIOBOCIIOJIYYEHHS, IKe 3 TOYKH 30py iHOopMalliii-
HOI'0 NOILYKy Hece CMMCJI0Be HaBaHTaXKeHHSI Ta OMUCYE TeMy CTaTTi. CyKyNHICTb K/II04YOBHUX CJiB NO-
BUHHA Bifj06pakaTH OCHOBHUH 3MICT HAayKOBOI Mpalli; BOHM MalTh 6YTH KOHKPETHUMHU Y CBOii npej-
MeTHii ranysi, 3MiCTOBHUMH ¥ YHiKaJbHUMU. KiJbKiCTh K/IIOYOBHX CJIiB CTaHOBUTH Big 5 j0 8.
Kiro4uoBi cjioBa M0Aa0Th Y HA3WBHOMY BiIMIHKY, APYKYIOTb Y PAOK yepe3 koMy. HeobxiJHO yHUKaTH
CKOpOYeHb ([j0MyCKalThCs TiJIbKYU 3arajJbHONPUKUHATI abpeBiaTypH), OCKIJIbKY KJII0YOBI c/10Ba 6YAYTh
BUKOPUCTOBYBAaTHCA AJ4 iHAekcauii. KirodoBi cioBa noBuHHI 6yTH HanucaHi mpudTtoM Times New
Roman, 14 kerJib, 4epes Komy.

4. CTpyKTypa OCHOBHOI'O TEKCTY

HesanexHo BiJi BUJy CTaTTi BOHa Ma€ MiCTUTHU 060B’SI3KOBI CTPYKTYpPHi esleMeHTH. 3a GakKaHHAM
(HeobxiHOCTI) ¥ cTaTTi MOXKE MiCTUTUCS JIITEpaTyHUM OIS,

TexHi4YHI BUMOTH JI0 CTPYKTYPHUX esieMeHTiB: MpUdT Times New Roman, HaniBKUpHUH, 14 Kerib,
yCl JIiTepU NPOMUCHI.

BCTYII. Y BCTyni ONMUCYEThCA aKTYaJIbHICTh AOC/iPKEeHHS, TOCTAHOBKA MPOGJIEMH B 3arajlbHOMY
BUIIAJI Ta 1i 3B'5130K i3 BaXKJINBUMHM HAayKOBUMU YU NPAKTUYHUMU 3aBJAHHSMH, OOIPYHTOBYETLCSI HO-
BHU3Ha JIOC/IKEHHS Yyepe3 CTYMiHb ONpaljbOBAaHOCTI MPo6JIeMH Ha OCHOBI aHasli3y BUKOPUCTAHOI JiTe-
paTypH 3 060B’I3KOBUM PO3IJIAJIOM OCTaHHIX MybJiiKkallil, B IKUX 3all04YaTKOBaHO a0 MPOJIOBKEHO BU-
pileHHs Npo6JsieMy, 3 BUOKpEMJIEHHSIM He BUpIllIeHUX paHille YacTHH.

Y BcTyni Ma€e 6yTH Npe/icTaB/eHa KOHKpeTHa J0C/IipKyBaHa npobJieMa, AKid NPUCBAYEHO CTATTIO.
ABTOp(M) MOBUHHI PO3YMITH, 1[0 FAPHUM BCTYI Ma€ y3araJbHIOBAaTH BiJITOBi/{Hi apryMeHTH, JaHi Ta da-
KTH, 1106 aTH YUTAYEBI YiTKe YABJIEHHS PO aKTYaJbHICTD i BRXK/IMBICTD JIJI1 HAYKOBOI CITIJIBHOTH J0C-
JIi/[PKYBaHOTO MUTAHHA. Y 1IbOMY PO3/IiJli TAKOXK MOSICHIOETHCS Mepe/icTopis a6o MPUYKMHH, SIKi CIIOHYKa-
10Thb aBTopa(iB) AocaifuTH o6paHy TeMy. BcTyn He noBuHeH nepeBuiyBaTd 20 % OCHOBHOTO TEKCTY
CTaTTI.

META I 3ABAAHHA JOC/IIKEHHS. ABTop(1) MatoTh 4iTKo chopMyJ/itoBaTU METY CTATTi, 3 ypa-
XyBaHHSIM SIKOI He0OXi/IHO YiTKO BU3HAYMUTH 3aBJjaHHS, 1110 OyAyTh BUpIllyBaTUCS Y cTaTTi. MeTom JocC-
JIiKEHHS He MOXKe 6YTH JO0CiIPKEHHS caMe 10 co6i, Ma€ 6yTH BKa3aHO Ha JOCATHEHHS IEBHOTO HayKoO-
BOT0 Pe3yJIbTaTy, IKUH 6y/le OTPUMAHO y IPOIECi JOCTiPKEHHS.

OrJIAA JITEPATYPH (po3/ia He € 060B’I3KOBUM i BKJIIOYAETHCSA JI0 CTATTi 32 GKAHHAM aBTOPA).
Y 11pboMy po3/iiJii HaBOJATHCSA Ta KOPOTKO OMHUCYIOThCSI HAYKOBI Ipalli, B SKUX A0C/iKyBaIKCcs MpobJie-
MHI IMTaHHS, Mopy1IeHi y cTaTTi (i3 BKa3iBKOIO Ha KOHKPETHI acleKTH, 110 B HUX po3rJsaanucs). 3 ypa-
XyBaHHSM LbOI'0 HEOOXiIHO BU3HAUUTH HeBUpilleHi Mpo6JieMy Ta 3a3HAYUTH, SKi camMe 3 HUX OYAYThb
JOCI/PKYBATUCA Y CTATTI.

METOZ0J10TIA AOC/TIAXKEHHA. Lleit po3zis moBUHEH OYTH HalMCAaHUH YiTKO Ta CTUCJIO, OCKiJIb-
KM BiH Haslae iHdopMaliito 1o0/10 MeTOiB, iIHCTPYMEHTIB i MaTepiasiB, 1[0 BUKOPHUCTOBYBAJIKCSA Y MPOIECi
JocaimkeHHs. Bukiag MaTepiasy Ma€ 6yTH MOCiL0BHUM, 3 O6IPYHTYBaHHAIM BUGOPY KOHKPETHOIO Me-
TOJly Ta MOro CIpUAHHA B JOCATHEHI IOCTaBJIEHOI MeTH i BUSHAYEHHUX 3aBJjaHb. TakWi ONUC J03BOJISE
YUTAYeBi OLIHUTHU JOLJIBHICTE BUKOPUCTAHUX METO/IB, @ TAKOXK JOCTOBIPHICTb OTPUMAHUX pe3yJibTa-
TiB. ABTOp(1) MOBUHHI He IPOCTO HaBECTU Nepeslik BAKOPUCTAaHUX MeTO/B, a ONMCATH, 3 IKOI0 caMe Me-
TOI0 iX 6yJI0 3aCTOCOBAHO. Y pasi BUKOPUCTaHHS eMIIpUYHUX MaTepiaJliB (HOpMaTHBHO-NPABOBUX aKTiB,
CY/IOBHX pillleHb, pe3y/IbTaTiB y3arajibHEHOI Cy0BOi NPAKTUKU) TaK0X JAOLIJIbHO iX ONHCATH.

PE3YJIbTATHU AOCHIAXKEHHA TA AUCKYCIA. Y uiil yacTUHi BUK/IaJ@al0ThCsl TEOPETUYHI JaHi,
06I'PYHTOBYIOThCS HOBI IiZIX0/IU B OCMUC/IEHHI MaTepia/ly Ta HOBe BUPillleHHS MPOGJIEMH, 1[0 € BATOMUM
3pyLIEeHHAM, IOPiBHAHO 3 ONepeAHIMHU JOCTIKEHHAMHU.

llel po3AiJ € OCHOBHOIO Ta HAMBAXKJIMBIILIO YaCTUHOK CTATTi, OCKIJIBKY IPU3HAYEeHNUU I iHTep-
npeTariii pe3y/ibTaTiB po60TH BiJITOBIJHO /10 OCTaBJIEHUX METH i 3aBJjaHb, a He IIPOCTO [1Jisl TOSICHEHHS
NopyLIeHoi Npo6/eMaTHKH.

Y uboMy po3zisii aBTopy(aM) HEO6Xi/JHO MOSICHUTU BaXKJIMBI MOMEHTH CBOIX pe3yJIbTaTiB, 106 icHy-
BaJIa BiZINOBIAHICTD /10 06roBOpeHHSA. AHAJTI3 AOCTIPKYBaHOI MPOGJIEMAaTUKU MAa€E Oy TH YiTKUM i BceGiy-
HUM. ButacHi TBep/KeHHS JOLIJIBHO MOCHUJIKOBATH 3a JONOMOI'0K0 CTaTUCTUYHUX AAHUX, CYJOBOI IPAKTH-
KM, 1[0 JOJATKOBO MiATBep/»KyBaTHMe BUKOPUCTAHHS LIMPOKOIO CIeKTpa MeTo/iB 360py aHATITHYHOI
indopmariii. Akio oTpuMani pe3ysbTaTh MicTATh GopMy TabJMIb, rpadiKiB, CJOBeCHI oMUcH abo ix
KOMOiHallilo, TO BOHM He NOBUHHI 6y TH 3aHa/JTO JOBTMMH i 3aHa/ITO BEJIUKUMHU.
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JYckycisi moBUHHA OYTH 36arayeHa NOCUJIAHHSIMU Ha pe3yJbTaTH NolepefHix JocaiaKeHb, sKi 6y-
JIX o1y 6J1iKOBaHi B HAyKOBii JiiTepaTypi.

PesynbTaTu gociifpxeHHA Ta AUCKYCid IOBUHHI CK1aAaTH He MeH1Ie 60 % BiJ| yCbOro pyKOIMCY.

BUCHOBKH. BucHOBKY MaloTb 6yTH OpraHiyHO NOB’A3aHMMH 3 HAa3BOIO, METOIO i 3aBJJaHHSMMU J10C-
JIi/pKeHHs. Y LIbOMY po3AiJi MoTpi6HO BCe6iuHO y3araJbHUTH BUKJIAJIEHUH MaTepiasl, 0COGJIUBO 3 TOUKH
30py KPUTHUYHOIL OLIHKM OCHOBHUX pe3y/IbTaTiB JOCIiIKeHHs. BUCHOBKH - 1je He NPOCTO NOBTOPHE BU-
KJIaJIeHHsI JaHUX 4u GaKTiB, a y3arajJbHeHHs KJII0YOBUX MOMEHTIB NOpyIIeHoi Tpo6/ieMaTHKK Ta HaBe-
JEeHHS BiANOBIJHUX LUIAXIB 11 BUpilleHHA. Tak0oX y BUCHOBKAaX JOLJIbHO HaBeCTH MepCleKTUBHU 0Ja-
JIBIIMX PO3Bi/IOK i3 AOC/TiMKeHO] Mpo6IeMaTHKY.

5. OpopmiieHHS NOCHUIaHb

[lix yac HamMcaHHSA CTATTi 060B’I3KOBUMHU € NMOCUJAHHSA HAa BUKOPUCTaHi mxepesa. Taki mo-
CWJIaHHSA MaloTh BiZIMOBiAATH moJiTHLI NpoTUAil miariaTy W opopMJIOBAaTHUCS BiJMOBIIHO /10 CTH-
s10 APA.

3aKOHOJaBCTBO Ta HOPMATHBHI JOKYMEHTH NOTPi6HO HABOAUTH Y BUHOCKAX YHU3Y CTOPIHKH, BOHU
He BKJIIOYAIOThCA JI0 3araJbHOr0 CIHCKY 6i6jiorpadiuyHUX Mocu/iaHb. 3HAaKM BUHOCOK NO3HA4YalOThCs
MdppaMu Ta € OAHOTUITHUMHU B Mexkax ofiHiel po6oTu. l{udpu BkasyroThcs 6iJ1s1 cioBa Bropi, 6e3 BigcTy-
My Mi>XK CJIOBOM i 3HAKOM.

[locuiaHHA y CTaTTi HAZAIOThCSA B AY>KKaX, HAMPUKJIAZ;: AJs ofHoro aBTopa - (KyssmoBuy, 2017);
JJis iBox aBTopiB — (Ky3pMoBuy, [TonoBuy, 2017); 1151 Tphox aBTOpiB — (Ky3pMoBUY, [lonoBuy, Anekca-
HApoBuY, 2017). Akio 6isibllie TPHOX aBTOPIB, TO BKA3yEThCS JIMIIE NEPIINM aBTOp, Hanpukaag (Kysb-
MOBUY Ta iH., 2017).

Ak B TeKCTi cTaTTi 3a3Ha4Ya€ThCs aBTOP(M), TO NOCUIAHHA 0QOPMJIIOEThCS TAKUM YMHOM: AK 3a-
3Havae €. 0. Kysbmosuu (2017), Hopma npasa - ye ... abo Y 2017 poyi eidomuii npasHuk €. O. Kysbmosuu
3a3Ha4as, ujo HOpMa npasa — ye ...

fAKkiio 3rajlaHe B PYKOINUCI TOCUJIAHHSA € TMPSIMOIO ITUTAaTOI0 a60 KOHKPETHUM (aKTOM, HEOOXiHO
BKa3aTH HOMep CTOPiHKH, HAPUKJIAZ: Y Haykosill iimepamypi Hopma npasa u3Ha4aemscs sk ... (Ky3sb-
mosuy, 2017, c. 6) abo Ak 3asHauac €. 0. Kyabmosuu (2017, c. 6), Hopma npasa - ye ...

PekoMeH/IyETbCSl BUKOPHUCTOBYBATH GijIblile HENPAMI IUTATH, HDK MpsiMi.

Yci nocuaHH#, 3po6JieHi B pyKONMCi, TOBUHHI 6YTH 3a3Ha4yeHi y ciuckKy 6i6JiiorpagiyHuxX Nocu1aHb
i posMilieHi B andaBiTHOMY nopsaaky. Cnucok 6i6aiorpagiyHux nocu/aaHb 0pOPMIIIOEThCS BiJJIOBIAHO
o JICTY 8302:2015 «Inpopmariis Ta mJokyMeHTalis. bibsiorpadiuHe mocuiaHHs. 3araibHi MOJT0XKEHHS
Ta NpaBWJIa CKAaJAHHI».

fAkimo crarTd, Ha Ky € nocujaHHA, Mae uudpoBui imeHtudikarop DOI (http://doi.org/index.
html), fioro 060B’s1I3kK0BO MOTPiIGHO BKA3yBaTH.

SIKIo cTaTTA HamMcaHa YKpaiHCBKOW a60 pOCiHCbKOK MOBaMHM, AOJATKOBO JOJAETbCA
References, sikvii N01a€ThCS aHIJIIACHKOI MOBOIO (BiAnoBiaHO A0 6 BuAaHHs ctuiiio APA). [lpu odopm-
JieHHi References aBTopy(am) He06XiZHO 3BepTATHCA A0 NepPLIOAKepeia, 0 3a6e3neYnTh HaJaH-
Hs KOPEKTHOro 6i6/riorpadiyHoro onucy BinoBigHoOro JKepeJa.

OdopmuTH 6ibaiorpadivHUH onuc BinoBigHO n0 cTuao APA MoXkHa Ha caiiTax aBTOMaTHYHOIO
dopmyBaHHs nocuanb: http://www.citationmachine.net/apa/cite-a-book; http://www.bibme.org/apa/
book-citation/manual.

OTxe, aBTOp(M) MOBUHEH MOJAATH 2 CIMCKHU: 33 HalliOHAJbHUM cTaHAapToM («Cmucok 6i6Jtiorpa-
$iyHuX mocuIaHb»), AKUK 6y/le po3MillleHo y [pyKOBaHOMY Bepcii BUZIaHHS, Ta 32 Mi>XHAapO/JHUM CTaH-
JaptoM («References»), skuil 6y/ie po3MilleHO Ha CalTi XKypHasly, L0 Ma€ MiXKHApOAHY pPeecTpaliiio sK
caMocTiiiHe cepiiiHe BugaHHs. [lo Mi>kHapoJAHUX 6a3 AaHUX CIIMUCKU MOCUJIaHb NMOJAIThCS peJlakli€ero y
¢dbopMi, Tka HUMH BUMara€eThCsl, 3a3BU4ail 32 MiXKHAPOJHUM CTaHJAPTOM.

[IpaBU/ILHHME ONMKC BUKOPHUCTAHUX /PKepesl Y ClIMCKax 6i6/iorpadiyHUX MOCUIaHb € 3alI0OPYKOI0 TO-
ro, 1[0 IUTOBaHA palis 6y/e BpaxoBaHa IIi/1 yac olliHIOBaHHS HAayKOBOI AisisibHOCTI ii aBTOpa(iB), opraxi-
3auii, kpaiHu. MU Takox X04eMo, 11106 3a NPaBUJIbHUMU LIUTYBaHHSAMHU MOXHa 0y/10 BUSHAYATH He JIULIe
BHECOK KOHKPETHOI'0 aBTOPa B HAYKOBY AislJIbHICTb, a I HAYKOBUH piBeHb HALLIOTO >KypHaJly, HOro aBTo-
PUTETHICTD TOILO.
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