XAPKIBCHKWI HAIIIOHA/IbHUM YHIBEPCUTET BHYTPIILHIX CITPAB

i BESIIERA

Haykoesuil scypHaia

Ne 1(92) 2024

DOI:10.32631/pb.2024.1

3aCHOBHHUK Ta BU/IaBellb —
XapKiBCbKMU HalliOHAJIbHUW YHIBEPCUTET BHYTPILIHIX CIIpaB

Buxoauts 4 pasu Ha pik

3acHoBaHuM y TpaBHi 2002 p.

XapkiB 2024


https://doi.org/10.32631/pb.2019.1

KypHaa Haaexcums do kamezopii «b» [lepeniky PexoMeH/10BaHO 0 JAPYKY

Haykosux ¢axosux sudaHb Ykpainu (fof. 1 Hakazy Ta 0 IOUIMpPEHHS Yepe3 Mepexy IHTepHeT
MOH Ykpainu Big 17.03.2020 N2 409) i € paxosum BueHoto pajioto

3 wpuduyHux Hayk (Haka3 MOH Ykpainu XapKiBCbKOI'0 HallioHaJIbHOTO

Bix 12.05.2015 Ne 528) YHIBEpCUTETY BHYTPIIlIHiX ClIpaB,

npotokoJ Ne 3 Bix 29.03.2024

TonoeHuli pedakmop: B. B. COKYypeHKO, [OKTOP I0PUANYHUX HAYK, Tpodecop, YIeH-KOPEeCIOHAEHT
HaujionanbHoi akaiemii npaBoBUX HayK YKpaiHH, 3ac/1yKeHUH I0PUCT YKpaiHu
(XapkiBcbKH HalliOHA/IbHUM YHIBEPCUTET BHYTPIlIHIX cripaB, YkpaiHa)

3acmynHuk 20.108H020 pedakmopa: JI. B. MozisneacbKuii, JOKTOD I0PUAUYHUX HaYK, mpodecop,
3acaykeHui ropuct Ykpainu (XHYBC, Ykpaiua)

BidnoeidaavHull cekpemap pedkoaezii: C. €. A61amMcoKull, KAHAUJAT OPUAUIHUX HAYK, JOLEHT
(XHYBC, Ykpaina)

PedakyiiiHa kosezia xcypHany:

/. b. Bazaposa, KaHAUIAT PUANYHUX HAYK, AoLeHT (TallKeHTCbKUH JlepKaBHUN IPUIUYHUH
yHiBepcuTeT, Pechybaika Y3bekucmaH)

0. M. baHdypka, [OKTOp PUAUIHUX HAyK, mpodecop, akazeMik HanioHanbpHOI akagemii mpaBOBUX HAYK
Ykpainuy, 3acayxeHui opuct Ykpainu (XHYBC, Ykpaina)

B. 1. Bapko, [JOKTOpP NCUXOJIOTIYHUX HayK, podecop ([epxaBHUM HaykoBo-AoCaAifHUH iHCTUTYT MBC
Ykpainu (M. KuiB), Ykpaina)

0. I. besnas08a, ROKTOP I0PUJUYHUX HAYK, Ipodecop, 3acayKeHUH i HayKHU i TeXHIKH YKpaiHu
(JenapTameHT HayKH i ocBiTH XapKiBCbKoi 06J1acHOI iepkaBHOI aaMiHicTpauii, YkpaiHa)

C. M. BopmHuk, JOKTOP I0PUAUYHUX HayK, podecop (XHYBC, Ykpaina)

M. 10. BypdiH, nokTop puandYHUX HayK, npodecop (XHYBC, Ykpaina)

A. Bawko, KaHIWAAaT OPUANYHUX HAYK, AoLeHT (YHiBepcuTeT iMeni Martes Bena, Ciro8auuuna)

0. M. 'o/108K0, BOKTOP WPUANYHHUX HAYK, Tpodecop, 3acayKeHUH IopUucT YKpainu (XapKiBcbKUi
HanioHanbHU# yHiBepcuTeT imMeHi B. H. Kapasina, Ykpaina)

C. M. I'ycapos, [OKTOP I0PUAUYHHUX HAYK, Ipodecop, YyieH-KopecnoHjeHT HanioHanbHol akagemil
NPaBOBUX HayK YKpaiHy, 3acayxeHui opuct Ykpainu (XHYBC, Ykpaina)

I1. ean Jatine, noxtop ¢dinocodii, npodpecop (Yrpexrchkuii yHiBepcuTeT, Hidepaanou)

A. /]i Ponko, noxrop dinocodii B ranysi kpuminoJorii (Eccekcbkuii yHiBepcuTeT (M. Kosgecrep),
CnosyueHe Koposiecmeo)

0. 0. €sdokimosa, LOKTOP NCUXOJOTIYHUX HaYyK, mpodecop (XHYBC, Ykpaina)

M. A. Kaouko, noxtop dinocodii B ranysi conjiosiorii, foueHT (YHiBepcuTeT mraty Oraiio (M. MepioHn), CLLIA)

K. ¢pon Jlamne, poxtop dinocodii B ranysi KpuMiHasabHOro mpaBa Ta KpuMiHosiorii (bepsiHcbka mkosa
€KOHOMiKU Ta npaBa, HiMeyuuHa)

0. M. /lumeuHo8, [OKTOP I0PUAUYHUX HAYK, Ipodecop, 3acayKeHUH NpaliBHUK OCBITH YKpaiHU
(HauioHanbHuUH aepokocMidHMM yHiBepcuTeT iM. M. €. )KykoBcbkoro "XapkiBcbKui aBialiiiHui
inctutyT", Yrpaina)

A. Mapkoscuka, joktop dinocodii (YHiBepcuteT Anruist Packin (M. Kem6pumx), Cnoyuene Kopoaiecmeo)

B. C. Medsedes, [OKTOp NCUXOJIOTIYHUX HayK, podecop (HauioHanbHa akazieMist BHYTPILIHIX cripas,
Ykpaina)

H. Y. HzyiHOin, KaHAUAAT IOPUUYHUX HAyK, CTApLUIMKA HAYKOBUH ciBpo6iTHUK (YHiBepcuTeT /luaHra,
KamepyH)

A. Cepdixci, noxkTop ¢inocoodii B ranysi couiosorii Ta kpuminodiorii (Eccekcbkuii yHiBepcUTET
(M. Kosruectep), Cnosyuene Koposaiecmeo)

I1. CmosiHos, [OKTOp Hayk (KoMyHikalilHi TexHosoril), npodecop ([liBaeHHo-3axigHuil YHiBepcuTeT
«Heodoirt Pincki», boszapis)

A. B. lllgeyb, AOKTOP IOPUAUYHUX HAYK, JOLEHT, 3aC/Iy>KeHUH MpaLiBHUK ocBiTH YKpaiHu (Ofecbkuit
Jlep’)KaBHUH YHIBepCUTET BHYTPIIIHIX cripaB, YkpaiHa)

M. Azep, noxTop dinocoodii, npodecop kpuminoorii (JIro6gHCEKUN YHIBEPCUTET, C/108€HIs)

@ CraTTi )ypHaJly IPOXOAATH PeLeH3yBaHHsl, IKe OPraHi3ylTh YeHH pejiKoJerii. JlyMKH aBTOPIiB MOXYTh He
306iraTucs 3 NO3UIE peAKoJIeTii.

@ KypHa/n BKJIOYEHO A0 MiKHApOAHOI HayKoMeTpu4yHOi 6asu «Index Copernicus International»,
JOCTYII 10 nacnopTy BuAaHHs: https://journals.indexcopernicus.com/++,p24783657,3.html.

& EJeKTpoHHA KOsl KypHaly Ge30IUIaTHO PO3MIILYETbCA y BIAKPUTOMY AOCTYNI Ha CalTi BUAAHHA

(http://pb.univd.edu.ua) i Ha caiiTi HanjonanbHoi 6i6sioTeku YkpaiHu imeHi B.I. BepHagcpkoro HAH

Ykpainu (http://nbuv.gov.ua/j-tit/PiB). [loBHUI akTyasibHUY Nepeik 6a3, peno3uTapiis, 6i6/1i0TeK, KaTaao-

riB MOX<Ha N06aYMTH Ha CalTi BUZAHHS.

Joctyn fo npodinto xxypHany B Google Akagemii: https://scholar.google.com/citations?user=Vi9GuilAAAA]J.

[Ipu nepepyKy nocuiaHHs Ha xypHau «IIpaBo i 6e3neka» 060B’I3KOBe.

R

© XapKiBCbKMH HalliOHaJIbHUM yHIBEpCUTET BHYTPIilIHIX cipas, 2024


https://journals.indexcopernicus.com/++,p24783657,3.html
http://pb.univd.edu.ua/
http://nbuv.gov.ua/j-tit/PiB
https://scholar.google.com/citations?user=Vi9GuiIAAAAJ

KHARKIV NATIONAL UNIVERSITY OF INTERNAL AFFAIRS

and SAFETY

Scientific journal

No. 1 (Vol. 92) 2024
DOI: 10.32631/pb.2024.1

Founder and publisher -
Kharkiv National University of Internal Affairs

The frequency: 4 issues per year

Founded in May, 2002

Kharkiv 2024


https://doi.org/10.32631/pb.2019.1

The jounal belongs to the category “B” of the List Recommended for publishing

of scientific professional editions of Ukraine and distribution through Internet

(add. 1 of the order of the Ministry of Education by the Academic Council of Kharkiv

and Science of Ukraine dated from March National University of Internal Affairs,
17,2020, No. 409) and is a professional edition protocol No. 3 dated from March 29, 2024

in the field of juridical science

Chief Editor: V. V. Sokurenko, Doctor of Law, Professor, Honored Worker of SciTech of Ukraine,
Honored Lawyer of Ukraine (Kharkiv National University of Internal Affairs, Ukraine)

Deputy Editor: L. V. Mohilevskyi, Doctor of Law, Professor, Honored Lawyer of Ukraine (KhNUIA,
Ukraine)

Executive Secretary of Editorial Board: S. Ye. Ablamskyi, Candidate of Law, Associate Professor
(KhNUIA, Ukraine)

Editorial Board:

0. M. Bandurka, Doctor of Law, Professor, Correspondent Member of the National Academy
of Sciences of Ukraine, Honored Lawyer of Ukraine (KhNUIA, Ukraine)

V. 1. Barko, Doctor of Psychological Sciences, Professor (State Research Institute of the Ministry
of Internal Affairs of Ukraine (Kyiv), Ukraine)

D.B. Bazarova, Candidate of Law, Associate Professor (Tashkent State Law University, The Republic
of Uzbekistan)

0. I. Bezpalova, Doctor of Law, Professor, Honored Worker of SciTech of Ukraine (Department

of Science and Education of Kharkiv Regional State Administration, Ukraine)

S. M. Bortnyk, Doctor of Law, Professor (KhNUIA, Ukraine)

M. Yu. Burdin, Doctor of Law, Professor (KhNUIA, Ukraine)

A. Di Ronco, Doctor of Philosophy in Criminology (University of Essex (Colchester), United Kingdom)

P. C. van Duyne, Doctor of Philosophy, Professor (University of Utrecht, Netherlands)

0. M. Holovko, Doctor of Law, Professor, Honored Lawyer of Ukraine (V. N. Karazin Kharkiv National
University, Ukraine)

S. M. Husarov, Doctor of Law, Professor, Correspondent Member of the National Academy of Sciences
of Ukraine, Honored Lawyer of Ukraine (KhNUIA, Ukraine)

M. Jager, Doctor of Philosophy, Professor of Criminology (University of Ljubljana, Slovenia)

M. Klochko, Ph.D., Associate Professor (Ohio State University (Marion), USA)

K. von Lampe, Doctor of Philosophy in Criminal Law and Criminology (Berlin School of Economics
and Law, Germany)

0. M. Lytvynov, Doctor of Law, Professor, Honored Worker of Education of Ukraine
(National Aerospace University "Kharkiv Aviation Institute", Ukraine)

A. Markovska, Ph.D. (Anglia Ruskin University, Cambridge, United Kingdom)

V. S. Medvediev, Doctor of Psychological Sciences, Professor (National Academy of Internal Affairs,
Ukraine)

N. Ch. Nguindip, Ph.D., Senior Professor (University of Dschang, Cameroon)

A. Sergi, Doctor of Philosophy in Sociology and Criminology (University of Essex (Colchester), United
Kingdom)

D. V. Shvets, Doctor of Law, Associate Professor, Honored Worker of Education of Ukraine (Odesa
State University of Internal Affairs, Ukraine)

P. Stoyanov Apostolov, Doctor of Sciences (Communication Technology), Professor (South West
University “Neofit Rilski”, Bulgaria)

A. Vasko, Ph.D., Assistant Professor (Matej Bel University, Slovakia)

0. 0. Yevdokimova, Doctor of Psychological Sciences, Professor (KhNUIA, Ukraine)

@ Journal's articles undergo peer review organized by the members of the Editorial Board. The views of the
authors may not coincide with the position of the Editorial Board.

@ The journal is included into the international scientometrical database “Index Copernicus Interna-
tional”, access to the edition’s passport: https://journals.indexcopernicus.com/++,p24783657,3.html.

@ E-copy of the journal is available free of charge on the website of the edition (http://pb.univd.edu.ua) and
on the website of the National Library of Ukraine named after V.I. Vernadskyi of the National Academy of
Sciences of Ukraine (http://nbuv.gov.ua/j-tit/PiB). The full up-to-date list of bases, repositories, libraries,
catalogs can be observed on the website of the edition.

@ Access to the Google Scholar journal’s profile: https://scholar.google.com/citations?user=Vi9GuilAAAAJ.

@& The reference to the journal “Law and Safety” is obligatory in case of reprinting.

© Kharkiv National University of Internal Affairs, 2024


https://journals.indexcopernicus.com/++,p24783657,3.html
http://pb.univd.edu.ua/
http://nbuv.gov.ua/j-tit/PiB
https://scholar.google.com/citations?user=Vi9GuiIAAAAJ

ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

3MICT

BYTAHYYK K. JI.
Cra6inizaniiiHi 3ax0/11 Ha 1e0KYIIOBaHUX TEPUTOPIsX: KOHLENTyalbHe PO3YMiHHS,

KIACUPIKAI[iS, 0COBTUBOCTI BACTOCYBAHHS .uuceusmreessseessssesssssesssssesssssesesssesessssssssssssssssasesssasssssasssssasssssasssssssssssssssssessssans 9
I'YPTOBA K. M.

Jlesiki acieKTH 3/710B)KUBaHHS IPAaBOM y LIUBIJIBHOMY Ta FOCNOAAPCHKOMY CYAOUYUHCTBI coouvrenseenseeens 23
BATPHH O. B.

AnMiHiCTpaTHBHO-IpaBOBE PEryJIIOBaHHSA BUadi JilleH3iH JJ1 MeAUYHOI TPAKTHUKH «.eeverereeessreeeens 31

JIA3APEB B. B, JJOTBUHEHKO . A.
[Ipo6JieMaTHKa 3/I0BX)KMBaHHS PaBOM I[IPY 3BEPHEHHI
10 EBPONEUCHKOTO CYAY 3 TIPAB JIEOJIAHU euvveuseesseesssesssesssessssessssessssessssessssssssessssassssassssesssssssssssssassssassssasssmssssmssssessanas 42

APO3/10B O. M., IZIMHCBKA H. B, BACUCTA L. B.
KpuMiHaibHI npoLecyasnbHi HaCliIKU IOBEPHEHHS CYI0M
OOBUHYBAJIbHOTO AKTA IIPOKYPOPY wuurreerusssessssssssssssssssssssssiessssssnsssssssssssssssssssssssasssssssssssssssssssssssssssssssssssssssssssssssssssannes 53

I'PEYEHKO B. A.
JistapHicTh MiHiCTpa BHYTpilIHiX ciipaB YkpaiHcbkoi PCP [laBia fAkoBuya Memuka (1953) .......... 66

KAJZIAH 1. 0., MOPABUHLEB M. B, [TAIIIHEB /1. B.
BincrexxeHHs1 NpOTUNIPAaBHUX il 3a JJOIOMOIOI0 CUCTEM BiZle0CIOCTEpPEXKEHHSA:
OTJISLZ, CYYACHOT'O CTAHY JOCIIIIMKEHD w.ceuseesseesssesssssssesssessssassssasssssssssssssessssassssassssasssssssssessssssssassssassssassssssssssssssssssssssseees 78

YKOPHOKYH B.T.

Opuaryna BiANOBIAA/IBHICTE: CiM JOKTPUHAIBHUX MiAXOAIB 10 PO3YMIHHSA CYTHOCT L ceuueenseeseeesens 90
[TIEBKO C.I.

JediHinig niHHOCTI AiepkaBu B pakypci QYHKIIOHATBHOT KBIHTECEHITIT ..ceeeueeeeseersseesssesesssesesasssesssnees 101
TIOJIEHEB C. A.

[Ipu3HayeHHs Cy[0BUX eKCIIepPTU3 MiJ, Yac po3caiyBaHHS KpUMiHaJIbHUX

NPABOMNOPYIIEHD, OB’ I3AHUX 13 PEHIEPCTBOM ...couureeumseessssesssesessssesssesesssssssssesssssesssssasssssasssssssssssssssssssssssasssanas 112

YUIIKO K. O, INITHYYK P. C.
CTaHOBJIEHHS Ta PO3BUTOK Mi/Ip03/1i/iB MoJIillii 0c06JIMBOro MpHU3HAYEHHS:
PETPOCTIEKTUBHUIM QHAJITIB w.uvvuueeusressesssssssssssssssssasssssssssssssssssssssssassssassssassssassssssssssssssssssassssasssssssssssssassssessssassasssssssssssssssnes 123

XAMPAH X., AMHI A., CYCLJIO B.
[IpaBoOBe peryJitoBaHHS BIIpoBaxkeHHs ocBiTU B KyTai-Kapranerapi

HA OCHOBi OCBITHBOT TTOJIITHKH ((THE/L ) cvvvurssessssssssssssmsssssssssssssssssssssssssssssssssssassssasssssasssssasssssssssssssssssssssssssssssssssssans 133
MY T

BusHaHHSA Mi>KHapOAHOT0 KPUMiHAJBHOTO NpaBocyAas B bocHil i ['eprieroBuHi (aHa. ) cooeeeeenn. 142
BOPOBHUK M. O.

[IpoTuaisa guBepciiiHO-pO3BiyBaJbHUM IpyliaM NPOTUBHUKA Nipo3/ijaMu

HanionanbHoI nosinii YkpaiHyu B yMoBax /il IPaBOBOT0 PEXKUMY BOEHHOTO CTAHY wuvveisssisssssssnsns 152
[TUPOTA C. C.

Pedopmu TpaHCcPepTHOTO IiHOYTBOPEeHHs B KOHTeKCTi BEPS: mpo6sieMu 3a/TUIIAI0TBCA wovvevunreens 163



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

CEPBEHIOK C. O.

JucKyciliHI acneKTH Cy4acHOI BITYU3HAHOI JJIOKTPUHU PEYOBOTO IPABA «uueersersseessesssesssessssssssessssessanes 173
TECJIEHKO L. O.

0co6JIMBOCTi OTpHMaHHSA Ta BUKOPUCTAHHS eJIEKTPOHHUX JI0Ka3iB

Y KPUMiHATIbHOMY MPOBAIKEHHI ((THE/L ) couuueeeenseeesesesnsesesnsssesssesessssssssssesssssesesssesssssssssssssssssasssssasssssesssssesssssesssssesess 186
[T0JIECOB C. C.

MexaHi3M coljia/ibHOI Jiep>KaBU Ta Miclle B HbOMY CUCTEMHU NeHCiHHOro 3abe3mne4eHHs:
TEOPETUKO-TTPABOBI ACTIEKTH ((THE/L ) csvsversasessmsssssmsssssmssssssssssssssssssssssssssssssssssssssssssssssssasssssassssssssssssssssssssssssssssssssssans 194
0 YBATH ABTOPIB HAYKOBOI'O KYPHAJIY «IIPABO I BE3IIEKA»

L0 0 003 0= T 0= €21 24 1) TSP PR 204



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

CONTENT

BUHAICHUK K. L.
Stabilisation measures on the de-occupied territories: conceptual interpretation,

classification, and application fEALUTES (UKT) ....oeeeenmeeemeeessssssssesssssssessssessssssssssssssssssssssssssssssssssassssssssssssssssns 9
HURTOVA K. M.

Some aspects of the abuse of rights in civil and economic proceedings (UKT) ......coueeneeenseeesseeesnsneens 23
BATRYN O. V.

Administrative and legal regulation of licensing for medical practice (UKT) ......meeenmeseessmmeseesssneeens 31

LAZARIEV V.V, LOHVYNENKO L. A.
Problems of abuse of law when applying to the European Court of Human Rights (UKr).....ccccouueeeenn. 42

DROZDOV 0. M., GLYNSKA N. V,, BASYSTA 1. V.
Criminal procedural consequences of the court’s return

of an indictment to the ProSECULOT (UKT ... reemmsessesessssssssssssssesssssssssssssssssssssssssssssssssssessssssssssssasssesssnns 53
GRECHENKO V. A.

Activities of the Minister of Internal Affairs of the Ukrainian SSR

Pavlo Yakovlevych MEShYK (1953) (UKT ) .. ereeeseeesssesessesessessssssssssssssssssssssssssssssssssssssssssssssssasssssssssssssssessess 66

ZHADAN D. 0., MORDVYNTSEV M. V,, PASHNIEV D. V.
Tracking illegal activities using video surveillance systems: a review
of the current State 0f FESEATCH (UKT ) .....oereeeeesseesssssessesessesesssesesssesesssssssssssssssssssssssssssss st ssssesssssesssssesessseseens 78

ZHORNOKUI V. H.

Legal liability: seven doctrinal approaches to understanding its essence (UKF) ......oenmmeeesneeesnees 90
PEVKO S. G.
The definition of the state value in terms of functional quintessence (UKT) ......emeeessneeesnees 101

TIULIENIEV S. A.
Appointment of forensic examinations in the course of investigation
of criminal offences related to raiding (UKT) .....oeeresesssesssessssssssssssssssssssssssssssssssssssssssssssssssssns 112

CHYSHKO K. 0., PINCHUKR. S.
Formation and development of special police units: a retrospective analysis (UKT) ....cccccueeensmeeenn. 123

HAIRAN H,, AINT A, SUSILO B.

Regulation of education implementation in Kutai Kartanegara based on education policy ............. 133
SIMIC G.

Acceptance of international criminal justice in Bosnia and Herzegovina.........eseseesns 142
BOROVYK M. O.

Countering hostile sabotage and reconnaissance groups by the National Police

of Ukraine units in the context of martial 1law (UKF).....ccoeeenereemnmeseessseeeenns ..152
PYROHAS.S.

Transfer pricing reforms in the context of BEPS: challenges remain (UKT ) ........coereenseersssneeennns 163



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

SERBENYUKS. O.
Controversial aspects of the modern national doctrine of property 1aw (UKF) .......ccoeermeeensmeeesneeennn. 173

TESLENKO I. O.

Specific features of obtaining and using electronic evidence in criminal proceedings........occuueeeee. 186
POLESOV S. S.

The mechanism of the social state and the place of the pension system in it:

theoretiCal aNd 18Gal ASPECES. ... reerersseesseeesse s sess s esss e sess e se bbb R R RR R R e 194

TO AUTHORS’ OF SCIENTIFIC JOURNAL “LAW AND SAFETY” ATTENTION

Editorial BoArd’s NOTES (UKI ) ........cccuiuiiieie et sttt e s e es et see sre s sn e enne e 204



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

YIK 355.45
KOCTAHTHH JIEOHIIOBUY BYTAHYYK,

dokmop ropudu4Hux HayK, npogecop,

DOI: https://doi.org/10.32631/pb.2024.1.01

Xapkiscokuil HayioHabHUTl yHigepcumem eHympiwHix cnpas,
Haykoeo-docaidHa s1ab6opamopis 3 npob.1eM HAYKO8020 3a6e3neYeHHs
npasooxopoHHoi distibHOCMi ma sikocmi nidzomosku kadpis;

https://orcid.org/0000-0003-2429-5010,
e-mail: kIbugaychuk@gmail.com

CTABUII3ALIIAHI 3AX0A4 HA IEOKYIIOBAHUX TEPUTOPIAX:
KOHUEIITYAJIBHE PO3YMIHHA, KJIACU®IKALLIA,
OCOBJIMBOCTI 3ACTOCYBAHHA

Y ny6uikanil mpoBeseHO HAYKOBUH aHaJi3 3MICTy HMOHATTS «CTabLmi3auiiiHi 3axogu», fKe
OCTaHHIM 4acoM 3aCTOCOBYEThLCS NPU BU3HAYEHHI 0CO6JINBOCTEN AisJIBHOCTI opraHiB Jepxa-
BHOI BJIa/I]¥ Ta IPaBOOXOPOHHUX OpPraHiB Ha JEOKYIIOBaHUX TEPUTOPIiAX HAlIOoI KpaiHu. [loBe-
JleHO, 1[0 KOHLeMNIlisl «CcTabini3alifHuX 3ax0/iB» BHHUK/A B MpOLeCi NpoBeJeHHs CUJIaMU
HATO mupoTBopyux omepauid Ha baskaHax i MoB’sA3yeTbcs Hacammepe[ i3 NMPOBEJEHHIM
MPaBOOXOPOHHOI JislJIbHOCTI Celia/ibHO YIOBHOBaXXEHUMH BiICBKOBHMMM MiJpO3AiJaMHu, SIKi
3/laTHI BUKOHYBaTH moJinelcbki ¢yHKIil. Bigmosimno go chisibHOi moktpudnu HATO (AJP-
3.22) crabinizaniiiHi 3ax01 BU3HAYAIOThCA K Cliellia/ibHa AislJIbHICTD, CIPSIMOBAaHA Ha MOCH-
JIeHHs1 260 TUMYacoBY 3aMiHy MiJIp03AiaiB MicuieBoi noJiLii 3 METOI COPUSHHS BiJHOBJIEHHIO
Ta/abo NmiATpUMLi rPOMa/JICbKOT0 NOPAJKY Ta 6e3nekH, 3abe3neyeHHs] BepXOBEHCTBaA IpaBa i
3aXUCTY NPaB JIIOJUHU.

HarosiomeHo, 1mo po3yMiHHA 3MiCTy cTabini3anilHUX 3ax0fiB y BiTUYM3HSAHIN Ta 3apyOixKHIN
NpaKTHULi € pi3HUM. 3apyO6ixKHi JOCHIJHUKY NepeBakKHO MOB’SI3YI0Th CTabimi3aliiHi 3axoau 3
JlifIMM TIPaBOOXOPOHHOTO XapaKTepy: 3abe3neyeHHsl My6Ji4HOr0 NMOPSAJKY Ta 6e3neKH, Npo-
TUJiS 3/104MHAM, 3aXUCT LUBIJIbHOTO HaceJIeHHs Tolo. Y Hallil aepxkaBi cdopMyBasacs mno-
3U1lis 1[0/0 Gi/IbLI IIMPOKOro TPAaKTyBaHHS BiZOBiAHOTO TepMiHa, AIKUH, KpiM CyTO noJinei-
CbKHUX 3aXO/[iB, BKJIIOYAE B cebe coliasbHi, rymMaHiTapHi, iHdopmaniiiHi, ekoHOMIiuHi, 110
OXOII/IIOIOTh KOMILJIEKCHE Bi/JHOBJIEHHS Ta po36y/j0BYy JIeOKyIOBaHUX TEPUTOPIM.
3amponoHOBAHO MOJIIATH CTabiMi3aniiHi 3axoAu HaA 3arajibHi Ta cleniaibHi. [lepmumi Bua
MOB’sI3aHUH i3 BIIHOBJIEHHSIM Jlep>KaBHOI BJIAJIU HA JIEOKYIIOBaHiN TepuTOpii, a TakoxX i3 3a-
6€e3IeYeHHSIM XUTTEAISIJILHOCTI il IUBiJIbHOTO HacesieHHs. Criewlia/ibHi cTabini3aliiHi 3axoau
3iMCHIOIOTBCA 3 METOI0 He/IOMyIllleHHsI IPOHUKHEHHS Ha JIe0KyIOBaHy TepPUTOPIl0 AuBepCiii-
HO-PO3BilyBaJIbHUX I'PyN | HE3aKOHHMX 30POMHMX POPMYyBaHb, yYYNHEHHS HUMU TE€POPUCTHY-
HUX aKTiB Ha 00’€KTax iHQpacTPyKTypH Ta KOMyHiKallili, 3a6e3nedyeHHs My6/IiuHOI 6e3neKy i
NOPAAKY, IonepepKeHHs, IPUIIMHEHHS 3JI0YMHIB Ta IHIIMX IPAaBONOPYLIEHb, JIiKBifgaLil Hac-
JIiKIB HaZI3BUYaWHUX CUTYalil, PO3IIYKY OCi0, 1110 BYNHUJIN 3JI0YMHU IPOTH OCHOB HalliOHa-
JIbHOI 6e3MeKH, BOEHHI 3JI0YMHU U iHIIIi TPaBOMOPYIIEHHS I1i/] Yac OKymnaiii TepuTopii.
ChopMy1bOBaHO HU3KY KOHLENTYaJbHUX NOJIOKEHD I110/J0 PO3YMiHHS BU3HAYeHHs, MeTH,
NPUHLUINIB, BUZIB Ta 0COGJIMBOCTEN 3aCTOCYBaHHs CTabinizalniliHUX 3aX0/iB Ha TepUTOpii
Ykpainu.

Katuosi caoea: eoeHHutl cmaw, cma6iaizayilini 3axodu, 2pomMadcbka 6esnekd, 2poMadcbKull
nopsidoxk, yusisvHa 6esneka, noaiyis, HATO, deokynayisi.

OpuzinanbHa cmammsi

BCTYII. BilicbkoBa arpecist pociiicbkoi ¢e-
Jepauii, 1o nmpusBesia 4O TUMYAcOBOI OKymaril
YacTUHU TepuTOpil Hawol KpaiHH, pyHHYBaHHS
iHppacTpyKTypu Ta MacoBoi 3arubesi IUBIJIbHO-
ro HaceJieHHsl, 3yMOBWJIa KOHLENTYaJbHYy 3MiHYy
nigxoaiB go 3Micty, popMm i MeToAiB Ais/IBHOCTI
OpraHiB NMpaBONOPSAJIKY, SKi 3 Mepiux AHIB Ge-
PYTb y4acTb Y BOEHHUX [JiflX, 3BIJIbHEHHI TEePUTO-
pil kpaiHu Bij 3arapGHUKIB, 60pPOTHOI 3i 3/104M-
HaMU IPOTU MUPY Ta 6e3MeKU JII0ACTBA.

© Bbyranuyk K. JI., 2024

B yMoBax BMMyIlIeHOI opraHisauil >KUTTELI-
SJIHOCTI KpaiHU MiJT Yac BOEHHUX JIill Ha mepuinui
n/1aH y cdepi JisIBHOCTI IPaBOOXOPOHHUX Opra-
HiB BUXOJATb 3aBJaHHSA 1[0/0 36epeKeHHs KUT-
TS 1 3/10pOB’sl JitoJel, BiJHOBJIEHHS MOPYLIEHUX
npaB i cB060/ rpoMa/isiH, 3a6e31e4eHHs] FpoMa/l-
CbKOI 6e3IeKH Ta CyCliJIbHOT'O CIOKO. My>Hi Ta
camoBiaaHi Ail 36poiHux Cu YKpaiHu U iHIINX
BilicbKOBUX GOpPMYyBaHb yXKe [O3BOJIUJIN 3BiJib-
HUTH BiJ, arpecopa 4YUMaJsly 4acTHHY TepHUTOpil
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KpaiHH, IKa Tenep, 3BUYalHO, IOTPeOYE BiANIOBI-
JHOTO BiJHOBJIEHHS Ta peiHTerparl.

TakyuM YHMHOM, BBaXKa€EMO, 110 OCOGJIMBO aK-
TyaJIbHUMH B Liel epioJ € mUTaHHs 3a0e3nedeH-
Hfl HOPMaJIbHOI XKUTTELIAJBHOCTI eOKYIIOBAHUX
TEPUTOPIH, aJpKke IIBHJKe BiJHOBJIEHHA KOHCTHU-
TYLiHHOTrO JIaZly, PeXXUMY 3aKOHHOCTI Ta IpaBo-
NOpPAJKY, HaJaHHS HaceJIeHHI0 Pi3SHOMaHITHHUX
aMIHICTpaTUBHUX, COLiaJIbHUX I TyMaHITapHUX
MOC/IYT € 3alOPYKOI0 IX IIBHJAKOTO NOBEPHEHHSA
J0 CYCIIJIBHO-MIOJIITUYHOTO Ta COLiaJIbHO-€KOHO-
MIYHOTO IPOCTOPY Jiep>KaBH, a TAKOX BUCTYIIAE
JIEBOI0 TapaHTiEI0 BiJHOBJIEHHS IpaB, CBO6GOJ, i
3aKOHHMUX IHTepeciB rpoMajifH, IOPYLIEHUX OKY-
nauilHow BJaJ010.

BuiesasHavyeHi 3axojy, WO ixX BXKUBAKOThb
Jlep>KaBHI OpraHd Ha 3BiIJIbHEHUX TEePHUTOpIfX,
OTpUMaJIY 3arajbHy Ha3By «cTabijaisaniiiHi 3axo-
au». Cif 3ayBaKUTH, L0 MepesiiK i 3MICT Takux
3ax0/liB, KOJIM IX Yy CBOIX BUCTyNax 3rajyloThb
JeprKaBHi [if4i Ta KepiBHUKU NPaBOOXOPOHHUX
OprasiB, € AyXe pi3HUMHU i 3ayexartb BiJ chepu
JiAJIBHOCTI KOHKPETHOT'O YIIOBHOB)KEHOTO Cy-
6’exkTa. Hanpukiaz, 3a cioBaMu KepiBHULi MiHi-
CTepcTBa 3 MNHUTaHb peiHTerpauii OKyNnoBaHUX
TepuTopiit IpuHu Bepelyk, Taki 3axoau noJss-
raloTb Hacamnepes y 3/ilicHeHHi nepemnucy Hace-
JIEHHs], BUSIBJIEHHI OKpeMHUX KaTeropii oci6, 1o
noTpebyIOTh BiJINMOBiAHOI ryMaHiTApHOI YU COIli-
asibHOI gonoMorul. 3actynHuus MiHicTpa BHYT-
pilHiX cnpaB Ykpainu Katepuna IlaBiidueHko
HaroJIocuja, 10 KOMILJIEKC cTabiji3aliiHux 3a-
XO/IB, 1110 IPOBOAUThLCA MOJIiLi€l0, BpaxoBYye Pik-
Callil0 BOEHHUX 3JIOYUHIB, eBaKyal[il0 HaceJeHHH,
HeCeHHs C/Iy»KO6U Ha GJIOKIIOCTAX, BUSBJIEHHS KO-
JIabOpaHTIB, NMPOBeJIeHHSI PO3MiHYBaHHS [E0KY-
IOBaHUX TEPUTOPIK TOLOZ,

Y TpaBHi 2023 poky Ka6iHeT MiHicTpiB Yk-
palHM YXBaJMB MOCTAaHOBY LIOJO0 MiATOTOBKU [0
Jill i3 cra6inizanii cuTyauii Ha JeoKynoBaHUX
TepuTopiax JloHelbKoi i JlyraHCbKOI o6s1acTel Ta
ix peinTerpauii. BiznoBifHO 40 BKa3aHOIro JOKY-

1 Cra6isizanifiHi 3axo/[1 Ha 3BiJIbHEHUX TepHU-
Topisix: Bepemyk nmosicHuia wo ue i asas yoro //
24 kaHaun : odin. canTt. 18.09.2022. URL: https://
24tv.ua/stabilizatsiyni-zahodi-vereshhuk-poyasnila-
shho-tse-dlya-chogo_n2160267 (zaTa 3BepHeHHS:
22.10.2023).

Z KarepuHa [laBniveHko: CtabinizaniiiHi 3axo-
JIM € 3al0pYKOI0 NOBEPHEHHS JI0 MUPHOTO >XKUTTHA
Ha 3BiZbHeHUX 3-mij okymnauii TepuTtopisx // [lop-
tan MBC : odin. cait. 30.05.2023. URL: https://
mvs.gov.ua/news/katerina-pavlicenko-stabilizaciini-
zaxodi-je-zaporukoiu-povernennia-do-mirnogo-
zittia-na-zvilnenix-z-pid-okupaciyi-teritoriiax (zata
3BepHeHH:: 22.10.2023).
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MeHTa 3aX0/ii 3 MUTaHb CTabijgizanii cutyarii Ha
JIeOKyTNIOBaHUX TepUTOPisAx obJsacTti Ta ix peiHTe-
rpauii BKJIIOYalThb y cebe BCi BUllleNepepaxoBaHi
KepiBHUKaMU Npo¢iJbHUX MIHICTEPCTB 3axoAu:
BiZIHOBJIEHHSI POOOTH OpraHiB JIep>KaBHOI BJIA/IY,
ryMaHiTapHe pearyBaHHs, BiIHOBJIEHHS1 iHdpa-
CTPYKTYPH, MeIMYHe pearyBaHH#A, BiJ[HOBJIEHHA
eKOHOMIiKH, peasizaljito iHpopmaliiHoi MoJiTH-
KM, 3a6e3MeYeHHs COLia/IbHOT0 3aXUCTY Ta OCBi-
THiX MOTpe6, HaZJaHHA MCUXOJIOTIYHOI MiATPUM-
KY{, IJIaHyBaHHSI KOMIIJIEKCHOI'O BiJIHOBJIEHHS
TEPUTOPIii3.

TakuM 4MHOM, Ha MiZiCTaBi 3a3HAa4Y€HOro0 MO-
»KHAa 3pOOUTH BUCHOBOK IPO MOSIBY V¥ MPAaBOBOMY
Ta Jep’KaBHOMY I0JIi HOBOI'O TepMiHa «CTabisi-
3aliiHi 3axoau», SIKUHA TOB'SI3YETbCS 3 BiZHOB-
JIEHHAM XUTTEAIAIBHOCTI AEO0KYIOBaHUX TEpH-
Topiil. BoagHo4ac 3MicT BiAnoOBiHOrO MOHATTA i
HOro eJleMeHTH llie He J0CTaTHIM YMHOM dopmMa-
JIi30BaHi Ta HaJIeXKHO He JOCIi/PKeHi B HayKOBii
JliTepaTypi, a TOMy Ile MUTaHHs MOTPebyeE Biamo-
BiZiHOI0 OIpaIjf0OBaHHA.

META I 3ABJAHHA AOC/IKEHHA. Ha
nifcraBi 3a3HadeHoi iHdopMarii Ta 3 ypaxyBaH-
HSIM HEOJHO3HA4yHOCTI MiAXOZiB [0 CYTHOCTI U
MOXJIMBOT'O IMepesiKy cTabijsizaliiHuX 3axofiB
Memoio CTaTTi CJiJi BUSBHAYUTH POPMYJIFOBAHHS
MOHATTSA «cTabinizalilHi 3ax0M Ha JIeOKYIMOBa-
HUX TEPUTOPIAX» Ta IXHbOTO nepeniky. Jlig foca-
HEHHS 1jjel METU OCHOBHUMHU 3A80AHHSIMU, SIKi
MarTb OYTH BUpIllleHi, € Taki: aHa/Ii3 BITUM3HAHOI
Ta 3apy6i>KHOI HAYKOBOI JIiTepaTypH 3 MUTAHb BU-
3Ha4yeHHA 3MicTy TepMiHa «cTabinisawiiiHi 3axo-
JW»; NOCTipKEeHHS HayKOBUX | HOpMaTUBHUX MiJ-
XOZiB [0 mepesiKy crabimizauilHUX 3axoiB Ta
MOPAAKY IX 3aCTOCYBaHHS; BU3HAYE€HHs KOHIEll-
TYJIbHUX I0JIOKEHDb I110JI0 3arajlbHOr0 PO3yMiH-
Hfl 3MICTy, MeTH, NPUHLMIIB Ta OCOGJUBOCTEMN
cTabiymizaniifHUX 3axXo/iB, 1[0 3aCTOCOBYHOTbH Ha
JeOKyIIOBaHUX TEPUTOPIAX YKpaiHU.

orjadaa JITEPATYPMWU. Axani3 iHo3eMHUX Ta
BITYU3HAHUX HAYKOBUX Ipalb i3 IPOMNOHOBAHOI
TEeMaTHKH J03BOJISIE TOBOPUTH NPO Te, 1[0 Gara-
TO 3 HUX NPUCBSIYEHO KOMILJIEKCHIH peiHTerparii
TUMYacoOBO OKYINOBaHUX TEPUTOpIH, AKa SBJISE
c06010 CYKyIHICTh 6araToMJIaHOBUX 3axO/IiB, Ili-
JieH, 3aB/laHb i HANPsAMIB AiIJIBHOCTI Jep:KaBHUX
OpraHiB BJIafju Ta MiCLIeBOrO CaMOBpPsAYyBaHHA,

3 [lpo miAroTOBKY /0 Ail i3 cTabimizarii curyarii
Ha JeOKynoBaHUX TepuTopisx /loHenpkol i JlyraHce-
Kol 06J1acTeil Ta ix peiHTerpatiii : mocraHoBa Ka6inety
MinictpiB Ykpainu Big 12.05.2023 Ne 486 // basza
fanux (B/]) «3akoHomaBcTBO YKpaiHu» / BepxoBHa
Paga (BP) Ykpainu. URL: https://zakon.rada.gov.
ua/laws/show/486-2023-n  (gaTa  3BepHEHHS:
22.10.2023).
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OpraHiB CeKTopy 6e3meku Ta 060POHHU, CIIPSIMO-
BaHUX Ha BiZJHOBJIEHHA IpPABOIOPAJKY Ta HOp-
MaJIbHUX YMOB XUTTH (Measnuk, 2023, c. 270).

[HIIMMKY HanpaAMaMu [JOCHIpKEHb CJiJi BU-
3HAYWUTHU aHali3 OKpeMHUX acleKTiB NPOTUZAII 3J10-
YUHHOCTI Ta BiJHOBJIEHHA JifJIbHOCTI OpraHiB
NIPaBOIOPAJKY Ha [JEeOKyNOBAaHUX TepUTOpIfX.
30KpeMa, y HayKOBHH 06ir 6yJi0 BOPOBaKEHO
TEOPEeTHUYHY MO/ieJib CTabii3aniiHO-TpaH3UTHUB-
HOI cTpaTeril NpOTUAIl 3JIOUMHHOCTI Ha JIEOKYIIO-
BaHuxX Tepurtopiax (Cokypenko, 2022, c.12),
BU3HA4YeHi Neplioyeprosi 3axoAy BiJHOBJIEHHA
aAisibHOCTi opraniB roctuuii (KynpisiHoBa, 2023,
c. 131) abo oprasiB J0Cy/0BOr0 PO3C/iyBaHHS
(AxoBeHko, 2022, c. 261).

Takox c/1ii, BHOKpeMUTH HayKOBi Npalli 3ara-
JIBHOTO XapaKTepy, L0 BUCBITJIOOTh JifdJbHICTb
opraHiB moJilii B yMOBax BOEHHOTO CTaHy, OCKi-
JIbKM crienrdika BUKOHAHHS MOBHOBaXKeHb Hari-
OHa/IbHOI MOJIiLil Ha JEOKYIOBAaHUX TepPUTOPIfAX
CYTTEBO YCKJIQJHIOETbCH 3POCTAHHAM KiJIbKOCTI
30poi Ta GOENpHUIACIB Y I[UBIJILHOTO HacesJeHHs,
pyWHYBaHHAM O0’€KTIB KPUTHYHOI iHPpaCTpyK-
TYpH, 3HULIEHHAM HaceJIeHUX MYHKTIB i pOMHUC-
JIOBHUX 00’€KTIiB, MaCOBUM IepeMillleHHsI 6iKeHIIiB,
noripieHHsAM ¢$iHAaHCOBO-eKOHOMIYHOro 6J1aro-
nosiyqysi HacesieHHs (['ycapos, 2023, c. 26; bes-
naJjiosa Ta iH., 2022, c. 25; Typ6au, lllnuTtaneHko,
2022, c.213).

OGOB’SI3KOBO TAKOX CJIiJj OKPECIUTH 3/100y-
TKHM BYEHMX y Ta/y3i BIilCbKOBOI CIpaBH, sKi
MpeACTaBJASIOTh BUILI BiMCbKOBI HaBYa/bHi 3a-
KJIaJld Ta 3aKJaJy BUILOI OCBITH 3i cnenudiyHu-
MU yYMOBaMM HaB4YaHHs. 3a3HauyeHi myo6Jikaril
BXKe KOHKpPeTHO $OKYCYIOTbCSl HAa MUTAHHSX CTa-
6inizaniiuux i (3axoAiB), 10 MPOBAAATHCSA
BilicbkOBUMU $OpPMyBaHHSIMU Ha JEOKYNOBaHUX
TEPUTOPIAX. Y JIeIKHUX 3 HUX Mif cTabigizaniiHu-
MU JiIMU IPaBOOXOPOHHOIO XapaKTepy po3yMi-
I0Tb KOMILJIEKC 3aX0/iB, 110 IPOBOJATLCA CUJIaMU
6e3neKky YKpalHH y MUPHUH 4Yac, Iif, yac yBeieH-
Hf [IPaBOBOI0 PEXXUMY HaJI3BUYAaWHOTO YU BOEH-
HOTo cTaHy (B 0COGJIMBUH mepioj) 3a3BUYall Ha
MOYaTKOBOMY eTani KOHQJIKTy (KpHU30BOi CUTY-
anii) a6o y micssBOEHHUH mepios Ha TepUTOpil
Jlep>kaBU (B OKPeMOMY perTioHi, Ha JIe0OKyOBaHIik
TepuTopii) i cipssMOBaHi HAa BUSBJIEHHS Ta HEUT-
paJsiizaniro NoTeHI[iHHUX 3arpo3 6e3melli, BCTAHO-
BJIEHHA KOHTPOJII0 HaJ, KPU30BUMH palOHaMHy,
BifiHOBJIeHHs1 (HOpMasti3allilto) 06CTaHOBKH, 3a-
6e3neyeHHs1 QYHKIIIOHYBAaHHS OpraHiB Jiep>kaB-
HOI BJIJIM i MiclieBOro caMoBpsi/lyBaHHs, 3a6e3-
nevYeHHsI TPOMaZiCbKOl 6e3MeKH Ta HeloMyLieHHS
noAabiol eckananii (BigHOBJIeHHs) KOHQPJIIKTY
(kpu3oBoi cuTyalii) Ha TepuTOpii, 1[0 KOHTPO-
JIETbCA (Amamuyk Ta iH., 2023, c. 9). B iHmux
poboTax crabijizaniiHi Ail po3rjasagalTb y KOH-
TEKCTi po36yIOBH CUCTEMH TEPUTOPiaIbHOI 060-
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poHu (Edimos, Mysuka, B’atkin, 2020, c. 37), a
TaKOX Kpi3b npusMy AissibHOCTi HanioHanbHOI
rBapAil Ykpainu, e o6rpyHTOBYETbCA ii poJib i
Micie y crab6isizaniiHux Aisx y cdepi 6e3mneky,
110 03BOJIUTh OpraHaM yHpaBJiHHSA Pi3HOro pi-
BHSI NMPaBUJIbHO BHUKOPHUCTOBYBAaTHU ii 6e3MeKOBi
CIIPOMOXKHOCTI, YHUKHYTH Ay6JII0BaHHSA PYHKIIIH,
BUKOHAHHSl HEBJIACTUBUX 3aBJlJaHb CHJIAMU 060-
pOHU i 3a6€3NeYUTH iX 3aCTOCYyBaHHS 3a MPSIMHUM
NpYM3HAaYeHHSM LOJ0 BUKOHAHHSI CyTO BiHCBKO-
BUX 3aB/iaHb i 3axo/iB (loaneBcbkui, 2023, c. 16).
Y HaykoBuX po6oTax iHo3eMHHX ¢axiBIiB
MUTAHHSA CTAbLIi3aliiHUX 3aX0/iB PO3TJIAJAETh-
C B MeXax JOCJiPKeHHSI BiiCbKOBUX KOHQJIIK-
TiB, y SIKUX, 30KpeMa, 6pasiy yyactb cuid HATO. Y
HUX 3a3HAYa€ThCs, 1[0 MOJIIEeHChKI CUIU B ole-
panigx 3i crab6inizanii MalTb MOJ0JATH PO3PUB
Mi>K BiiCbKOBUMH Ta MiCLIEBUMH IOJIIeHCHKUMH
CHJIaMH, 11100 B3ITH Ha ce6e 000B’A3KH, AKi YiTKO
3aKpilieHi 3a BiANOBiAHUMU nmifgpo3ainamu. Bka-
3aHi NporajiMHu MOXYTb TaK0 BUHUKATH I03a
TPAAULIMHUMH NOCTKOHQJIIKTHUMU OllepalisiMu
3i cTabisizanii, KoJu MopyImy€eEThCI IPOMaJICbKUI
MOPSAIOK, 6e31eKa i MoTpi6HO HerailHO BiTHOBH-
TH 3BUYaWHUN cTaH QYHKI[IOHYBaHHS BiJIIOBiJI-
HUX TepUTOpiil. BUsHatouy, 1o noJiiis Mae Bax-
JIUBe 3HAYeHHs AJiS NiATPUMKHU CTabiJbHOCTI Ta
KOHcoJtifjauii 3,06y TKiB, LOCATHYTUX BiCbKOBU-
My, cuiu HATO MaroTb CTBOPUTH OKpeEMy opra-
Hi3alillHy CTPYKTypy A/ MakcuMisauil ii edek-
tuBHOCTi (Pani, Finkenbinder, 2019, p. 58).
Tak¥M 4YMHOM, y cy4acHiil lOpuUJHUYHIA Ta
BiIMICbKOBIH HAyKOBIiM JiTepaTypi HEMae 4iTKOTO
Ta yCTaJIeHOr0 BU3HAYEHHS Mepesiiky cTabijiiza-
LiHUX 3aXo/iB i cy6’ekTiB ix 3acTtocyBaHHA. [lo-
nepiue, ix po3yMilOTh IK 3aX0/JH, 10 NPOBOASATh-
csl cneljia/IbHUMM CHUJIaMHU TOJTiIii B MexKax Biich-
KOBUX KOHQJIIKTIB, O-Jpyre, iX COPpUHUMaIOTh SIK
KOMILJIEKCHE YTBOPEHHS, 1[0 CKJIaJA€EThCA 3 HU3-
KU 3ax0[liB, Ki B3aEMO/JIONOBHIOKTb OJAUH OJHO-
ro Ta 3iHCHIOITHCA Pi3HUMHU YIIOBHOBAXKEHUMU
Cy6’EKTaM{ 3 METOI0 BiJJHOBJIEHHSI HOPMaJIbHOI
KUTTEISVIBHOCT] [IEOKYNIOBaHUX TEPUTOPIH, Mo-
TpeTe, ix B3araji He BUOKPEMJIIOIOTh fIK KaTero-
pito, a rOBOpATH PO 3BUYaliHe BUKOHAHHS CIIYX-
60BHX NMOBHOBaYKEHb NPABOOXOPOHHHUMHU OpraHa-
MH Ha [IeOKyIIOBaHUX TEPUTOPIAX 3 ypaxyBaHHAM
0C06JIMBOCTENl BOEHHOTO CTaHy Ta CTaHy IOCT-
koHQUTIKTHOI cuTyalii Ha BignoBigHIN TepUTOPIl.
METOAOJIOTIA AOC/MIAXKEHHSA. Bukopu-
CTAHHS CUCTEMHOTO METOJY, 3araJlbHOHayKOBHX
MeTO/AIB CHHTe3y Ta aHa/i3y J03BOJIMJIO BU3Ha-
YUTH MOHSITTS «CTabisi3aliiHi 3axoqu» Ta ixHil
nepeJsiik. MeToz MOpPiBHAHHS 6YB BUKOPHUCTaHUHN
3 METOI0 aHa/i3y BITYM3HAHUX | HaLlilOHAJIBHUX
niXo/iB 10 BUSHAYEHHS 3MICTY cTabinizamiiHux
3ax0/liB Ta 0OCOGJMBOCTEN IX 3aCTOCYBaHHS Ha
JleOKYIIOBaHUX TepUTopiax. MeToau cuHTe3y Ta
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dopMasibHOI JIOTIKM J103BOJIWJIM CHOPMYJIIOBATU
KOHIeNTyaJbHI HAyKOBi MOJIOXXEHHS 100 3Mic-
Ty, METH, TPUHIIUIIB i epeJsiiKy crabinizariiHux
3ax0/iB, 110 3aCTOCOBYIOTbCA Ha [E€O0KYNOBaHUX
TEePUTOPIAX HALIOI Aep>KaBH.

PE3YJIbTATH JOC/IKEHHA TA
AUCKYCIA. Iicas movyaTKy IMPOKOMACUITa6HOT
BiHM Ha TepUTOpii HallOi AepKaBU MNOHATTHA
«CTabinizauiiHi 3ax0Au» CTal0 6i/blI yKUBAaHUM
y HayKoBiH JiTepaTypi Ta BUCTyNax Jep>KaBHUX
Jisg4iB 1 mocafoBUX 0Ci6, MpUYoMy 37€e6iJbIIoro
JAOro BHUKOPHUCTOBYIOTb [Ji1 XapaKTepPUCTHUKU
AisgabHOCTi opraHiB HanioHanbHOol moJinii Ha
JleOKyIIOBaHUX TepuTopiax. BogHovac cnpasepn-
JIUBO INIOCTAlOTh IHWTAaHHA LIOAO0 IOXOJKEHHH
IbOr0 TepMiHa Ta HOro HaJIe)KHOr'0 BXKHMBAaHHS,
30KpeMa B YaCcTHHI BiJANOBIAHOCTI LijJfgM Ta 3a-
BJJaHHSIM OpPTaHiB MOJIiLii.

Y 1997 poui komanpyBaHHa cua HATO mig
yac omnepauil B bocHii Ta 'epueroBuHi BUABUIO
TaK 3BaHy 6e3MeKOBYy NporajuHy y cdepi rpo-
MaJICbKOTr'o NMopsi/iKy Ta 6e3neku. BoHna 6y/a BU-
3HayeHa fIK «cipa 30Ha» M BiHCbKOBUMH MOX-
auBoctamMu cus HATO, noaineicbkux cua OOH, a
TaKO 0COBJIMBOCTSIMU JIiSIJIBHOCTI MiCI|eBHUX Op-
raHiB nouJiuii, ki yacto a6o 6ysu He3jaTHi, abo
He XOTi/JIM BUKOHYBATH CIYKO0Bi IOBHOBAXKEHHS.
Y wiit «cipit 30Hi» HiXTO He Mir i He X0OTiB 6paTu
Ha cebe BiANOBiAaNbHICTh 32 MiATPUMaHHS Ipa-
BOIIOPAJZKY Ha JeMiJiTapu30BaHUX TEepPUTOPIAX
(Dziedzic, 2020, p. 58; Rodriguez, 2021, p. 56-57;
Bonomi, Bergonzini, 2022, p. 91).

BigmoBigHa mpo6GJsieMa OyJsia BUpillleHa 3a
JIOTIOMOTOI TOTO, 1[0 OKPEMHUM BilICbKOBUM ITiJI-
poszisnaM GyJia HaZlaHa MOXJIMBICTb BUKOHYBAaTH
nosinelcbki ¢yHkuil. Taki nigposinu oTpumanu
Ha3By «baraToHallioHa/JbHUM CHeliali30BaHuU
niaposain  HATO» (Multinational Specialized
Unit). 3 Toro 4yacy 3a3HayeHa MoJieJb 6yJia peaJi-
30BaHa KiJibKa pasiB MiJ, 4ac MUPOTBOPYUX Olle-
palii, a caMa KOHIeMNIlii 3aCTOCYBaHHs 36pOM-
HUX CWJ, SIKi MalOTb BUKOHYBAaTHU MNOJilleNChKi
060B’I3KM [IJIs1 3aTIOBHEHHSI «Oe3MeKOBUX Mpora-
JIUH», TpaHcpopMyBasiacs B MOHSATTS MOJiLENCh-
KOl cTabibHOCTI abo cTabisisalifHuX MoJIienCh-
kux 3axoziB (Stability Policing). Ak BkasywoTb
JesiKi ekcnepTH, 3a3Ha4eHa MO/Jesb LIJIKOM Bij-
MOBiJIa€ TPbOM OCHOBHUM 3aBJaHHAM HATO: ko-
JIEKTHBHA 060pOHA, BpEryJIl0OBaHHS KPU30BUX CHU-
Tyalifi, 6e3neka Ha ocHoBi cmiBmpari (Bergonzini,
2021), a TakOX € OAHUM i3 TPbOX €JIEMEHTIB MPO-
necy pebopMyBaHHsI CEKTOpy 6e3neKku !, skui ne-

1 What is Stability Policing // NATO Stability
Policing Centre of Excellence : caitt. URL: https://
www.nspcoe.org/about-us/about-stability-policing
(maTa 3BepHeHHs: 22.10.2023).
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pefibavyae HaJJaHHA BiCbKOBOI ZIOMIOMOTH IUBiJ/b-
Hil BJIaJj, 0 MOXKe BUMaraTH y4acTi BilCbKOBUX
NOJILeMCbKUX Y BUKOHAHHI 3aBJaHb IPaBOOXO-
POHHOTO CHpPSIMyBaHHS, BPaxOBYIO4YHM MiZTpUMaH-
HsI TPOMA/ICbKOT0 OPSJKY Ta Oe3MeKH, JOKU Bif-
MOBIJIHI OpraHu JepKaBHOI BJIaJU He Bi3bMYTb
Ha cebe BUKOHAHHSA 1UX 3aBJlaHb (De Magistris,
Bergonzini, 2020, p. 23, 25).

JonaTtkoBo y daxoBux My6JliKalisix HaroJo-
myeThbcs, 1o Stability Policing cipusie sitoguHoLe-
HTPUYHOMY MifgxXoAy /0 6e3leKH, MIOYMHAIYH Bij
3aXMCTy MakHa Ta UUBIUIBHUX 0Ci6 i 3akKiH4YyrouH
MUTAHHAMU 3aXUCTY iHPpopMaIiiiHOro NpocTopy Ta
KyJbTYPHUX IiiHHOCTel. Stability Policing 3a6e3mne-
4yye NPOTUJIIO0 3aX0/iaM, Ki BOPOT MOXKe BXKUTH /1S
NoJlaJIbLIoI AecTabisizanii AepkaBuy miJ| yac KoHp-
JIKTY: BYNHEHHA 3JI0YMHIB, TEPOPUCTUYHHUX aAKTIB,
KOHTpabaH/a 36poi, ToprisJis JitobMH Tow10. KpiM
TOrO, i1 KOHLIEMNLis BiiMOBifae moTpe6aM 6e3nexku
MICLIEBOTO HaceJIeHHsl, CIIpUSE KpalloMy CIpUH-
HATTIO JIETITUMHOCTI MiCLeBUX OpraHiB BJIaJU Ta
HiZIBUIIYE 3arajbHy CTidKicTb JepxkaBu (De
Magistris, 2020). Ik gojaTkoBi nepeBaru Stability
Policing - 1ie iHHOBaL[iHHUM iHCTPYMEHT, MPU3Ha-
YyeHUH /1/191 3a/l0BOJIEHHS BCiX OTped, NOB’A3aHUX
i3 MoJIiLeNChKOI0 AisIIBHICTIO JiepKaBH; BiH MO€E-
HYE MOXXJIMBOCTI ¥ THYUKICTb BiliCbKOBUX pecypciB
i3 mpodeciiHUMU Ta crieliaIbLHUMH CUJIaMH TOJTi-
1il, pO3LIHMPIOE MOXJIUBOCTI [Jisi 3abe3nedyeHHs
edbeKkTUBHOr0 QYHKIIOHYBaHHS BiJNOBIHUX Te-
puTopiii (Bonomi, 2021).

HalrosioBHilIMM JOKYMEHTOM MiXXHapOJHO-
ro XapakTepy, SKUH peryJiloe NUTaHHS 3aCTOCy-
BaHHSA CcTabimi3amiiHuX 3ax0/iB BiNCbKOBUMU Ta
nostineicbkuMu cuamu kpaid HATO y KoHQUTIKT-
HUM Ta MOCTKOHQUIKTHUH nepiogu, € CmisbHa
JnokTpuHa HATO nio/10 3a6e3nedyeHHs MOJTileich-
Koi crab6inizaniiiHoi gissbHocTi (AJP-3.22). Bigno-
BiJIHO 10 IIbOTO JIOKYMeHTa MoJiileiicbKa cTabii-
3alliiiHa AisJIbHICTh BU3HAYAETHCA K «CHeliaJbHa
JIAJIBHICTD, CIPSIMOBaHa Ha MOCUJIEHHA abo THM-
4YacoBY 3aMiHy MiAPO3AiaiB MicLieBOI MOoJIiLil 3 Me-
TOK CIPHUSIHHS BiJIHOBJIEHHIO Ta/a6o MmigTpuMILi
rpOMa/ICbKOr0 TOpsIAKY Ta 6e3meku, 3abesie-
YeHHS1 BepXOBEHCTBA [IpaBa Ta 3aXUCTy MPas JIIo-
JVHW» 2-

OCHOBHMMH KOHLENTYQJIbHUMH II0JIOXKEH-
HSIMHY, 1[0 BU3HAYalOTh 3axoAu Stability Policing,
€ TaKi:

1) mpoBoAATBHCA 3 MeTO GOPMYBaHHA Ge3-
[EeYHOro NMpOCTOpy Ta 6e3MeYHOro cepesioBULIA
(SASE), BiiHOBJIEHHSI TPOMa/ICLKOI'0 MOPSAKY Ta

2 NATO Standard AJP-3.22 Allied Joint Doctrine
for Stability Policing (Edition A, Version 1, July
2016) // DOKUMEN.TIPS : caitt. URL: https://tinyurl.
com/yp9x8bkz (naTa 3BepHeHHs: 22.10.2023).



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

6e3neKy, a TAKOX YCTAaHOBJIEHHSI YMOB ISl 3/1iM-
CHEHHH YIpaBJIiHHA Ta PO3BUTKY BiANOBiZHUX
TEpPUTOPIH;

2) MawTb 3JiMCHIOBAaTUCA CHeliali30BaHU-
MH, HABYEHHMMH M OCHAIlleHUMH NOJIiIeHCbKUMU
MiApo3AisaMu;

3) kiHLeBOIO MeTOW € 3abe3leyeHHs Ipo-
MaJICbKOT'0 MOPSJIKY Ta Oe3NeKH, NMPOBaKEHHS
NPaBOOXOPOHHOI AiSI/IbHOCTI, 3a6e31e4eHHs IPaB
i cBOGO JIIOJUHY;

4) cnpUsA0Tb CTBOPEHHIO ¥ PO3BUTKY 6€3-
NEeYHOro MPOCTOPY Ta 6e3MeYHOT0 cepejoBUIla
nicyis1 36pOHHOr0 KOHQITIKTY i BIHChKOBUX JiH;

5) nepen6avyarTb MBUJIKWUN Mepexi/] Bix BU-
KOHAHHSA TOJIileHChbKUX GYHKIH BiHCbKOBUMU
nigposaiiamu o cui noJinii. [Ipu ubomy crtabi-
JIbHICTh BiATIOBiHOI TepuTOpii 3a6e3nedyeThCs
IJISIXOM 3amo6iraHHs 3JI0UMHaM, 3aXUCTy KOp-
JIOHIB, yCTaHOB KpPUTHU4YHOI iHpaACTPyKTypH,
npoTuaii KOHTpabaHAi, TEpOpU3MYy, PO3MOBCIO-
JDKEeHHI0 36poi;

6) 6a3yl0TbCsl Ha NPUHLMII NapTHEPCTBA 3
MicLeBUMHY, FpOMaZilaMM ¥ opraHaMu BJajd. 3a-
JI0BOJIEHHS MiclieBUX NoTpe6, 60poThba 3i 3J10-
YUHHICTIO, MTOKpalleHHs 3arajbHOi 6e3NeKd Ta
CTBOPEHHS YMOB JiJI1 IOJaJIbIIOr0 PO3BUTKY Te-
puUTOpii MaroTh 6yTH OpraHi3oBaHi BciMa ymoB-
HOBa)XKEeHHWMHU Cy6’'€KTaMU i3 CyBOpHUM JOTPHUMaH-
HSAM MPUHLMIIB B3aEMO/Iii Ta KoopAMHAaIliil.

OcHoBHi 3axoau Stability Policing Bigmosia-
HO 710 JOKTpUHU AJP-3.222 BKJIIOYAIOTh: NPOTH-
JII0 MacoBMM 3aBOpYILIEHHAM; NPUKOPJOHHUMI
KOHTpPOJIb; BiJJHOBJIEHHSI TPOMAaJICbKOI 6e3MeKu
Ta rpoMajiCbKOro Nopsi/iKy; 3abe3nedyeHHs 6e3-
neKyu BUOOPIB; 3[iMCHEHHSI OCOBUCTOTO 3aXUCTY;
NMpOBeJleHHS KpUMIHaJIbHUX pO3CaiZyBaHb; 3a-
6e3nedyeHHs Ge3lekH iHQOPMaLIMHUX pecypciB i
CaWTiB; MPOBeJEHHS NEPEroBOPIiB Ta MeJialiiHy
JISJIBHICTh; 3aXWCT Bpa3JIMBUX TPy JIOJeHd i
MaiHa; HaJIarO/PKEHHS CIiBPOOITHUIITBA i3 Mic-
LIEBUM HaceJIeHHSIM; BiJlHOBJIEHHS1 JislJIbHOCTI
CYZIOBUX Ta BUIPABHUX YCTAHOB; ileHTUIKALliIO
0Ci6, KpUMiHaICTUYHI 3aX0/11; BUJIy4YeHHs 36poi;
MOHITOPHUHI OIlepaTUBHOI CHUTyaLil; NPOTHUZLIIO
TEpOpU3MY U OpraHi3oBaHill 3JIOUMHHOCTI; BU3-
BOJIEHHSl 3apY4YHHUKIB; KOHTPOJIb 3a TPaHCIOPT-
HHMM pPyXOM Ta JIOTICTUKOIO; 3JiMCHEHHA NaTpy-
JIIOBaHHS; NPOTUJAII0 KOHTpabaHAi W TOpriBji
JIIOJIbMU; PO3CAiAYBaHHS BiMCbKOBUX 3JI0UMHIB
(Bergonzini, 2021)-

Ha migcraBi BULLEBUKIIALEHOr0 MOXHA 3p0-
OUTH MPOMIXKHI BUCHOBKH, 10 KOHIIEMI[is MOJIi-
LelcbKUX cTabinizaniiiHux 3axo/iB cdopmyBasia-
cs mij, yac MMpOTBOpYMX onepanii cua HATO. Ti

1 TaMm camo.
2'Tam camo.

13

0COOJIMBOCTI MOJIATAIOTh Y CTBOPEHHI creliaib-
HHUX NOJIILeHCBbKUX CUJI, 10 AiI0Th Ha Je0KyIoBa-
Hil TepuTopil Ta 3abe3neuyoThb ii epeKTUBHY
KUTTEAIsIbHICTE. CTabinizamifigi 3axogu Mo-
J)KYTb BUKOHYBAaTUCAd TaKUMU MiAPO3LIaMU IO-
Jinil Ik caMoCTiliHO, Tak i y B3aeMoyii 3 MiciieBu-
MU CWJIaMHU MoJiLii. 3axo4u, 0 3aCTOCOBYHOThCSA
B Mexax Stability Policing, € 3ae6iabuioro moi-
LeMCbKMMU Ta CIPSMOBaHI Ha 3abe3neyeHHs
npas i cB060/ JIIOJUHY, BiAHOBJIEHHS I'POMa/iCh-
KOTo0 MOpsAAKY Ta 6e3neKd, 60poTbOy 3 IpPaBoIo-
PYLIEHHSIMHU.

fAxiwo npoaHanisyBaTh KepiBHI JOKYMEHTU
36poitHux Cui YKpaiHy, siki B yMOBax GOHOBUX [
il 3AIMCHIOITbL [EOKyMalilo TepyuTopili Haloi
Jlep>KaBH, TO MOXKHA MOGAYMTH, L0 B HUX TAKOXK
MICTATBCA HOPMATUBHI IOJIOKEHHS, NMPUCBAYEHI
npoleaypaM Ta aJropuTMaM 3ziicHeHHs cTabimi-
3auiiiHux 3axoAiB (4ii). Tak, y LUX AOKyMeHTax
BKa3aHo, 1I0 cTabisizaniiHizii BeayTbCcs 3 METOIO
niTpYMaHHS abo BiIHOBJIEHHS 6€3MEKOBOrO Ce-
pefloBHUILA, ep>XaBHOr'O YIIpaBJ/iHHS, BilHOBJIEH-
HA iHQPaACTPyKTypu Ta HaJaHHS TyMaHiTapHOI
JonoMmoru. bpuraza nianye, 34iMCHIOE NiATOTOBKY
Ta OLIHIOE NpOBeJeHi Ail /i1 BU3HAYEeHHA I03U-
TUBHUX, HETaTUBHUX ab0 HEUTpa/IbHUX BIJIUBIB
Ha paiioH [iii3. ['0/IOBHUM acneKkToM /[iJisi BilCh-
KOBOTO KOMaH/lyBaHHS € Te, 1[0 cTabGisizaninHi
Ail BUMaraloTb CUCTeMHOI B3aEMOJII Ta KOoOpZAu-
Halil opraHiB Jep:aBHOI BJIaJiU, HEYypPALOBUX
opranisanii i BiiCbKOBUX i3 MeTO10 3a6e3neyeH-
Hsl HaJIeXKHOT0 QYHKLIOHYBaHHS Ta XXUTTEAIANb-
HOCTi [JIeOKYNOBaHMUX aAMIiHICTpPAaTUBHO-TEPUTO-
piaJIbHUX OJUHULb.

Y Mexkax crabisizanifiHux il BificbKOBI 3’€/1-
HaHH{ Ta GOpMyBaHHS MOBUHHI:

1) 3abe3neyyBaTH 6e3NeKy LMBIJIbHOIO Ha-
CeJleHHS. Y Mexax LbOro HampsMy 6puraja
[NOBMHHA KOOPAWHYBATHU Aii, ClIpAMOBaHIi Ha BCTa-
HOBJIEHHS NOPAAKY, NPOTHU/II0 HACUJIBbCTBY, HiAT-
pUMaHHS, BiHOBJIEHHS ab0 CTBOpPEHHS I[MBiIb-
HUX OpraHiB Bjasiu. OCHOBHUMHU 3aBJaHHSIMY, SIKi
BUKOHYIOTBCA IJI JOCATHEHHS LIi€]l MeTH, BU3Ha-
YeHO: KOHTPOJIb KOP/OHY, 3abe3neyeHHs Ge3Ie-
KM Ta CBOGOAM IepecyBaHHf, MiATPUMKA MpO-
rpaM igentudikanii, 3axuct VIP-mepcoHasny Ta
BaXKJIMBUX 00’ €KTIB, pO3MiHYBaHHS TepUTODIi;

3 TumyacoBuil boMOBUY CTaTyT MeXaHi30BaHUX
Bilicbk CyXOmyTHHX BilicbK 36poiiHux CuJ1 YKpaiHu.
Yactuna l. Bpurajga : Haka3 koMaHAyBada CyxomyT-
HUX Bilicbk 30poiHux Cu Ykpainu Big 09.03.2021
Ne 152 // G7. Cuau TeputopianbHoi o60oponu 3CY :
cadT. https://sprotyvg7.com.ua/wp-content/uploads/
2022/12/TBS_Mech_trops_1_2021.pdf (maTta 3Bep-
HeHHs: 22.10.2023).
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2) HaZaBaTH I'yMaHiTapHy J0IOMOry. 3a/10-
BOJIEHHA 6a30BHUX TyMaHiTapHHUX NOTpeb Hace-
JleHHs (IPOAYKTH XapuyyBaHHS, BoJa Ta HAMeTH)
pa3oM i3 miATPUMKOK NepeMillleHUX LMBIIBHUX
0Ci6 € KJIIOYOBUM 3aBJJaHHSIM BilCHbKOBUX OpH-
raji, ke Tak caMoO 3JiMCHIOETbCA 3 YpaXyBaHHAM
il MaTepiaZbHO-TEXHIYHUX CIPOMOXKHOCTEH I110-
[l0 33/10BOJIEHHS TaKUX NOTpPeG;

3) 3a6e3nevyyBaTH QYHKLIOHyBaHHS OpraHiB
MicieBoro caMoBpsiilyBaHHs (miATpUMKa Aisiyib-
HOCTI mepexifiHOl aAMiHicTpalil, migTpUuMKa op-
raHisatii BU60p4Oro npouecy Tolo);

4) 3abe3mneyyBaTyd QyHKIiOHYBaHHA iHpa-
CTPYKTYpH. Y Lill YacTUHI 3aBAaHHAMU BilCbKO-
BUX OpHUra/Ji €: BiJHOBJIEHHS TPaHCIOPTHOI i Te-
JleKoMyHikaliiHoi iHppacTpyKTypH, MiATpUMKa
3araJbHUX NporpaM peKOHCTPYKLi Towo L.

Taky¥M YMHOM, MOKHA 3ayBaXXUTH, 10 MiAXiz
Jl0 3MicTy cTabinizaniiHux 3axojiB, Nnepeabaue-
HUX HOPMAaTHBHUMU JOKYMEHTaMH Halloi Kpai-
HU Ta KoHLemnuiet Stability Policing, newo Bigpi-
3HAThCA. Ha Ham morsisgp, caig moroguTucs i3
aymkoro 1. Posina (2017, c. 54), mo pisHULsS Mix
3aKOPJOHHUM i BITYM3HAHUM MiAX0J0OM IOJIATAE
B TOMY, 110 iHO3€MHIi JOCJIHUKUA pPO3IIALAITH
BiZMOBiAHI 3aX0JW B CYTO MPaBOOXOPOHHOMY
KOHTeKCTi. BogHo4ac BiAnoOBIJHO 1O HOpMAaTUB-
HUX aKTiB Halol KpaiHW? BOHU BU3HAYAIOThCHA
6i/IbII KOMILJIEKCHO Ta BKJIIOYAKOThb y cebe, KpiM
MPaBOOXOPOHHOTO, COIjia/IbHO-eKOHOMIYHUM, iH-
dbopMaLiiiHUM Ta MCUXOJOTTUHUNA KOMIIOHEHTH.

OxpeMHM NUTAHHAM, fIKe NOTpebye LoAaT-
KOBOT'0 aHaJIi3y, € Te, 1110 3aKOPJAO0HHI HOPMAaTHUBH
BHUMAararoTh 3/IiiCHEHHS CIIelliaJIbHOI IiITOTOBKHU
noJiineicbKuX, BiNCbKOBUX Ta iHIIMX MpaliBHU-
KiB CWJIOBUX CTPYKTYP i MUPOTBOPYHUX MicCiHi, 1110
NpOBOJSATH CTabii3alliliHI 3ax0/ 1.

Cepef, K/I109YO0BHUX KOMIIETEHTHOCTEH, AKUMH
MawTb BOJIOAITH BianoBigHI daxiBLy, y HAyKoBil
JliTepaTypi BUOKPEMJIIOIOTh: 1) opuanyHi (0cHO-
BU MpaBa, KBajidikalis npaBonopyiieHb, NpaBo-
Ba CHCTeMa KpaiHU nepeOyBaHHS, B3aEMO/id i3
HaceJIeHHsIM); 2) TaKTH4Hi (BUOYXOTexHiKa, TaK-
THUYHA Mi/IFOTOBKA, eBaKyallid IIUBIIbHUX 0OCi6 i
nopaHeHux); 3) NPOTHUAiS NPaBONOPYLIEHHAM
(36ip mokasiB, po3caiayBaHHS NMPaBONOPYLIEHD i
BiMICbKOBHUX 3JI0YMHIB, naTpy/ioBaHHs) (De Ma-
gistris, 2020).

1'Tam camo.

2 [Ipo miAroTOBKY /10 AiH i3 cTa6inizanii cutyarrii
Ha JIeOKyNnoBaHUX TepuTopifax JloHenpkoi i JlyraHch-
Koi oGsiacTedl Ta ix peiHTerparii : mocraHoBa Ka-
6iHeTy MiHicTpiB Ykpainu Big 12.05.2023 Ne 486 //
B/| «3akoHozaBcTBO YKpainu» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/486-2023-n
(maTa 3BepHeHHs: 22.10.2023).
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Kpim 1poro, koHuemniiis Stability Policing
(AJP-3.22) y BifnoBiAHOMY J1OAATKY MiCTUTh TpH
OCHOBHI THUIIM HAaBUYOK, IKUMHU MalOThb BOJIOZITH
MpaLiBHUKHU NOJiL], 3a4iHi B TAKUX 3aX0/ax:

1) 6a30Bi moJiireldcbKi HABUYKH (3aCTOCYBaH-
Hs Qi3MYHOI cUJK; TepIa JoOMeAUYHa J0MOMOra;
3aTpUMaHHA Ta J0CTaBJIEHHS NPaBONOPYLIHKUKIB;
noJliLleicbKe MiKJyBaHHH; OCHOBM mnpaBa; Com-
munity Policing; gisHaHHS; mpaBoOBHit cTaTycC no-
Jinii; MiXKoCcoOGHUCTiCHe CMiJIKYBaHHS; CY/I0Bi Mpo-
Lelypy; naTpyJibHa Ais/IbHICTh; paBa JOAUHY;
€THKa; KOHTPOJIb 3a JOPOXXHIM pYXOM; HeCEeHHS
CIy’K6M Ha KOHTPOJIbHO-NPONYCKHOMY IYHKTI;
nepeBipka TPaHCIOPTHUX 3ac00iB; 0CHOBU 6OpO-
TbOU 3 TEPOPHU3MOM; TaKTUYHA MiArOTOBKA; BOr-
HeBa MiJiIroToBKa; pisuyHa miroToBKa; ocobrcra
fe3neka Ta LMBIJIbHUN 3aXUCT; HABUYKU BUXKU-
BaHHS; iHpopMaliliHa 6e3neka);

2) npocyHyTi moJsiileichbKiii HaBUYKU (KpH-
MiHa/IICTUKA; JOCYy[0BEe PO3CAifyBaHHS; KPHUMIi-
HauIbHe NpaBo; KBastidikallis 3JI04HHIB; MPOTH/IA
MacOBHUM 3aBOPYIIEHHSAM; 6ioMeTpist; moJiineich-
Ki TakTW4HI omnepalil; MDKBiZjoM4Ya CIiBIIpaLd;
BeJleHHs1 N1eperoBOpiB; 0COGUCTHUN 3axMCT; Mpo-
TU/isI KOHQJIIKTaM; NPOTUAISl TepOPHU3MY);

3) ynpaBJ/iHCbKi HaBUYKHU (IOCTavyaHHs/J10-
TiCTUKaA; yHpaBJIiHHA KaJpaMy; YIpaBJIiHHA B
opraHax MoJiiLii; B3aEMoJis 3 TpoMaZi0k0; €TUKA;
JIilepCTBO; IJIaHyBaHHSA Ta KOHTPOJIb; MDXOCO-
OUCTiCHA KOMYHiKallis) 3.

TakuM 4YHMHOM, CIHMpANYMCh Ha BUILeINepe-
paxoBaHi KOMIeTeHLil Ta HaBUYKH, MOXKHaA 3pO-
OWTH BHCHOBOK, LI[0 3a3HA4YeHi HaANpsSMH MiJAro-
TOBKHU [JOLIJIbHO BUKOPHUCTAaTH NpPHU YKJIALAHHI
OCBITHIX Iporpam MiJiIroTOBKU 3/106yBayiB BUILOT
OCBiTH, a TaKOXX po3po6Iii Mporpam MiiBUILIeHHS
kBasmidikalii nmosinedcbKUxX Ta BiHCbKOBOCJIYX-
6oBLiB HauioHasbHOI rBap/ii, OCKiJIbKK 4YacTilie
caMmi 1i migposzinu MiHicTepcTBa BHYTPILIHIX
cnpaB YKpaiHu GepyTb 6e3nocepefHI0 y4acTb y
NpoBeJleHHI cTabini3aliiHUX 3aX0/iB Ha JEOKYy-
MMOBaHUX TEPUTOPISX.

3 ypaxyBaHHfIM pe3yJIbTaTiB NpPOBEeLEHOr0
NOPIBHAJIBHOTO aHaJli3y MaeMO 3alpolOHyBaTH
KOHLIEINTYa/IbHI NIOJIOKEHHS 1100 PO3yMiHHA 3Mi-
CTy cTabinizaliiHUX 3axo0/liB Ha /[EeO0KYIOBaHHUX
TEePUTOPIAX.

1. I[Tousmms i Mema cma6inizayiiiHux 3axodis

1.1. Crabismi3aniliHi 3ax0I1 Ha JIEOKYTIOBAaHUX
TEPUTOPIAX — Lie KOMILIEKC Y3ro/PKeHUX 1 B3aEMo-
[OB’SI3aHUX 32 METOI0, 3aBJJaHHAMH, MicleM i ya-
COM 3axO0ZiB, IKi IPOBOJAATLCH YIOBHOBAXKEHUMU

3 NATO Standard AJP-3.22 Allied Joint Doctrine
for Stability Policing (Edition A, Version 1, July
2016) // DOKUMEN.TIPS : ca#it. URL: https://
tinyurl.com/yp9x8bkz (naTa 3BepHenHs: 22.10.2023).
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Cy0’EKTaMU CEKTOPY Oe3NeKu # 060pOHM Y B3a€-
MOJII 3 opraHamu JAep>KaBHol BJIaJy Ta MiCLeBOro
CaMOBpPAlyBaHHA Ha TepUTOPIAX, AKi NepeHniIu
Mi/l 3araJIbHY IOPUCAUKILI0 YKpalHU Ta KOHTPOJIb
il opraHiB Jep>aBHOI BJIaJ{ MiCJ THUMYacOBOI
OKymaliil.

1.2.MeTo0 mnpoBeJieHHS
3ax0/liB €:

- cTabiyi3alisg onepaTUBHOI 06CTAaHOBKM Ha
JIe0KyIIOBaHil TepuTopii;

- 3abe3MeyeHHs] Ha JE€OKYIOBaHUX TEpPUTO-
pifx Aii MpaBOBOro peXXWMy BOEHHOIO CTaHy Ta
IHIIKX CrienjiaJIbHUX PeXKUMIB;

- Bi/IHOBJIEHHS Ha IEOKYIIOBAaHUX TEPUTOPISX
KOHCTUTYLIHHOTO JIaJly, AiSJIbHOCTI OpraHiB Jep-
»KaBHOI BJ1a/j1 Ta MiCLIeBOT0 CaMOBPS/1yBaHHS;

- 3abe3MeyeHHs]  COLia/IbHO-eKOHOMIYHOTO
BiIHOBJIEHHSI Ta MOJAJIbIIOr0 PO3BUTKY JEOKY-
NOBaHUX TEPUTOPIH;

- OXOpOHA Ta 3aXUCT NpaB, cBO6OJ, i 3aKOH-
HUX iHTepeciB Qpi3NYHUX Ta PUAUYHUX 0Ci0;

- HaJlaHHA [IPaBOBOI, EKOHOMIYHOI Ta coLujia-
JIBHOI JOIOMOTH LIMBIJIbHOMY HaceJIeHHIO;

- BiiHOBJIeHHs Ta 3abe3MeyeHHs] Ha JIEO0KY-
NOBaHil TepuTOpii Ny6J/iYHOrO NOpsAKy Ta 6e3-
NeKH, oNepePKeHHs i MPUIIMHEHHS 3JI0YHHIB Ta
iHIIKMX TpaBONOpPYILIEHb;

- CTBOpPEHHSI YMOB, L0 YHEMOXXJIUBJIOIOTH
NOBTOPHY OKYyIallilo BU3HAaUYEHUX TEPUTOPIH;

- 3MillHEeHHA [OBipU IPOMaJAH, AKI NIPOXKU-
Ba/IM Ha TUMYaCcOBO OKYIIOBaHUX TEPUTOPIAX, [0
OpraHiB [lep:kaBHOI BJIaZJd YKpaiHW, MpPaBOOXO-
POHHUX OpraHiB Ta iHIIMX Cy0’€KTIB BJIaJHUX
IIOBHOBAKEHbD.

2. [IpuHyunu npoeedeHHs1 cmabinizayiliHux
3axo00i8 Ha 0e0KynosaHux mepumopisix

2.1. llpoBeieHHs cTabi/Ii3aitHUX 3aX0/[iB HA
JleOKYTIOBaHUX TEPUTOPISAX [PYHTYETHCS HA MPUH-
LMIIaX BEPXOBEHCTBA MpaBa, 3aKOHHOCTI, 3abe3-
nevyeHHs1 JOTPUMaHHs NpaB Ta CBOOOJ, JIIOAUHU i
rpoMaZiiHMHa, 6e3rnepepBHOCTI, BifNOBiJanbHO-
CTi, B3aEMoJii 3 HaceJleHHAM Ha 3acajax mnaprT-
HepCTBa, LIeHTPa/Ii30BaHOr0 KepiBHULTBA Ta
€/JMHOHA4Ya/IbHOCTI.

3. Cy6’ekmu npoeedenHs cmabinizayitiHux 3a-
xodis

3.1. Cy6’ekTaMy NpoBejeHHs cTabiizanin-
HUX 3aXO/iB Ha JIeOKYNOBaHHUX TEPUTOPIAX y Me-
»kax BU3Ha4yeHoi koMIieTeHllii €: KabiHeT MinicTpiB
Ykpainy, Paja HanionasibHOI 6e3meKku Ta 060poHU
Ykpainy, MiHicTepcTBO BHYTpIlLIHIX clipaB Ykpai-
HY, HanioHanbHa rBapzisa Ykpainy, HanionanbHa
noJjiinisa YkpaiHy, /Jlep>kaBHa NPUKOPAOHHA CJY-
*k6a Ykpainy, Jlep>kaBHa MirpaiiiiHa ciayxo6a Yk-
painy, [lep>kaBHa cay»x6a YKpaiHu 3 HaJ3BUYaH-
HUX cuTyaui, Ciayx6a 6e3nekd YKpaiHy,
AHTHTEpOPUCTUYHUHN LieHTp npu Ciyx6i Gesme-
KU YKpaiHu, MiHicTepcTBo 060poHH YKpaiHy,

cTabisisanifnHux
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36pontHi Cuin YkpaiHy, /Jlep:kaBHa creliajJbHa
cny6a TpaHcrnopty, Jlep>kaBHa cayx6a crerfia-
JIHOTO 3B’SI3Ky Ta 3axXUCTy iHdopmalil Ykpainy,
poO3BiZyBa/sbHI Oprany YKpaiHu.

3.2. IH1i fep>xaBHI OpraHu Ta OpraHu Micle-
BOr'0 CaMOBPSAYBaHHSA 3/IiIHCHIOIOTD CBOI QYHKIIIT
i3 mpoBeseHHs cTabi/Mi3alilHUX 3aX0/IiB Y B3a€-
Mozii 3 opraHamy, ki BXOASATH [0 CKJIAJy Cy0’€K-
TiB MpoBeJieHHs CTabijgizaliiHUX 3axXxoAiB Ha
JEOKYIIOBAaHUX TEPUTOPISX.

4. Budu cmabinizayiiiHux 3axodis

4.1. CrabinizaniiHi 3axoAu MOAIJISIOTHCS Ha
3araJjibHi Ta crenjiajabHi.

4.2, 3aranbHi cTabiiisaniizi 3axou noB’sA3a-
Hi 3 Bi/JHOBJIEHHAM Jlep>KaBHOI BJIalU Ha [I€OKY-
MOoBaHill TepuTopii, a TakoXk 3abe3neyeHHSIM
XKUTTELISANBHOCTI 11 IUBIJIbHOTO HaCeJIEHHS.

4.3. CrneniasbHi cTabiizaniiiHi 3axoau 34iM-
CHIOIOTBHCA 3 METOI0 HeJIONYIleHHS IPOHUKHEHHS
Ha Jle0OKyNOBaHy TepPUTOPil0 JAUBepCiliHO-pO3Bi-
JyBaJIbHUX TPYI i HE3aKOHHUX 30poHHUX Qop-
MyBaHb, YYHUHEHHS HUMU TE€POPUCTUYHUX aKTiB
Ha o6’ekTax iHQpPaCTPyKTypH Ta KOMYyHiKaLiH,
3abe3neyeHHs1 NMy6JiYHOI 6e3neKu Ta NOPALKY,
nonepej>KeHHsl, IPUMMUHEHHS 3JIOYUHIB Ta IHIIHUX
MpaBoOINOpyLIeHb, JiKBifaLil HacaifkiB HaJ3BU-
YalHUX CUTYyaliM, po3UIyKy O0cCi6, 10 BYMHUIN
3JI0Y4MHU NPOTH OCHOB HallioHa/JbHOI 6Ge3nekw,
BOEHHI 3JI04MHU Ta iHWI NpPaBOIOPYLIEHHA IMiJ
Yyac oKymnaruil TepuTopii.

5. 3azaavHi cma6inizayiiini 3axodu

5.1. OCHOBHUMHU BUJiaMU 3arajlbHUX CTabii-
3aLlilHUX 3aX0/liB Ha E€0KYIIOBaHil TepuTopii €:

- 3abe3MneyeHHsI YMOB JJ1s1 cTabisibHOro ¢y-
HKL[iOHYBaHHA OpraHiB Jep>XaBHOI BJaJU Ta Mic-
LIeBOTO CaMOBpPSAAYBaHHA, COLiaJIbHO-eKOHOMIY-
HOI'0 PO3BUTKY JIeOKYIIOBaHUX TEPUTOPIH;

- BiJHOBJIEHHA [iAJIbHOCTI KOMYHa/IbHUX
MiITPUEMCTB, YCTAHOB Ta OpraHisauil, 3akyiaziB
OCBITH Ta OXOPOHHU 3/J0POB’s;

- HaJlaHHA I'YMaHiTapHUX NOCJIYT HaceJIeHHIO.

6. Popmu 3a2a1bHUX cmabinizayitiHux 3axodie

6.1. ®opmaMu 3abe3nedyeHHs1 YMOB JJIsl CTa-
6iibHOTO QYHKIIIOHYBaHHS OpraHiB Jep:KaBHOI
BJIaJIU Ta MiCLIeBOI'0 CaMOBpsAyBaHHs i 3abe3me-
YeHHS COLia/IbHO-eKOHOMIYHOIO PpO3BUTKY [ie-
OKyIIOBaHUX TEPUTODPIH €:

— BiJIHOBJIEHHS [JiSlJIbHOCTI OpraHiB MiCL|eBO-
ro CaMOBpsiAyBaHHA Ta JepXaBHOI BJaAu Ha
JEeOKyNOBaHIl TepUTOPIi ULJISIXOM YTBOPEHHS Biil-
CbKOBUX aJIMiHICTpallili Hace/JleHUX MyHKTIB Ta
NpU3HAYEeHHS iX Haya/IbHUKIB (y pasi HeCKJIMKaH-
Hf M03a4eproBOro 3aciflaHHS cecil BiANOBIAHOI
CiJIbCBKOI, CeTUIIHOI, MiCbKOI paJiy ¥ BiIHOBJIEHHS
po6oTH paau Ta/abo ii BUKOHABYMX OpraHiB, Ta/
a60 CiJIbCBKOT'0, CEJIULIHOTO, MiCbKOTO I'0JIOBH );

— BiIHOBJIEHHSl [JiflJIbHOCTI TEpUTOpiaJIbHUX
OpraHiB LJeHTpaJIbHUX OpraHiB BUKOHABYOI BJIaJy;



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

- BigHOBJIeHHs QYHKI[IOHYBAaHHSA Jep:KaBHOI
IT-iHppacTpyKTypH, nyOiYHUX Ta BiJOMYUX pe-
€CTPiB, 6a3 JaHUX TOIIIO;

— HaJlaHHA LYMBIJIBHOMY HacCeJIeHHI0 COoLiiaJib-
HUX, €KOHOMIYHUX Ta IHIIUX BUZIB JepKaBHUX
HOCJIYT;

- peanizanisg iHBeCTHLIIIHUX NPOEKTIB i pe-
riOHaJIbHUX MpPOTrpaM COL{iaJibHO-eKOHOMIYHOTO
PO3BUTKY BIiANOBIAHUX aJMiHICTpaTUBHO-TEPU-
TOpiaJIbHUX OJMHUIb;

- 3abe3MneveHHsI JOCTYIY A0 JAepKaBHUX JIKe-
peJs iHdopMallii, Bi/[HOBJIEHHS Ta PO3BUTOK isl-
JIbHOCTI Jilep>KaBHUX Me/ia, npoBeieHHs1 iHop-
MaLilHO-NPOCBITHUIIbKUX KaMIaHiH;

- Bi/[HOBJIEHHSI Ha [JIEOKYIOBaHill TepuTopii
bYHKLIOHYBaHHS Jep>XaBHOI MOBU 3 ypaxyBaH-
HAM I0JIO’KeHb 3aKOHOZABCTBa YKpalHU Mo 3a-
XWCT NpaB HaLiOHAJIbHUX MEHILIUH Ta KOPIHHUX
HapoJiB;

- iHpopMyBaHHS KUTeJB aJMiHiCTpaTHUB-
HO-TEpPUTOpiaJbHOI OJWHHUIL NpPO CTaH BiJHOB-
JIEHHA [leOKYINOBaHOI TEPUTOPIl.

6.2. dopMaMu BiHOBJIEHHA [iIJIBHOCTI KO-
MyHaJIbHUX NiJIPUEMCTB, YCTAaHOB Ta OpraHisa-
11i}i, 3aK/1a/1iB OCBITH Ta OXOPOHHU 3/,0POB’S €:

- BifiHOBJIeHHsI iHPPACTPYKTYPHUX KOMYHi-
Kalliii, eJIeKTPOMepeX, BOJOrOHIB, IHIIUX KOMY-
HaJIbHUX 06 EKTIB;

- BiJiHOBJIEHHSI HaJlJaHHA OAHKIBCHKMX i IO-
IITOBUX IOCJYT, MOCIAYT i3 MacaXKUPCbKUX Iepe-
Be3eHb;

- 3abe3MeyeHHs] HaceJIeHHs JeOKyNOoBaHOI
TEPUTOPIi CTITBHUKOBHUM Ta iIHTEPHET-3B’I3KOM;

- 3abe3neyeHHs] QYHKLIOHYBAaHHSA 3aKJ/aAiB
OXOPOHHU 3/10pOB’s], 3aK/a/liB COllia/IbHOrO Ta Ie-
HCiHOr0 3a6e3IeyeHHs], yCTaHOB HOTapiaTy;

- BUSIBJIEHHS 0Ci6 MOXHJIOTO BiKy, oci6 3 iH-
BaJIiHICTIO IHIIMX Bpa3JIMBUX TPyl HaceJeHHA
Ta HaZJ@aHHSA iM MeIMYHOI 1 Collia/IbHOI JOITOMOTH.

6.3. ®opMaMu HajlaHHSI TyMaHITapHUX MOC-
JIyT HaceJIeHHIO €:

- 0Ee3KOIITOBHE 3a0e3NeueHHs I[MBiIbHOrO
HaceJIeHH [leOKYINOBaHOI TepUTOpil NMpoAyKTa-
MU Xap4yBaHHsl, BOJOI0, JikaMH, OJsITOM, Oy/iBe-
JIbHMMU MaTepiajiaMy;

- 006JIalITYBaHHSI THMYacOBOTO >KMUTJa Ta
NYHKTIB 06irpiBy;

- HaJlaHHS HaceJIeHHIO MCUXO0JIOTiYHOI MigT-
PHUMKH Ta JOIOMOTY;

- 371iiCHeHHs eBaKyallil HaceJIeHHSI B GiJbIll
6e3neyHi pailoHy;

- 006JIiK Ta Bi/{HOBJIEHHSI IOLUKO/XKEHOI /3pyHi-
HOBaHOI iHQPACTPYKTYpU HaACEJEHHUX NYHKTIB i
KUTJIA.

6.4. Tlepenik BkazaHux $opM He € BHUYepII-
HUM i MOXKe 6YTH IOMOBHEHUH 3a/1€KHO Bif, coli-
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a/IbHO-€eKOHOMIYHOI Ta ryMaHiTapHOl cATyalil Ha
BiZiMOBiAHIN /leOKyNOBaHiil TepUTOPIL.

7. CneyianvHi cmabinizayitini 3axodu

7.1. OCHOBHMMH BHJAMH CIleljiaJIbHUX CTabi-
Jli3alliiiHUX 3aX0/[iB Ha IE0OKYyNIOBaHil TepUTopii €:

- iHppacTpyKTypHa migTpUMKa crelniaib-
HHX cTabiMi3amiiHUX 3aX0/1iB;

- MOCUJIEHHSI OXOPOHHU Ta 3aXUCT JeprKaBHO-
ro KOp/ZlOHY;

- TUMYacoBa
TOpIi;

- OXOpOHa ¥ 060pOHAa BAKJIMUBUX O0’EKTIB i
KOMYHiKallili;

- MiITpUMKa 6e3MeKH Ha MapIUpyTax pyxy;

- peasizanis peXXMMHUX 3aX0/iB;

- 3[iCHEHHA LHMBIJIBHOTO 3axWUCTy Hace-
JIEHHS | TEPUTOPIN Bij, HaA3BUYAWHUX CUTYaLil,
JIiKBiJia1lis HaCAiKiB HaZI3BUYAaMHUX CUTYallil;

- 3abe3rneyeHHs Ny6JiYHOI 6e3MeKd Ta IMo-
pAAKY, nonepe/pkeHHA | NPUIIMHEHHA 3JI0YMHIB
Ta iHIIKUX NPaBONOPYILIEHb.

8. Mema i 3micm cheyiaabHux cmaoiaizayiti-
Hux 3axodie

8.1. IHpacTpyKTypHa MiITPUMKA Clelliajb-
HUX CcTabini3alilHUX 3axoAiB 3abe3nedyeThCs
HIJIAXOM:

— BU3Ha4YeHHs MOXJIMBHUX Micllb pPO3MillleH-
Hs 0CO60BOT0 CKJIaAy CY0’€EKTIB, 1110 3a/1y4al0ThCs
J10 TIpOBeJieHHs cTabinizaliiHuxX 3ax0/iB, 3a6e3-
nevyeHHs1 Horo 036POEHHS, XapuyBaHH: Ta ¢iHaH-
CyBaHH4;

— HaJlaro/KeHHs 3B’A3KY i TeJleKOMyHiKalili,
o6JIalITYBaHHA POGOYMX Micllb Ta PEXUMHHUX
NpUMilleHb;

- BiAHOBJIEHHS CcHUCTEMU MOBiZIOMJEHb MPO
BUMHEHHSA 3JI0YMHIB Ta iHIIKX NIPaBONOPYIIEHb, a
TaKO0> CUCTEMH CIIOBillleHHs HaceJIeHHs PO iHIIi
Ha/;3BUYalHi cUTYyallii;

- 34ilicHeHHs IHWMX opradizauinHux, ¢i-
HAaHCOBUX, MaTepiaJIbHO-TEXHIYHUX Ta aJMiHIiCT-
PaTHUBHO-TOCNOAAPCbKUX 3aX0/iB.

8.2. [locuieHHS OXOPOHM Ta 3aXHUCT JlepKaB-
HOI'0 KOpZOHY CIIpSIMOBaHI Ha:

- 006JIalITYBaHHS JepKaBHOTO KOPAOHY (Oy-
JIBHUITBO iHXKEHEPHO-TeXHiYHUX i PpopTudika-
LiHHUX CIOPY[, OTOPOX, NPUKOPAOHHHUX 3HAKIB,
NPUKOPAOHHUX MPOCIK, KOMyHiKaLiit);

- HeJONylleHHS MacoBOTO IepexoAy JAep-
’)KaBHOI'O KOPJZIOHY HaceJIeHHAM i3 TepUTOpii Ccy-
MDKHUX [epKaB;

- NPOTHU/iI0 HEKOHTPOJIbOBAHOMY NOLIMPEH-
HI0O KOHTpabaHJ{ 36poi, HAPKOTUUYHHUX, BUOYXO-
BUX PEYOBUH, 3aC06iB Tepopy, MaTepiaJbHUX LiH-
HOCTEeH;

- HeJONyllleHHS NPOHUKHEHHS 4epe3 Jep-
»KaBHUH KOP/IOH AUBEPCINTHO-PO3BilyBaIbHUX CUJ

i3os1411ig 1e0KynoBaHOI Tepu-
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IPOTUBHUKA, HE3aKOHHUX 36pOoiiHMX POpMyBaHb,
TEPOPUCTUYHUX I'PYIL

8.3. TuMuacoBa i30/4Li1 AEOKYNOBaHOI Te-
puTopii 3abe3neuye:

— CTBOPEHHS CIPUAT/IMBUX YMOB JJI NpO-
BeJIeHHA cTabinizaliiHuX 3axX0/iB;

— 3/iiCHEeHHS KOHTPOJIbHO-TIPONyCKHOTO pe-
KMMY Ha IIJIgXax i Joporax nepecyBaHHS B pai-
OH 1 3 pallOHy [1€0KYIIOBaHOI TEPUTOPI];

— HeJIONyIleHHA NPOPUBY JAWBEPCIHHO-PO3Bi-
JlYBaJIbHUX CWJI IPOTUBHHUKA | HE3aKOHHUX 30pOK-
HUxX GOpMyBaHb 3a Mexi BiZioBigHOI TEpUTOPII;

- BUsIBJIEHHsI BiHCbKOBOC/Y>KOOBIIiB KpaiHU-
arpecopa, iX MocCi6GHUKIB, y4aCHUKIB HE3aKOHHHX
36poiHUX GOPMYBaHb 3 MOJAJBIINM iX po336pO-
€EHHAM Ta 3aTPUMaHHAM;

- npoBeJieHHS QinbTpallilHUX 3aX0/iB I1110-
Jl0 IPOMYCKY 0Ci6 A0 leOKyNOBaHUX HaceJeHUX
MYHKTIB.

8.4. OxopoHa ¥ 060poHa BOXKJIUBUX 00 EKTIB i
KOMyHiKallil 3a6e3Mne4yeTbCsl 3 MEeTOK CBO€YaC-
HOTO BHABJIEHHA [JUBepCIHHO-PO3BiJyBaJbHUX
rpyn Ta He3aKOHHUX 30pPOMHUX GOpMYyBaHb M06G-
JIN3y 00’€KTIB, 1110 OXOPOHSTbLCS, HeJONYyIleHHS
3axoIllJIeHHs (3HUILEeHHS) 06’€KTIB i MOIIKO/KEH-
Hsl JIOTICTUYHUX KOMyHiKaLil, BifOUTTS Hana/iB
Ha OXOPOHIOBaHi 06’ €KTH.

8.5. [ligTprMKa 6e3NeKy Ha MaplIpyTax pyxy
3AiMCHIOETBCS 3 METOI0 3a6e3MeyeHHs 6e3MeYHo-
ro Ta 6e3nepepBHOro NepeBe3eHHs Ji0fel i BaH-
TaxiB yepe3 HebGe3neyHy TepuUTOpil0 abo Hace-
JIeHI MYHKTHY, Jle iCHye 3arposa [Aiil JUBepCiiHO-
PO3BiJlyBa/IbHUX TPyl Ta HE3aKOHHUX 30pONHUX
¢dopMyBaHb, a60 6JIOKYBaHHS MapILPyTy BOPOXKe
HaJ/IallITOBaHUMU IIUBIJIbHUM ocob6amMu. BoHa 3/ikic-
HIOIOTbCS ILIJISTXOM:

- BU3HA4YeHHs 6e3MeYHUX Ai/ITHOK A0pir;

- PO3pO6GKHU ONTHMaJIbHUX CX€M MapLIPYTiB
pyxXy [Jisl mepeMillleHHs 0CO60BOr0 CKJIaAy CUJI
6e3nekd Ta 0OOPOHM, NpeLCTaBHUKIB OpraHiB
JeprKaBHOI BJIaZy, TYMaHITapHUX BaHTAXIB i na-
CaKMPCBKOTO TPAHCIIOPTY;

— NPUKPHUTTS Ta OXOPOHU HAUOI/IbII BaXKJIU-
BUX JIJITHOK Ji0pIr;

- CyNpOBO/KEHHSI ITepeMillleHHsI 0COGJIMBO
He6e3Ne4YHUX Ta BOXKJIMBUX BaHTaXIB, IIUBIJILHO-
ro HaceJIeHHs.

8.6. Peanizalis peXKMMHHUX 3aX0/iB MOJIATAE
B 3abe3MevyeHHi BUKOHAHHSI OpraHaMy JepKaB-
HOI BJIQZIM Ta MiCI}eBOTO CaMOBpPsAAYBaHHS, CUJa-
MU 6Ge3leKH Ta 060POHU U MiClleBUM HaceJieH-
HAM BCTAHOBJIEHUMX YUHHUM PEKUMOM BOEHHOIO
CTaHy o6MexeHb. /o OCHOBHUX PEXUMHHUX 3aXO0-
JiB Ha/leXKaThb:

— BCTAHOBJIEHHS KOMEH/JJaHTCbKOI TOIUHY;

- mepeBipKa /IOKYMeHTIB Ta 06’e€KTiB /103Bi-
JIbHOI CUCTEMHU;
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- BU3HA4YeHHS Micllb BCTaHOBJIEHHSI CTallio-
HapHUX i MOGIIBHUX GJIOKIIOCTIB;

- MepeBipKa TPAHCIOPTHHUX 3ac06iB Ta 0cib 3
MEeTOI0 BUSIBJEHHS i BUJyYeHHS 3a60pPOHEHUX
peueil, BCTAHOBJIEHHS 0Cib, fIKi CTAHOBJISATDH OIme-
paTUBHUM iHTepec, Ta ix nepejada A0 rpyn ¢piib-
Tparii;

- o6MeXXeHHsl [JIOCTYIy LMBIJIBHOTO Hace-
JIeHHd [0 IIeBHUX YacTUH JleOKyINOBaHUX Hace-
JIEHUX IIYHKTIB 260 TepuTOopil 6i/i HUX.

8.7. 3pilicHeHHS LUBIJIBHOTO 3aXUCTy Hace-
JIEHHS | TEPUTOPIN BifJ, HAA3BUYAWHUX CUTYyalil,
JIiKBifanisgs HacaiKiB HaJA3BHYaWHUX CUTyaLid
NOJISATAIOTh :

- MpOBeJeHHI aBapiiHO-pATYBaJbHUX | BiA-
HOBJIIOBAJIbHUX POGIT;

- JikBiganii HacaiKiB aBapik Ta kKaTacTpod,
CTUXINHUX JINX;

- 06cTexXeHHI Ha 3BiJIbHEHiN TepuTopil Oy-
ZiBeJib, 06’€KTIB, rpOMa/ICbKUX MiCllb 3 METOI0
BUSIBJIEHHSI Ta BUJIydYeHHs 36poi i BUbyxoHe6e3-
NeYyHUx MpeaMeTiB (36poss Ta HaA6oI, rpaHaTy,
BUOYXiBKa, CHapsAu, MiHM, caMOpPOGHi BHOYXOBi
NPHUCTPOI);

- NOLUYKY Ta 3HEIIKOJKeHHI BUOYyXOHebe3-
NeYHUX NpeAMeTiB Ha 06’€KTaX, 1110 Oy/1M 3aHHATI
IPOTUBHUKOM;

- 3abe3mnevyeHHi 360py Tis (0CTaHKIB) 3aruo-
JINX BiCbKOBOCJIY>K60BIIiB 30POMHUX CUJ POCIiii-
cbkoi deneparii, ocib, AKi BXOJUAH 10 CKJIAJay
He3aKOHHUX 36poiHUX GpopMyBaHb, [0 BUNHUIU
36pOKHY arpecito NpoTH YKpaiHy, 3 MeTO HeJ0-
NyIleHHs TOTipllieHHs CaHiTapHO-emiJgeMiYHOl
cuTyalii, mosiBM Hebe3neyHux iHpeKuiiHUX 3a-
XBOPIOBaHb Ha TepUTOPIi YKpaiHy;

- BUSIBJIEHHI pafialliiHuX i XiMiYHUX 3arpos
Ha Z1Ie0KyIOBaHUX TePUTOPIifAX Ta pearyBaHHI Ha
HUX;

- 3abe3neyeHHi po3MiHyBaHHSI OO’EKTIB iH-
dpacTpyKTypH, eJIeKTPOHHUX KOMYHIKaLliMHUX Me-
pex, 3eMeJib CiJIbCbKOTOCNOAAPChKOro MpHU3HavY€eH-
HsI Ta BUPOOHUYHUX MOTYKHOCTEN MiIPUEMCTB;

- 00JIAIITYBAHHI 3aXUCHUX CIOPYJ, LMUBiJb-
HOTO 3aXUCTy/NPUCTOCOBAHUX YKPUTTIB.

8.8. 3abe3mneyeHHs1 MyO6JIiYHOI Ge3MeKH Ta
MOpsZIKY Ha [EeOKYyNOBaHIA TepuTOpii, momepe-
JDKEeHHS Ta NPUIIMHEHHS BYMHEHHS 3JI0YMHIB Ta
IHIIMX IPAaBONOPYIIEHb 3/[iHCHIOEThCA LIJIAXOM:

- BM3HA4YeHHs CUJI i 3ac06iB, HEOOXiAHUX JJId
NaTpyJIl0OBaHHS, 3 METOI HeJ 0Nyl eHHs Mapo/e-
pCTBa y 3Bi/IbHEHUX HaceJleHUX YHKTax;

- nepemimeHHs (eBakyariil) oci6, y3aTHX Mij
BapTy, Ta 3aCy/pKeHHUX 3 JIeOKYIIOBaHUX TePUTO-
piil K0 BiANOBIJHUX YCTAHOB [JIS MONEPeIHbOr0
yB'SI3HEHHS1 Ta BUKOHAHHS MOKapaHb, sIKi po3Ta-
LIOBaHi B 6e3ne4Hil MicLeBOCTi iHLIMX paloHiB, y
pa3i HEMOXJIMBOCTI BUKOHYBAaTU NOKJIaJeHi Ha
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IepPCOHaJ/l YCTAaHOB O6GOB’sI3KM, a TaKOX HOpMa-
JIbHOT0 GYHKLIOHYBaHHA LIUX YCTAHOB;

- MpOBe/IeHHS] MOHITOPUHTY BJIACHUKIB 36poi
Ta crnensaco6iB, 00’€KTIiB JI03BiJILHOI CHCTEMH,
BUSIBJIEHHSA y ¢i3WYHMX 0cCi6 36poi, sIKy BOHU
OTpHMMaJ/IM 3a MpaBUJIaMH, BCTAaHOBJIEHUMU OKY-
NaLifHOI BJIaJ010, yXBaJleHHs pillleHHA LoAo0 ii
BU/Iy4€HHA YU Jieraisauii;

- NepeBipKHU TPAHCIIOPTHHUX 3aC06iB HA BCTa-
HOBJIeHHS1 aKTiB iX MOX/IMBOro BUKpaJeHHs,
BUKOPUCTAHHSA $IK 3aC00iB y4YMHEHHS 3JIOYMHIB
a60 B IUBEPCIHHUX LIJISX;

- BCTAHOBJIEHHSI OCi6 HEBMi3HAaHUX TPYIIiB,
sIKi mepe6yBatoTh (6y/1M BUSIBJIEHI) Ha TepUTOpii
JEOKYIIOBAaHUX HaCeJIeHUX MyHKTIB, MPOBeJeHHS
eKcrymatlii TiJl 3 Heo6JIiIKOBaHHX MiCI[b TOXOBaHb,
300py, y3arajibHeHHsl Ta aHaJi3y iHopMalii mpo
Heo6J1iKOBaHi Micli MOXOBaHb;

- 3abe3neyeHHs1 PO3LIYKY 0Ci0, 3HUK/IUX 6e3-
BicTH, NpoOBeeHHA PO3LIYKOBUX 3aXO0AiB 3i BCTa-
HOBJIEHHSl 3B'SI3KIB 3HUKJIMX Ta 3arubyux 3
METOI0 MMOJAJbIIOr0 BiJlibpaHHSA B poaudiB 6io-
JIOTIYHUX 3pa3KiB JAJid NPOBeJeHHS BiJOBigHUX
MOJIEKYJIIPHO-TeHETUYHHUX eKCIIePTU3;

- NpOBeJleHHS OOJiKy AiTed-cupiT, JAiTeH,
no36aBJjieHUX 6aTbKIBCbKOI0 MiK/JyBaHH#, 3a6e3-
ne4yeHHs1 TMepeMillleHHS JiTed [0 0e3neYHUx
palioHIiB 3 THMYAacOBUM BJIALITYBAaHHAM [0 Ci-
MeHHHUX GOPM BUXOBAHHS;

— MPOBeJIEHHH 3aX0/iB i3 NOLIYKY, 3BiJIbHEH-
Hs 0cCib, SIKi HE3aKOHHO YTPUMYBAJIMCA IiJ| 4ac
OKymnalLii;

- 3abe3MneyeHHs] BHECEHHS [0 EAMHOro pe-
€CTPY JOCY/I0BUX PO3CJi/lyBaHb BiJloMOCTeN Mpo
BYMHEHHS KpHMiHaJbHUX MpaBONOpylleHb Ha
JleOKyINOBaHiil TepuTOpii, MpU3HAaYEHHsI MpoLe-
CyaJIbHUX KepiBHUKIB;

- 3/liliCHeHHSl aHasi3y KpUMiHaJbHUX Ipa-
BOIIOpYLUEHb, YYMHEHUX Ha OKYyNOBAHIN TepuUTO-
pii, 3 METOI0 BCTAHOBJIEHHS I'PYNOBOI IPUYETHO-
CTi /10 HUX POCIMCHhKUX OKyMalilHUX BilCbK Ta
BUKOPUCTAHHS MOJAJIbIIOI /J0Ka30BOi 6asu mij
4Yac po3rJsaAy MarepiasiB y MiKHapOJHOMY KpH-
MiHaJIbHOMY CYJO4YUHCTBI;

- 3a0be3MeyeHHs JOKYMeHTYBaHHs GaKTiB Ta
MOBHOT0 ¥ 06’€KTUBHOTO PO3CJiAyBaHHS 06CTpi-
JIiB i 60Mbap/lyBaHb, 3aB/laHHS apTUJIEPiHCbKUX
Yy aBiallifHUX yZapiB MO KUTJOBUX OYJHHKAX,
HIKOJIaX, AUTCAJKaX, JIKapHAX, eJeKTPOCTaHLifAX
Ta iHIIHUX 06’€KTax 3a0e3NeYyeHHs KUTTELIS/Ib-
HOCTI HaceJIeHUX NIyHKTIB;

- BCTaHOBJIeHHs ¢akTiB 3arubesi Ta nopa-
HeHHs1 0COB0BOro CKJaAy cuj 6Ge3neku Ta 060-
POHHM, 3HUKJINX 6e3BicTU U 0Cib, sIKi moTpanu/Id B
MOJIOH, HaJIaHHSA BiAnoBigHoI iHopMamii 1o ymo-
BHOBKEHUX JlepP>KaBHUX OpPraHiB;
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— IpOBeJleHHA IepeBipKU 3aKOHHOCTI Iepe-
OyBaHHSA Ha TepUTOPii YKpaiHu rpoMajsiH Aepka-
BU-arpecopa, a TakoX iHIIKUX iHO3eMLiB, oci6 6e3
rpoMa/ITHCTBA Ta NPUUHATTA 3a ii pe3yJibTaTaMu
pilteHsb, nepenbayeHux 3akoHoM Ykpainu «IIpo
NpaBOBUHM CTATyc iHO3eMLiB Ta oci6 6e3 rpomMa-
JASIHCTBa»;

— BCTAHOBJIEHHS 0Ci6, IKi 10GPOBiJILHO 06iii-
MaJIu [OCaZMd B HE3aKOHHUX OpraHax BJIaJY,
CTBOpPEHHMX Ha TUM4YaCOBO OKYINOBaHINA TepUTOPIi,
3/IiNICHIOBa/IM He3aKOHHe BifAuy»KeHHs MaiiHa,
BUMHSJIM KpaJKKH, Tpabexi, MapoaepcTBo, 6pa-
JIU y4acTb y He3aKOHHUX BO€Hi30BaHUX opMy-
BaHHSX, Ta iHIIMX OCi0, sIKi MOXYTb CTaHOBUTHU
3arpo3y Gesmeli Aep:kaBH, MiATPUMYIOTb IOJIi-
TUKY KpaiHU-arpecopa ToLo.

9. 3acmocysaHHsa npeseHmMusHuX 3axodie ma
3axodie npumycy

9.1. 3axoau MpPeBEHTUBHOI'0 Ta NPHUMYCOBO-
ro xapakTepy, 1110 06MeXyloTb NpaBa i cBo60Au
JIIOJIJVHY, 3aCTOCOBYIOTb YIIOBHOBA&)KEHI Cy6’€KTHU
i yac crabijisaniiHuUX 3aX0/iB BifmoBigHO 10
YUHHOI'O 3aKOHOJABCTBa YKpaiHUu [Jis1 3abe3rne-
YeHHS BUKOHAaHHA IOKJIaJeHUMX Ha HUX MOBHO-
BaXKEHb.

9.2. [IpeBeHTHUBHI 3aX0/U Ta 3aXOAU NPUMY-
Cy 3aCTOCOBYIOTb BHUKJ/IOYHO [JI1 BUKOHAHHA
YHNOBHOBaKEHUMHU Cy6'€KTaMM MOKJA[EHUX Ha
HUX TIOBHOBa)keHb. OOpaHi MpeBEeHTHUBHI 3aX0IU
Ta 3aX0JU NPUMYCYy MalOTb OYTH BU3HAueHi 3a-
KOHOM, BIATOBiJaTH METi 3aCTOCYBaHHA, a LIKO-
[la, 3aMo/liTHa OXOPOHIBAaHUM 3aKOHOM IpaBaM i
cBOOOaM JIAWHM abo iHTepecaM CyCIiJIbCTBa
4u Jlep>KaBH, He NepeBUILYe 6jara, AJas 3aXUCTY
SIKOTO BOHU 6YJIM 3aCTOCOBaHi.

9.3. 3acTocyBaHHS MPEBEHTHBHUX 3aX0/liB Ta
3ax0/iB IpUMYyCy He MoxKe 6yTH MiZicCTaBolo A5
3aCTOCYBaHHA TOPTYP, KOPCTOKOI'O YU TaKOro,
10 NMPUHWXKYE JIOJCBKY TiJHICTb, MOBOJ/KEHHS
a60 MoKapaHHS.

BUCHOBKHU. Tepmin «cTabinizaniiiHi 3axo-
JW» TOXOAUTh Bix TepMmiHa Stability Policing
(crabinizanifiHa moJiineicbka JisiJIbHICTD), AKUN
BUHMK MiJ yac y4acti cua HATO y cnenianbHux
onepanifx 3 nigTpuMku Mupy. Ilig yac BcTaHOB-
JIeHHSl NIPaBOIOPAJKY Ha TEPUTOPIAX, 10 Nepe-
6yBaJiy B 30Hi 36pOHHOr0 KOHPJIIKTY Ta 601M0BUX
Jlil, BUHUKJIa TIoTpe6a y GpopMyBaHHI cherjajib-
HUX NIPAaBOOXOPOHHUX NiZPO3ALJIiB, AKi Malu BU-
KOHYBaTH MoJiileicbki GyHKIT pa3oM i3 micre-
BUMH MiZIpo3/1i/IaMH moJilii a6o 3aMicTh HUX.

1. OCHOBHUM [OKYMEHTOM, SIKUH peryJiioe
NUTAHHS MpPOBeJEHHS CTabijni3aliliHUX 3axo/iB
cusnamu HATO, € CninibHa poktpuda HATO mjoz0
3a0e3neyeHHs ToJiilelicbkol  crabisizamiiHoil
nisabHOcTi (AJP-3.22). 3a3HayeHUH JOKyMEHT
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MICTUTb MOHATTS, IPUHLUIY, BUAU U 0COBJIHUBO-
cTi 3acTocyBaHHs cTabini3aliiHUX 3axo/iB Ha
TEPUTOPIAX, e npoBoauancs 6oMoBi fii. [loso-
»KeHHS1 JOKTPUHHU MOXKYTb TaK0X OyTH BUKOpHC-
TaHi IpYU NPOEKTYBAHHI OCBITHIX Iporpam mifaro-
TOBKHM TMOJIIEACbKUX Ta BiHCHKOBOCYKOOBIIiB
HauioHanbHoI rBapAil YKpaiHy, OCKIJIBKY MIiCTATb
nepeJsiik OCHOBHUX BMiHb i HanpsAMIB MiATOTOBKU
¢daxiBiB, 1[0 MawTbh GYTH 3a/iisiHi Y NpoBeeHH]
cTabinizauiiHMX 3ax0/iB Mij Yac BUKOHAHHS CJIy-
»KOOBHX IOBHOBAXKEHb.

2. B iHo3eMHil HayKOBiH JliTepaTypi KOHLEMN-
i Stability Policing noB’si3yeTbcst i3 pedopmy-
BaHHSM CEKTOpPY 6e3MeKH Ta 060POHH B MOCTKOH-
buikTHUM nepios, PopMyBaHHSIM Ta PO3BUTKOM
6e311eK0BOr0 cepe/i0BUILA KpaiHU K 6a3yeThCs Ha
NPUHIMII 3AiMCHEHHSA CTabili3alifHUX 3aX0/(iB y
NapTHEPCTBI 3 MiCLleBUMM TpoMaZaMu Ta Op-
raHaMu BJsagu. OcHOoBHUM Qokyc cTabinizanin-
HHUX 3aXO0/[iB — Ile 33/I0BOJIEHHS MOTPe6 MiclleBOro
HaceJleHHs Ta CIOPUAHHSA peiHTerpauil Bifmnosi-
JHOI TepyTOpii 0 IpaBOBOro MOJIA BiANOBIAHOI
Jlep>KaBHu.

3. Po3yMiHH#A 3MicTy cTabinizaniiHux 3axo-
JiB y BITYM3HSIHIA Ta 3aKOPAOHHIN NpaKTHUI €
pisHuM. |HO3eMHI AOC/TIAHUKY NIepeBaXKHO IOB'51-
3yIOTh CTabisi3aliiHi 3ax0/u 3 AiIMH MPaBOOXO-
POHHOI'O XapaKTepy: 3abe3ledyeHHs1 MyOJiYHOTO
HOpsIAKY Ta 6e3MeKH, NPOTU/isA 3/I04MHaM, 3aXUCT
[MBIJIbHOTO HacesjeHHs Toio. [IpoTe B Haluii
JepaBi chopMyBasacs Mo3ullis MOAO GBI HIH-
pOKOro TpaKTyBaHHA BiAIOBIZHOIO TepMiHa,

SIKWH, KPIM CyTO NOJileChbKUX 3aX0/[iB, BpaXOBYE
colliasibHi, rymMaHiTapHi, iHpopmariiiivi, ekoHOMi-
YHIi 3aX0/H, 1110 OXOILIIOIOTh KOMILJIIEKCHE BiJjHO-
BJIEHHS1 Ta po306y/0BY [IeOKyIIOBaHUX TePUTOPIH.

4. JloniJbHUM € po3yMiHHS cTabGimi3aIiiHUX
3axX0/liB Y IIMPOKOMY 3HA4eHHI K KOMILJIEKCY
y3roJPKeHUX Ta B3aEMO3B’SI3aHUX 3a MeTOlo, 3a-
BJQHHAMH, MicCLleM i 4acoM 3axXOZiB, 1110 MPOBO-
JATbCSl YIOBHOBAXXEHUMHU Cy0O'€EKTAMHU CEKTODPY
6e3nekyd Ta 0GOPOHU Yy B3aEMOJAIl 3 opraHaMu
Jlep>kaBHOI BJIaJid M MicLleBOro caMoBpslyBaHHS
Ha TepuUTOpiAX, AKI NepedLIM MiJ 3arajbHy
IOPUCAUKIiI0 YKpalHU Ta KOHTPOJb ii Oprasis
Jlep>KaBHOI BJIaW Mic/I1 TUMYACcOBOI OKymnalii.

5. Cra6inizaniifHi 3axoi1 BapTO MOAIJIATH Ha
3ara/ibHi Ta cneniajibHi. 3arajabHi cTabisisanifizi
3ax0/U MOB’SI3aHi 3 BiJIHOBJIEHHSIM [lep>KaBHOI
BJIaJIU Ha JleOKYNOBaHil TepUTOpii, a TaKoX 3a-
6e3MeYeHHSIM KUTTELISANBHOCTI ii LMBIJIBHOTO
HacesieHHsd. CneniajipHi crabimizaniiHi 3axogu
3[iHCHIOIOTBCA 3 METOI0 HEJONYIeHHS NMPOHUK-
HEeHHs Ha [,e0KyNoBaHy TepUTOpito AuBepCiliHO-
pO3BiyBa/NIbHUX TPyl i HE3aKOHHUX 36pOMHUX
bopMyBaHb, YYMHEHHSI HUMH TEpPOPUCTUYHHUX
aKTiB Ha 06’eKTaxX iHPPaCTPYKTYypU Ta KOMYHiKa-
11i}, 3abe3neyeHHs Ny6.J1i4HOI 6e3neKkH i MOpAAKY,
nonepe>KeHHsl, IPUIMIUHEHHS 3JIOYUHIB Ta IHIIKUX
MpaBOINOpyIIeHb, JIKBifaLil HacaiAKiB HaA3BU-
YalHUX CUTYyalil, po3IyKy oci6, 10 BYMHHUIU
3JIOYMHU MPOTH OCHOB HAI[iOHAJBHOI 6e3MeKH,
BOEHHI 3JI04MHHU Ta iHWII NPaBOINOPYLIEHHA i
yac oKynauil TepuTopil.
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STABILISATION MEASURES ON THE DE-OCCUPIED TERRITORIES:

CONCEPTUAL INTERPRETATION, CLASSIFICATION, AND APPLICATION
FEATURES

The publication provides a scientific analysis of the “stabilisation measures” concept which has
recently been used to determine the specifics of public authorities and law enforcement
agencies' activities on the de-occupied territories of our country. It has been proved that the
concept of “stabilisation measures” arose in the course of NATO peacekeeping operations in
the Balkans and is primarily associated with law enforcement activities of specially authorised
military units capable of performing police functions. According to NATO’s Joint Doctrine (AJP-
3.22), stabilisation measures are defined as special activities aimed at strengthening or provid-
ing temporary replacement for local police forces to help restore and/or maintain public order
and security, the rule of law and the protection of human rights.

It is emphasised that the understanding of the content of stabilisation measures in national and
foreign practice is different. Foreign researchers mainly associate stabilisation measures with
law enforcement actions: ensuring public order and security, combating crime, protecting civil-
ians, etc. In our country, a broader interpretation of the term has been formed, which, in addi-
tion to purely police measures, includes social, humanitarian, informational, and economic
measures that cover the comprehensive restoration and development of the de-occupied terri-
tories.

It is proposed to divide stabilisation measures into general and special ones. The first type is
related to the restoration of state power on the de-occupied territory, as well as to ensuring the
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vital activity of its civilian population. Special stabilisation measures are carried out to prevent
sabotage and reconnaissance groups and illegal armed groups from entering the de-occupied
territory and committing terrorist acts on infrastructure and communications facilities, ensur-
ing public safety and order, preventing and suppressing crimes and other offences, eliminating
the consequences of emergencies, and searching for persons who have committed crimes
against the foundations of national security, war crimes and other offences during the occupa-
tion of the territory.

The number of conceptual provisions on the interpretation of the definition, purpose, princi-
ples, types and peculiarities of application of stabilisation measures in Ukraine have been for-
mulated.

Key words: martial law, stabilisation measures, public security, public order, civilian security, po-
lice, NATO, de-occupation.
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AEAKI ACIIEKTH 3/I0BX KUBAHHA IIPABOM Y IUBIVIbHOMY
TATOCIHHOAAPCBKOMY CYAOYHUHCTBI

CTaTTIO NPUCBAYEHO aHaJIi3y 3JI0BXXUBaHb NPOLECyaJIbHUMU NIpaBaMU B UBIJILHOMY Ta roc-
MO0JIapCbKOMY CY/IOYMHCTBI. PO3r/IsHYyTO HasiBHI B IOpUAWYHIN JliTepaTypi NOrIAAX Ta MiAX0AU
1110710 TP06JIeMaTHKH 3/I0BKUBaHHsI IpaBaMH.

Ha migcraBi orsisiy HayKoBoi JliTepaTypy 3po6/ieHO BUCHOBOK NP0 iCHyBaHHS 3arajbHOTEO-
PEeTUYHUX KOHCTPYKLIM 1100 PO3YMIiHHSA MOHATTSA «3JIOBXKMBAHHA NpoLiecyaJbHUMHU NpaBa-
MU» B MeXaX JABOX miaxofiB. [lepmuit miaxiz cTocyeTbcss BUSHAYEHHS 3JI0BXKMBAHHS POLIECY-
aJIbHUMHU NpaBaMU SIK BUKOPUCTAHHA NPOLecyaJ]bHUX IIPaB He 33 NPU3HA4YeHHAM, APYTHN -
AK pi3HOBU/J pOLeCyaJbHOr0 NpaBonopyleHHs. [IpoananizoBaHo BiTYM3HSAHE 3aKOHOABCT-
BO i3 Mpo6JIeMaTHUKHU AOCiPKEHHS.

ApryMeHTOBaHO, 10 3JI0BKMBaHHS NpPOLleCyaJbHUMH NpaBaMU € NEBHUM CTaHOBHUIIEM, [0
SIKOI'0 NOTPAIJISIIOTh YYaCHUKH CYJJ0BOTO PO3IJIsi/ly, TpaBa sIKUX [OPYILYIOThCS Ta 6e3mocepe-
JIHbO NOB’s13aHi 3 IpaBaM 0CO0H, siKa HUMH 3JI0BXKMBa€. Peastizanis nponecyanbHUX npas 34iH-
CHIOIOTBCA OJIHIEI0 CTOPOHOIO CIIOPY [0 BU3HAYEHUX MeX, JOKU Lie He CyllepedruThb iHTepecaM
iHmol cropoHu. IlopyieHHsa UX MexX BeJie [0 BAHUKHEHHS Ta iCHYBaHHA TaKOT0 NIPaBOBOrO
ABUIIA, K 3/JI0BXKUBaHHS [IPAaBOM.

BcTaHoBJIeHO, 1110 3JI0BXKMBaHHA MPOLeCyaJbHUMU IPaBaMu NOJIAra€ B TOMY, 1110 OJHa 3i CTO-
piH cnopy, sikiii ¢popMasbHO HaJieaTh NeBHi IpaBa, HEMPaBOMIpHO iX peasi3ye, MOPyIIyIOYU
Mipy i BUJ NOBeJiHKH, BUSHAYEeHI NPOLeCya/lbHUM 3aKOHOM, KOPUCTYIOYUCh IIPU LIbOMY THM,
1110 3a3HayeHi NpaBa 06’€KTUBHO He MOXKYTb OYTH YiTKO OKpecJlieHi 3a JJ0I0OMOrolo psAMUX 3a-
60poH. [HaKIIe KaXKy4yH, CTOPOHHU CIIOpY NIPU peaslizallii cBOiX MpaB He BPaxOBYIOTh yci GaKTH-
YHi 06CTaBUHU Ta He 3BaXKalOTb Ha MOX/IMBY IIKOAY /14 iHTepeciB 0/JHa OJJHOI.

3BepHEHO yBary Ha Te, 1110 Pi3HOMaHITHICTb poLecyaJbHUX NPaB Y LIMBIIBHOMY Ta rocrnojap-
CbKOMY CYJIOUMHCTBi MMOPO/KYE BiZIMOBIIHY KiNbKICTh BU/IB 3JI0B)KUBAaHb HUMHU 3 GOKY y4ac-
HUKIB CIpaBU. BHac/nigoK BiACYTHOCTI 4iTKOTro mepeJsiiky B YMHHOMY 3aKOHOJABCTBI BUJIB
3JIOBXKUBaHb NpoLecyaJbHUMU IIpaBaMH, iCHyBaHHA IEBHOI CYyA0BOI NPAaKTUKW BUpILIEHHS
i€l KaTeropii cnpaB i/l KOHCTAaTyBaTH iCHyBaHHS pisHUX Kiacudikalil 3 60Ky HayKOBILiB.

Kmiouoegi croea: 3108%cusanHs npagom, npoyecyasbHi npasa, peatizayis cy6’ekKmugHozo npa-
8a, cydosa npakmukd, 03HAKU 3/108M4CUBAHHS NPOYECYANbHUMU NPABAMU, 8UOU 3/108HCUBAHHS
npoyecyaabHUMU Npasamu.

OpueinanbHa cmammsi.

BCTYII. [Ipo6JsieMa 3/710BKUBaHHS MPOIiECya-
JIbHMMHU IIpaBaMM He BTPA4ya€ CBOEI aKTYaJIbHOCT]
i cborofHi. IcTopryHO Ha piBHI Teopii Ta cyf0BOI
NPaKTUKWA J0BeJeHHUM (GaKTOM € HeNOOANHOKI
BUNAJIKH, KOJIM Cy6'€KT mpaBa NpU peasizanil
CBOIX IIpaB, 30KpeMa IpolLiecyaJbHUX, BUKOPHC-
TOBYE IX He 3a IPHU3HA4YeHHAM, & 3 MeTOK CIpHU-
YUHUTH HEraTUBHI HACJAIAKU AJ1d iHII0I CTOPOHU
crniopy. Y Teopii IpaBa 3/10BKMBaHHA IIPaBOM 3a-
3BUYal poO3r/IAJaI0Th SIK 006’'EKTHUBHE COlliajibHe
ABUIIE, 10 iCHye B CyCHiJIbCTBI Ha BCiX eTamnax
J0ro PO3BUTKY. Y YUHHOMY BiTYU3HAHOMY 3aKO-
HOJIaBCTBI He perJlaMeHTOBAHO IOHATTH «3JI0B-
’)KMBaHHA IpoLieCya/JbHUMU IIpaBaMM», Xo4ya €
HanpalnboBaHa CyJ0Ba NpaKTHUKA, 10 MIiCTUTh
KOHKPEeTHI 03HaKH 11bOro NOHATTA Ta CTaJli npa-
BOBI no3uiii. CamMe Iie CNOHyKa€e HayKOBLIB MOC-

© l'yproBa K. M., 2024

TiMHO MPOBOJWTH HAYKOBi JOC/i/pKeHHS 3afJis
dopMytoBaHHS NPONO3UIN A/ 3aKOHOJABIIS
1010 BU3HAUYEHHS 1IbOT0 MPaBOBOTO fIBUILA Ta
3aKpinJieHHs HOro Ha 3aKOHOIaBYoMYy piBHi. um
i 3yMOBJIeHa aKTyaJIbHICTb HAIIOTO JOC/iAKeHHH.

META 1 3ABJAHHA AOC/IIANKEHHA. Me-
Mol penpe3eHTOBAaHOI CTATTi € 3'ICYyBaHHS CyT-
HOCTI, iCTOTHUX O3HAaK 3JIOB)XUBAaHHA IIPaBOM IIiJ
yac 3/1iiCHEHHS IIUBIJILHOTO a60 roCrnoAapchbKOro
CY[lOYHMHCTBA.

BignosigHo /10 cpopMyIbOBAaHOI METH CTATTi
BU3HaueHi Taki 3a80aHHS: BCEGIYHO OCMMCIUTH
CYTHICTb Takol IOPUAUYHOI KOHCTPYKLII, AK 3JI0B-
>KUBaHHS NpOIeCyaJlbHUMHU NpaBaMU; PO3TJISHY-
TH HaMpalbOBaHi Cy4yaCHOIO IOPUUYHOK HAyKOI0
$opMH 3/I0BXXMBAaHHS MPOLlECYaIbHUM MPaBOM;
BU3HAYUTU PUCH 3JIOBXXKUBAHHS MPOLeCyaTbHUMU
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npaBaMU fIK pi3HOBUZY MpOLEeCyaJbHOr0 NMpaBo-
MOpPYLIeHHS; Y KOHTEKCTI aHasli3y I0JI0XKEeHb
[IuBiZILHOTO NpOLECyaJbHOTO KOJEKCY YKpaiHU
(manmi - LOIIK Ykpainu) ta ['ocnofgapcpkoro mpo-
I[eCyaJIbHOTO Kofiekcy Ykpainu (mani - 'K Yk-
paiHu) BU3HAYMUTH INepesik AiH, AKi 3a/eXHO0 Bij
KOHKPETHHUX O0OCTaBUH CHPaBU CyJ, MOXe BHU3HA-
TH 3JI0BXKMBAHHAM MIPOLIeCYya/IbHUMU [paBaMHu.

orjdaa JITEPATYPU. [lpo6sieMi 3/10BXKHU-
BaHHA [IPaBOM NPUJIJIEHO YMNMaJIO YBaru BUYeHUX
y rajy3six NpoLecyaJbHOTO NpaBa i 3arajbHOI
Teopii mpaBa. Cepes, MoHOTpadiYHUX POOIT Caif
BUOKpeMUTH JocaimkeHHda H. BypoMeHCbKO],
0. Kora, 0. Minernua, M. Xming, T. [lonssHCBKOTO.
Cepep, yueHUX-LIIMBIJIICTIB 3aC/yroBylOTh Ha yBa-
ry npaui /. bakaeBa, O. Porau. ¥ ranysi 1juBib-
HOro abo rocrnojapcbKoro NpouecyajbHOro npa-
Ba Npo6JieMi 3/710B)KUBaHHS [IPAaBOM NPUCBATUIN
cBoi HaykoBi mny6Juikanii ). AnekcaHapoBuUY,
I. Auppienko, C. Auapouyk, M. Basntok, C. Buukosa,
H. Bacunbesa, I'. [libposa, B. Komapos, [. Jlycne-
HUK, A. Oniitnuk, M. Hypasis, B. [letpenko, O. [Toa-
nepkoBHUH, B. Pe3HikoBa, A. CMiTiox, 0. PoHOB3,
C. ®ypca, M. llleBepain, A. lllTedan, I'. YypmiTa,
B. dnuHa Ta iH.

AHaJii3 HayKoBOI JIiTEpaTypH 3 LOCIiKyBa-
HOI TeMaTHUKU 3acBiJuye, L0 HAyKOBLi OIiKy-
I0TbCSl TAKUMHU [TPO6JIEMHUMHU MIUTAHHSIMU:

- BCTAQHOBJIEHHS NOHATTH, O3HAaK 1 BHUZIB
3JIOBKMBaHHA MpOLeCyaJJlbHUMU NpaBaMU B Ioc-
NOJAPCbKOMY CyZOYUHCTBI;

- HeOOXi/IHICTb PO3MEXYBaHHS MOHATD «IIPO-
LecyajbHa JUBEPCia» Ta «3JI0BXXUBaHHSA Mpole-
CyaJIbHUMHU NpaBaMu» ¥ FOCIOAAPCbKOMY MPOLECi;

— BU3HA4YEHHA 3JIOBXXWBAHHA LUBIJIBHUMU
npolecyaJbHUMH IpaBaMHU K HPUAYHOIO NIpO-
HecyasibHOTro GaKTY;

- 0Or'pyHTYBaHHSI BUCHOBKY IIPO Te, 110 3aTs-
ryBaHHA € GOpMOI0 3JIOBXXMBaHHA NpPaBOM JJIsl
CyAAiB;

- poJib CcyZLy B 3amo6iraHHi 3JI0BXXKUBaHHIO
LIMBIJIbBHUMU NIPOLIECYaJIbHUMU IIpaBaMy;

- UUISIXW BUPilleHHs Tpo6JieMH 3JI0BXKUBaH-
Hf TpoliecyajJbHMMM IIpaBaMH{ B LIMBIJIBHOMY Ta
rocrnoZapcbKoMy Mpouecax.

[lonpu TeHJeHLil0 LOA0 30iJblIeHHS Hay-
KOBOI yBaru BYEHHUX-IOPUCTIB [0 Mpob6sieMU 3a-
noGiraHHsI 3JI0BXXMBaHHsI IIPaBOM Y LJUBIIbHOMY
Ta roCnofapCbKoMy CyZ0YMHCTBI, BBXKaTH 11 BU-
piieHoto € nepeadacHuM. Came 11i MipKyBaHHSA
JUKTYIOTb HEOOXiJHICTh MpOJOBXKEHHS HAyKO-
BUX IOLIYKIB Yy 3a3Ha4€HOMY HanpsAMi.

METOA0JIOTIA AOCIIAKEHHA. MeTtono-
JIOTIYHUH iHCTpyMeHTapil, HeoOXiAHUM /11 BCebi-
YHOTI'0 OCATaHHA NPUPOJAM 3JIOBXKUBaHb IpolLiecya-
JIbHUMH [IpaBaMH B LMBUIBHOMY Ta TOCHOJAApCh-
KOMY CYJOYMHCTBI, CKJIAJA€ETbCA 13 CYKYIHOCTI
3araJlbHOHAayKOBHX, KOHKDETHO-HAayKOBHUX Ta
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CreliaJIbHO-IOPUAUYHUX METOAIB MMi3HAaHHA SBUILL
IOpUAUYHOi AificHOCTi. OCHOBOMIOJIOKHUM Cepej
HUX CTaB JiaJIeKTUMHUN MeToJ[, SIKUM 6esmoce-
peAHbO NOCIPUAB PO3KPUTTIO 3MICTOBHOI CKJIA-
J0BOI 3JIOBXKUBAHHA IpoLieCyaJbHUMU IpaBaMMU.
AkciosioriuHuN MiJxiT HaflaB MOXJ/IMBICTb PO3K-
PUTH POJIb 3araJlbHUX 3aca/, LYBIJIBHOIO, rOCIO-
JlapCbKOT0 3aKOHOJABCTBA (406GPOCOBiICHOCTI, po-
3YMHOCTI Ta ClIpaBeJ/IMBOCTI, He3aBJaHHS KON
iHIi#A 0co6i, oAepPKaHHS MOPaIbHUX 3aCa/J] CyC-
nisbcTBa) [JIs 3anobiraHHs 3JI0BXKUBAHHS MpO-
LecyaJlbHUMH INpaBaMUu. HaykoBui mnuropanism
AK KOHCTAHTA Ta BaXJMBA CKJI3J0BA CYy4YaCHUX
IOPUJUYHUX JOC/IPKEeHb [03BOJIUB PO3IVIAHYTH
HasBHIi B IOpUUUHIH JliTepaTypi noryisgau Ta mij-
XOAU LOJ0 NMpo6JIeMAaTHKU 3JI0BXKMBAHHS Mpa-
BaMH, BHACJIZIOK YOI'0 BCTAHOBJIEHO, L0 JOCJi-
JDKyBaHe sIBUILE, 3 OJHOr0 OOKY, pO3yMIiIOTh fIK
BUKOPHUCTAHHA NpolieCyaJbHUX MIpaB He 3a IpHU-
3Ha4YeHHsM, a 3 IHIIOr0 - 3/I0B)KUBAHHA IIPOLIECy-
QJIBHUMM IIpaBaMU B LIMBIJIBHOMY Ta roCrojap-
CbKOMY CYZOYHMHCTBI CJifj BBaXKaTHU PiSHOBUJOM
NpoLleCyaJbHOrO IPaBoNOpYyLIeHHd. BoJHodyac
3aBJAKA MeTOJO0JIOTIYHOMY ILIOpasi3sMy 3Bep-
HEHO yBary Ha IOIJIIIY, B MeXax sKUX 3arepedy-
€ThCS CyMiCHICTb Mpoliecya/bHUX rajy3ei npaBa
3 IHCTUTYTOM 3/I0BKMBAHHA IIpaBoM (MoMy Bij-
BOJUTBCA MiClle BUKJ/JIIOYHO B MaTepiaJbHUX ra-
JIy36IX TIpaBa).

YHiKanbHICTE NpefMeTa AOCTi)KeHHS JeTe-
pPMiHyBasia 3aCTOCYBaHHA CIeliaJIbHO-HAayKOBUX
MeTOoAiB. [epMeHeBTUYHUIN MeTOJ CTaB y NpPUroO-
Al mig 4dac aHanizy nosioxkenb HIIK Ykpainu Ta
['TIK Ykpainy, B IKMX BU3HAYa€ThCA Nepelik Ail,
KOTpI 3a/Ie)KHO BiJj KOHKPETHHUX 06CTaBUH CIpa-
BM CyJi MO>Xe BU3HATU 3JI0BXXHUBAaHHAM IpoOLecy-
aJibHUMM npaBaMu. CucTeMHUH mniaxis HajaB
3MOTry BCTAaHOBHUTH, 1[0 KOHKPETHUMH HOPULUY-
HUMU HaCliJKaMu 3JIOBXMBaHHA Npolecyalb-
HUMHU IpaBaMHy MalTh OYTH IIOBEPHEHHS CKapry,
3asBM, KJIONOTaHHS, MO30BY, 3a/IMIIEHHS iX 6€e3
posrJsy abo 3aCTOCYBaHHA IHIIMX 3aX0/iB Npo-
LecyasibHOro npumycy. JIoriko-ceMaHTUYHUN Ta
dbopMasbHO-JIOTIYHUNA MeToAU 6YyJIM BUKOPHUCTA-
Hi 33/i/11 pO3KPUTTA MPOSABIB 3JI0BXKMBAHHA CTO-
pOHaMHU CIOpy CBOIMH NpOLieCyaJJlbHUMH NpaBa-
MU. Metos kiacudikanii Ta ysarajJbHeHHS
MOCIPUAB BHU3HAYEHHIO Pi3HOMaHITHOCTI BUJIB
3JIOBKMBaHb NPOLEeCya/JlbHUMHU NMPaBaMu B I|UBi-
JIbHOMY Ta FOCNOAapCbKOMY CyZ09MHCTBI.

Baromoro € poJib crenjajJbHO-IPAaBOBUX Me-
TOZIB MiJl Yac AOCTiPKEHHSI 3JI0BXKMBaHb NpolLie-
CyaJIbHUMU IIpaBaMU B LHUBIJIbHOMY Ta TOCIO-
JapCbKOMY CyLO4YMHCTBi. PopMasbHO-IOpUANY-
HHUM MeTO/Ji BUKOPUCTOBYBABCA JJI1 OCMHUCJIEHHSA
poJii cyny B 3abe3leyeHHi cripaBejMBoro 6asa-
HCy MiJ 4YaC BHUKOPUCTAHHA CTOPOHaMHU CIOpPY
CBOiX MpaB i 06OB’sI3KiB 3 MeTOW0 3amobiraHHsA
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3JIOBXKMBAaHHAM IpaBaMu. OmnepyBaHHS HOpMa-
TUBHO-JOTMaTUYHUM (HOPUAUKO-TEXHIYHHUM) Me-
TOJIOM BiZiGyBasiocs mij 4ac po3KpHUTTS i Xapak-
TEPUCTUKUA TAKHUX KPUTEpIIB A/ BU3HAYEHHSA
3JIOBKMBaHHS NPOLLEeCYaJbHUMU NpaBaMu y Lu-
BIJILHOMY Ta rOCINOJAPCbKOMY CYJOYUHCTBI, fK:
Henob6pocoBicHe (dopMasibHe) BUKOPHCTAHHSA
NpouecyaJbHUX NpaB; YMUCHI NPOTUIIPABHI il
CTOPOHM CIOpY 3ajJJis NepeliKofxaHHA edek-
THUBHIN peaJtizalil npouecyalbHUX NMpPaB iHIIUMU
y4aCHHKaMH INpolecy; peasisauis cy6’eKTUBHOTO
NpOLeCyaJbHOrO NMpaBa 3 BUKOPUCTAHHAM CIO-
Co6iB, AIKi cynepevyaTh NMPU3HAYEHHIO MTPaBa; CyIe-
pewIrBa, HENOC/Ii40BHA 03U Y CIIPaBi TOLLO.

PE3YJIbTATH JOC/IIKEHHA TA
JUCKYCIA. Y poKTpuHaNbHUX JOCHTIIKEHHSX
NUTaHHA WO/0 3JI0BXXUBAaHHSA IPaBOM pO3IJiAja-
€TbCA B PI3HUX aCleKTaX, AOCJAiJHUKU BHUCJOB-
JIIOIOTh Pi3Hi MOr/IAAM Ha 10 HpobJieMaTHUKY.
CborosHi BYeHi He MalTb OJHOCTAMHOI AYMKU
110/l0 BU3HAYEHHS TepMiHa «3JIOBXKUBaHHA Ipa-
BOM», 110 NPU3BOJAUTH [0 BiICYTHOCTI y BiTYU3-
HAHOI HAyKOBOI CHIJIBHOTU €AUHOTO MiAXOAy Ha
uo temy (Jlazapes, KupoBuera, 2021, c.151;
Jlazapes, 2023, c. 186). [lns kpaioro po3yMiHHS
MpaBOBOI IPUPOH 3JI0BKUBAHHS IPaBOM Y MpU-
BaTHOMY IpaBi CJ1ij, pO3rJIAHYTH HasABHI B Teopil
Ta NMpaKTUli Kjaacudikanii BUAIB 3JI0BXKUBaHHS
IIPaBOM.

AHani3 opuuyHOi JiTepaTypyu Ta CyA0BOi
IPaKTUKHU [103BOJIsIE 3pOOUTH BUCHOBOK IPO BU-
Jl0Be pi3HOMAaHITTSA 3JI0BXXKMBAaHHA IIPaBOM y Me-
’Kax 3arajJlbHOTO MOy MPUBATHOrO NpaBa Ha
MarepianbHe i nponecyansHe. Po3srisaawdu 3i10-
BXXMBaHHA NPaBOM y MaTepiaJibHOMY MpaBi, CJif
TOBOPHUTH NP0 3/I0BXKUBAHHS Cy6'€KTUBHHUMU Ipa-
BaMHU B LIMBIIbHOMY, KOPIIOPaTHBHOMY, CIMETHOMY
npasi Towo. Konu #peTbcad npo 3/10BXXKHMBaHHA
[IpaBOM y IpoLecyaJbHOMY NpaBi, 3HaX0AUMO YH-
MaJI0 NPUKJIAJIB 3JI0BXXHMBaHb INPOLECyaJlbHHUMHU
IpaBaMH B LIMBIJIBHOMY Ta roCHOAApCbKOMY Cy-
JOYHUHCTBI.

BkasaHi npaBoBi KOHCTPYyKLii BiApPISHANOTH-
C 4K IO CYTi, Tak i 3a NpaBOBUMU HaCJiJKaMHU
10/0 iX 3aCTOCyBaHHA cyAoM. [Ipu 3/10BXUBaHHI
npolecyaJbHUMU NIpaBaMu CyJ, Ma€ NpaBo NoBe-
PHYTHU CKapry, 3asBy, KJIONOTAaHHS, I1030B, 3a/14-
MUTH IX 6e3 po3rjsjy abo 3acTocyBaTH iHIII
3ax0AM InpouecyaJbHoro npumycy. Hatomicte
NPpaBOBUMM HACJHIAKOM 3JIOBXXMBAaHHA Marepia-
JbHUMH (IUBUIBHUMH) TpaBaMHd MOXe OYyTH,
30KpeMa, BiJMOBa B 3aXUCTi LIMBIJIBHOTO MpaBa
Ta iHTepecy, TOOTO BiJ]MOBA B MOJIaHHI MTO30BY,
ckaprul.

1 [locraHoBa /[lpyroi cyfoBoi nasatu Kacauiii-
HOro nuBiiBHOrO cyay Bepxosnoro Cyay Big
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Posrsigazamouu  3/10BKMBaHHA IpaBaMHd ¥y
NpoLecyaJlbHOMy IIpaBi, CJ1iJj HAroJIOCUTH Ha Ho-
ro 3B’I3Ky 3 MaTepiaJlbHUM NPaBOM, 1110 MPOSAB-
JIAETHCA B JOTPUMaHHI 3araJlbHUX 3acaf, LIUBIIb-
HOr0, roCloJapCbKOro 3aKOHOJABCTBA, 30KpeMa
CIpaBeJ/TMBOCTI, 106GPOCOBICHOCTI Ta pO3yMHOCTI
(m. 6 4. 1 ct. 3 lluBiIBLHOrO KOJlEKCY YKpaiHH),
He3aBJlaHHsA IKOAM iHIIiKA 0co6i (4. 3 cT. 13 Ilu-
BIJIbBHOTO KOJleKCYy YKpaiHU), JoAep>kaHHA Mopa-
JbHUX 3acaj, (4.4 cT.13 LUBiIbHOTO KOJEKCY
YKpaiHH), MOXJ/IUBICTb Cyly Y BUSHAYEHUX BUINa-
JIKax 3000B’13aTH 0CO6y NMPUIMHUTH 3JI0BXKHBa-
TH CBOIMH mpaBaMH (4. 6 cT. 13 LluBisIbHOTO KO-
Jlekcy YKpainu)?2.

HenpunycTtuMicTb 3/710BKMBaHHA Ipouecya-
JIbHMMH IIpaBaMHU € OJHUM i3 IPUHLUIIIB LIUBiJIb-
HOI'O Ta rocrnojapcbKOro CyZl04MHCTBA BiAOBIj-
HO Ao 1. 11 4. 3 cT. 2 LUIIK Ykpainu3 Tan. 11 4. 3
cT. 2 I'TIK Ykpainu4, mo 3abe3nedyeTbcsl rapaH-
TiIMU JOTPUMaHHA Cy[OM OCHOBHUX 3aca/, LIBI-
JIBHOT'O, TOCHOAAPCbKOr0 CY[0YMHCTBA: YYaCHMU-
KU CyJOBOTO IpoLiecy NMOBUHHI KOPUCTYBaTHUCA
CBOIMM MHpollecyaJIbHUMU MpaBaMH J06GPOCOBicC-
HO; 3JI0BXKMBaHHSA IPOLieCyaJlbHUMHU [IpaBaMH He
JIONYCKA€EThCSA; CyJ, 3abe3nedyye clpaBeAJUBUU
fajlaHC BUKOPHUCTAHHSI CTOPOHAMH CIOPY CBOIX
npaB i 060B’13KiB 3 MeTOI0 3aM06iraHHs 3JI0BXKH-
BaHHSAM IIpaBaMHU.

CrorosiHi npo6JsieMa 3/710BXKMBAHHS IPABOM €
aKTya/IbHOIO fIK JIJI1 LUBIJIBHOIO, TaK i A1 rOCIo-
JapCbKOT0 Ipoliecy, ajle 3aKOHOJAaB40 BOHA He
BUpillleHa B KOHTEKCTi BiJICYTHOCTI BU3HA4YE€HHHA
NOHSAITTS «3JIOBXKMBAaHHS NpoLecyaJlbHUMU Mpa-
BaMu». Ha »kasib, 1 mporajiiHa B 3aKOHO/ZLaBCTBI
MOPOKY€E HEraTUBHI HACTIAKU AJ11 CTOPiH COpY
UI0/0 MpOLEeCyaJlbHOI PiBHOCTI, 10 HEOAMIHHO
Hece 3arpo3y /i1 BCbOT0 NPaBoOCYAJs.

03.06.2020 : cnpaBa Ne 318/89/18, npoBapKeHHs
Ne 61-128cB19 // EnuHUI fep>aBHUU PeECTp Cy-
noBux pimeHb. URL: http://www.reyestr.court.gov.
ua/Review /89675396 (nata 3BepHeHH:: 08.12.2023).

2 [lnBiNbHUI KoZeKC YKpaiHU : 3aKoH YKpaiHU
Bix 16.01.2003 Ne 435-1V // basa manux (B/l) «3a-
KOHOJIaBCTBO YKpaiHu» / BepxoBHa Paja (BP) Vk-
painu. URL: https://zakon.rada.gov.ua/laws/show/
435-15 (maTta 3BepHeHHs: 08.12.2023).

3 lluBinbHUM poLieCYaJbHUN KOEKC YKpaiHHu :
3akoH Ykpainu Big 18.03.2004 Ne 1618-1V // BJ]
«3akoHOAaBCcTBO Ykpainu» / BP VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/1618-15
(naTa 3BepHeHHs: 08.12.2023).

4 TocnoaapcbKUi NpoliecyalbHUM KoJleKC YKpa-
iHM : 3akoH Ykpainu Bif 06.11.1991 Ne 1798-XII //
B/l «3akoHozaBcTBO Ykpainu» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/1798-12
(maTa 3BepHeHHs: 08.12.2023).
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AHani3 'pUANYHOI JiTepaTypH A03BOJISIE 3pO-
6UTHU BUCHOBOK PO iCHYBaHHS 3arajlbHOTEOPETH-
YHUX KOHCTPYKLIA II0A0 PO3YMIHHA TOHATTA
«3JIOBKMBaHHS MpoLecyaJbHUMU MpaBaMU» B Me-
»Kax JIBOX mifixoAiB. [lepiimii migxis cTOCYy€eEThCsS BU-
3Ha4YeHHs 3/I0BXKMBaHHSA NpolecyalbHMMU NpaBa-
MU K BUKOPUCTaHHA Npoliecya/bHUX NIpaB He 3a
NpU3HA4YeHHAM, APYTrUi — K pi3HOBUAY Mpole-
CyaJIbHOTO IPaBOIOPYIIEeHHS.

[IpefcTaBHMKM MepIIOro HiAXOAY 3JIOBXKHU-
BaHHS NpolLiecyaJbHUMMU IpaBaMH BU3HA4YalOTh
SIK: «HeLiJIbOBe BUKOPUCTAHHSI MpoLecyaJbHUX
npas, IX CBijoOMe mnepeKpy4YeHHs, 3aCTOCYBaHHA
He 3a NpHU3HAYEeHHSAM, L]0 JeCTPYKTUBHO BIJIM-
Ba€ Ha IpoLiec i HiBeJIOE HOro MeTy, MOpyLIeHHSA
JYHKI[IOHABHOTO NMpPU3HAYEHHSI Cy6’EKTUBHOIO
LMBIJIBHOTO IpOLeCyaJbHOrO0 IpaBa, W0 YTBO-
pIOE TOBEJiHKY, CIOpPSIMOBaHy Ha JOCSATCHEHHS
NPOTUBONPABHOI METH; BUHY OCOGH, 1[0 3JI0BXKH-
Ba€ MpaBOM, TOOTO CTaBJIEHHSI OCOGU Z0 CBOEI
noBefinku» (Anekcangposuy, 2010, c. 7); «He-
NpUIyCTHMe 3/iACHEHHA NpaBa, L0 CIpsAMOBaHe
NPOTH IPaBUJIBHOIO, CBOEYACHOI'O PpO3raAAy i
BUpIllleHHs crpaBy abo Beje [0 BKpal Heclpa-
BeJIJIMBUX Pe3yJIbTaTiB /i IPOTUBHOI CTOPOHH;
peasizanito (3aiMicHEHHS) MpOLECyaJbHOrO Mpa-
Ba, 10 CIPSAMOBaHe NPOTHU MPABUJIBHOIO i CBOE-
YAaCHOTO PO3IJAfy CIpaBH, PIBHONPABHOCTI CTO-
piH a6o mopyieHHs iHTepeciB 3yCTPiyHOI; 6y/b-
SIKy MOBEAIHKY Cy0’€KTa, 1[0 NPSIMO He HOpYLIyE
NIpaBOBUX INPHUIIUCIB, ajle CIPAMOBaHa Ha HeJOCH-
THEHHA MeTHU CyJJOYMHCTBA, a CaMe IPaBUJIBHOTO |
CBOEYACHOTO pO3IJIsily, BUpILIEHHS CIpPaBH IO
cyTi; ocoba MOXKe MPsSIMO He MOpyUIyBaTH BUMOT
3aKOHY, aJie JigTU He BiANOBiHO 0 HOTO MeTH,
3amo/iloyyd TUM CaMUM NEeBHOI IIKOAU NpaBaM
i 3aKOHHUM iHTepecaM iHmUX oci6» (banwk,
Jlycnenuk, 2008, c. 10); «mopylieHHST OCHOBHHUX
NPUHLNIIB, 3araJIbHONPUMHATHUX CTaHJAPTIB Be-
JleHHs Ipolecy, 10 TATCHe 3a 00010 HEeMOXJIU-
BiCTb JOCATHEHHS CIPaBeJJIMBOTO pillleHHdA II0
CIpaBi; He TUIbKU TeOPETUYHHUH, ajle i 3aKOHO/a-
BYMU TEPMIiH, 1110 HaJla€ OCTAaTOYHY i HeraTUBHY
NPaBOBY OIiHKY [IiIM 0COOH; HeJJ06pOCOBiCHE BU-
KOpPHUCTaHHSl TNpoLecyaJbHUX IpaB, fKe MOXKHa
kBaJTidpiKyBaTH yepe3 KpUTepil BiacyTHoOCTi cep-
H03HOr0 3aKOHHOTI0 iHTEpecy, TOOTO JIeriTUMHOI0
IIparHeHHd [JI0 3aXMCTy CBOIX NPaB BiJ NOpylLleHb,
BUKJIaZleHUX y N030Bi (ckapsi, 3aaBi), abo Jieritu-
MHOIO NMparHeHHs [0 OTPMMaHHSl NEeBHUX Iepe-
Bar, nepeAbavyeHUX IPOLECYaJbHUM 3aKOHOM»
(CmiTrox, 2007); BUKOPUCTAaHHS TaKUX IIpaB y4ac-
HHUKaMHU CIpaBHU Ta iX NpeJCcTaBHUKaMU BCylepey
MeTi TaKuXx IpaB, a BiATak i Bcyliepe4 MeTi Ta 3a-
BJIaHHAM CyJOYMHCTBa, 10 3aBJA€ LIKOAU abo
CTBOPIOE 3arpo3y 3aBJiaHHA LIKOAW iHTepecam
npaBocyJAd i nmpaBaM, cBo60JaM Ta iHTepecaMm
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iHIMX y4acHUKIB cripaBy (AHApieHko, 2019, c. 97;
BacunbeBa, 2006, c. 13; IlerpeHko, 2016, c. 266;
IllTedan, 2017, c. 62).

HayxkoByj, 1[0 miATpUMYIOTh APYTUH MiAXif,
3JIOBXKUBAHHSI MPOLEeCyaJlbHUMU MpaBaMU pPo3y-
MIIOTb SIK 0COBJMBUI Pi3HOBU/, IPOLECYATbHOTO
NpaBONOpYIIEeHHs, IKe MOJISATa€E y NPOTUBOIPaB-
HOMY, HECYMJIIHHOMY Ta HeHaJIeXKHOMy BUKOpPHC-
TaHHi 0c06010, IKa 6epe y4acThb y crpasi (i npea-
CTaBHUKOM), HaJIeXKHUX 1l mpolecyaJbHUX MpaB,
BUPaXAETbCA y BHUHHUX IpOLECYyaJbHUX JifX
(6e3aisiibHOCTI), 110 30BHILIHBO BiANOBIAAIOTH
BUMOTaM IpOoLeCyaJibHUX HOPM, OJIHAaK 3AilicHe-
HUX 3 KOPUCJUBUM ab0 0COOUCTHUX MOTHUBIB, 3a-
BJIa€ IIKOAY iHTepecaM mpaBocyAlsd Ta (abo) iH-
TepecaM o0ci6, KOTpi 6epyTb y4acThb y CIpaBi,
TSCHE 33 COO0I0 3aCTOCYBaHHS 3aX0JiB MPOIECY-
aJIbHOTO MpPUMYCYl; IK LIUBiJIbHE MpolecyalbHe
NpPaBONOpPYILIEHHS, AJS1 IKOTO XapaKTEPHUMH €
YMHUCHI HeI06pOCOBicHI [Iii y9acHUKIB LIUBiJIbHO-
ro npoiecy (ix nmpeacTaBHUKIB), 110 CIPUYUHS-
I0Tb MOpYLUIEHHSl NpOoLiecyaJbHUX MpaB IHIIHWX
YYaCHUKIB I[UBiJIbHOTO mpoliecy (iX mpeJcTaBHU-
KiB), lepeliKo/KalTh rapaHTOBaHOMY B II. 1 CT. 6
KoHBeHI1il Ipo 3aXUCT NpaB JIOJUHHU i 0CHOBOIIO-
JIOXKHUX CBOOOJ MpaBOCyAAI0, 10 € MifCTaBOIO
JUIs1 3aCTOCYBaHHSl Cy[0OM IpOLeCyaJlbHUX CaHK-
i (mo36aBJieHHs MpaBa Ha MPOleCcyaJbHY il
abo 3acTOCyBaHHSl Cy[OM IHIIMX HeraTHBHUX
IOpUJUYHUX HACIIAKIB, epei6ayeHUX 3aKOHOM);
K 3JIOBXMBaHHfl IIpaBaMH{, W10 XapaKTepusy-
I0ThCSl YMHUCJIOM NOPYIIUTH NOPALOK LIMBIJIBHOIO
CYZJOUMHCTBaZ; K «0co6JUBYy QopMy mpolecya-
JIbHOT'O NPaBONOpPYLIEHHS], TOGTO YMHUCHI HeJo-
OGPOCOBICcHI [Iii yyacHUKIB mporecy (a B OKpeMHx
BUIIaJKaxX i cyAy), W0 CYNPOBOKYIOTHCSI HOPY-
IIeHHSIM YMOB 3/1iliCHeHHS1 Cy6’€EKTUBHUX MpoLie-
Cya/JIbHUX MpaB i 3[[iINCHIOIOTHCSA JIUIIE 3 BUUMI-
CTIO peastizaliil Takyx MpaB, MOB’A3aHi 3 06MaHOM
BiIHOCHO BiZJOMHX 0OGCTaBHH CIIPaBy, B Li/fIX 06-
MeXKeHHS1 MOXJIMBOCTI peaJiizauii abo nopyuieHHs
npaB iHIIMX 0Ci6, 10 6epyTh y4acThb y CIpasi, a
TaK0X 3 METOI0 MepelKoKaHHs AiSJIbHOCTI Cyy
3 NPaBUJIBHOIO i CBOEYACHOrO pO3rJsAAy U BuUpi-
IIeHHsI CIIPaBY, 110 TATHE 33 0000 3aCTOCYBaHHS

1 JlibpoBa I'. [IpakTrka anensiLiiHOrO TOCHO-
JapChKOro CyAy y MpolecyalbHOMY pearyBaHHI Ha
3JIOBXKMBaHHA IpouecyaJbHMMH IpaBaMu. URL:
https://drive.google.com/file/d/1_F34zoBpzPj0opK
SCw_UvhBK5SQIH8Ej/view  (mata  3BepHeHHS:
08.12.2023).

2 flunHa B. B. 3ano6iraHHs CysioM 3J10BKHUBaH-
HIO IMBIJIbHUMHU [pollecyajJlbHUMM NpaBaMH [/
Acoujanis npaBHuKIB Ykpainu : caiiT. URL: https://
uba.ua/documents/presentation/2019_east_forum/
Yatsyna.pdf (gaTa 3BepHeHHs: 08.12.2023).
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3axo/iB MmpolecyasbHoro npumycy» (Komapos Ta
i, 2011, c. 414); sk «upoTunpaBHi Aii, OCKiIbKK
HOpMa IpaBa peasi3yeTbCcd BCyneped il NpU3Ha-
YEeHHIO Ta 3 METOI JOCATHEHHS HeNpaBOMIpPHOTO
pe3yJbTaTy, 110, K MPaBUJIO, CYNPOBOIKYETHCA
3aBJilaHHAM LIKO/JU [TpaBaM Ta iHTepecaM iHII0i 0Co-
6u abo cycrinibcTBa» (BypoMeHchbka, 2021, c. 20).

Xo4a icCHye AyMKa, 1110 3anepeyye CyMiCHICTb
NpolLleCyaJlbHUX rajy3ed IpaBa 3 IHCTUTYTOM
3JIOBXKMBaHHSA NpaBoM (oMY BiIBOAUTBCA Micle
BUKJIIOYHO y MaTepiaJbHUX raay3sx IpaBa).
[Ipu6iYHMKH LbOT0 NiAXOLY 06I'PYHTOBYIOTh CBOI
CyZPKEHHS TUM, L0 «3JI0BXKMBaHHSA NIPaBOM y Ma-
TepiaJbHUX Tajy3sxX CJIyTrye NnepeiyMOBOI [JJis
3aCTOCYyBaHHA fIK aHaJIOTIl IpaBa, TakK 1 aHasoril
3aKOHY B Till yacTWHI, Y KOTpiii BOHH nepenba-
YalTb MOXJ/IMBICTb 3aCTOCYBaHHS HeCHPUAT/IH-
BUX HacaiAKiB (caHKLiN). Y npolecyasbHil raaysi
npasa (MBIJIBHOMY Y4 rOCIOJApCbKOMY NPOLiEci)
Bce iHakuie. [Ipuposa mpouecyanbHOI raaysi, Ha
BiZIMiHY BiJ MaTepia/ibHOI rajysi npasa, Taka, 10
He nepejbaydae O6yAb-AKUX aHasorii» (Pe3HikoBa,
2013, c. 33). Ha gymky O. Minetnu (2015, c. 9),
«3JI0B)KMBaHHS [IPAaBOM i HaBe/leHi y 3B'I3KY 3 LIUM
3acTepeXXeHHd 3aCBiAYyIOTh, 10 3 HAyKOBOIO MO-
sy nozibHe, 1O0CUTh CKJIaZiHe 3a CBOIM 3MiCTOM
collia/JibHe sIBUIIE, TOTPiOHO BUBYATU HacaMIlepes,
y MeXax 3arajbHol Teopil IpaBa, a He rajy3eBuX
HayKOBUX JYCLUILIIH.

Ak 3ayBaxkye B. PesnikoBa (2013), 3/10BXKH-
BaHHfA CTOPOHAaMM CIIOPY CBOIMH IpOLieCya/IbHU-
MU IIpaBaMU MoKe 6YTH IPOsSIBOM HeJJ0TPUMaHHS,
TJyMayeHHs Ha CBill po3cCyj TakvxX MPUHIIMUIIIB
CyAOYMHCTBA, SIK 3MarajbHICTb i J06pOCOBicC-
HIiCTb, 3311 3400y TTs NlepeBaryd B 3MarajJbHOMy
npoueci, BUKOPUCTOBYOYM pi3Hi $opMu 3/10B-
>KMBaHHS NpaBaMy, MpPoOLeCyaJbHUMHU 3aco6aMmy,
3aKpilJIeHMMH B IPOLleCyaJbHUX HOPMaX.

@deHOMeH 3JI0BXKMBAaHHSI MpOLECyaJlbHUMU
npaBaMM sIK OCOGJIMBUM pi3HOBUJ NPaBONOpPY-
IIeHHA B LIMBIJIBHOMY Ta roCHoJapCbKOMYy CyZO0-
YUHCTBI NOJIATAE B TOMY, IO IPH 3JI0BXXUBAHHI
[IMMHU IpaBaMHy OJHOYACHO MOPYIIYIOTECA YMOBHU
peautizanii BiANOBIAHUX Cy6'€KTUBHHUX IUBiJIb-
HUX, TOCHOJJapChKUX NpolecyalbHux npas (bud-
koBa, Yypmita, 2015). Amke 3/710BKHMBaHHA Mpa-
BOM, 30KpeMa MpoLecyaJlbHUMH IpaBaMH, €
MOBEIHKOI OJHIEl 3i CTOPIH crlopy, 1110 NOPYIIYE
MexXi 3/iCHeHHA Cy6’€eKTUBHHUX NpOLeCyaJbHUX
npas iHIIOKW CTOPOHOI. CTOPOHM LMBIJIBHOTO,
roCrno/IapChbKOro Cnopy MalwThb 3/iHCHIOBATH CBOI
npolLecyaabHi MpaBa BiANOBIJHO [0 1X NpHU3Ha-
yeHHs1 1,

1 TloctaHoBa KacauiiHoro UMBIJIBHOTO Cyny
BepxoBHoro Cyny Bizg 06.09.2018 : cnpaBa Ne 552/
2378/17, npoBajkeHHs N2 61-43659ck18 // €nu-
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Y wopuguyHiid giTepatypi [0 KpuTepiiB Ass
BU3HA4YeHHS 3JI0BKWBaHHA NPOLeCya/JlbHUMHU Npa-
BaMH B LIUBIJIBHOMY Ta rOCIOAAPCbKOMY CYZ0YHH-
cTBi BifjHOCATH: HemobpocoBicHe (dopMasbHe)
BUKOPUCTAHHSl MpOLeCyaJbHUX I[paB; YMUCHI
MPOTHUIIPABHI Ail CTOPOHU CIIOPY 3a/JIs MepenKo-
JoKaHHA epeKTHUBHIM peasizariil nporecyaabHUX
MpaB iHIIKMMH YYaCHUKAMHU TPolLiecy?; peasi3alliro
Cy6’EKTUBHOr0 MpPOLIeCYyaJIbHOTO NpaBa i3 BHUKO-
pUCTaHHAM CIOCO6IB, fIKi cynmepeyaTb NpU3Ha-
YeHHI0 MpaBa3; cynepeyivBy, HEMOCTiLOBHY I0-
3uuito y cnpasi (l'osy6eBa, 2018); TUMYACOBICT,
JnecTpykTuBHicTb (Pe3HikoBa, 2013; [lossHCcb-
kuH, 2013a, c. 33; [lonssHcbkuH, 20136, c. 234).

Y crarTi 44 LIIK Ykpainu* ta ct. 43 I'TIK Yk-
paiHu® 4iTKO BU3HAUYEHO MepesiiK Jil, fKi 3a1ex-
HO Bi/l KOHKpPeTHHX 06CTaBUH CyJ, MOXe BU3HATH
3JIOBKMBAHHAM IpOLieCyaJlbHUMU NpaBaMu. Ha-
NPUKJIAJ, TOJAHHSA CKapru Ha MOCTaHOBY 4H pi-
LIeHHA CyAy, Ki He NiJUIAraloTb OCKAap>KeHHIO;
KJIONOTaHb /11 BUpillleHHS IUTaHH, L0 BXKe BU-
piteHe cygoM, abo 1mo/A0 6e3mifcTaBHOrO BifBO-
Jly; JIeKIJIbKOX T030BiB; HEOOIPYHTOBaHe O00'€f-
HaHH$A [T030BHUX BUMOT TOILO.

[IpoTe BulleHaBeleHUH NepesliK 3/I0BKUBaH-
HA NPOLIEeCYaJIbHUMU MpaBaMU He € BUYEPIHUM.
Y cyzoBiil npaKTULi 3yCTpiualoThCA TaKi BUNIaJKH
3JIOBXKMBaHb NpoLleCya/lbHUMU MpaBaMU: NOJaH-
HA KJONOTaHb ILOJO0 IMpHU3HAYEeHHS YHUCJIEHHUX,

HUM JepxaBHUH peecTp cyfoBux pimens. URL:
https://reyestr.court.gov.ua/Review /76350143
(maTa 3BepHeHHs: 08.12.2023).

2 Juuna B. B. 3ano6iraHHsa cy0M 3/10BKUBaH-
HIO LMBIIbBHUMHM MpOLECyaJlbHUMHM MpaBaMu [/
Acomiaris npaBHUKIB Ykpainu : cait. URL: https://
uba.ua/documents/presentation/2019_east_forum/
Yatsyna.pdf (maTa 3BepHenHs: 08.12.2023); [loaue-
pxoBHuii O. I1. 3aTaryBaHHs K ¢popMa 3/10BXKHUBaAH-
Hsl paBoM - s cygaiB. URL: https://docs.google.
com/presentation/d/1za0joGjSek8]kZU]JfkhS0XjZH
873rYUP/edit#slide=id.p1 (maTa  3BepHEHHS:
08.12.2023).

3 MopuepkoBuuit O. I1. 3aTaryBaHHs sk ¢opMa
3JIOBXKMBaHHA NpaBoM - A cyaxaiB. URL: https://
docs.google.com/presentation/d/1za0joGjSek8JkZU
JfkhS0XjZH873rYUP/edit#slide=id.p1 (maTta 3Bep-
HeHHs1: 08.12.2023).

4 IluBiNBHUH NpOLeCya/IbHUHM KOZEKC YKpalHU :
3akoH Ykpainu Big 18.03.2004 Ne 1618-1V // B/}
«3akoHOAaBCTBO Ykpainu» / BP VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/1618-15
(maTa 3BepHeHHs: 08.12.2023).

5 T'ocrioiapcbKUi NpolecyalbHUM KofieKe YKpa-
iHM : 3akoH Ykpainu Bij 06.11.1991 Ne 1798-XII //
B/l «3akoHozaBcTBO Ykpainu» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/1798-12
(maTa 3BepHeHHs: 08.12.2023).
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HeOOI'PYHTOBAHUX CYJOBUX €KCIIepTU3; HecILIaTa
BUTPAT, HEOOXiJHUX J[Jisl MpPOBEeJEHHS CYJO0BHX
eKCIIepTH3; HenoJaHHs (HecBOe€yacHe) MOJAAaHHSA
Jl0Ka3iB; yMUCHe HEOTPUMaHHA CyJ0BOI II0BICTKU
(PonoBa, 2008; IlleBepain, 2018; Hypanin, 2019);
MOJ]AHHS TI030BY, CKApru 0e3 CIUIAaTH CyI0BOrO
360py; MOpYIIEHHsI NpOoLleCyalbHUX CTPOKIB IMO-
JIaHHA TPOLeCyaJIbHUX JOKYMEHTIB; BUKOPHCTaH-
Hf1 06pa3J/IMBUX BUPa3iB, HEHOPMATUBHOI JIEKCUKU L,

BHUCHOBKM. IlincyMmoByoo4ud po3rJjsig, 3/10B-
»KMBaHb [IPABOM Y NPOLeCya/JbHOMY IPaBi, MOXKHA
3pOOUTH Taki BUCHOBKH. 3JIOBKUBAHHS MPOLIECY-
aJIbHUMU @paBaMM € I[E€BHHUM CTaHOBHULIEM, [0
SKOT0 NOTPAIISIOTh YYaCHUKHU CyJIOBOTO PO3IJif-
[ly, IpaBa SIKUX MOPYLIVIOThCS Ta 6e3rnocepeHbo
NOB’s13aHi 3 MpaBaMHU 0CO6H, IKa HUMHU 3J10BXKHUBAE.
Peanizanis mnponecyanbHuX NpaB 3AiMCHIOETBHCSA
OZIHIEI0 CTOPOHOIO CIOPY [0 BHU3HAYEHUX MEX,
JIOKH Iie He Cylepe4YuThb iHTepecaM iHIIOoI CTOpo-
HU. [lopylieHHs UX MeX BeJie 10 BUHUKHEHHS
Ta iCHyBaHHS TaKOTO NPaBOBOTrO SIBULIA, fIK 3J10-
BXXMBAHHS [IPaBOM.

3/710BKMBaHHA [pOLEeCyaJlbHUMH IpaBaMH
MOJIATA€ B TOMY, 1110 OZHA 3i CTOpiH cHopy, AKil
dopManbHO HajeXaTh IEeBHi MpaBa, HeNpaBOMi-
PHO IX peaJisye, IOpYyLIyO4YM Mipy i BUJ NOBeJi-
HKH, BU3Ha4yeHi NpoLecyaJbHUM 3aKOHOM, KOPH-
CTYIOYHXCh IIPU LbOMY THUM, L0 3a3Ha4yeHi MpaBa
00’EKTHBHO He MOXKYTb GYTH YiTKO OKpec/eHi 3a
JIONIOMOr0I0 MPSIMUX 3a60pOoH. [HakIile Kaxyuy,
CTOPOHU CIIOPY NpPU peasisalii CcBOIX NIpaB He
BpaxoBYIOThb yci GakTU4YHI 06CTaBUHU Ta He 3Ba-
J)Kal0Th Ha MOJIMBY LIKOAY JJi1 iHTepeciB oJHa
OJIHOI.

PisHOMaHITHICTB NpoLecyaJbHUX NIPaB y LU-
BIJIBHOMY Ta rOCNOAAPCbKOMY CYZO4YMHCTBI ITO-
POJIKYE BIANOBIAHY KiJIbKICTb BU/IB 3JI0BXXUBaHb
HUMH 3 OOKYy YYacCHHUKIB clipaBd. BHaciiok Bij-
CYTHOCTI YiTKOr'O IepeJiky B YUHHOMY 3aKOHO-
JlaBCTBI BHU/IB 3JIOBXKMBaHb NpOLeCyaJbHUMU
IpaBaMy, iCHYBaHHA NEBHOI CyZ0BOI NpPAaKTUKU
BUpIlLleHHA L€l KaTeropii cnpas /i, KOHCTATY-
BaTHU icHyBaHHA pi3HUX Ki1acudikaLiil.
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SOME ASPECTS OF THE ABUSE OF RIGHTS IN CIVIL AND ECONOMIC
PROCEEDINGS

The article is devoted to the analysis of abuse of procedural rights in civil and economic pro-
ceedings. The views and approaches to the problem of abuse of rights available in the legal lit-
erature are considered.

Based on the review of scientific literature, the conclusion has been made that there are two gen-
eral theoretical constructs for understanding the concept of “abuse of procedural rights” within
the framework of two approaches. The first approach involves the definition of abuse of proce-
dural rights as misuse of procedural rights, and the second approach - as a type of procedural of-
fence. The article analyses the national legislation on the subject matter of the study.

It is argued that the abuse of procedural rights is a certain situation which participants to court
proceedings find themselves in, whose rights are violated and are directly related to the rights
of the person who abuses them. The exercise of procedural rights is carried out by one party to
the dispute within certain limits, as long as it does not contradict the interests of the other par-
ty. Violation of these limits leads to the emergence and existence of such a legal phenomenon
as abuse of rights.

It is established that abuse of procedural rights means that one of the parties to a dispute,
which formally has certain rights, unlawfully exercises them, violating the extent and type of
behaviour defined by the procedural law, while taking advantage of the fact that these rights
cannot be objectively clearly defined by means of direct prohibitions. In other words, when ex-
ercising their rights, the parties to the dispute do not take into account all the actual circum-
stances and do not take into account the possible harm to each other’s interests.

Attention is drawn to the fact that the diversity of procedural rights in civil and commercial
proceedings gives rise to a corresponding number of types of their abuse by the parties to a
case. Due to the absence of a clear list in current legislation of the types of abuse of procedural
rights and the existence of certain judicial practice in resolving this category of cases, it should
be noted that there are various classifications by scholars.

Key words: abuse of right, procedural rights, exercise of subjective right, case law, signs of abuse
of procedural rights, types of abuse of procedural rights.
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AJMIHICTPATUBHO-IIPABOBE PETYJIIOBAHHS BU/AYI JIILIEH3II
JUI1 MEAUYHOI IPAKTUKU

CTaTTO NIPUCBSYEHO 0COOGIMBOCTSIM IPABOBOTO PETYJIIOBAHHS JilleH3yBaHHA MeIUYHOI TpaK-
TUKHU. JlOCHIiPKEHO HOPMHM 3aKOHOJABYMX 1 MMiJI3aKOHHHUX AaKTiB, fIKI peryJiolTb MNOPALOK
OTPUMaHH4 JIiLleH3il JJ1 NpoBa/pKeHHs MeIMYHO] IPaKTUKU. BUBYeHO npalli HayKOBL|iB y ra-
JIy35X NpaBa, MeJULIMHH, Jep>KaBHOI'0 YIIPAaBJiHHA, AKI JOCIIKyBa/Iy IPAaBOBIJJTHOCUHH Y Tra-
JIy3i 0XOpOHU 37]0pOB’s 1 JiirjeH3yBaHH:A. CHOpMyIbOBaHO peKOMeH/Jallii [010 BHECEHHS 3MiH
J10 3aKOHO/Z,aBCTBa.

3anponoHOBaHO BU3HAYEHHS JilleH3yBaHHS MeJUYHOI MPAKTUKU K 3aC00y Jep>KaBHOIO pe-
T'YJIIOBaHHSA BiANOBiAHOCTI MeAUYHOr0 OGCAYTrOBYBaHHA Ta MeAWUYHOI JOMOMOTU BCTaHOBJIE-
HUM JIil[eH3iHHUM yMOBaM 3 METOI0 3aXHUCTY KUTTS ¥ 37j0pOB’s Nal[i€HTIB, 3a6e31e4eHHs Ha-
JaHHA AKICHUX MeIUYHHUX I1OCJIYT.

BcTaHoBJIeHO, 1110 iCHYIOTH IEBHI 0COGJIMBOCTI JIilleH3YBAHHSA caMe MeJUYHOI MPAKTHKH, SKII0
MOPIBHATHU 3 IHIIMMU BUJAMU rOCIOJAPCHKOIL AisJIbHOCTI. PO3rjisg JOKyMeHTIB [Jis1 ofep:KaH-
Hs JiieHsii 3ilicHI0E crelliasibHO CTBOpeHa JileH3iliHa koMiciss MiHicTepcTBa 0XOpOHU 3710-
poB’st Ykpainu. JlileH3iliHi yMOBH BCTAHOBJIIOIOTb 0COOJIMBI KaJ[pOBi, TEXHOJIOTiUHi, opraHiza-
I[ifHI BUMOTH, sIKi 3aCHOBHUKH 3aKJIa/[iB OXOPOHH 3/I0POB’SI IOBUHHI BUKOHATH IIle [0 Mojavi
JOKYMEHTIB JJI1 OTPUMaHHA JineH3il. O0GopMJISETbCS 0COGJIUBUN MaKeT JOKYMEHTIB, IKUHU
JOJIAETHCS 10 3asiBU PO OTPUMaHHA JlilieH3il Ta nepe/6ayae XapaKTepUCTHUKY MaTepialbHO-
TeXHIYHOI 6a3U ¥ KaJ[poBOTO NEPCOHAY 3aKJIaly OXOPOHU 3/10p0B’s. JlilleH3yBaHHIO MifJisArae
JiSJIbHICTb BCbOTO MEIMYHOTO 3aKJIa/ly, a HEe OKpeMUX MeIMYHUX MpaliBHUKIB.
3anponoHOBaHO HU3KY MPOMNO3ULiH 1100 BHECEHHS 3MiH [0 3aKOHOZABCTBa, a came: 1) 3a-
KpIIUTH NMOHATTA MeJUYHOI IOCJAYTrH K OKpeMOro, KOHKpPeTHOro BUJY JiKyBaJIbHOI IIpole-
ZAypHY, AiarHOCTUKH MEBHOI XBOPOOH, 03/J0POBJIEHHS, KOCMETHYHOI JJOIIOMOTH, 03/J0POBYOr0
Macaxy, IJIATHOTO OrJIsAAYy; 2) BU3HAUUTHU B JlilleH31MHHUX yMOBax OiJibII JieTaJbHI TEXHOJIOT-
YHi BUMOTH [I0 IJIOLLi OKpeMUX MPUMIillleHb 3aKJIaly OXOPOHU 3/J0pPOB’Sl Ta MEAUYHOTO 06.J1a/j]-
HaHH$1, HeOOXi/JHOTO /151 JTiIKyBaHHSI MeBHUX 3aXBOPIOBaHb; 3) MiATPUMaHO MO3UIIiI0 PO [[0-
LiJIbHICTD pO3pOOKKM Ta MNPUUHATTA MeJUYHOro KOJeKCy YKpaiHM SK KOMILJIEKCHOIO
3aKOHO/IABYOr0 aKTa, IKUH 6W BPEry/I0BaB MPABOBIJHOCUHM Yy Ta/ly3i 0XOPOHU 3/10pOB’si; 4)
HOPMAaTHBHO 3aKPiMUTH 060B’I3KOBICTb MPOXO/PKEHHSI MEJUYHUMH NpalliBHUKaMHU TPEHIHTIB
Ta/abo OHJIaMH-KYpCiB miJ erigor MiHicTepcTBa 0XOpOHHU 3/10pOB’st YKpaiHU 3 MeTO0 OMaHy-
BaHHS HEOOXiJTHUMHU 3HAHHSIMU 3 NIPOLeyp JilleH3yBaHHS.

Kouoei caoea: meduuHa npakmuka, AiyeH3y8aHHs, hpagose pezyH08aHHS, AiYeH3IliHI yMosu,
0X0pPOHA 300p08°sl, MeAUuYHa JislIbHICMD.

OpuzinanbHa cmamms

BCTYII. Big gkicHoro Ta cBo€4acHOT'O Ha-
JlaHHS MeJMYHOI JJOMOMOTH 3aJIeXKUThb 3/J0pPOB’H,
a iHofi ¥ KUTTS JiIoAuHU. PazoM i3 ep>kaBHUMHU i
KOMYHaJbHUMH 3aKJaJJaMU OXOpPOHHU 3J0pOB’s
MOXYTb yYTBOPIOBAaTHCA MeAWYHI 3ak/jIajyd NpH-
BaTHOI ¢opMHU BJacHOCTI. BifnoBiaHicTh 3akiany
OXOpOHM 3710poB’s JlieH3iiiHUM yMoBaM npoBa-
JKeHHA rocnofapcbKol AiJIbHOCTI 3 MeJUYHOI
npakTuku (gani - JlineHsilHi yMoBH) cayrye 3a-
MOPYKOI0 HaJIE?)KHOI OXOPOHU 3/I0pOB’sl HaceJeH-
Hs KpaiHu. [IpoTsarom 2022 poky ABidi BHOCHIU-
cs 3MiHU J10 JlilleH3iHUX YMOB, 2 B MUHYJIOMY
2023 poui - Tpuui. Taki yacTi 3MiHU CBiA4aTh PO

© BbarpuH 0. B,, 2024

3Ha4yHy yBary Jiep>kaBU [0 TPaBOBiJHOCUH Y ra-
ay3i oxopoHu 3pa0poB’s. Ilepenidyeni ¢akropu
3YMOBJIIOIOTb aKTya/IbHICTh 0GpaHOi TeMHU Hay-
KOBOI'0 JIOCJIi>)KEHHSI.

META 1 3ABJAHHA AJOC/IIAXKEHHA. Me-
ma cTaTTi MOJIATaE y BCTAHOBJIEHHI 0COGJIMBOC-
Tel NMPaBOBOr'0 PEryJil0BaHHSA JIilleH3yBaHHS Me-
JAUYHOI TPAaKTUKU. 3a80aHHAMU AOCTIPKEHHS €:

- BHU3HAYUTU HOPMATUBHO-NPABOBY 6as3y,
fAKa BCTAHOBJIIOE YMOBU Ta MOPALOK JiLeH3y-
BaHHS MeJJUYHOI MPAKTUKWY;

- BCTAaHOBUTU OCOGJIMBOCTI OTPUMAaHHS Jii-
LeH3il caMe [ NpPOBaKEHHA TOCHOLapChbKOI
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JiJIBHOCTI 3 MeAWYHOI NpPaKTUKH, AKILO IOpiB-
HIOBAaTU 3 IHIUMMU BUJAAMU TOCIOLAPCHKOI Aid-
JIbHOCTI;

- po3po6UTH peKoMeHAalil 3 yA0CKOHAJIEH-
Hsl 3aKOHO/IABCTBA, SIKe PEryJilo€ JiilleH3yBaHHSA
MeJJUYHOI IPAKTUKHU.

METOA0JIOTIA AOCMIAKEHHSA. MeTomo-
JIOTIYHOK OCHOBOI JOCJIiPKEHHS CTa/Id 3arajib-
HOHAyKOBi Ta cHeLiaJbHO-IOPUAUYHI MeTo4u
nisHaHHA. Cepej, 3araJbHOHAYKOBUX METO/IB
BapTO Ha3BaTHU MeTOAU Pis1ocoPChbKOI JialeKTHKY,
30KpeMa MeTO/AM aHa/li3y U CHHTe3y, CXO/JKeHHS
BiJl MPOCTOro A0 CKJAJHOIO, BiJi aGCTPAaKTHOIO
J10 KOHKPETHOI0, MO/IeJII0BaHHSA, abCTparyBaHHs,
imeanizanii Ta popmanizarnii.

MeTopn, aHasnidy ¥ CHUHTE3y J03BOJIMB PO3T-
JISHYTH OKpeMi HOPMHU YKpPaiHCbKOT'0 MeUYHOTr0
3aKOHO/ZABCTBA Ta 3aKOHOJAABCTBA PO MiANPHE-
MHULBKY JiJBHICTb. 3a JOMOMOrOI LbOTO Me-
ToAy OYyJiM BHCJIOBJIEHI MPOMO3MINI 1[0ZI0 BHe-
CEeHHsI 3MiH [0 3aKOHOJIABCTBA, 1[0 PEryJIo€
JieH3yBaHHA MeAUYHOI NpaKTUKU. MeTogn cxo-
JKeHH4 BiJl IPOCTOrO [0 CKJIAAHOrO LOIOMIr mif
4ac aHaJlizy OKpeMHUX I0JIOXKEeHb aJIMiHiCTpaTUB-
HOTO 3aKOHO/]aBCTBa.

Cepep, cienjiaIbHO-IOPUAUYHUX METOZIB, AKi
OyJIM BUKOPHUCTaHI B JJOCJIiI’)KEHH], MO>KHa Ha3Ba-
TH CUCTEMHUH, TEOPETUKO-IOPUANYHUN, dopMa-
JIbHO-ZJOTMaTUYHUM, MOPiBHAJIBHO-NPABOBUH, a
TaK0XX METOJ, [ep:KaBHO-NPAaBOBOTO MO/IENI0-
BaHHSI. 30KpeMa, CUCTEMHUM MeToJ, [03BOJIUB
JOCHIJUTH CUCTeMY aMiHICTPAaTUBHOIO 3aKOHO-
JaBCTBQ, fIKe PEeryJilo€ NPaBOBiAHOCHUHY y ranysi
OXOpOHU 3740poB’st. Cepell HOpPM 3aKOHIB Ta Ii-
JI3aKOHHUX aKTiB YKpaiHU Oy/iM BU3Ha4yeHi came
Ti, AKI peryJomTb MOPALOK i YMOBU BUJAYi JIi-
1[eH3i{ /IJ1s1 POBa/P)KEHHS rOCHOAAPChKOI /1isljib-
HOCTI 3 MeIUYHOI IPaKTHUKHU.

TeopeTUKO-HOPUJUYHUN MeTO/| 6yJI0 3acTo-
COBaHO /151 3'ICYyBaHHSI OCHOBHHUX MOHSATb YKpa-
THCbKOI'O0 IpaBa B JIilleH3yBaHHI Ta MeAUILMHI,
30KpeMa TaKUX TEePMIHiB, IK «MeJJUYHa NPaKTHU-
Ka», «MeJM4Ha JO0MOMOra», «MeJU4He 06Cayro-
BYBaHHsI», «JIilleH3yBaHHA» Tollo. CyTHICTh yKa-
3aHUX IOHATH Ta IX BiAMIHHOCTI PO3IJIAHYTO AJIS
dopMysIOBaHHS TMEBHUX BHUCHOBKIB y JoCi-
JKEHHI.

Okpemi HopMu JlilleH3IMHUX YMOB [ 0CJi-
JKeHi 3a 0noMoro GpopMaibHO-0rMaTUYHOTO
MeToAy. [lopiBHA/NILHO-IPaBOBUM MeTOJ [103BO-
JIUB TMOPIBHATU HOPMU 3aKOHOJABYMX |1 mif3a-
KOHHUX aKTiB, fIKi peryJyoTh IPaBOBIIHOCUHHU Y
ranaysi JineHsyBaHHs. MeTon JAep:kaBHO-IIpaBo-
BOrO MOJieJIF0OBaHHSI BUKOPUCTOBYBABCS ISl TO-
ro, o6 chopmyJOBaTH NPONO3ULil LO0A0 BHe-
CeHH$ 3MiH /10 3aKOHO/IaBCTBa MPO JIiLleH3yBaHHA
MeJUYHOI IPAKTUKHU.
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OTxe, miJ 4ac JOCTiPKeHHs oO6paHoi mpo-
6JleMaTHKHU 3aCTOCOBYBAJIMCS 3arajbHi Ta cleLi-
aJIbHO-IOpUJAUYHI MeToAM Ii3HaHHA. HaBegneHi
BUIIle METOJH JOC/i/PKEeHHA J03BOJINJIN He JIUIIe
npoaHasi3yBaTH HalioOHaJ/bHI 3aKOHOAABYi U Ii-
JI3aKOHHI aKTH, fIKi peryJr0Th aJAMiHICTpaTUBHI
BiIHOCUHHU y Tasy3i JileH3yBaHHS, a U chopmy-
JIOBATU MPOMO3ULII 00 BHECEHHS 3MiH [0 3a-
KOHO/IaBCTBA NP0 OXOPOHY 3/J0POB’sl.

PE3YJIbTATHU JOCTIAXKEHHA TA
JUCKYCIA. [lpo6aemu JineH3yBaHHS rocrnojap-
CbKOI Jlil/IbHOCTI 3 MeZJMYHOI NPaKTUKU 3HANLIU
CBOE BiJIOOpaXKEHHS Y MpalsX OPUCTIB, MEJUKIB i
daxiBIiB 3 Jep)KaBHOTO YIpaBJiHHA. 3arajbHi
3acaZiu JiileH3yBaHHs 6yJIM PO3KPUTI B HAYKOBUX
npausix €. B. ABep’siHoBa, K. B. BopTHsik, A. B. Kii-
MoBa Ta iH. Crieniu}iky Jiep>kaBHOTr0 yNpaBJiHHSA
y rajly3i 0XopoHM 37,0poB’sa foctigpkysanu H. O. Ba-
ctok, H. A. Tapacumuyk, 3. A. 3arineii, C. B. Kauy,
JI. P. Kpunuuko, b. O. JlorBuHeHko, A. B. CUMOHSIH,
C. T. Crenenko, B. I. Tepemennbkuii, JI. M. llImanb
Ta iH. [lpani BkaszaHUX HaAyKOBLiIB [0O3BOJIUJIU
3p03yMITH CYyTHICTb MeJUYHOI NPAaKTUKU U Jep-
»KaBHOTO YNPaBJ/IiHHSA Y Iay3i 0XOpPOHU 3/10pOB’sl.
Oco6JIMBOCTI JliLleH3yBaHHS MeJUYHOI PAKTUKU
BUCBIiT/IeHO y npayax ['. B. Myuzap, C. B. Bacunbe-
Ba, 0. 0. Tepsi, 0. B. Pynenko Ta O. B. Xy01muHOI.
3a3HavyeHi HayKoOBIi MPONOHYBAJU BJIACHI peKo-
MeHJalil 1040 BAOCKOHAJ/IeHHA JIilleH3yBaHHA
MeJIMYHOI NMPaKTUKHU. BogHoYac icHye moTpeba y
BUCJIOBJIEHHI [JOJATKOBUX MPONO3ULIH 1040
B/IOCKOHaJIEHHI MeJHU4YHOr0 3aKOHOJAAaBCTBA Y
rajysi JiilleH3yBaHHS.

[IpaBoBi 3acaau JineH3yBaHHA OY/[b-SIKOTO
BU/y TOCIOJAPChKOI Aif/IbHOCTI 3aKpimnJieHi 3ako-
HOM YKpaiHnu «IIpo yineH3yBaHHA BU/IB rocnojap-
CbKOI JlisIbHOCTI» (Jasti — 3aKOH Mpo JiilleH3yBaH-
HfI) Ta JileH3iMHMMM YMOBaMH, BCTaHOBJEHUMU
JUI1 KO)KHOTO OKPeMOTro BUJY T'OCIOJAapIOBaHHA.
CaMe MOHATTSA «JIiLleH3yBaHHA» Ma€ 3aKOHO/aB-
Yye W NOKTpUHAJIbHE BU3HAYeHHs. BianoBigHo 70
m. 6 4. 1 ct. 1 3aKoHy npo JilleH3yBaHHA e MOo-
HATTA PO3YMIIOTh fIK 3aci6 Jiep>KaBHOT'O pPEryJito-
BaHHA NPOBaKeHHH BUJIB IOCIIOAAPCHKOI Aifyib-
HOCTi, COpSIMOBaHUN Ha 3abe3nedyeHHs] 6Ge3meKu
Ta 3aXUCTy €eKOHOMIYHMX i coLjjaJIbHUX iHTepeciB
Jlep>KaBH, CyCIIIJIbCTBA, NpaB Ta 3aKOHHUX iHTe-
peciB, KUTTS i 3/I0pOB’ST JIIOJAWMHHU, €KOJIOTi4HOI
0e3neKHd Ta 0XOPOHU HABKOJIMIIHBOTO MPUPOJ-
Horo cepegoBuwal. Bapto HarosiocuTH, w0

1 Mlpo niueH3yBaHHS BUJIB TOCHOAAPCHKOI
IistbHOCTI : 3akoH YKpainu Big 02.03.2015 Ne 222-
VIII // Baza panux (B/l) «3akoHofaBcTBO YKpaiHu» /
BepxoBHa Pazma (BP) Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/222-19 (mata 3BepHEHHS:
10.01.2024).
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3aKO0HO/IaBue BU3HA4YEeHHS 3aKpIillJIIE POJIb Jile-
H3YBaHHs fIK 3aC00y JlepKaBHOI'O PeryJil0oBaHHS
rOCIoJapChbKol [iAJIbHOCTI Ta BHU3HA4ya€e MeTy
JlilleH3yBaHHA — 3aXUCT €KOHOMIYHUX i conjaib-
HUX iHTepeciB Jiep>kaBu 1 cycnijibcTBa. BogHouyac
3aJIMILAETbCH HE3PO3YyMIJIMUM, Y YOMY caMe NOJIA-
ra€ CyTHICTb [poLecy JilleH3yBaHHS.

HaykoBLi BUC/TIOBJIIOIOTH BJIACHI AYMKH L0J0
CYTHOCTI Ta poJii JileH3yBaHHA MiJ Yac peryJo-
BaHHA Ta KOHTPOJIIO TOCHOLAPCHKOI AifJIbHOCTI.
Tak, €. B. ABep’ssHoBa (2017, c. 62) CTBEPAXKYE, 1110
JliLleH3yBaHHA — Lie 3acib Jep>aBHOIO peryJio-
BaHHSI TOCMOAAPCHKOI AiIbHOCTI, BUpaXKeHUN Yy
KOMILJIEKCi /il YIIOBHOBAXKEHUX OPraHiB JiepKa-
BHOI BjIaZiy 10710 0Qil[iiHOrO BU3HAHHSA BiJMoO-
BiiHOCTI cy6’€eKTa rocrnojaproBaHHS yMoBaM i
XapaKTepUCTHUKaM, HeoOXifHUM JJs MpoBa-
JPKeHHS] IEBHOTO BUAY I'OCIIOAAPCHKOI AiIBHOC-
Ti Ta MOJAJBIIOr0 KOHTPOJIKO 33 JOTPUMaHHAM
JineHsiiHuX yMmoB. HaBe/leHe BU3HAaueHHs BijJl0-
Opaka€ CYTHICTb JIiIleH3yBaHHS SK MpPOIECy Io-
pPIBHAHHA CTaHy MNiANPUEMCTBA BCTAaHOBJIEHUM
JileH3iMHUM BUMOraM.

K. B. BopTHsik (2022, c. 319) 3BepTae yBary Ha
Te, L0 CYyTHICTb iHCTUTYTY JlilleH3yBaHHA I0JIATAE
B JIeP>KaBHOMY BU3HAHHI CIIPOMOXKHOCTI MEBHOIO
Cy0’EKTa TOCIOJAPIOBAaHHS NPOBAJUTU TOU BUJ
roCHo/laploBaHHe, W00 SKOrOo BCTAHOBJIEHI BU-
MOTH Mpo JiileH3yBaHHs. To6To 3MicT JiileH3y-
BaHHA II0JIATA€E B IepeBipLi 34aTHOCTI OKpeMOro
NiAMPUEMCTBA NPOBAaJUTHA TOU BHUJ] EKOHOMIYHOI
JISJIBHOCTI, IKUW NiAJIATa€e JieH3yBaHHIO.

A. B. Knimoga (2019, c. 82-83) BusHavae Taki
byHKUil JliLleH3yBaHHSA: J03BIJIbHY, PETY/ISTHBHY,
KOHTPOJIbHY, JieriTUMaliiHy, iHpopmaliriny, 06-
JIIKOBY Ta CTaTUCTHUYHY. [3 nepesiikoM HaBeJ eHUX
bYHKIIN BapTo MOTOAUTHUCS, aJpKe IiJT yac BUavi
JineHsii migIpueMCTBO OTPUMYE A03BiJ Ha Mpo-
Ba/PKeHH NI€BHOTO BUJY TOCIOJAPCHKOI Aif/b-
HOCTi. Buzjadya JOKyMeHTa, 1110 Ha3UBaOTh JIilleH-
3i€lo, JIeriTUMY€E eBHUHM BUJ, rOCNIOaplOBaHHs. Y
Npoleci KOHTPOJIIO 32 JOTPUMAHHAM JiilleH3ill-
HUX YMOB yIIOBHOBAQ)X€HI OpraHu BJIaJIu NepeBi-
pAIOTH BiAOBIAHICTE 3aKOHOJABCTBY II€BHOI'O
BUAY AiJIbHOCTI, IKWH MPOBaPKYE MiINIPUEMCTBO.

BpaxoByrouu BuK/aZeHe, MOXKHA BU3SHAYUTH
JIiLleH3yBaHHA K 3aci6 Jep:XaBHOI0 peryJitoBaH-
H{] BiANIOBIIHOCTI rocnoAapChKol AiSJIbHOCTI mif-
MPUEMCTBA BCTAHOBJIEHUM JIil[eH3iMHUM yMOBaM
3 MEeTOI0 3aXUCTY eKOHOMIYHUX i COLiaJIbHUX iH-
TepeciB JepKaBU Ta CyCIibCTBA. JlilleH3yBaHHA
BUKOHYE HacaMmIepe/]] /103BiIbHY QYHKIIiIO, OCKi-
JIbKM OTPUMaHH4 JIiljeH3ii Ha NpoBaJ»KeHHA IeB-
HOTO BUAY TOCIOAAPCHKOI AiAJIBHOCTI [O3BOJIAE
pOo3MoYaTH NiANIPUEMHULITBO y NEeBHIH raaysi.

[lepeJsik BUZIB rocroapoBaHHs, 0 MijJs-
rarTh JIiLEeH3YBaHHIO, 3aKpillJieHI 3aKOHOJaBCT-
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BOM YKpaiHu. 3rifiHo 3 1. 15 4. 1 cT. 7 3aKoHy npo
JlilleH3yBaHHA MeJH4YHa IpakTUKa € OJHUM i3
BU/JIB TrOCIOAAPCBHKOI [JiAJBHOCTI, AJid IpoBa-
JDKEHHST SIKOTO HeoOXiHO OTpUMaTH JileH3itol.
0. 0. Tep3i (2016, c. 88) HaroJioMIYE, 1110 MeJUYHA
MpaKTUKa - 1ie TON BUJ, AislIbHOCTI, B IKOMY Tie-
PETHUHAITLCA €KOHOMIYHI Ta couia/lbHO-TyMaHi-
TapHi iHTepecu CycHiJIbCTBa, TOMY IJid JepKaBU
BOHA € IpeJMeTOM NWJIbHOI yBaru. Bapro noro-
JUTHCA i3 BarOMHUM CyCIIJIBHUM Ta Jep:KaBHUM
3HaYeHHSAM MeJMYHOI MPAaKTUKHU.

11 po3yMiHHA 3aKOHO/AAaBYOr0 BU3HAYEHHS
MeJIMYHOI PAaKTHUKU CJ1iJl 3BepHyTHUCA f0 JlieH-
3iHHUX YMOB, SIKi 6YJI1 3aTBEp/I?KEHi TOCTAHOBOIO
Ka6ineTy MiHicTpiB Ykpainu Bij 2 6epe3ns 2016
pokKy. 3rigHo 3 n. 4 JlineH3iiHUX YMOB rocnofap-
CbKa [JiAJIbHICTb 3 MeAUYHOI IPAaKTUKHU — Lie BUJ,
HNiANPUEMHHULBKOI JiIJIBHOCTI ¥ rajsy3i 0XOpOHHU
3/10pPOB’s], IKUH NPOBAJUThCS 3aKIaZAMU 0XOPO-
HU 3/710pOB’s Ta Gi3MYHUMH 0CcO6aMH — HiAIpHE-
MLAMU 3 METOIO HAaJlaHHSA MeAUYHOI JOIOMOTH Ta
MeJIMYHOr0 00CJyroBYBaHHS Ha MiJICTaBi JiilleH-
3ii2. Buxoasuu 3 HaBeZeHOro BU3HAYEHHS, MeIH1-
YHa [paKTHKa NOJIATAE B HAaZlaHHI MeJUYHOI J0-
IIOMOI'H, @ TaKOX Yy MeJJUYHOMY 06CIyroByBaHHI
HaceJIeHHd. 3MICT [JUX TOHATb MOXHa BCTAaHOBU-
TA OiJf Yac aHajli3y IHIIMX HOPMAaTUBHO-
MPaBOBUX aKTiB.

3. A. 3aruneit i JI. M. lllmanb (2017, c. 55)
3BepTalTh yBary, 110 3aKOHOLABCTBO YKpaiHU
BUKOPHUCTOBYE pPi3Hi NOHATTHA B rajaysi MeJULU-
HH, 30KpeMa «MeJU4YHa INPaKTHUKa», «MeJu4YHe
006C/IyrOBYBaHHS», «MeJJUYHa JO0MOMOra», «Mme-
JWYHA MOCIyray, o YCKIaJHIOE PO3YMiHHA Tep-
MiHoJIOTil. BaXXKKO 3p03yMiTH, sike caMe MOHATTS €
3araJIbHUM Ta [IOEJHYE iHIli TEPMiHY, B YOMY CaMe
[OJIATAE Pi3HULA MiDX HUMU. L0 AyMKy noainse
0. B. Pyznenko (2019, c. 147), sika CTBEP/KYE, 1110
KJIIOYOBUMM KaTeropisiMu Jij11 po3yMiHHA MeJAUd-
HOI MPaKTUKW € MOHATTS MELUYHOTO OOC/IyroBy-
BaHHA Ta MeJW4HOI gomnoMmoru. HaBeneHe TBep-
JKEeHHS LIJIKOM BiJITIOBiZla€ BU3HAYEHHIO MeJUYHOL
npakTuku y JlineH3iliHuX ymoBax. BuBuatouu
cnenudiky JiileH3yBaHHS MeAWYHOI MPaKTHKHY,
A. Jl. bap3usioBuy (2020, c. 4) BUKOPUCTOBYE Tep-
MiH «MeJW4Hi MOCAYTU», SKUH OXOIIIOE KOHCYJIb-
TyBaHH$, AIarHOCTYBaHHH, B3ATTA aHaJi3iB, JKy-
BaHH$, IOC/IYTH LIBUKOI HEBIIK/IaHOI JOIOMOTH,

1'Tam camo.

2 JliueHsiiHi yMOBM NpOBaJKEHHSI TOCIO-
JapCbKOi AiIbHOCTI 3 MeUYHOI IPAaKTUKU : 3aTB.
nocraHoBolo Ka6Ginery MinicTpiB Ykpainu Big
02.03.2016 Ne 285 // B/l «3akoHOJaBCTBO YKpai-
Hu» / BP Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/285-2016-n (maTa 3BEpHEHHS:
10.01.2024).
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CaHAaTOPHO-KYpPOPTHHUX Opradisamnii, iHIIUX pea-
GiniTalifHUX JIKyBaJbHUX YCTAHOB, sIKi MOTPi6HI
JUIs1 BiHOBJIEHHA 3/10poB’sl. OTKe, HAyKOBLi BU-
KOPHUCTOBYIOTb DPi3HI TepMiHM [/l NO3HA4YeHHA
JIIKYBaJIbHOI JiIJIBHOCTI 3aK/aJiB OXOPOHHU 3/10-
pOB’sL.

Cutif; 3BepHYTHCS 1,0 MEJUYHOI TepMiHOJIOTi],
AKY BXXMBAIOTb Y 3aKOHOJaBYMX aKTax, L0 pery-
JIIOIOTh Tasly3b OXOPOHHU 370poB’a. Ak mepenba-
4yeHo a63. 11 4. 1 cT. 3 OCHOB 3aKOHO/IaBCTBa YK-
paiHM PO 0XOpOHY 3740poB’a (fauai — OcHOBH)
MeJM4YHa J0noMora - Lie AisibHicTh npodeciii-
HUX IIATOTOBJIEHUX MeJUYHUX NpPaliBHUKIB,
CIpsIMOBaHa Ha MpOOINIAKTHKY, MiarHOCTUKY, Jii-
KyBaHHs Ta peabijiTaliio y 3B’3Ky 3 XBOpo6aMHy,
TpaBMaMH, OTPYEHHAMH i NATOJIOTIYHUMHU CTaHa-
MH, a TaKOX y 3B’fI3KY 3 BariTHICTIO Ta MojioramMul,
OTXe, OAHUM 3 OCHOBHUX HANpPsIMIB JisIIbHOCTI
3aKJ/1a/liB OXOPOHHU 3/10POB’s, SIKi OTpUMaJIH JilleH-
3i10 /19 IPOBa/PKEHHS T'OCIOAAPChKOI Ai/IBHOCTI
3 MeJUYHOl MPAKTUKH, € AIarHOCTHKA Ta JIKy-
BaHH# Pi3HUX 3aXBOPIOBaHb JIIOJUHU.

Y 3akoHi Ykpainu «IIpo aepkaBHi ¢piHaHCOBI
rapaHTii MeJUYHOTr0 OOCJYrOBYBaHHSl HaceJeH-
Hs1» BUKOPHUCTOBYIOTb [TOHATTS «MeJAUYHEe 06Cy-
rOBYBaHHS» Ta «MeJWU4HI IOCAYTU». Y NyHKTI 4
4. 1 cT. 2 BKa3aHOTO 3aKOHY Nepe/6a4eHO0 BU3HA-
YeHHS MOHATTS «HaJ@aBadi MeJUUYHUX MOCTYT» —
1le 3aKJIaiu OXOPOHM 3/,0poB’st Bcix ¢opM Biac-
HocTi Ta ¢i3nyHi ocobu - mianpueMny, ki ojgep-
»Ka/Iy JIiLleH3iI0 Ha NPOBa/pKeHHH TOCIOAapChKOI
JIANIBHOCTI 3 MeJUYHOI NPAKTUKU Ta YKJIAJIU J0-
roBip npo MeAnYHe 00CAYrOBYBaHHS HaceJIeHHS 3
YnoBHOBaXkeHHMM OpraHom2. BogHovac 3MicCT Tep-
MiHIB «MeAUYHE OOCJAYrOBYBaHHSI» i «MeAHYHA
NoCJIyra» y [boMy 3aKOHi YKpaiHU He BUSHAY€EHO.

3rigHo 3 a63. 14 4. 1 cT. 3 OcHOB MejMYHE 00-
CJIyTOBYBaHHA — Lie JiAJIbHICTb 3aKJIaJiB OXOPOHHU
3J10pOB’s,, peabiniTaliiHUX 3ak/afiB, BiAAileHb,
niapo3ziniB Ta ¢pisuyHUX 0cib - nmignpueMiiB, ki
3apeECTpPOBaHi Ta OZepKa/iv BiANOBiAHY JIiLleH3i10
y BCTAaHOBJIEHOMY 3aKOHOM MOPSAKY, Y chepi oxo-
POHH 3JI0POB’s, 1110 He 060B’I3KOBO 0OMEKYEThCA
MeJIMYHOI0 JIONOMOror Ta/abo peabijiTaliiiHOO
JIOTIOMOro10, ajle Ge3nocepeHbO MOB’sI3aHa 3 iX

1 OCHOBM 3aKOHOJaBCTBa YKpaiHU PO 0XOpPO-
Hy 370poB’s : 3akoH Ykpainu Bijg 19.11.1992
Ne 2801-XII // B/l «3akoHozaBcTBO YkpaiHu» / BP
Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/2801-12 (mata 3BepHeHHs: 10.01.2024).

2 [Ipo pep>xaBHi piHaHCOBI rapaHTii MeJUIHOTO
006C/IyTOBYBaHHS HaceJIeHHS : 3aKOH YKpaiHH Bifg
19.10.2017 Ne 2168-VIII // B/l «3akoHOJaBCTBO
Ykpainu» / BP Ykpainu URL: https://zakon.rada.
gov.ua/laws/show/2168-19 (mata 3BepHEHHS:
10.01.2024).
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HasaHHAM3., TakMM 4YMHOM, OKpiM J[iarHOCTUKHU
Ta JiKyBaHHSl XBOPOO, 3aK/J1aZi OXOPOHHU 3[0-
pOB’sl 3[IHCHIOIOTh TAKOX iHIILY JIiKyBaJbHY Aisi-
JIBHICTD, IOB’S13aHy 3 MeAUYHOI0 JJ0MIOMOTOI0.

BapTo 3BepHyTU yBary Ha Te, L0 MOHATTH
MeJIMYHUX IOCJAYT BXXUBAETHCSA B 3aKOHOJABCTBI,
ajle He Ma€ HOPMaTHUBHOTO BU3HaYeHHs. Oco6u-
BOCTI HaJlaHHA [IJIATHUX MeJUYHUX NOCJIYT pery-
JIIIOThCS nocTaHoBow Kabinety MiHicTpiB Ykpai-
HU «[lpo 3aTBep/pKeHHs TIepesiKy IJIaATHUX
MOCJYT, SIKI HAZJAI0ThCA B JIep>KaBHUX | KOMyHaJIb-
HUX 3aKJIaZjaX 0XOPOHU 3/I0POB’sl Ta BUILUX MeJU4-
HUX HaBYaJIbHUX 3akJsajax» Bif 17 BepecHs
1996 poky*. Ajle BU3HAUEeHHs TepMiHa «MeJUYHa
nocayra» Led MiI3akOHHUW aKT He MICTUTh. 3a-
KOHHICTb HaJlaHHA IJIATHUX MeAWYHUX IOCIyT
nepeBipsaB KoHncrtutyniitnui Cyn Ykpainu Ta yx-
BaJIMB pillleHHs Y CIpaBi Mpo IJIATHI MeJWYHi 110-
cnyry Big 25 smucronaga 1998 pokys. Ilporte Bu-
3HAUeHHS TOHATTS «MeAWYHi TMOCAyrU» Iie
pimenHsi Koncrutyuiinoro Cy/ly TakoX He BCTa-
HOBJIIOE.

Mo:xHa 3po6UTH OCTaTOYHUM BUCHOBOK, 1110
MeJMyHa MpaKTHKa Nepejbadae [JiarHOCTHUKY,
JIiKyBaHHsI 3aXBOPIOBaHb JIIOAUHY, peabiiTaljio,
MeJIUYHY J0MOMOTY IiJi 4ac MoJIOTiB i BariTHOCTI,
a TAaKOX iHIIY JIIKYBaJIbHY JislJIbHICTb, OB’ sI3aHY
3 MeJJMYHOIO J0IIOMOTI0O10.

Buxoada4u 3 BUKJIAEHOrO, JileH3YBaHHIO IIi-
IJIATAa€ TOCIOAApPChbKa Ai/IBHICTE 3aK/IaJiB 0Xo-
POHM 3/10pOB’s], L0 MOJIAraE Y 34iHCHeHH] Meauy-
HOI MPaKTHKH, TOOTO JiarHOCTHUKHU M JIIKyBaHHS

3 OcHOBM 3aKOHO/JABCTBa YKpaiHU NP0 0XOpOo-
Hy 340pOoB’s 3akoH Ykpainu Big 19.11.1992
Ne 2801-XII // B/l «3akoHomaBcTBO YKpainu» / BP
Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/2801-12 (gata 3BepHeHHs: 10.01.2024).

* Tlpo 3aTBep/KeHHs1 NepesiKy IJIaTHUX TO-
CJIYT, KI HaAAITbCA B JepKaBHUX I KOMYHaJIbHUX
3aK/Ia/laXx OXOPOHM 3JI0pOB’Sl Ta BUILUX MeJUYHUX
HaBYa/JIbHUX 3aKjafax noctaHoBa KabiHeTy
MinicTpiB Ykpainu Big 17.09.1996 Ne 1138 // B/i
«3akoHoAaBcTBO YkpaiHu» / BP VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/1138-96-n
(naTa 3BepHeHHs: 10.01.2024).

5 Pimenns Konctutynifinoro Cyny YKpainu y
COpaBi 3a KOHCTUTYLMHUM NOJaHHAM 66 Hapoj-
HUX JenyTaTiB YKpaiHu mono BianosigHocTi KoH-
crutynii Ykpainu (koHcrutyuiriHocTi) [locTaHoBH
KabineTy MiHicTpiB Ykpainu «[Ipo 3aTBepKeHHs
nepesiKy IJIATHUX MOCJYT, IKI HaAAKTbCA B Jep-
’)KaBHUX 3aKJaZaX OXOPOHM 3J0pOB’S Ta BUIIUX
MeJUYHUX 3aKJaJlax OCBiTH» (cmpaBa Mpo MJaTHi
MeU4Hi nocayry) : Big 25.11.1998 Ne 15-pn/98 //
B/l «3akoHozaBcTBO YKpainu» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/v015p710-
98 (nata 3BepHenHs: 10.01.2024).
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XBOPOO JIFOJIUHH, A TAKOX iHIIUX BU/IB MeJUYHO-
ro o6cayroByBaHHs. A. [l. Bap3susiiosuy (2020, c. 7)
BU3HA4Ya€ MeJUYHY JIiLleH3il0 K J03BUIBHUHU J0-
KYMEHT, SIKUM HaJla€ NMpaBO Ha NPOBAJPKEHHS
MiATPUEMHULBKOI AiSIJIBHOCTI B rajy3i OXOpOHHU
3popoB’s. H. A. T'apacumuyk (2018, c. 20) Haro-
JIOUIYE, 1[0 CYy6'€KTaMU TOCNoAapChKoi AisyibHOC-
Ti 3 MeJJUYHOI MPAKTUKU MOXKYTb OYTH JIMIE Ti
3aKJIalu OXOPOHHU 3J0POB’s, SIKi OTpHUMa/H Bij-
MOBIiJHY JiiLleH3i0 Ta NPOBaJATb AiAJBLHICTL 3
JOTPUMaHHSM yCiX opraHisalilHUX, KaJ[pOBHX,
TEXHOJIOTIYHUX YMOB, 4YE€CHO BHUKOHYIOTb CBOI
060B’I3KH i HECYTb WPUJUYHY BiANOBiAANbHICTD
3a ix HeHa/IeXkHe BUKOHaHHs. B. I. Tepemenbkuii i
C. B. Kaum (2019, c. 48) HaroJionyoTh, 1110 Jile-
H3YBaHHA OCINOAAPChbKOI AiAJBHOCTI 3 MeAUYHOI
NPAaKTUKU HaJIeXKUThb A0 aAMiHICTpAaTUBHUX Bij-
HOCHH Y rajysi oXopoHu 3710poB’s. CripaBzi, A1
TOro, w06 po3MoYaTH JiKyBaJbHY HAisl/IbHICTH,
MeJWYHUHN 3aKJ1a/l TOBUHEH OTPUMATH Bi/OBiA-
Hy JileHsito. BogHo4yac pinieHHd npo BUAavy Ji-
1eHsii Moxke 6yTH NPUUHATO JIMIIE 3a YMOBHU
BiIMOBiZIHOCTI 3ak/1a/ly 0XopoHU 3/10poB’sa Jline-
H3ITHUM YMOBaM.

BpaxoByrouM 3aKOHOJAAaB4Yi BHU3HAYeHHA Ta
JAYMKHU HAyKOBIIiB, MOXHa BU3HAYUTH JIiLEH3Y-
BaHHA TOCHOJApPCbKOI MAii/IBHOCTI 3 MeAUYHOIL
NpPaKTUKHK SIK 3aci0 Jep)KaBHOTO peryJiloBaHHS
BiIMOBiZIHOCTI MeAUYHOrO O6GCAYrOByBaHHS Ta
MeJUYHOI JOMOMOTH BCTaHOBJieHUM JlilleH3ii-
HUM YMOBaM 3 METOI 3aXUCTY XUTTH i 340pOB’s
MaIi€eHTIB, 3a6e3neYyeHHs] HAJ[aHHS SIKiCHHUX Me-
JUYHUX MTOCJIYT.

[loBHOBaKeHHS1 OpraHiB BJaAy 1040 BUAaYi
JIilleH3iH y rasy3i 0XOpoHH 3/10pOB’sl BCTaHOBJIE-
Hi 3aKOHO/IAaBCTBOM YKpaiHu. 3rigHo 3 m. 15 Ile-
peJsiiky opraHiB JiilleH3yBaHH{, 3aTBepI KeHOro
BiZNOBiAHOIO MOCTaHOBOIO ypAAy, MiHicTepcTBo
OXOPOHU 370pOB’s Ykpainu (mani - MO3 Ykpai-
HH) YIIOBHOBA&XX€HO BUJABATH JilleHsii 414 npo-
Ba/P)KEHHS TOCHOJAPCHKOI AiI/IBHOCTI 3 MeIUYHOL
npaktukul. Bignosigno go mign. 10 m. 4 IoJso-
»KeHHs npo MiHicTepcTBO 0XOpOHU 3/10pOB’s YK-
paiHU caMe 1jeil opraH IeHTPa/JbHOI BUKOHABYO1
BJIaJY BUJAE€ JiLleH3il A/ 3ano4yaTKyBaHHA Me-
JAWYHOI NMPaKTUKH, a TaKOX 3[iMCHIOE KOHTPOJIb
3a JOTPUMAaHHSAM JileH3iHHUX BUMOTZ, [lj1s1 po3-

1 TIpo 3aTBep/pKeHHs INepesiKy OprasiB JiileH-
3yBaHHA Ta BHU3HAHHA TaKHMMHM, WO BTPATW/IM YUH-
HicTb, fiesikux octaHoB Kab6ineTy MiHicTpiB Ykpainu :
noctaHoBa Kab6inety MiHicTpiB VYkpaiHu Bij,
05.08.2015 Ne 609 // B/], «<3akoHOojaBCTBO YKpaiHu» /
BP VYkpainu. URL: https://zakon.rada.gov.ua/laws/
show/609-2015-n1 (gaTa 3BepHeHHs: 10.01.2024).

2Tlpo 3atBepmxeHHs1 [losoxkeHHs npo MiHic-
TEpCTBO OXOPOHHU 3/10pOB’sl YKpaiHW : MmocTaHOBa
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Iy LOKYMEHTIB, NIOJAHUX 3aKJaJaMH OXOpo-
HU 3710poB’s1 1o MO3 Ykpainu A/ jileH3yBaHHSA
rOCIOapChbKOl JiAJBHOCTI 3 MeJUYHOI NpaKTU-
KH, CTBOPIOEThHCA Crellia/ibHa JileH3iiHa KoMicig.
BkazaHuil fopafguuil opraH HajJla€ MPOMO3UILii
kepiBHULTBY MO3 VYKpaiHuM L0A0 NPUHHATTA
pillleHHs1 PO 3a/MILEHHS 3afBU 6e3 pOo3IJsAy,
BU/Ia4yy ab0 BiIMOBY y BU/aui JiilleH3il, nepeodo-
PMJIEHHS, aHyJII0BaHHS, 3yNUHEHHs abo BiHOB-
JieHHs JiineHsii3. OTxe, yHKUil BUAadi sineH3in
Ta KOHTPOJI 3a JAOTPUMAHHAM JilleH3iMHUX
YMOB TOCINOJAApPCbKOl [iIJIBHOCTI 3 MeAUYHOI
NPAKTUKH MOEJHAHI B 0CO6i 0JHOTO OpraHy BJja-
4 — MiHicTepcTBa 0XOpOHU 34,0pOB’st YKpaiHU.

[Tepesik opraHizamiiiHuX, KaJ[pOBUX i TEXHO-
JIOTIYHUX BUMOT JI0 3aKJIaJ[iB OXOPOHU 3/I0pOB’S,
skl 6akaloTb MPOBAaJUTH TOCNOJAPCHKY Aisl/ib-
HICTb 3 MeIMYHOI MPAKTUKH, 3aKkpinienuit y Jli-
nensiiHux ymoBax*. 0. 0. Tepsi (2016, c. 90)
CXBaJIbHO OL|iHIOE 3aTBEPJKEHHS BUMOI 0 Me-
AUYHOI MPaKTUKU MocTaHoBol Kabinety MiHic-
TpiB YKpainu, 60 B monepeaHi poKd BiAmoBimHi
BUMOT'M BCTaHOBJIIOBa/lNCA HakazoM MO3 Ykpai-
HU. [loroguMocs, Mo /11 YHUKHEHHS 3JI0BXH-
BaHb CJYKO0BUM CTaHOBHUILEM OakaHo, 1106 Jii-
LeH3iHI YMOBU 3aTBep/KyBaB He TOU caMUU
OopraH BJIaJi¥, SIKUH YINOBHOBAXKEHUH BU/IaBATU
JineHsil Ta KOHTPOJIIOBATH iX JJOTPUMaHHS.

Jns onepaHHSA JiileH3il 3ak/aj 0XOpOHU
3/10pOB’sl IOBUMHEH BiANOBiZaTH BCciM nepeabaye-
HUM 3aKOHOJIaBCTBOM BHMMOTraM Ha 4ac NOJAaHHA
JOKYMEHTIB /11 OTpUMaHHSA J03BIJIBHOTO LOKY-
MeHTa. 3aCHOBHHUKY 3aKJIaJly CIOYaTKy MOTPiOHO
BUKOHATH BCi OpraHisaliiliHi, TEXHOJIOTIYHI Ta Ka-
ZIpoBi BUMOrH, nepejoaydeHi JlineH3iHHUMU yMO-
BaMM, a BXe IOTIM MOJaBaTH [AOKYMEHTH [Jisd
oZiep>KaHHA JlileHsil. 3anoyaTKyBaHHA MeJUYHOI
NPaKTHUKH NMOTPebye 3HAUHUX I'POLIOBUX BUTPAT,
OCKIJIbKU CIIOYaTKy MOTPIOHO MPUAGATH HEOoOXiZHe
obJlalHaHHS, MOXJIMBO, NMPUUHATH Ha POGOTY

Kab6inety MinictpiB Ykpainu Big 25.03.2015
Ne 26 // B/l «3akoHOomaBCTBO YKpainu» / BP Ykpai-
Hu. URL: https://zakon.rada.gov.ua/laws/show/
267-2015-n (#ata 3BepHenHs: 10.01.2024).

3 Tlpo 3arBepmxeHHs [losoxeHHs npo Jlinen-
3iliHy KowMicito MiHicTepcTBa OXOpPOHM 370pOB’s
Ykpainu : Hakaz MO3 VYkpainu Big 25.07.2023
Ne 1352 // BJl «3akoHomaBcTBO YkpaiHu» / BP
Ykpainu. URL: https://zakon.rada.gov.ua/rada/
show/v1352282-23 (gaTa 3BepHeHHs: 10.01.2024).

4 Tlpo 3atrBepaxeHHs JlilleH3IMHUX YMOB Ipo-
Ba/KEHHs TrOCNOJapCbKol JifJIbHOCTI 3 MeJU4YHOI
NpPaKTUKU : nocTaHoBa KabineTy MiHicTpiB Ykpainu
Bix 02.03.2016 Ne 285 // B/l «3akoHOAABCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/285-2016-1 (mata 3BepHEHHS:
10.01.2024).
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MepCcoHaJsl /10 3aKJIaJly OXOPOHU 370pOB’sl, A BXKe
MOTIM TNOAABaTH JOKYMEHTHU [JJ1 OTPUMaHHA
Ji1eH3il.

AHasisylouu opraHisanuiliHi BUMOrd A0 3a-
KJIQJIiB OXOPOHU 3/0pPOB’sl, BApPTO HArOJIOCHTH,
1110 BOHU Nlepe16a4aroTh HassBHICTh HOPMaTHBHO-
MpPaBOBUX JIOKYMEHTIB, BiJloMocTel [iJisl malli€H-
TiB, 0COGJIMBOCTEN MPOBEJEHHA KJIHIYHUX aHa-
JIi3iB, XipypriyHux omneparii, HaJ[aHHs peabiiTa-
nikHoi gonomoru. A. /. Bap3unosuy (2020, c. 6)
HaroJIOLIy€E, IO OpraHisauiniHi BuMoru Jlines-
3iMHUX YMOB BHW3HAYalOTh BHUKJIIOUHY MOXKJIH-
BiCTb HalaHHA MeJIUYHUX MOC/YT, sIKi He 3a60po-
HeHi A/ 3actocyBaHHA MO3 Ykpainu. Y Mexax
IIUX BUMOI' BCTAHOBJIIOIOTbCS 30060B’sI3aHHS JIi-
I[eH3iaTa 1o/0 opraHisanii po60TH MeJUYHOrO0
3aKJaJly Ta HasgBHOCTI HEOOXiAHUX JJOKYMEHTIB.
BukoHaHHSA 3raZjlaHMx BUMOT € YMOBOIO JJIsI Op-
raHiszauii po60TH 3akJiafy 0XOPOHMU 3J0pOB’S Ta
peryJitoBaHHSA TPYZ0BOI AiJIBHOCTI TpaLiBHUKIB.

3rigHo 3 n. 9 JlineH3iHUX YMOB MeJIMYHa
MpaKTUKA MOXe MPOBAJUTUCA 32 MeJUYHUMU
CHeLia/JbHOCTSIMM, TNepesik fIKUX 3aTBEPAKEHO
MO3 VYkpaiHy, Ta BifnoBifHO [0 NMEeBHUX BUJIB
MeJIMYHOI JJOIOMOTH: eKCTPeHa, NepBUHHA, Clie-
IiaslisoBaHa, NajiiaTUBHA, MeJU4YHA peabisiTanis.
Mepy4yHa A0omoMora MoXe HaJaBaTHCS JIMIIE 3a
TI€E aZjpecoro, IKa 3a3HavyeHa B 3adBi PO OTpU-
MaHHS JineH3iil. 3a3HadyeHi BUMOru € IiJIKOM
0OI'pYHTOBaHHMH, a/I>Ke TIEBHUU Jiep>KaBHUN ab0
NpHUBATHUM 3aKJIaJi OXOPOHM 3/I0POB’S1 MOXKe Ha-
JaBaTU MeJU4YHY JONOMOrY Julle 3a KOHKpET-
HHMH MeJUYHUMU CIELiaJbHOCTSIMM BiZITIOBiTHO
J10 YKOMILJIEKTYBaHHSl IUTATy 3ak/aajy Heobxin-
HuMH ¢axiBusamu. I'. B. Myssap (2019, c. 68) 3Bep-
Ta€ yBary Ha Te, 1110 JlineH3iliHi yMOBHU Jj03BOJISI-
I0Th Ha/lJaBaTU NEPBUHHY MeJUYHY [0NOMOTY 3a
MiclleM NpOXKMBAHHSA MNalliEHTa, X04a MeAUYHUU
3aKJ1aJ, MOBUHEH MAaTH YiTKO BU3HA4YeHY B JIiLlEH-
3ii agpecy, 3a AKOI0 HaJAKTHCA MeJUYHI ITOCJIYTHU.
3a3HayeHa BUMOra € LIJIKOM 3pO3yMiJIOI0, OCKi-
JIbKU MeJJM4He o6JafHaHHS, HeobXigHe Jid Aia-
THOCTHKH abo JIiKyBaHHSI, MOXe pPO3TalloBYyBa-
TUCA JIMIIEe Y CHeliaJibHO 06JIafiHAaHOMY MicIi,
NPUAATHOMY JJI1 MeJWU4HOI AiAJIbHOCTI.

BignosigHo fo n. 12 JlineH3iiHUX yMOB 3a-
KJ1aJ, OXOPOHM 3/J0pPOB’sl MOBUHEH MaTH MEBHI
HOpPMAaTHUBHI JOKYMEHTH [Jif NIPOBAa/)KeHHS roc-
MOJIAapChKOI JiSIBHOCTI 3 MeAWYHOI MPaKTHUKHU.

1 JlineHsiiiHi yMOBHM HpPOBa/KEHHSI TOCIO-

JlapCbKOi AisIJIbHOCTI 3 MeJUYHOI MPAKTHUKH : 3aTB.
nocraHoBolo KaGiHety MiHnicTpiB YkpaiHu Bifg
02.03.2016 Ne 285 // B/l «3akoHOAaBCTBO YKpai-
Hu» / BP VYkpainu. URL: https://zakon.rada.
gov.ua/laws/show/285-2016-n (maTa 3BepHEHHS:
10.01.2024).
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WpeTbca mpo 3aTBep/pKeHHs CTAaTyTy 3aKJaafy,
LITaTHOTO pPO3NMUCY, NOJIOKEHHA IIpO0 OKpeMi
CTPYKTYpHi NiApo3Ainv 3akjaay, nocafoBi iH-
CTpYyKLil NpaniBHUKIB, NpaBuUJa BHYTPIIIHBOIO
TPYAOBOro po3nopsjaky2. HasgBHicTb 1jboro nme-
peJiiky JOKYMEHTIB € IiJIKOM OGI'pYHTOBaHOM,
TOMy L0 6yAb-iKa TroCnojlapcbka 4u TpyJoBa
JIAJIbHICTb NMOBUHHA MaTH HaJIeXXHY IPaBOBY
OCHOBY. 3a3HayeHi JIOKaJibHI MiJI3aKOHHI aKTH
pery/aroTb TPYAOBI BiJHOCUHU Yy raaysi 0Xopo-
HU 3JJ0pPOB’sl Ta NPaBOBUM CTAaTyC CaMOro 3akJja-
Jly OXOPOHHU 3/10pOB’sl.

A. B. CumoHsH (2012, c. 209) HaroJsiomye Ha
3abe3neyeHHi IKOCTI MeIUYHUX MOCJYT, sKi Ha-
JaI0ThCsl B 3aKJIaJlax OXOPOHHU 3/10pOB’s, OCKiJb-
KM HejbaJsle CTaBJIeHHS JiKapsl [0 CBOiX TPyZo-
BUX 000B’I3KIiB MO<€ HEraTUBHO NO3HAYUTUCH
Ha 310poB’i itoauHu. [lepeibayeHO KpUMiHa/IbHY
BiZIMOBIAA/IBHICTD [I/I1 MEAWYHHUX NpPaliBHUKIB 3a
HeHaJie’KHe BUKOHaHHS TpodeciiHUX 060B’3KiB,
0 3aBJaJsIo IKOAM 3JI0pPOB’t0 malieHTa. BapTo
3BEpPHYTHU yBary, ujo B nyHkTax 13 i 19 JlineHsin-
HHUX YMOB BCTAHOBJIEHO HU3KY 000B’sI3KiB 3aKJIaAy
OXOPOHU 370pOB’Sl 11040 3abe3reyeHHs SKiCHOI
MeJM4HOI I0NIOMOr'U. 30KpeMa, L0/10 36epexKeHHs
JIIKapChKOi TaeMHUI, 6e30M/JIaTHOCTI HeBifK/a-
JHOI MeJU4YHOI JOMOMOTH, 3/IiHCHEHHS BXiJJHOTO
KOHTPOJIIO SIKOCTi JIIKApCbKHUX 3ac00iB, 3abe3me-
YeHHsI KOHTPOJIIO SIKOCTi J1abopaTOPHUX BUMi-
proBaHb i oKkpeMux MeAuYHUX nocayr3. [lepei-
yeHi BUMOIM COpsIMOBaHi Ha 3abe3neyeHH:
AKOCTI MeAWYHHUX IOCAYT, AKi MOXe OTpUMaTH
NaLi€HT y KOXXHOMY 3aKJiaJli OXOPOHHU 3/10pOB’f],
SIKUI OTpHUMaB JiLeH3silo.

TakyvM 4YMHOM, opraHizalliiiHi BUMOTH /10 3a-
KJIQJliB OXOPOHU 3/0pPOB’Sl BCTAHOBJIIOIOTDH 3ara-
JIbHI 3acaZiid NpPaBOBOro CTAaTyCy LMX 3aKJaAiB,
nepeab6avyarTh YMOBU TPYA0BOI JisJIBHOCTI nep-
COHaJly, a TakoX 3abesneuyyloTb iHPOpMyBaHHSA
HaceJIeHHA IIPO MeJH4YHI NOCAyrH, fAKi MOXXHa
OTpUMaTH B IIbOMY 3akjaafi. BaxxiuBow 4actu-
HOIO OoprasizaliiHUX BUMOT € YMOBHU 3abe3Ie-
YeHHSI SIKOCTI JIIKApCbKUX 3ac00iB Ta MeJUYHUX
MOCJIYT, AKI HalalThCA MalliEHTaM.

KazgpoBi BuUMOrM [0 MepcoHaly 3akJaliB
OXOpOHM 3/10pOB’sl € BaroMoo yactuHomwo JlileH-
3iliHKUX YMOB. BignosigHo o cT. 74 OcHOB NpoBa-
OWUTH MeJU4YHY [islIbHICTb MOXYTb 0CO0H, siKi
MalTb BiJNOBiHY cHeLia/JbHy OCBITy Ta BiAIO-
Bi/JalOTh €IWHUM KBaJidiKal[iiHUM BUMoOram,
BcTaHoBJIeHUM MO3 Ykpainu4. 3rigHo 3 nyHKTaMu

2 TaM camo.

3 Tam camo.

4 OCHOBHM 3aKOHOJABCTBa YKpaiHU MPO 0XOpPO-
Hy 340pOoB’s 3akoH Ykpainu Big 19.11.1992
Ne 2801-XII // B/l «3akoHozmaBcTBO YKpaiHu» / BP
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25 i 26 JlineH3iiiHUX YMOB BiANOBiIHICTh MeAUY-
HUX MNpaLiBHUKIB ClleljjaJiIbHUM OCBITHIM i Kagpo-
BUM BUMOTraM 3aCBiI4y€TbCA JUIJIOMOM IIPO BU-
1y ocBiTy, cepTudikaToM Jikaps-cnenjasicra,
MOCBiYEHHAM PO NPUCBOEHHSA BiJNOBIJHOI KBa-
JidikaniiHoi KaTeropii 3 JiKapchbKHUX CreliaabHO-
CTel, CBi/IOLITBOM PO MPOXO/KEHHS Crelliatizartii
a6o mpo migBulleHHs KBasiidikariiil. [epesiyeni
JOKYMEHTH IIOBMHHI MiATBepKyBaTH Ha/IeXKHUN
daxoBuil piBeHb MeAUYHOTO MNpalliBHUKA, SIKOI'O
NPUKHSAIM Ha pobOTY [0 3aK/aZly OXOpPOHU 370-
pos’s. 0. B. Pynenko (2019, c. 147) BBaxae, 10
BUMOT'H PO HAbip ImepcoHasty A0 3aKIaJy 0XOpo-
HU 3/I0pOB’d 11ie JI0 OTPUMAaHHs JineHsii € abcyp-
HUMU. A/Ke TpamIIeETbCA CUTYyalif, KOJH Mepco-
Ha/l BXe Ha po60Ty NpUMHAMYM, cheljanicTaM
Heo6XiZJHO BUILJIAa4yBaTH 3apobiTHy mJaty, a 3a-
KJIaJ, HE MOXKe PO3MO0YaTH Ai/IbHICTh BHACIIOK
BiZicyTHOCTI Jiitensii. [loroguMocs, 10 nMoAi6HUMI
NOPAJOK JilleH3yBaHHA NPU3BOAUTHL [0 A0AaT-
KOBUX BUTPAT Yy HiANPUEMIS, IKUW Ma€e HaMip
3aiiMaTuCa MeJU4YHOIO PAaKTUKOIO. AJle X CIeLi-
anictu MO3 Ykpainu nepen Bupavew JjineHsii
MIOBYHHI IlepeBipyUTH BiAIIOBIAHICTb 3aKJaZy 0XO-
POHM 3/10pOB’sl KaZAPOBUM BUMOTaM.

JlineHsi¥iHi yMOBU BCTAaHOBJIIOIOTH OCOOGJIMBI
BUMMOTHY [I0 KepiBHUX MpaljiBHUKIB 3aKJaAy OXO-
pOHU 3/10pOoB’s1, daxiBLiB 3 peabiniTarii Ta Megu-
KiB, fKi 6y1yTh HAaJJaBATH MICUXOJIOTIYHY JOTOMO-
ry. . B. Mysisap (2019, c. 68) 3BepTae yBary Ha Te,
mo ¢isnyHa ocoba - miANpUEMeElb, KA He MaE
BiZINIOBIIHOI MeJUYHOI OCBITHM Ta He BiAIOBigae
kBaJipikalilHUM BHUMOraM, He MO)Xe OCOBHUCTO
HajlaBaTy MeJU4HYy fonomory. Taka ocoba Moxe
OyTH JiMIlle pOOOTOAABLEM VIS CleliasicTiB, aKi
MalTb INOTPiIOHY MeAW4yHy KBasidikariro. lle
CIyLIHe 3ayBayKeHHd /Il XapaKTepUCTHUKU Iepe-
JIiKy Ccy0’€KTiB, fIKi MOXyTb NpeTeHJyBaTH Ha
OTpPUMaHHA JiLeH3il AJd NpoBaJpKeHHA TOCIo-
JApCbKOI AiJIBHOCTI 3 MEIUYHOI IPAKTHUKH.

3ayBaxkuMo, 110 B M. 36 JlineH3iHHUX YMOB
BCTAHOBJIEHI TEXHOJIOTIYHI BUMOTH [0 MpETeH-
JEeHTIB Ha OTpUMaHH4 JiilleH3il /i IPOBaKeH-
HA TOCIOLAPCHKOI AiA/IbHOCTI 3 MeJAUYHOI NpakK-
TUKU. BoHM mosiAraloTe y TOMy, L0 MeAUYHI
BUPOOU TIOBHHHI 3aCTOCOBYBATHCA JiilleH3iaToOM
JIYIlIe y IPUCTOCOBAHUX NpPUMIllleHHAX, BUMOI'H

Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/2801-12 (nata 3BepHenHs: 10.01.2024).

1JlineHsiiiHi yMOBM TPOBA/PKEHHS TOCIO-
JlapCbKOi AisIJIbHOCTI 3 MeJUYHOI MPAKTUKH : 3aTB.
nocraHoBolo KaGiHery MiHnicTpiB YkpaiHu Bifg
02.03.2016 Ne285 // B/l «3akoHOJAaBCTBO YKpai-
Hu» / BP VYkpainu. URL: https://zakon.rada.
gov.ua/laws/show/285-2016-n (maTa 3BepHEHHS:
10.01.2024).

37

[0 IKMX BU3HAa4eHi B IHCTPYKLifAX i3 3aCTOCYBaH-
Ha (macmopti) M TexHiYHIA AokymeHTauii. Ta-
KO BUPOOM MeJUYHOIO NpHU3HAYEHHS NMOBUHHI
3aCTOCOBYBaTHCA 3a (QYHKLIOHaJIbHUM NpPU3Ha-
YeHHsSM Ta BiAINOBiZIHO 0 BHUMOT, BU3HAYeHUX
BUPOGHUKOM B iHCTPYKIIil i3 3acTocyBaHHs (mac-
nopTi) abo TexHiYyHiN JoKyMeHTaliiz. BapTo 3Be-
PHYTU yBary Ha Te, 10 BKa3aHi HOpMU MaroTb
BIICHJIOYHHUH XapaKTep, OCKIJIbKM IOCUJIAIThCA
Ha IHCTPYKLii i3 3aCTOCOBYBaHHA IIEBHOIO0 MeJU-
yHoro o6JiafgHaHHs. Ciaig 3ayBaxkuTy, 1o B Jline-
H3IMHUX yMOBaxX NPOBa/KEHHs TOCIOJApPChKOI
IisIIbHOCTI 3 BUPOOHUIITBA JIIKAPCbKUX 3aCO06iB,
ONTOBOI Ta PO3Jpi6HOI TOPTiBJI JiKapChKUMMU
3aco6aMy, IMIOPTY JIiKapCbKUX 3acobiB (Kpim
aKTUBHHUX $apMaleBTUYHUX iHTPeAi€EHTIB) YiTKO
BU3HA4YaIOTbCA BUMOIM [0 IVIOLLi allTeKH, anTey-
HOI'O CKJajy, NPUMIllleHHA TOPriBeJIbHOrO 3ajy
anTeKy, iHuX npuMinieHs. [lepenbadeni BuMoru
0 CIOpYyJH, B fKid MOXYTb pO3TallOBYBaTHUCH
anTeKy, HadgBHOCTI [JOKYMEHTIB, fKi migTBep-
JDKYIOTb NPaBO BJIACHOCTI abo MpaBO KOPUCTY-
BaHHS 3aCHOBHMKA Ha Ile MpHUMileHHs3. Bigno-
BilHI BUMOT'U [0 OKpeMUX IpUMilleHb JiiKapHi
a60 noJiK/IiHIKH, OKpeMUX KabiHeTiB, IpUMillleHb
AJI1 TIpOBEJleHHA OllepaTUBHUX BTpPYyYaHb, AJIs
3a6opy aHasisiB BapTo Nepenb6auutu B JlineH-
3illHUX yMOBax.

JoTpumaHHs 3a3HauYeHuX JlilleH3iMHUX YMOB
€ MifCcTaBoo A/ BUAYi JileH3il Ha npoBajXKeH-
HA TOCNOZAPCHKOI AiAJIbHOCTI 3 MeJAUYHOI NIpak-
TUKU 3aKJaJly OXOPOHU 3J0pOB’A. 3rifjHO 3 M. 6
JlineHsiiHUX yMOB JineHsiaT nogae Ao MO3 Yk-
paiHu 3aABy PO BUAAYY JIiLleH3ii BCTAaHOBJIEHOr 0
3pa3Ka, BIiIOMOCTi NpO CTaH MaTepiaJbHO-TeX-
HiYHOI 623U 3aKJIaJly OXOPOHHU 3/I0POB’sl TA HasIB-
HICThb BiJIOBiJHOTO MepcoHany. 3pa3Ku BKasa-
HUX [JIOKYMEHTIB JoJaiTbcd A0 JlineH3iMHUX
yMoB%. Bumoru [0 AOKyMeHTIB, sIKi JOAQIOThCS

2 TaM camo.

3 JlineH3iliHi yYMOBU MpPOBa/KEHHS TOCIO-
JapCcbKoi AiIbHOCTI 3 BUPOOHUIITBA JIiKAPChbKUX
3aco06iB, oMTOBOI Ta PO3APi6GHOI TOPTIBJi JIKApCh-
KHUMU 3ac06aMuy, iMITOPTY JliKapChbKUX 3ac06iB (KpiM
AKTUBHHUX (apMalleBTUYHUX iHTPEJi€HTIB) : 3aTB.
nocraHoBolo Kab6iHety MinicTpiB YkpaiHu Big
30.11.2016 Ne929 // B/l «3akoHOJaBCTBO YKpai-
Hu» [/ BP VYkpainu. URL: https://zakon.rada.
gov.ua/laws/show/929-2016-n (mata 3BepHEHHS:
10.01.2024).

4 JlineHsiiiHi yMOBU NpPOBa/KEHHS TOCIOAAPCh-
KOl JiJIBHOCTI 3 MeJJMYHOI MPaKTHUKHU : 3aTB. IOCTa-
HoBolo Kab6iHety MiHicTpiB Ykpainu Big 02.03.2016
Ne 285 // B/l «3akoHozaBcTBO YkpaiHu» / BP
Ykpainn. URL: https://zakon.rada.gov.ua/laws/
show/285-2016-n (zata 3BepHeHHs: 10.01.2024).
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J0 3adBU IPO OTpUMaHHA JilleH3il, nopAanok Iix
po3raaay, nificTaByu AJid BiAMOBU y BUAAdi Jiile-
H3il nepegbayeHi y crartax 11-13 3akoHy mpo
JliLleH3yBaHHS. 30KpeMa, Nepe6a4yeHo, 1110 CTPOK
po3ryfany AOKYMEHTIB [ BUAAYi JiLeH3il He
NOBUHEH mnepeBullyBaTd 10 po6oyux JAHIB, a
CTpOK Aii sineH3ii € Heo6MexxeHUM 1. 3ayBaXKUMO,
110 He iCHY€ »KOJHUX BiAMIHHOCTEHN y MaKeTi Jo-
KYMEHTIB, 4Ki NOJarTbCAd [Jid JileH3yBaHHA
Jlep>KaBHOr'0, KOMYHa/JIbHOTO ab0 MpPUBATHOTO
3aKJ1aJly OXOPOHHU 3/]0pOB’sl.

HayxkoB1i BrcyBaloTh pi3Hi npono3ulii moxo
B/IOCKOHAJIEHHS IPaBOBOT0 PeryJIl0BaHHA JlilleH-
3yBaHHS TOCIOAAPCHKOIL JiJIBHOCTI 3 MeAUYHOI
npaktuku. Hanpuknan, C. B. Bacuiaber (2018,
C. 33) NpPONOHYE CKOPOTUTHU KiJBKICTb JOKYMEH-
TiB, AKi JOAAIOTbCA O 3afBU NP0 OTPUMAaHHA
JIileH3sii, 3anpoBaiUTH TPEHIHTHU AJ1d JiilleH3iaTiB
cneniasicramu MO3 YkpaiHu 1010 3aIOBHEHHA
NOTPiOHUX MOKYMEHTIB. BBaxkaemo, 1mo mporo-
3ULid 1040 TPEHIHTIB JJs NpeACTaBHUKIB Me-
JUYHUX 3aK/ajiB /I 3allOBHEHHS JJOKYMEHTIB,
NOTPiOHUX JIJIsT OTPUMAaHHS JIileH3ii, € KOPUCHOI
Y aKTyaJIbHOIO.

XapakTepu3ylo4d KaJlpOBUM IepCOHaN Me-
AUYHUX 3akaazis, JI. P. Kpunuuko (2020, c. 116)
NPOINOHY€E 3alpOBaJUTU CTBOPEHHA KaJpOBOro
pe3epBy MeJUYHUX NPaLiBHUKIB [J15 JepKaBHUX |
KOMYHaJIbHUX 3aK/1a/liB OXOPOHU 3/10pPOB’sl B KOX-
HOMY perioHi, pe3epB MeUYHUX NPALiBHUKIB AJ14
BUCYBaHHS Ha yNPaBJIHCBKI N10CaAu. 3allponoHO-
BaHi 3aX0/i¥ NOKJIMKaHi BAOCKOHIUTH KaJ[pOBUU
MOTEeHI[iaJ 3aKJ/Ia/liB OXOPOHU 3/J0POB 1.

H. O. Bactwok Ta O. B. Xygowmunna (2016, c. 69)
MOCUJIAIOTBCA Ha MIXKHAPOJHY MPAKTUKY i MPOIO-
HYIOTb 3allpOBaJUTH JIiLleH3YBaHHA JIiKapiB, a He
3aKJajJliB 0XOPOHU 3/10poB’si. HOBOBBeJieHHs IO-
BUHHO MiJBUIIUTH NpodeciiHUM piBeHb Ta 0co-
OGUCTY BiANOBiAA/bHICTD MeJUYHUX MPAliBHUKIB.
Kpim Toro, O. B. Xynomuna (2017, c. 105) nigTpu-
My€ BHCJIOBJIEHY BULIE i/lel0 Ta NPONOHYE PO3PO-
6uTH MeIUYHUN KoJeKC YKpaiHH SIK KOMILJIEKC-
HUM 3aKOHOJIJaBUMM aKT, SIKUM OW peryJiroBaB
NPaBOBiIHOCHHU B Trajy3i 0XopoHH 310poB’s. Ilo-
JO TMpoIo3ulii mpo JiilleH3yBaHHA He 3aKJIaJiB
OXOPOHH 3/I0pOB’Sl, 3 OKPEMHUX JliKapiB BapTO BU-
CJI0BUTH TakKy AyMKy. OgHuMm i3 po3giniB JlineH-
3iHUX YMOB € TEXHOJIOTi4Hi BUMOrH, SIKi BUCYyBa-
I0TbCA 10 MeAWYHOrO0 OOJIaJIHAHHA 3aKJIagy
oxopoHH 370poB’st. Crenjanricty MO3 Ykpainu mo-
BUHHI NepeBipsATH He Jjuile nTpodeciiHUN piBeHb

1 Tlpo xsineH3yBaHHSI BUAIB TOCNOAAPCHKOI

JistibHOCTI : 3akoH Ykpainu Big 02.03.2015 Ne 222-
VIII // B} «3akoHoaBcTBO YKpainu» / BP Ykpainu.
URL: https://zakon.rada.gov.ua/laws/show/222-19
(maTa 3BepHeHHs: 10.01.2024).
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MeJJMYHOIO TepCoHaly, a U OCHallleHHS €aMoro
3aK/ajly, HasfBHICTb NPHUCTOCOBAaHUX IPUMIILlEeHb
JJI MeJUYHUX ollepalii. CaMe TOMy JliLleH3yBaHHA
3aKJIa/IiB OXOPOHU 3/I0POB’s HEOOXiAHO 3AiMCHIO-
BaTH i He BapTO CKAacoByBaTU. BogHo4ac 3aKOHO-
JaBCTBO BCTAaHOBJIIOE BUMOTH L10/I0 NePioAUYHOTr0
niziBuIeHHs KBastidikaril JikapiB, 110 /J03BOJISIE
3a6e3ne4YuTH SKICHUH piBeHb MeJM4YHOI JI0TIOMO-
ru 6e3 JiiljeH3yBaHHS KOHKPETHUX JliKapiB.

BUCHOBKHM. JlineH3yBaHHA MeJUYHOI MTPaK-
THUKHU € 3aC0O0M Jiep>KaBHOT'O pPeryJiroBaHHS BiJl-
NOBIJHOCTI MeAUYHOTO 06CJyrOoBYBaHHS Ta Me-
JUYHOI JOMOMOTH BCTaHOBJIeHUM JlilleH3iHHUM
YMOBaM 3 METOI0 3aXUCTY XUTTS W 3l0pOB’s ma-
LIiEHTIB, 3a6e3Me4YeHHs HaJJaHHA AKiCHUX MeJIuy-
HUx nocayr. Crenrdika NpaBoBOro peryJiloBaHHSA
JiLleH3yBaHHA TOCIOAAPChKOI JifJIbBHOCTI 3 Me-
JWYHOI MPAKTUKHU MOJIATAE B TAKOMY:

1) niuen3syBaHHs 3fikcHioe MO3 Ykpaiuny,
CTBOPIOEThCS CleljiajibHa JiilleH3iliHa KoMicis,
dKa po3rJsALa€ NoJaHi JJOKYMeHTU W BUCIOBJIIOE
CBOI peKOMeHallil 1[010 MOXJIMBUX pillleHb;

2) JlineHsiiiHi yMOBU BCTAHOBJIIOIOTH 0COOJIH-
Bl KaJpOBi, TEXHOJIOTiIYHI, OpraHisaniiiHi BUMOTH,
SIKI 3aCHOBHUKH 3aKJ/aJiB OXOPOHM 3JI0pOB’sl MO-
BUHHI BHKOHAaTH 11e [0 NoJadi JOKYMEHTIB JJis
OTpPUMaHHS JIiL|eH3Ii;

3) HaABHUH OCOOJIMBUH MAKET JIOKYMEHTIB,
AKWUU JOJAETBCA [0 3aBU IIPO OTPHUMaHHA JliLe-
H3il Ta Mepeabayae xapaKTePUCTHUKY MaTepiasib-
HO-TeXHi4YHOI 6a3u ¥ KaZpoBOro NnepcoHaly 3a-
KJIa/ly OXOPOHHU 3/J0pOB’s;

4) nineH3yBaHHIO MiJIsArae AifjIbHiCTb BCbOTO
3aKJ1a/ly OXOPOHHU 3/I0POB’s], a HE OKPEMHUX JIIKAPIiB;

5) »KoZHUX BHMOT 0 OpraHizaliiHo-npaBo-
BOi ¢opMM Ta GOPMH BJIACHOCTI 3aKJIa/iB 0XOPO-
HU 3/J0pOB’sl 3aKOHO/JaBCTBOM He BCTAaHOBJIEHO.

J1a BJOCKOHa/JIeHHA IPaBOBOrO peryJo-
BaHHA JIiLleH3YBaHHA TOCIOAAPCHKOI AiA/JBHOCTI
3 MeIMYHOI NPAKTUKH NPONOHYEMO:

1) pa3oM i3 BUBHaUYEHHSAMHU NOHATTAMHU «Me-
JWYHA MPAKTHKa», «MeJJUYHe 06CIyroByBaHHSI»
Ta «MeJU4YHa JO0TOMOra» 3aKpiNUTH TMOHATTS
«MeJU4YHI MOCAYTU» SIK OKpPeMHUH, KOHKpPeTHUU
BU/J, JIIKyBaJIbHOI NpoueAypH, AiarHOCTUKHU IeB-
HOI XBOpOOH, 03[0pOBJIEHHSl, KOCMETHUYHOI J0-
IIOMOTH, 03[J0POBYOIr'0 MACAXy, IJIATHOTO OTJIAAY;

2) BcraHoBUTH B JlileH3iMHMX yMOBax Gi/bIl
JeTaJIbHi TeXHOJIOTIYHI BUMOTH [0 IIOIL OKpe-
MHUX NpUMilleHb 3aKJaJly OXOPOHHU 3J0pOB’S Ta
MeJUYHOro 006J1aiHaHHS, HeoOXigHOro /1A JiKy-
BaHHA IEBHUX 3aXBOPIOBaHb;

3) mo 3asBU Npo OTPUMaHHA JileHsii mo-
BUHHI [j0/jlaBaTUCA KOIIil JJOKYMEHTIB, AKi migTBe-
PZKYIOTb IIPaBO BJIACHOCTI ab60 MpaBO KOPUCTY-
BaHHS 3aCHOBHHMKA Ha Ti NMPUMILIEHHS, B SKUX
Oy/le pO3TalIOBAHO 3aKJIaJl OXOPOHH 3/I0POB’S;
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4) HOpMaTHBHO 3aKpiMUTH 06OB’S3KOBICTHb
NPOXO/PKeHHs1 MeJUYHMMU NpaliBHUKaMU Tpe-
HiHriB Ta/a6o oHJ/alH-KypciB mij erigoro MO3
YKpaiHM 3 MeTOl0 ONaHyBaHHsA HeoOXiJHUMU
3HAHHSMU 3 NPOLEAYpP JilleH3yBaHHS, a TaKOX
ony0JIiKyBaTU TNOPAJHUKUA ILOAO 3allOBHEHHS
JIOKYMEHTIB, HEOOXiAHUX A/11 opopMIIEeHH Jlille-
H3il Ha MeJUYHY [IPAKTHUKY;

5) po3po6UTH NPOEKT MeJUUHOTO KOAEKCY
YKpaiHHU SIK KOMIIJIEKCHOTO 3aKOHO/aBYOro aKTa,
SIKUA 6 BperyJiloBaB MPaBOBiJHOCKHU B rajysi
OXOPOHHU 3JJ0POB’Sl.

Hamr oco6ucTuii BHECOK y BUPpillleHHS TPo-
6/1IeM MNpPaBOBOTO peEryJlOBaHHS JiilleH3yBaHHS
rOCIOAapChbKOI AiAJIbHOCTI 3 MeAUYHOI IIPAaKTUKHU
MoJIsAiTa€ B PO3poOI[i pekoMeHJallil 100 BHe-
CeHHs 3MiH y 3aKOHOJAaBYi Ta MiZjI3aKOHHI aKTH,
AKI peryJloTh JilleH3yBaHHA LbOTO0 BUAY TOC-
Mo/laplOBaHHS.

[lepcnekTHUBY MOJAa/NbIIMX HAYKOBUX JAO0CIHi-
JKEHb MOXYTb CTOCYBaTHUCH BJOCKOHaJIEHHS
MpaBOBOTO PEryJOBaHHSA MOPSJAKY OTPUMaHHA
JineHsil i NpoBaKeHHS TOCMOAapChbKOl Aifi-
JIBHOCTI 3 MEIUYHOI PAKTHUKHU.
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ADMINISTRATIVE AND LEGAL REGULATION OF LICENSING FOR MEDICAL
PRACTICE

The article is devoted to the peculiarities of legal regulation of licensing for medical practice.
The provisions of laws and regulations governing the procedure for obtaining a licence to prac-
tice medicine are studied. The scientific works of scholars in the fields of law, medicine, and
public administration who have studied legal relations in the field of healthcare and licensing
are studied. Recommendations for amending the legislation are formulated.

The author proposes a definition of licensing for medical practice as a means of state regulation
of medical care and medical assistance compliance with the established licensing conditions
with a view to protecting the life and health of patients and ensuring the provision of quality
medical services.

The article establishes that there are certain peculiarities of licensing for medical practice in
comparison with other types of economic activity. A specially created licensing commission of
the Ministry of Health of Ukraine reviews documents for obtaining a licence. The licensing reg-
ulations set out specific personnel, technological and organisational requirements that the
founders of healthcare facilities must meet before submitting documents for a licence. A special
package of documents is prepared to be attached to the licence application and provides for the
description of the material and technical base and personnel of the healthcare facility.
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The activities of the entire healthcare facility, rather than individual healthcare professionals,
are subject to licensing.

A number of proposals for amendments to the legislation are proposed, namely: 1) to consoli-
date the concept of medical service as a separate, specific type of medical procedure, diagnosis
of a particular disease, rehabilitation, cosmetic care, health massage, paid examination; 2) to
define in the licensing conditions more detailed technological requirements for the area of cer-
tain premises of a healthcare facility and medical equipment necessary for the treatment of
certain diseases; 3) the author supports the position that it is expedient to develop and adopt
the Medical Code of Ukraine as a comprehensive legislative act which would regulate legal rela-
tions in the field of healthcare.

Key words: medical practice, licensing, legal regulation, licensing conditions, healthcare, medical
activity.
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ITPOBJIEMATHUKA 3/10BA KUBAHHA ITPABOM I1PX 3BEPHEHHI
A0 EBPOIIEUCBKOIO CyAy 3 IPAB JIOAUHHU

Y cTaTTi aKLleHTOBaHO yBary Ha Till 06CTaBYHI, 1110 3/I0BXXKMBaHHS IPaBOM BUCTYIIAE He JIMIIe
Hara/JibHOI0 Npo6JiIeMOI0 Cy4acHOI IOPUANYHOI HAayKY, a i € ofHi€0 3 HANOI/NbII CKIaJHUX Ta
BaK/IMBUX JJ1A BUpilleHHs. Lle ABUIlle HaOyBa€ arpeCUBHOTO Ta IJ106aJbHOT0 XapaKTepy, He-
raTUBHO BIJIMBAKO4M Ha MPOLECH AeMOKpaTHU3alil i KoHcostiganii fepxaBHoCTi. [lomupeHicTb
BUIIQ/IKIB 3JI0BXKMBAaHHA IPaBOM MOXe raJibMyBaTH PO3BUTOK CYCHiNIbCTBA, MOPYIIYIOYHX 3/10-
6yTi HOpMH ¥ LiHHOCTi. Ba>KJIMBO pO3yMiTH, 1110 JOCATHEHHS CTabi/IbHOCTI B CYCIIJIBHUX Bif-
HOCHHAaX Ta iX MoJaJbLINI pO3BUTOK HEMOXJIUBI 6€3 ypaxyBaHHs crieliu}iky 1[boro npaBoBo-
ro ¢peHoMeHa. 3JIOBXKMBAHHS NPaBOM He JIMIIEe MOPYLIyeE OCHOBHI NMPUHLIMIM IpaBa, a U
CTBOPIOE CyTTEBY 3arpo3y [Ji PO3BUTKY PaBOBOI Jilep>kaBu Ta BU3HAYeHHA il MalbyTHbOTO
Kypcy.

BcTaHOBJ/IEHO 0COGIMBOCTI BUKOPUCTAHHS TEPMiHA «3JIOBXKUBAHHS» B MXKHApOAHOMY IpaBi.
3ayBaxkeHo, 1[0 EBpONENChbKUN Cy/1 3 IpaB JIIOAUHU 3BaXKA€ Ha Te, 1[0 Lie NOHATTS CJif, po3y-
MiTH B Horo 3BM4aiiHOMy 3HaueHHi, a caMe sik $akT peasisalil npaBa cy6’eKTOM IpaBa 1o3a
Horo npusHavYeHHSM y CIOCi6, 110 3aB/Jja€ UIKOU B pelAullialbHU crioci6. BusHayeHo mif-
XO0JU [0 PO3YMiHHS 3JI0BXKMBaHHSA NPaBOM, SIKi 3aCTOCOBY€E EBpONENCbKUN Cy/| 3 TpaB JIIOJH-
HU y CBOi# pOGOTi.

3a3HaveHo, 1110 M0JI0KEHHS, IKi BU3HAYal0Th OCHOBU 3aNobiraHHs 3JI0B)XMBAaHHS IPaBOM Ha
MibKHapoAHOoMYy (Haazep:kaBHOMY) piBHi, KpiM KoHBeHIii npo 3aXyCT npaB JIIOJUHH i OCHOBO-
MIOJIOKHUX CBO6OJI, TAKOX MICTAThCSA B MiXXKHapoZHOMY HaKTi Npo rpoMaAsiHChKI 1 mosiThyHi
npaBa, AMepUKaHCbKIN KOHBeHLII Ipo npasa JIIOAWHU Ta XapTil 0OCHOBHUX NpaB EBpoIeNCh-
koro Corosy.

PosriisiHyTO HU3KY pillleHb EBPONENCHKOTO Cy/ly 3 IpaB JIIOJAWHY, B AKUX TPaI/IAIMCA BUNAJ-
KM 3JIOBXXKMBaHHA NPaBOM. Bu3HaueHO poJib Jiep:KaBy y CIIpaBax, Jie 3yCTPi4aeThbCs 3JI0BXKU-
BaHHA NpaBoM. HaBeZileHO OCHOBHI 03HaKW, IPUTaMaHHI 3JI0B)KMBaHHIO NpaBoM. [Ipuzineno
yBary ToMmy, 110 KpiM MO3UTHBHUX CKJIAJJOBUX 3aM06iraHHIO 3/I0BXKMBAaHHS MPaBOM, Lisl Aisl/Ib-
HiCTb Mac 1ije ¥ HeraTUBHi HaCJIiJKU.

HaroJionieHo Ha BaXJIMBOCTi 3amo6iraHHs 3JIOBXXUBAHHIO NMPAaBOM 3a YMOBU 0GOB’SI3KOBOI0O
JIOTPMMaHHAM NPUHILMIIB CIpaBe//IMBOCTI, IPO30POCTi Ta BpaxyBaHHA iHAUBIAyaIbHUX [TpaB
i cBo6o/ cy6’eKTiB. 3abe3neyeHHs 6alaHCy MiXK 3aXMCTOM MPaB i 3an06iraHHsAM IXHbOMY 3J10-
BXKUBAHHIO € BXUIMBUM 3aBJaHHAM s eQeKTUBHOI po60oTH EBponelcbKoro cyAy 3 mnpas
JIIOIUHU.

Kawwuosi caoea: npasa awduHu, Esponelicbkull cyd 3 npae J00UHU, 3/1084CUBAHHS NPABOM,
npasa, c6o600u, deMoOKpamuyHe Cycniibcmao, 0eprcasa, 00 MeHCeHHs.

Ozsn5008a cmamms

BCTYII. 3710BxUBaHHSI NpaBOM He JIMILEe BU- Ha MPOLECH JeMOKpaTh3alii Ta KOHCOJiAawil
CTyNlA€ HaraJibHOK MPO6JIEMOI0 CydaCHOi opu-  AepkaBHocTi. [lomupeHicTh BUNAAKIB 3JI0BXKU-
JUYHOI HayKH, a i € OZIHi€I0 3 HANOGIIBII CKJIAHUX  BaHHS MPaBOM MOXe raJibMyBaTH PO3BUTOK CycC-
Ta BaXX/JIMBUX /151 BUpileHHs. lle siBullle HAOyBa€  MiJIbCTBA, MOPYIIYIOYH 3406y Ti HOPMHU i I[IHHOCTI.
IJ106a/IbHOT0 XapaKTepy, HeraTUBHO BILIMBAlOYM  BakyiMBO po3yMiTH, 1110 AOCATHEHHS CTabiIbHOCTI
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B CYCNiJIbHUX BiJHOCHHAX Ta iX MoJAaJbIIMNA pO3-
BUTOK HeMOMUIMBI 6e3 ypaxyBaHHsS crnenudiku
1IbOr0 NpaBoBoro ¢peHoMeHa. 3JI0BKUBAaHHSA Npa-
BOM He JIMIIE NMOPYIIYyE OCHOBHI MPUHLUIMK Npa-
Ba, @ 1 CTBOPIOE CYTTEBY 3arpo3y AJis PO3BUTKY
npaBoBoOi JepxkaBu. OfHaK, 3BaXalo4yy Ha pO3BU-
TOK MDXHApOJHUX BIiITHOCHH y Cy4aCHOMY CBITi,
BUHHMKHEHHA HaJJep:KaBHUX IHCTUTYLIH, 30Kpe-
Ma CyZIJOBHUX OPraHiB, BApTO 3B€pHYTHU yBary Ha Ty
06CTaBUHy, 110 MNpob6jeMaTUKa 3J/10BXXHWBaHHSA
MpPaBOM TOPKAETbCA AiSIJIBHOCTI I LIMX OpraHiB.
30KpeMa, C1if;, B3ITH [0 YBary, U0 3JI0BXXUBAHHSA
MpaBOM MOCiia€e yiibHe Miclie B isiibHOCTI EBpO-
NeNCbKOTO Cyay 3 npaB JitoguHu (mani — ECILI).
Cam ECILJI cTBOpeHO s pO3rJIsAAY CKapr JiloAen
11010 MOpYLIeHHs IXHiX MpaB Ta CBOOOJ, 3a3Ha-
yeHUX y KoHBeHLii npo 3axucT npaB JHOAWHU |
OCHOBOTOJIOXKHUX C€B0OOA (zani — KoHBeHwis).
BojiHoYac icHye MOXJIUBICTD, 110 0COOU, 3BepTa-
I0YUCh 3a 3aXMCTOM CBOiX npaB A0 ECIIJI, MOXyTb
3JIOBXKMBATH [IPaBOM Ha IOJlaHHS CKapru.

3BaKaluu Ha Te, 1[0 OCHOBHOI METOI0
ctBopeHHda ECIIJI € KOHTpO/Ib 32 JOTPUMAHHAM
npas i cB060/ JIOAUHU Ta TPOMaJIHUHA, 3aKpin-
Jenvx y KoHBeH1lil, BapTO 3ayBa)kUTH, 110 B OK-
peMuX BUMaJKaxX MOXKe BUHUKATH CUTYyallifl, KOJIU
0COOU MOJAI0Th HEMiATBepKeHi yu HaaTo ¢op-
MaJIbHI CKapTy, 110 MOXKe po3I/IALaTHUCh K CIIPO-
6a 3JI0B’)KMBaHHS 1IIUM npaBoM. lllo6 3amo6Girtu
npoMy, ECILJI Moxke BCTAHOBJIIOBATU OOMEXKEHHS
Ta BU3HA4YaTH MNpOLEAYypH IepeBipKU CKapr, a
TaKOX BIJXW/IATH CIPaBH, KLU0 BOHU He BiAno-
BilalOTh NEBHHUM KpHUTepisgM abo MoJaHO Heob-
I'PYHTOBaHi 4Yd HeLOCTOBipHi ckapru. EBponei-
CbKUU CyJ, 3 IpaB JIIOJUHU iCHYE /S 3aXUCTy
paB Ta CBO6GO/ JIIOJAUHH, IPOTe BAKIUBO YHHKA-
TU MOXJIMBOTO 3JIOBXKMBaHHS IpaBoM, 11106 36e-
pertu eGeKTUBHICTD i 10BipY A0 CYZ0BOI CUCTEMH.
OTxe, focaifKeHHs Npo6JIeMaTUKU 3/I0BXUBaH-
HA npaBoM Ipu 3BepHeHHi g0 ECILJI € akTyasnb-
HUM | BOKJIMBUM 3aBJaHHAM, OCKIJIBKA BOHO CTO-
CYETbCA KJKYOBUX acleKTiB MpaBO3aXHWCHOIO
NpoIlecy Ta MOXe BIJIMBAaTH Ha CTaGiJbHICTD i
ebeKTHBHICTh NPABOBOI CUCTEMU.

META 1 3ABJAHHA AOC/IIJ?KEHHA. Me-
MO0 CTATTIi € NPOBeJleHH KOMILJIEKCHOTO aHaJli-
3y npoGJieMaTUKU 3JI0BXKMBAaHHS INpPaBOM IIpHU
3BepHeHHi 0 ECILJI Kpi3b Npu3My aHasi3y cipaB
npele/ieHTHOro npasa 3i ct. 17 KonBeHiiii. MeTa
KOHKPETHU3YETbCS B TaKUX 3asdaHHsix: 1) mocii-
JUTH TOpo6JeMaTUKy 3JIOBXKMBAHHSI MPaBOM Y
KOHTEKCTI NOCTIHOT0 BLOCKOHA/IeHHA IIPaBOBOI
cucteMu Ta npouenyp €ECIUI; 2) BU3HAUUTH
IOpUAUYHY npupoAy cT. 17 KonBenuii; 3) oxapak-
Tepu3yBaTH NiZiCTaBX 3aCTOCyBaHHA CT. 17 KoH-
BeHLjii; 4) kjacudikyBaTH HeraTUBHI Hac/liAKU
3actocyBaHHs cT. 17 KoHBeHIiil.
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orjadaa JIITEPATYPHU. IluTaHHA 3/10BXH-
BaHHA NIPaBOM € HaphKHMM KaMeHeM CbOrOJIeH-
Hsl. 3’iCYBaHHI0O 0COBJIMBOCTEMN I|bOro HeraTuB-
HOTO SIBMILIA Ta NMOUIYKY LLIAXIB KOro N0o0JaHHSA
NPUCBATHJIU CBOI JOPOOKHU K BITUM3HSAHI, Tak i
3aKOp/IOHHI JocaigHuku. Ciifi 3ayBaXKWUTH, 110
OCOGJIUBICTIO JOC/IIKEHb 3aKOPJAOHHUX YYEHUX
€ Te, 1110 BOHH, X04a 1 po3r/i1aa0Th 3JI0BXXUBAaHHA
IIpaBOM, OZJHAK POGJIATH Lie, aHali3ylouu CyJOBi
pillleHHA B LUBIJIBHUX | KpUMiHaJIBHUX CIIpaBax.
3okpema, C. PoBan (2021) gocnigxye npobJsiema-
TUKY 3JIOBXXUBaHb NPaBOM y JOTOBipHUX 3000-
B's13aHHsaX. K. Cranra Ta C. Kanzini (2017) posr-
JISTHYJIM TPOo06JieMy 3JI0BXKUBAHHSI IIPaBoOM B EBpo-
mi. A. flHHomosyc (1994) NpUCBATHB CBOIO yBary
0COGJIMBOCTSIM 1IMBiLJIbHO-IIPAaBOBOI Bi/J[OBifa/Ib-
HOCTI 3a 3/10BXMBaHHs1 mpaBoM. A. Esib @ap (2018)
MPUCBSITUB CBOE AMiCepTalliiHe JOC/iPKeHHS 3J10-
BXXMBAHHIO NPaBOM y MiXHApOAHOMY apbiTpaki.
BogHouac, /. Kyerto-Pya (1975) i [x. Ileppino
(1995) pocuaimKyBasu 0COGJHUBOCTI 3JI0BXXUBaH-
HA UUBIJIbHUM [IPaBOM B iCTOPUYHOMY 3pi3i.

BiT4u3HAHI JOCHIPKEHHS, 10 PO3IJIALal0Th
NPUPOAY 3/I0BXKMBAHHSA NIPABOM, TOPKAIOTBCA K
TEOPEeTUYHMX, TAK | Tra/ly3eBUX acCleKTiB LbOro
sapuia. Tak, O. Porau (2011) i B. Pe3nikosa (2013)
3[IIICHUIM  TEOpPETUKO-NPABOBe  JOCTiXKEHHS
0COOGJIMBOCTEN 3JI0BXKMBAHHS MPABOM, BU3HAUU-
JIK Hioro puauyHy npupoay; b. KapHayx (2020)
JLOCJiJKYBaB 0COBJIMBOCTI 3/I0BXKMBaHHS PaBOM
y JoroBipHux BigHocuHax; JI. Januiennb (2021) i
0. Tumoiuenko (2022) po3risiaaid 0Co6JMBOCTI
IHCTUTYTY 3JIOBKMBAHHS NPOLLECyaJlbHUMU IIpa-
BaMU B LJMBIJIbHOMY CYJOYMHCTBI, 3Ba»Kal04U Ha
MO3UTUBHUM AocBia npaktuku ECIJL; O. Angpyi-
Ko (2017) npUCBATHUB AOCTIMKEHHS XapaKTepuc-
TUL] 3JI0B)XUBAaHHA IPaBOM Y KpUMiHaJbHOMY
CYZ,0YMHCTBI. flk 6au1MO, NTUTaHHSA 3/10BKUBAHHSA
npaBoM Oysio JocaifkeHO pi3HOGiYHO. [IpoTte
npob6JieMaTHKa 3JI0BXKMBaHHSI MPaBOM IPU 3Bep-
HeHHI 10 ECIUJI 3a/1MIIa€THCA HEAOCTAaTHLO OMpa-
I[bOBAHOI0, 1110 MIOTPEBYE YCYHEHHS i€l MPOTaTUHM.

METOA0JI0TIA AOCAIAXKEHHSA. MeTtozo-
JIOTiYHI OCHOBM HAyKOBOTO AOCJi/)KEHHS € 6a30-
BOIO CKJIaJIOBOIO 11boro mnpouecy. Ilig MmeTonoio-
ri[YHUMHU OCHOBaMM HAyKOBOIO JOCJIiJPKEeHHA
PO3yMilOTh MeTOJANYHI 3aco6H (@ TaKoX iX KOM-
6iHarii), ki JOCJHiIIHUKY BUKOPHUCTOBYIOTH AJIS
MpOBeJleHHS NOCHIPKeHb fIK ¥ KOHTEKCTiI HaBKO-
JIMIIHBOI pPeaJIbHOCTI, TaK i B MeXaX KOHKPEeTHHUX
ab6CTPaKTHUX KOHLIEMLiM.

MeTopoJiorisi sIBJISIE COG0I0 CHUCTEMY METO-
JiB, MpUMOMIB i 3aco6iB, 110 3aCTOCOBYIOThCS B
pi3Hux chepax AisbHOCTI. OCHOBHOW QYHKIED
MeTOJly € BHYTPIIIHA OpraHisawlig Ta peryJio-
BaHHS Ipolecy Ni3HaHHA a60 MPaKTHUYHOI nepe-
Oy/10BM MeBHOTO 06’eKTa. BogHO4ac MeTozo10ris
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€ CKJIQJHUM 4BHIIEM, L0 IHTerpye Taki pisHoMa-
HITHi KOMIIOHEHTH, SIK cBiTOrJ/IsA/ i PyHAaMeHTa-
JIbHI 3araJJbHOTEOpPeTHUYHI KOHUenLil, 3arajabHi
dinocodcpki 3aKOHM Ta KaTeropii, 3araJlbHOHay-
KoBi Ta cnenjanbHi MeTogu. OTXKe, He MOXHa 00-
MEXKYBaTH MeTOJ0JIOTIIO JIMIle TAKUM OJHUM 3 11
KOMIIOHEHTIB, fIK MeTO/i Y4 BUeHHH NP0 METO/HY,
OCKiJIbKM BOHA BKJItoYa€ ¥ iHmii acnektu (Koctu-
ubkuii, 2014, c. 3-4; Pegopenko, 2015, c.33).
MeTo0I0TiYHUHN MiAXi[ € KJIYOBUM KOMIIOHE-
HTOM MapaJUrMU i po3rJsZaETbC 9K KOMILJIEKC
B3a€EMO3a/IeXKHUX HAyKOBUX MeTOJAiB. BiH BKJIIO-
Yya€ pi3HOMAaHITHI MeTOAH, SIKi B3aEMOJIIOTh MiX
co6010. [Ipy 11bOMY NeBHI METOM BUCTYIAKTD K
OCHOBHI, B TOM 4ac §IK iHIlli € NiANOpsAAKOBaHUMU
Ta 3ajeXaTb Bifi HUX, BUKOHYIOYHM JOINOMIKHY
¢ynkuito (Mnaakui, 2016, c. 72).

dinocodcbki 3acaid MeTOL0/10TIT JOCTiKEH-
HA «3JIOBXXUBAaHHS MpPaBOM» NPU 3BEPHEHHI [0
ECIIJI BK/IIOYAIOTBh OHTOJIOTiI0, THOCEOJIOTiI0 Ta
akciosiorito. OHTOJIOTiISI MpaBa BU3HAYAE KOH-
TEKCT iCHYBaHHSl IPOLECIB 3JIOBXXMBaHHA Ipa-
BOM, a T'HOCEOJIOTiYHUI acleKT - 0COGJIMBOCTI
nisHaHHA fBUIIA Yyepe3 MeToAUd Ta GOpPMU HOTO
nposBY. AKCIOJIOTIYHMH MeTOo/, J,03BOJIIE OCMUC-
JIUTU CYTHICTb 3JIOBXKMBaHHSl NMpPaBOM Ta HOro
inTepnperanii. Metos KoHTeHT-aHaJ i3y (Cubip-
Ha, 2021, c. 32) 103BOJIUB MPOaHaJIi3yBaTH MaCHB
pimrensb ECILJI i BUOKPEMUTHU CIIpaBH, Jie TPaIJs-
JIUCA BUMAAKU 3JI0BXXKUBAHHSA [IPABOM.

JianeKTUYHUN NifgXiJ AONOMIr pO3rJISHYTH
3JIOB:KMBaHHS NpaBOM NpU 3BepHeHHI g0 ECIIJT y
B3a€EMO3B’SI3Ky 3 iHWKMMU npouecamu. [lopiBHs-
JIBHO-TIPABOBUM Mi/XiJl, 110 'PYHTYETHCS HA BiJIK-
PUTOCTI Ta AiaJOTIYHOCTI, CTaB y NpPUroAi IpU
NOPiBHAHHI MOAIGHUX Ta Bi/MiHHMX O3HAaK 3JI0B-
»KMBaHHA [PaBOM Yy Pi3HHUX ClipaBax Npo 3JI0BXH-
BaHH{A paBoM Ipu 3BepHeHHi g0 ECIJL. Jloriuynuit
niaxig BpaxoByBaB GaraTOTpaHHE pPO3YMiHHSA
ABUILA 3JI0BXXUBaHHSA NPAaBOM IIPU 3BEpPHEHHI 10
€CILJ], a xoMnapaTUBicTCbKUH NiAxiz yHipikyBaB
MiAXOAU NOCHILHUKIB 1O PO3yMiHHSI LIbOTO SIBU-
ma. CUCTEMHUM NiAxiA OMOMIr po3rJyisiHyTH 3B’513-
KM MDX 3JIOBXXMBaHHAM [IpaBOM i IpaBONOpYLLIEH-
HAM. OyHKI[iOHaILHUM TiAxiA 6y/0 3acCTOCOBAHO
IPU BUCBIT/JIEHHI 0COGJMBOCTEH 3/10BXKMBaHHSA
MpaBOM y MpaBOBii JepraBi. AHTPONOJIOTIYHUN
niaxig 6yJ10 BUKOPUCTAHO NPU AOCHIPKEHHI Ka-
Teropil «3JI0BXKUBAaHHA NPaBOM» ¥ KOHTEKCTI I10-
BeJiHKH JIIOAMHU; BiH BKa3aB Ha HeoOXiJHicTb
YiTKOTO pO3yMiHHSI CyTHOCTI SIBUIIA i KO0 HOp-
MaTUBHOIO peryJ/ioBaHHs. [IpuHiun ¢eHomeHo-
Jioril HalaB MOMJIMBICTb YABJSATU 06’EKT AOCi-
JDKEHHS sIK KOHKpPeTHUU npaBoBUH peHOMeH, 1110
B MOEHAHHI 3 MOPaJIbHUMHU NPUHLMIIAMU 1 LiiH-
HOCTSIMHM, IIPAaBOBOK0 CHAAILIMHOI, MPUHLUIIAMHU
FYMaHi3My Ta iHIIMMM aclneKTaMy MNPU3BOAUTH
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o JeleHTpaJsizalii mpaBoBoi cucTeMu i HabJIH-
>KeHHS1 IPUpPOJHOro i no3uTuBHOro npansa (Yep-
HsK, 2019, c. 95).

PE3YJ/IbTATHU JOC/IAKEHHA TA
AUCKYCIA. Y cyyacHOMy CBiTi MUTaHHA 3aXUCTY
npaB JIIOJUHU CTAE BCe OLIbLI aKTyaJbHUM, a
ECIIJI Binirpae Baxk/IMBY poJib y 3ab6e3nedyeHHi ix
ebexTuBHOro 3axucty. OfHaKk icHye mnpo6sema
3JIOBXKMBAHHA NIPpaBOM IIpY 3BE€pHEHHI 0 LbOro
cyny. ToMy [ HaJleXXHOro 3JIMCHEHHA Cyno-
YUHCTBA CJIiJ| 3BaKaTU Ha BUNAJKHU 3JI0BXKHMBaH-
Hf NpaBOM Cy6’eKTaMM, fIKi 3BepTalOTbCA [0
€CILJT 3a 3axKMCTOM CBOTO MpaBa.

TepMiH «3JIOBXKUBaHHS», IKE BUKOPHUCTOBY-
I0Th ¥ Mb>KHapOIHOMY IpaBi, 3’ABJASETbCA y CT. 17,
a MIPUKMETHHUK «HeMpaBOMipHUH» - y cT. 35 KoH-
BeHnil. ECIIJI 3Bakae HaA Te, 10 MOHATTS «3JI0B-
>)KMBaHHA» CJif, pO3yMiTU B HOro 3BHYaHHOMY
3HaueHHi, a came sK ¢QakT peanizanii npasa
Cy0’€EKTOM I103a Horo npusHadyeHHsAM!. [l Toro,
1100 BCTAaHOBUTH, YU € NIEBHA MOBeJiHKA 3/I0BXKU-
BaHHsIM mnpaBoM, ECIIJI BcTaHOBJ/IOE MeETy, SIKOL
HaMara€eTbCs JOCATTH 3asiBHUK, KOJIM BiH peaJi-
3y€ CBOE MpaBO Ha mojaHHsa 3asaBu?Z. ECIUI gk
3JIOBXKUBAHHA PO3IJAJAE BUNAJKH, KOJH 3asB-
HUK, HAMararw4iucb JOCSIITU CBOEI METH, BUUHSIE
Ail, aKi:

— cynepedaThb 6YKBi Ta yxy KoHBeHii3;

— € HeCyMiCHUMH 3 JiIeMOKpaTiero Ta/abo iH-
IIMMH OCHOBOIIOJIOKHMMMU LjiHHOCTAMU KoHBeH-
nii4;
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— cynepedaTb Bu3HaHUM y KoHBeHIii mpa-
BaM i cBo6omaml,

MaeMo 3ayBakUTH, 110 B pasi, AKIIO0 Taki Ail
OyZyTh IpUTaMaHHi LbOMY SIBUIY, TO L€ JIUILE
CIpUATUME 06MEXKEHHIO MpaB i CBO6O/I, rapaHTO-
BaHux KonBeH1ji€tw2. BogHouac, K10 3asgiBHUK
HaMara€eTbCs BifCcTOOBAaTH NpaBa, BU3HaHiI KoHn-
BEHL€l0, Y CHOCi6, IKUM rpybo cynepeyuThb npa-
BaM i I[iHHOCTSIM, 1[0 3aXMIAIOTHCSI HEI, WOTO
MOBeJiHKa MOXe CTAaHOBUTU CHUTYyallilo, fKa €
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3 MeTow 3anobiraHHsl BUMAJKaM 3JI0BXHU-
BaHHA npaBoM ECILJI kepyerbca TekcToM cT. 17
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KonBeHlii, mo 6asyetbcsa Ha cT. 30 3arasbHol
Jekaapanil npaB JrofguHU. [loyoxKeHHs, GKi BU-
3HAYalTb OCHOBM 3alob6iraHHs 3J/I0BXKHMBaHHIO
[PaBOM, TaKO0X MiCTATbCA B MiXkHapoAHOMY IakK-
Ti Ipo rpoOMafsAHCHKI i NoaiTU4HI TpaBa, AMepu-
KaHCbKil KOHBEHIIil PO MpaBa JIAWHU Ta XapTil
OCHOBHUX MpaB EBponeicbkoro Corw3sy. Tak, 3a-
BJASIKH JOTPUMaHHIO IUX QyHAAMeHTa/lbHUX MO-
JoxxeHb €CI1JI Mae Ha MeTi 3aXUCTUTHU OCHOBOIIO-
JIOXKHI NpaBa JIIOAWHM, SKi 1A TapaHTYHOTbCS
IIJIIXOM 3aXUCTY BiJIbHOTO QYHKLIOHYBaHHSA Je-
MOKpPaTUYHUX iIHCTUTYTIiB.

Crarts 17 6yna BrkitodeHa fo KoHBeHLii i
BUKOPUCTOBYETLCS B poboTi ECILJI, ockibKU He
MO)XKHa OyJI0O BUKJ/JIWYUTH TOro, 1[0 0coba abo
rpyna ocié MOXXyTb BHKOPHUCTOBYBAaTH IIpaBa,
3akpinsieHi B KoHBeH1iil, 3 MeTO10, 1[0 CIPSIMOBa-
Ha Ha 3Hel[iHeHHs ab0 AYMCKpeauTallil0 MPaB JIio-
JMHUS. 30KpeMa, po3risgardu cinpaBy «[lapris
106po6yTy Ta iHmi npotu Typeudrnnu», ECILI He
BUKJIIOYAE, 1110, 3JI0BKMBAl4YM IPaBOM, TOTaJli-
TapHi pyxu, opraHizoBaHi y ¢opmi mosiTUUHUX
napriii, MOXKyTb MOKJACTU Kpal JeMoKpartii, ra-
paHTyBaHHIO IpaB i cBOOO/, JIIOAUHY, X04a BOHU
6yJ/1M 3aCHOBAHI 3a IEMOKPATUYHOI'0 PEKUMY©.

€CIIJI BUXOAUTH 3 TOTO, L0 MOMpPHU LYyXKe YiT-
KWW 3B’130K MK KOHBeHIi€l0 Ta JeMOKpaTi€m,
HIKOMY He [03BOJIIETHCH, cuparwducb Ha KoH-
BEHLi0, LIJIAXOM 3JIOBXKWBAHHS [PaBOM MifpUBa-
TH abo pyHHYBaTH iJleayiv Ta I[iIHHOCTI AeMOKpa-
TUYHOro cycmisibcTBa’. OTxe, cT. 17 KoHBeH1{i8
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Décision. Requéte no 79917/13. 02/02/2016 //
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BCTAHOBJIIOE, 10 JleprKaBaM-y4acHUIIM 3a60po-
HSEThCS 0OMEXYBAaTH MpaBa i cBOO6OU JIIOAUHHY,
IIOCUJIAI0YMCh Ha Oyab-ake 3 1i noJsoxeHbl. Ha
crarTio 17 KoHBeHIIil nocuiaoTbcs AJ1s1 06IpyH-
TyBaHHS TBepP/KeHb NPO Te, L0 AeprKaBa Jisa y
Crocib, cnpssMOBaHUN Ha OoOMeXKeHHs abo JiKBi-
Janito npaB i cBo60/, BUK/JIaJeHUX y Hil, abo 3a-
MPOBa/PKeHHS OiMbIINX 0O6MeXeHb IoA0 MpaB i
cBOOOJ, HXK Ti, MO nepesdadyeHi KoHBeHIi€02.
Cborozini »ko/iHa JiepkaBa He OyJia NPUTATHYTA
[0 BiANIOBiAA/IbHOCTI, CIUPAOYUCH HA L MiACTaBU.

Y fedakux crpaBax, o posrisapanucsd, ECILI,
MOCUJIAKOUYUCh Ha CBOI BUCHOBKM 1L0J0 MaTepiasib-
HUX IoJiokeHb KoHBeHIi], He BBaXkaB 3a JIOLJIbHE
MPOBOAUTU TEPEBIPKY 3/I0OBKUBAHHS MPaBOMS3.
HacnpaBgj, aJsis Toro, o6 BUHHK/IA MiJcTaBa AJ1s
NnepeBipKM BUMNAJKYy 3J0BXXUBAaHHf MPaBOM,
CIpaBa, sika pO3TJISZA€ThCs, He Mae 0OMexyBa-
THUCS TBEP/>KEHHSIMU MPO MOPYIIEHHS iHIIUX M0-
noxkeHb KouBeHriii Ta [IpoTokony fo Hei* B iH-
mux Bunagkax €ECIUJI, posrisgarwydu crnpasy,
MOXe BIJXWIATH LI CKapru 4depes3 BiJCYTHICTb
J0Ka3iB TOTO, 1110 JIep>KaBa-BiAMOBilady HABMUCHO
nparHyJsa 3HUIATH abo OOMEXHUTH Oy/b-Ke 3
npaB, Ha fIKi MOCWUJABCSA 3asBHUK, OOMEXUTHU
Oy/ib-siKe i3 LMX NpaB GiJbIIOK Mipolo, HiX Le
nepenbadyeHo KonpeHnieroS. BogHovac ciif 3Be-

HUDOC : caitt. URL: https://hudoc.echr.coe.int/
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PHYTH yBary Ha Ty ob6craBuny, o E€CILJI, 30kpe-
Ma, He Gepe 10 yBaru 3J/I0BXXMBaHHS NpaBOMy B
pasi nmepeBipku AepKaBHUMHU OpraHaMHM OCKap-
»KyBaHUX 3axofiB KoHBeHwji®. ¥ cnpaBi «Mosep
npoTtu Pecny6siiku MosizioBa Ta Pocii»? 3asgBHUK
CKap>KuBcs Ha nopyluieHHs cT. 17 KoHBeHuii fBo-
Ma Jiep)kaBaMH-BiJoBiZjladaMu yepe3s iXHI0 HIGUTO
TOJIEPAHTHICTD [0 HE3AKOHHOTO PEXHUMY, BCTAaHO-
BJIEHOT'O B camomnporoJiolieHii [lpuaHicTpoBChbKii
MousiaBcbkit Pecny6uini, ki, Ha Horo AyMKy,
He BHU3HABaB >KOJHOIO 3 IpaB, 3aKpilVIEHUX ¥
Kongenuii. ECI1JI mocTaHOBUB, 110 CKapra He Mij-
najae miz giro ct. 17 KouBeHuiis.

Y cnpaBi «AmuHrjeiiH npotu CrnoJiyueHoro
KoponiBcTBa»® 3asiBHUK — MALli€EHT, IKUU CTPaX-
JlaB Ha MCUXIYHUM po3Jaj, 6yB 3MyLIEHUH BUTPU-
MyBaTH CYBOPILIWM PeXHUM CHeLiaJbHOI NCHUxiaT-
puuHoOl JikapHi Ha 19 MicqauiB foBIIe, HiX TOro
BUMaraB CTaH MOro MCUXiYHOrO 3J0pOB’fl, Yyepe3
3aTPUMKYy 3 MepeBeJleHHsIM WOro A0 3BHUYaHHOI

https://hudoc.echr.coe.int/fre?i=001-161236 (zata
3BepHeHHs:: 08.01.2024); Seurot contre la France.
Décision. de la requéte no 57383/00. 18/05/2004 //
HUDOC : caitt. URL: https://hudoc.echr.coe.int/
fre?i=001-45005 (mata 3BepHeHHs: 08.01.2024);
Preda et Dardari c. Italie. Décision. des requétes nos.
28160/95 et 28382/95. 23/02/1999 // HUDOC :
cat. URL: https://hudoc.echr.coe.int/fre?i=001-
30175 (maTa 3BepHenHs: 08.01.2024).

6 Margarit and Others v. Romania. Décision.
Application no. 17500/15. 01/10/2019 // HUDOC :
cait. URL: https://hudoc.echr.coe.int/fre?i=001-
198312 (mata 3BepHenHs: 08.01.2024); Aei
Investment Industry S.R.L. and Others v. Romania.
Décision. Application no. 17910/15. 11/02/2020 //
HUDOC : caitit. URL: https://hudoc.echr.coe.int/
fre?i=001-201788 (nata 3BepHenHs: 08.01.2024).

7 Affaire Mozer c. République de Moldova et
Russie. Arrét (au principal et satisfaction équitable).
Requéte no 11138/10. 23/02/2016 // HUDOC :
cait. URL: https://hudoc.echr.coe.int/fre?i=001-
161263 (zata 3BepHenHs: 08.01.2024).

8 Guide on Article 17 of the European
Convention on Human Rights. Prohibition of abuse
of rights (updated on 31 August 2022) // European
Court of Human Rights : caitt. URL: https://www.
echr.coe.int/documents/d/echr/Guide_Art_17_ENG
(mata 3BepHeHHs: 08.01.2024); TIloci6Huk 3i
crarTi 17 KoHBeHIil Npo 3axucT npaB JIIOJWHU i
OCHOBOIOJIOX)KHUX CBOGOJ]. 3a60pOHA 3JI0BXKUBAHHS
npaBamu (cranom Ha 31.03.2019) // European
Court of Human Rights : caiiT. URL: https://www.
echr.coe.int/documents/d/echr/Guide_Art_17_UKR
(maTa 3BepHeHHs: 08.01.2024).

9 Affaire Ashingdane c. Royaume-Uni. Arrét (au
principal). Requéte no 8225/78. 28/05/1985 //
HUDOC : caitt. URL: https://hudoc.echr.coe.int/
fre?i=001-61983 (naTa 3BepHenHs: 08.01.2024).
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ncuxiaTpuyHoi JikapHi. Ockisibku Micre i croci6
JOro TpUMaHHA Y cHeliaJbHIN JiKapHi i3 cyBo-
pPUM peXHMOM IMpOJOBXYyBaJM BiANOBIAATH
«3BUYalHOMY YTPUMaHHIO 0CO0H, sIKa CTPaXKJaA€E
Ha ncuxiyHui posnagy», ECIIJI He BUHOCUB pi-
IIeHHS 3 MWTaHHSA Npo Micle Ta cHocié Horo
TpPUMaHHs y cleljiaJbHil JiKapHi i3 cyBopuM pe-
>kuMoM. ECIIJI He BBaaB, 110 OYJIO MOPYLIEHO
cT. 17 KonBeHlil a6o 1o mpaBo 3asiBHMKAa Ha
CBOOOJly Ta OCOOUCTY HEJOTOPKAHHICTh 6yJI0
MiAAaHO OiBIIMM OOMEXEHHSIM, HiXK Ti, 1o Ie-
penodadeni miam. «e» . 1 ct. 5 KouBeHIii.

Meta 3actocyBaHHs ECIUJI ct. 17 KoHBeH1iii,
OCKIJIbKM BOHA CTOCYETBHCSA TPyn abo OKpeMHX
0cib, Mmosisira€ B TOMy, 11106 MepelKogUTH iM BU-
BouTH 3 KoHBeH1ii mpaBo, sike A03BOJIWJIO 6 iM
3aliMaTucs OyAb-IKOI AifJIbHICTIO, CIpsiMOBa-
HOI0 Ha oOMeeHHs1 abo JiKBifjaLilo OyAb-AKHUX
npasB i cB060/, BUKJIaieHUX Y KonBeHnjiil.

K10 3as9BHUK, 110 CYyTi, HAMAra€TbCs MOKJIA-
CTHCA Ha MaTepiasibHi HopMu KoHBeHmii, 1106
BUBECTU 3 HbOTO Oy/ib-fIKe NMPaBO Ha BUMHEHHS
Jiii, cipsiMoBaHOI Ha 06MeKeHHSI NPaB YU CBOBGO/I,
Bu3HaHux y Konsennii, ECILJI 3acTocoBye cT. 17
KoHBeH11ii Ta BiAXuJs€ WOro CKapry Ha mifcTaBi
HeCyMIiCHOCTI ratione materiae 3 TOJI0XEHHSMHU
KonBeH11ii Ha mifictaBi nyHKTiB 314 cT. 352

€CILJT moxe 3acTocyBatu cT. 17 KoHBeHiiii 3a
BJIACHOIO iHILiaTUBOK i BU3HATU 3asiBy HENpHii-
HATHOW de plano3. fIkuo 3asgBy 6y/0 nepegaHo

1 Affaire Lawless c. Irlande (No 3). Arrét (au
principal). Requéte no 332/57. 01/07/1961 //
HUDOC : caitt. URL: https://hudoc.echr.coe.int/
fre?i=001-62076 (pata 3BepHeHHs: 08.01.2024);
Affaire Orban et Autres c. France. Arrét (au principal
et satisfaction équitable). Requéte no 20985/05.
15/01/2009 // HUDOC cat. URL: https://
hudoc.echr.coe.int/fre?i=001-90662 (maTa 3BepHEH-
Hs1: 08.01.2024); Affaire Paksas c. Lituanie. Arrét (au
principal et satisfaction équitable). Requéte no
34932/04. 06/01/2011 // HUDOC : cait. URL:
https://hudoc.echr.coe.int/fre?i=001-102618 (zata
3BepHeHHs: 08.01.2024); Affaire Ayoub et Autres c.
France. Arrét (au principal et satisfaction équitable).
Requétes nos 77400/14. 08/10/2020 // HUDOC :
cait. URL: https://hudoc.echr.coe.int/fre?i=001-
204822 (naTa 3BepHeHHs: 08.01.2024).

z Belkacem c. Belgique. Décision. Requéte no
34367/14. 27/06/2017 // HUDOC : cait. URL:
https://hudoc.echr.coe.int/fre?i=001-175941 (znarta
3BepHeHHs: 08.01.2024).

3 Norwood c. Royaume-Uni. Décision. 23131/
03. 16/11/2004 // HUDOC : caitt. URL: https://
hudoc.echr.coe.int/fre?i=001-112858 (maTa 3Bep-
HeHHs1: 08.01.2024); Belkacem c. Belgique. Décision.
Requéte no 34367/14. 27/06/2017 // HUDOC :
cant. URL: https://hudoc.echr.coe.int/fre?i=001-
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ypsaay-Bignosigauy, ECIIJI yTpumyeThcs Bifj pos-
Iy NWTaHHA npo Ii 6e3mocepefiHE 3aCTOCY-
BaHHA He TOMy, 1[0 BiH Mir 3anepeyyBaTH BiAIo-
BigHO fo cT. 17 KoHBeHLjii, a TOMy, 10 BiH He
3po6uB 3amnepeyeHHs 3a cT. 17 KonBeHIiii.

3acrocyBanns ECIUI ct. 17 KonBeHuii Mae i
HeraTUBHI Hac/liku>. 30KpeMa, Iie MPU3BOJUTb
[0 TlepelIKOJKaHHA 3JiMICHEHHIO [JOrOBipHOro
1IpaBa, AKe 3asgBHUK HaMaraeTbCs BiACTOATH, NO-
Jarwyu mo3os a0 ECIIJIG.

Cnip 3ayBaKWUTH, L0 3JI0BXKMBAaHHA NPaBOM
npu 3BepHeHHi o ECIIJI aBTOMaTU4YHO NIPU3BO-
JUTb [0 BiXWU/JIEHHS CKAapTU i BTpPaTH 3aXUCTy 3
60Ky KouBennii’. To6To cy6’€KTH, sIKi IpU 3Bep-
HEHHI 3/I0BXXMBalOTb NPaBOM, [ifl IKOTO CIIPSMO-
BaHa Ha 0OMeXXeHHs NpaB i cB060J, BUBOJUThLCS 3-
iz 3aXUCTy BinoBigHOrO0 NoJioxkeHHs1 KoHBeH1{is8.

175941 (nata 3BepHenHs:: 08.01.2024); Witzsch v.
Germany. Décision. Application no. 7485/03.
13/12/2005 // HUDOC : caitt. URL: https://hudoc.
echr.coe.int/fre?i=001-72786 (mata 3BepHEHHS:
08.01.2024); Roj TV A/S v. Denmark. Décision.
Application no. 24683/14. 17/04/2018 // HUDOC :
cat. URL: https://hudoc.echr.coe.int/fre?i=001-
183289 (zmata 3BepHeHHs: 08.01.2024).

4Case of Romanov v. UKraine. Arrét (au
principal et satisfaction équitable). Application no.
63782/11. 16/07/2020 // HUDOC : cait. URL:
https://hudoc.echr.coe.int/fre?i=001-203559 (nata
3BepHeHH:: 08.01.2024).

5 Affaire Lawless c. Irlande (No 3). Arrét (au
principal). Requéte no 332/57. 01/07/1961 //
HUDOC : caiit. URL: https://hudoc.echr.coe.int/
fre?i=001-62076 (nata 3BepHeHHs1: 08.01.2024).

6 Affaire Peringek c. Suisse. Arrét (au principal
et satisfaction équitable). Requéte no 27510/08.
15/10/2015 // HUDOC caut. URL: https://
hudoc.echr.coe.int/fre?i=001-158216 (maTa 3Bep-
HeHHs: 08.01.2024); Lilliendahl v. Iceland. Décision.
Application no. 29297/18. 12/05/2020 // HUDOC :
cat. URL: https://hudoc.echr.coe.int/fre?i=001-
203199 (mata 3BepHenHs: 08.01.2024).

7 Affaire Bingol c. Turquie. Arrét (au principal et
satisfaction équitable). Requéte no 36141/04.
22/06/2010 // HUDOC caiit. URL: https://
hudoc.echr.coe.int/fre?i=001-99601 (naTa 3BepHEH-
Hs: 08.01.2024).

8 Guide on Article 17 of the European
Convention on Human Rights. Prohibition of abuse
of rights (updated on 31 August 2022) // European
Court of Human Rights : caiit. URL: https://
www.echr.coe.int/documents/d/echr/Guide_Art_17_
ENG (mata 3BepHeHHs: 08.01.2024); Iloci6Huk 3i
cratti 17 KoHBeHLii npo 3axUCT mpaB JIIOAUHU |
OCHOBOIIOJIO’KHUX CB060/. 3a60pOHA 3/I0BXKHMBaHHS
npaBamMu (cranoM Ha 31.03.2019) // European
Court of Human Rights : caiit. URL: https://
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Y pasi BUAB/IeHHS 3JI0BXMBaHHS PaBOM IpU
3BepHeHHI A0 ECIIJI oco6a He M036aBISAETHCS 3a-
XUCTY, 110 TapaHToBaHuM KoHBeHuiew. Lili 0co6i
JivLIe 3a60pOHSETHCA BUMHATH i, CIpAMOBaHI Ha
0OMeXXeHHS MpaB i CBO6O iHIIUX JroAek .

Y neBHoMy ceHci €ECIIJI BUKOpPUCTOBYE 06-
MEeXeHHS 1100 3/I0BXKMBAHHSA NPaBOM y J0BOJI
06MeKeHUX BUMAJKax: el MPUHLUI 3aCTOCOBY-
€TbCA JIMILE L[0J0 3arpo3 JeMOKpaTHU4HIiN cuc-
TeMi i Jiulle Ti€ero Mipolo, AKa € CyBOpPO IPOIOp-
L[iiHOI0 CepHO3HOCTI Ta TPUBAJIOCTI 3arpo3u2.

3a3Buuail €CIIJI HaMaraeTbcsi HE BUHOCUTH
pillieHHs, 110 BUXOAUTh 32 MeXi cupaBu. Takum
YUHOM, KOJIM BiH BHHOCUTDH pIllIEHHS LIOJA0 3a-
cTtocyBaHHs cT. 17 KoHBeH11ii, TO cuCTeMaTUYHO
BUKJIIOYAE OY/b-AKi MPOsIBU 3a60pOHEHUX LiineH,
sKi, xo4ya i moB’s13aHi 3 ¢pakTaMu cnpaBu abo Ha-
BiTh cynyTHi iM, He miAnazawTh mij Horo chepy
Aii. CnpaBa «IdanaieB npotu Boarapii»3? imoct-
py€ el NPUHIHIL: M03MBaya OyJI0 NPUTIATCHYTO
J0 LHMBiJIBHOI BiMOBiAa/BbHOCTI mic/as TOro, K
BiH ony6J1iKyBaB /iBa paKTUYHUX TBEPIKEHHS Y
cBoikt kHu3i «Tinb CioHy» («L'ombre de Sion»), B
SIKMX BiH 3BUHYBaTHUB MpodcCnijiKkoBoro Jijepa B
TOMY, 1110 TOU € MAaCOHOM i KOMYHICTOM, a TAKOX Y
3B’A3Kax i3 KOJHMIIHIMU crHeycay:x6aMu. Ypsn
CTBEP/>KYBaB, L0 KHUTa, IPO Ky HAeTbcs, Npo-
Marye aHTHUCEMITCbKI NOTJIAAU | BUMOTH, KOTpI
OyJIM IpeIMETOM 3BepHEHHS 3asiBHUKa J10 ECILJI, i
C/liJi pO3r/IilaTH B 3araJlbHOMY KOHTEKCTI Ipalb
3agaBHUKa. OgHak ECILJI He moroauvBced i3 UM ap-
TYMEHTOM, 3a3HAa4YMBILUY, L0 TBEPJKeHHA YpAay
mozo cT. 17 KoHBeHLii He CTOCyBaIuCA «BUCIOB-
JIIOBaHb, 1110 OCIOPIOBAJIMUCHY, TOOTO THX, 3a SKi
BiZiOBiay MOXe HeCTU LMBIJIBHY BiOBifaJib-
HicTb. ECIIJI BiAMOBHBCA 3aCTOCOBYBATH CT. 17 1
BCTaHOBUB nopyuieHHs cT. 10 KonBeH1iil, ockinb-
KU CyMa BiJILIKOJyBaHHS, IPUCYKeHa npodcmiji-
KOBOMY Jiifiepy, 6yJia IBHO HEMPOIMOpLiiHOI0%,

www.echr.coe.int/documents/d/echr/Guide_Art 17_
UKR (zaTa 3BepHeHHs: 08.01.2024).

1 Lawless v. Ireland. Rapport (31). Application
no. 332/57. 19/12/1959 // HUDOC : caiit. URL:
https://hudoc.echr.coe.int/fre?i=001-73438 (nata
3BepHeHHs: 08.01.2024).

Z De Becker contre la Belgique. Rapport (31).
Application no. 214/56. 08/01/1960 // HUDOC :
caiit. URL: https://hudoc.echr.coe.int/fre?i=001-
73711 (paTta 3BepHeHHs: 08.01.2024).

3 Affaire Ifandiev c. Bulgarie. Arrét (au principal
et satisfaction équitable). Application no. 14904/11.
18/04/2019 // HUDOC : caitt. URL: https://hudoc.
echr.coe.int/fre?i=001-192788 (maTa 3BepHEHHS:
08.01.2024).
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OTxe, c1iJi KOHCTATyBaTH, 1[0 NpobJjeMaTH-
Ka 3JI0B’)KMBaHHS ipaBoM y pob6oTi ECIIJI € akTy-
QJIBHOI0 Ta KOMIIEKCHOK TeMolo. [lopymenHsa
MpaBUJ | mponenyp, BiIXWUJIEHHS BiJi OCHOBHUX
NPUHLUIIB COPaBeAJIMBOCTI MOXYTb MPU3BOJU-
TH A0 CYTTEBUX HEraTHUBHUX HACJIJKIB AJd 3a-
6e3neyeHHs NpaB i CBO6O/ rPOMa/isiH.

BHUCHOBKMU. Heo6xijHO HAaro/JocuTH Ha Ba-
JIMBOCTI JOTPUMaHHA CTaHAAPTIB CIIpaBeJu-
BOCTI Ta IpaBOBOI BiAOBIa/IbHOCTI, AKi MalOThb
3a6e3neyyBaTH O00'€EKTUBHICTb i IOPUAUYHY UYUC-
TOTy pilleHb cyay. BogHo4ac BaXX/IMBO pO3IJIA-
JaTu Tpo6JeMH 3JI0BKUBAHHS IPaBOM Y KOH-
TEKCTi MOCTiHOro B/JOCKOHAJIEHHS1 MPaBOBOI
cucteMu Ta npoueayp €CIJIL Tak, BiH goknajae
3HAYHUX 3yCUJIb ¥ PO3IJIAALI NUTaHb 3/I0BXKMBaH-
Hf IIpaBOM, aHaJ/Ii3yl04YMd MOr0 OCHOBHI CTOPOHH,
dKi BH3HaA4YalOTbCl B KOHTeKcTi KoHBeHIl:
a) cynepeuHicTb 6ykBi Ta Ayxy Konsenuii (ECIIJI
IOCTiPKYE BUMAAKY, B AKUX Jii Cy0’€KTIB MpoBa-
JDKEHHS MOXKYTb CyIIepeyrTH SIK OYKBI, Tak i yxy
KonBeH1iii); 6) HecyMicHicTb i3 ieMokpaTiewo Ta/
a60 iHIIMMU OCHOBONOJIO}KHUMH LIIHHOCTSIMHU
KonBenuii (ECIJI posrasgae cutyauii, ge aii
Jlep’KaBU-BiATIOBijaya MOXyTh OYTH BHU3HAHI He-
CYMICHMMH 3 NMPUHLMIIAMHU JEeMOKpaTil Ta OCHO-
BOIIOJIO)KHVMMH LIIHHOCTSIMH, 3aKpillJIEHUMU B
KoHngentiii. lle Bk/it0Ya€ 3aXMCT OCHOBHUX IpPaB
Ta 3abe3nevyeHHs] PO3BUHEHOI MPaBOBOi CUCTe-
MHU); B) CylepedHicTb BU3HaHUM y KoHBeHIIil
npaBaM i ceo6osam (ECILJI Takox 3BepTae yBary
Ha Te, fIK 3/liiCHEHHS 3aXO0/iB Jiep>KaBO-BifIo-
BiZjlayeM MoOe CynepeduTH BU3HaHUM y KoHBeH-
1ii mpaBam i cBo6oaaM. lle BK/IIOUAE peTeSbHUN
aHaJli3 mopyiieHb KOHKPETHUX MpaB 0Cib i MOX-
JIMBUX O0OMeXeHb, IKi MOXKyTh OYTH BUIIpaB/a-
HUMH B KOHKpeTHUX 06cTaBUHax). Po3risgaouu
3JIOBKMBaHHA NpaBoOM i3 1ux pakypcis, ECIIJI
cripusie 3abe3neyeHHI0 KOHCUCTEHTHOCTI Ta ede-
KTUBHOCTI MeXaHi3My 3axMCTy IIpaB JIOJUHU B
€Bpomi, a TaKOX CIPUSE JOTPUMAHHIO CTaHAAp-
TiB, 3akJyaZileHux y KoHBeHIIil.

Ciify 3ayBaKWTH, 10 NpPU 3BEPHEHHI [0
ECIIJI BapTO 6paTu A0 yBaru Ty 06GCTaBUHY, L0
BIZICYyTHICTb /i0Ka3iB HAaBMUCHOIO IOpPyLIEHHA
npaB MOe OYTU OJHIEI 3 KJIIYOBUX NPHUYHH,

of rights (updated on 31 August 2022) // European
Court of Human Rights : caiit. URL: https://
www.echr.coe.int/documents/d/echr/Guide_Art_17
_ENG (zmara 3BepHeHHs: 08.01.2024); [locioHuk 3i
crarti 17 KoHBeHLii npo 3axuCT mpaB JIIOAUHU |
OCHOBOIIOJIOXKHUX CB060J]. 3a60pOHa 3JI0BXKMBAHHS
npaBamu (cranom Ha 31.03.2019) // European
Court of Human Rights : ca#it. URL: https://
www.echr.coe.int/documents/d/echr/Guide_Art_17
_UKR (zata 3BepHenHs: 08.01.2024).
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yepes sIKy BiH Bigxussie ckapru. €CIIJI BcTaHOB-
JIIDE BHCOKI CTaHZApPTU [AOBeJeHHS MNOpYILIeHb
npaB Ta cBo60/, i BiACyTHICTh JOCTaTHIX J0Ka3iB
MOXe CTaTH HiJCTaBOK JJS1 BiIXUJE€HHA CKapTH.
3o0KpeMa, AKULI0 BiACYyTHI Jj0Ka3u TOro, 10 Jep-
»KaBa-BiJ[IOBijlay Maja HaBMUCHUW HaMip 3HU-
IIMTH 44 OOMexuTHu neBHi mpaa, ECIIJI moxe
BU3HATH, 110 He BCTAHOBJIEHO JOCTAaTHHO Baro-
MHX a60 NepeKOHJMBUX 0OGCTAaBHH JJIs1 MOJaAJb-
IIOro pPO3IJISJy CNpaBd i 3BUHYBaTUTHU 0COOY-
3afBHUKA y 3JI0BXKUBaHHI npaBoMm. Lle cBiguuTh
npo Te, mwo ECIJI peTenbHO aHani3ye foKas3u Ta
BUMarae BiJ| 3asBHUKIB I€pEKOHJINBUX apryMeH-
TiB J/I11 MIATPUMKH IXHIX CKapr.

BaxxiuBo Takox BpaxoByBat, 1o ECILI 3a-
3BUYal Ji€ K OCTaHHS iHCTaHLiA [AJ1s1 OCKapKeH-
Hfl IIOpyLIeHb NpaB JIOJAWHY, i ckapra Moxe 6yTH
BixvjieHa He JiMlle 4epe3 BiJICYyTHICTb [0Ka3iB
HAaBMMCHOTO MOPYIIEHHS NpaB, a i yepes iH1Li 06-
CTaBUHH, TaKi 4K He BUYepIlaHHA BCiX HalliOHaJ/Ib-
HHUX 3ac06iB MPaBOBOr0 3aXUCTY YU HECYMICHICTb
CKapru 3 YAHHUMU HopMaMu KoHBeHIli.

Crarta 17 KonBeHlii BU3HAYa€EThCs SIK 3ac-
Tepe>KeHHs1 NPOTH 3JIOBXKMBAaHHSA IIpaBaMy, Iie-
penbadeHuMu camoro KoHBeHLj€lo, 3 MeTOW BU-
BeleHHA 3 il 3axMCTy 0ci6 4Mu rpymn ocib, ski
HaMaralTbCsl BAKOPUCTOBYBATH CBOOOAU Ta Mpa-
Ba, rapaHTOBaHi HEO, 3 METOI 3HULIEHHS YU 06-
MeKeHHs iHIIMX MpaB i cB06O, siKi BU3HAIOTHCSA B
Hill. MeTa 3actocyBaHHs cT. 17 KoHBeH11ii mosisirag
B TOMY, 1106 YVHUKHYTH TOTrO, 11106 rpynyd abo OK-
peMi 0co61 BUKOPUCTOBYBaJIM NpaBa Ta CBO6OAH,
rapanToBaHi KoHBeHli€to, s 37iCHeHHs Ais-
JIbHOCT], CIpSIMOBAHO1 Ha 0GMeXKeHHsI YH JIiKBija-
1ito iHmMMX mpaB i cBo6o/, 110 3akpinieHi B KoH-
BeHlii. IHakme kaxyyu, cT.17 KonBeHLil €
3aC060M YHUKHEHHS 3/I0BXKMBaHHS IpaBaMU sl
JOCATHEHHS] TAaKWX HENPaBOMIipHUX LiJIeH, SIK JIiK-
Bifaniss uu obMexKeHHsI NpaB i cBo6o/, iHIIHX 0Cio.
Ll cTaTTa BU3HA4Ya€ MeXi BUKOPUCTAHHA MpaB Ta
cB06O/I, Haralyrouy, 110 iXx BUKOPUCTAHHS He I0-
BUHHO CTaBaTHU IHCTPYMEHTOM /I MOPYLUEHHSA
iHIIMX MpaB, rapaHToBaHUX KOHBeHIIi€lO.

Takox BapTo 3BaKaTHU Ha Ty 06CTaBUHY, 1110
€CILJI moxe 3acTtocoByBatH cT. 17 KoHBeHLii 3a
BJIACHOIO iHiI[iaTHBOIO, HABiTh 6€3 MPSAMOro KJIo-
MOTaHHA CTOPIiH y crmpasi. lle o3Havae, 10 BiH
MO>Ke BU3HATH 3as1BYy a60 CKapry HeNpPUHHATHOIO
de plano B pasi, K10 BBaXKag, 1[0 caMe 3aCTOCY-
BaHHS Ii€l cTaTTi € BumpaBaaHuM. Crarta 17
KoHBeH11ii € cBOro poAy 3aXWCHHMM MeXaHi3MOM,
CIpPsAMOBaHUM Ha yHHKHEHHA 3JIOBXKMBaHb IIpa-
BaMHM Ta CBO60JaMHu, 3akpimieHuMH B KoHBeHIIil.
fAxmo ECIIJI BBaXKag, [0 CTOPOHU ab0 OCKapPXKYy-
BaHa JifJIbHICTb BUKOPUCTOBYIOTh IIpaBa BiJIo-
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BizHO 10 KoHBeHLii 3 MeTolo, siKka CynepeyuTh il
L[IJIIM YU MPUHIMIAM, BiH MOXe CaMOCTIMHO 3a-
cTocyBaTH CT. 17 i BU3HATH 3asiBy HENPUUHAT-
Hotw. Kpim Toro, ECIIJI Moxe BiIXUJIUTU CKapry
Ha mificTaBi HeCyMiCHOCTI ratione materiae, 1,0
O3HAYya€ HEeBiANOBIJHICTH NpeaMeTa CKapru BU-
3HayeHMM KoHBeHIi€l0 MaTepiaJlbHUM HOpPMaM.
Lle MOXxe BKJIIOYATH CUTyallil, KOJIU CKapra He
nijnajae miJi 3aXUcT KOHKpPeTHHUX IpaB Ta CBO-
60/, Bu3HaHUX KoHBeHLi€l0, a60 K0JIM BOHA CTO-
CY€ETbCA NMUTAHb, AKI BUXOAATH 32 MeXi KoMIleTe-
HLii cyay.

BogHoyac cnip 3BaKaTH, L0 3aCTOCyBaHHA
ECIIJI ct. 17 KonBeH1ii MoXXe MaTH ¥ HeraTHBHI
Hacaigky. g crarTs, sika nepeabadae 3acrepe-
’KEHHS NPOTH 3JIOBXXMBaHHA NpaBaMM, BHM3Haye-
HUMHU caMoro KoHBeHIi€l0, Mae cBOi o6MexeHHs
Ta MOXe MOPO/KYBAaTH NMHUTAHHS LIOA0 OaaHCy
MiX 3aXHMCTOM IpaB i 3an06iraHHaM iXHbOMY 3J10-
BXXMBaHHIO. HeraTHWBHI Hac/liKM 3acTOCYBaHHA
CT. 17 MOXyTb BK/IKOYaTH:

- MOTeHILiiiHe OOMeXeHHS MpaB Ta CBOOO]
(3acTocyBaHHA IIi€l CTAaTTi MOXe MPU3BECTHU 10
06MeXXeHHS MpaB i cBO6OA, MeBHUX 0Ci6 YU rpyn
Ha nifcTaBi 106010BaHb, 1[0 BOHU MOXYThb 3JI0B-
’)KMBATH CBOIMM IpaBaMu. lle Moxe CTaHOBUTH
3arposy AJd NPUHLUIY HeJOTOPKAaHHOCTI Npas i
CB0O0OO/ KOXKHOTO iHAMBiAa);

- crnpo6u BUKOpHcTaHHA cT. 17 KoHBeHmii
Ui OJIITUYHUX 1ijiel (iHoJi BOHa MoOXe GyTH
3aCTOCOBaHA 3 NEBHUM CTyNeHeM Cy6’€KTHUBHOC-
Ti, 1 icCHy€e pU3HK, 1[0 BOHAa MOXXe BUKOPUCTOBYBaA-
THUCA JJIA TOJITUYHHUX LiiJIel 4u 0OMeXKeHHH Jid-
JIbHOCTi KOHKPETHHUX I'pyn);

- cnipHi BUNaAKY i TJymMadyeHHs (3acTocy-
BaHHA CT. 17 MOXe MOpOoJ»KyBaTH CIIipHI BUIAJ-
KU TJyMadyeHHs], OCKIJIbKM BU3HA4YeHHHA «3JIOB-
’)KUBaHHSl NpaBaMH» MOXe PpO3rJAfaJaTUCa SK
Cy0’eKTUBHE | PI3BHUTHUCA 3a/IEXKHO BiJj KOHKpET-
HUX 00CTaBUH CIIPaBHU).

BaxksiuBo, 11106 3acTocyBaHHs cT. 17 KonBe-
HUii Bif6yBasocst 3 060B’I3KOBUM JOTPUMAaHHAM
MPUHLUIIB CIPaBeAJJIMBOCTI, IPO30POCTi Ta Bpa-
XyBaHHA iHAWBiAyaJbHUX TpaB i cBoGOA. 3a6e3-
neyeHHs1 6aJlaHCy MiXK 3aXMCTOM IpaB i 3amno6i-
TaHHSAM 3JIOBKMBAaHHA € BaXKJIMBHM 3aBJAaHHAM
s epektuBHOi pobotu ECILJI. BupimeHHs miei
npo6JieMd MOTpedye CHJIBHUX 3yCWb Bif Aep-
»aB i camoro E€CILJI, o cnpssMOBaHi Ha pO3BUTOK
epeKTHUBHUX MeXaHi3MiB KOHTpOJIIO Ta 3anobi-
raHHA MOXJIMBHM 3JIOBXKMBAaHHAM. TakoX Ba-
JIUBO HAroJIOCUTH Ha HeOoOXiJHOCTi CTBOpEHHS
BHUCOKOTO PiBHA NPO30pPOCTI Ta BIJKPUTOCTI B
po6orti ECILJI, 106 3a6e3MeYruTH AOBIpYy rpoMaj-
CbKOCTI 1 CTOpIH y clipaBi [0 paBoCyA4s.
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PROBLEMS OF ABUSE OF LAW WHEN APPLYING TO THE EUROPEAN COURT
OF HUMAN RIGHTS

The article focuses on the fact that abuse of law is not only an urgent problem of modern legal
science, but also one of the most complex and important issues to be addressed. This phenom-
enon is becoming aggressive and global, negatively affecting the processes of democratisation
and consolidation of statehood. The prevalence of cases of abuse of law can slow down the de-
velopment of society, violating the acquired norms and values. It is important to understand
that achieving stability in social relations and their further development is impossible without
taking into account the specifics of this legal phenomenon. Abuse of law not only violates the
basic principles of law, but also poses a significant threat to the development of the rule of law
and the determination of its future course.

The particularities of the use of the term “abuse” in international law are determined. It is not-
ed that the European Court of Human Rights considers that this concept should be understood
in its ordinary meaning, namely, as the fact of exercise of a right by a subject of law outside its
intended purpose in a manner which causes prejudicial damage. The author identifies the ap-
proaches to understanding the abuse of law which are used by the European Court of Human
Rights in its work.

It is noted that in addition to the Convention for the Protection of Human Rights and Funda-
mental Freedoms, the provisions defining the basis for preventing abuse of law at the interna-
tional (supranational) level are also contained in the International Covenant on Civil and Politi-
cal Rights, the American Convention on Human Rights and the Charter of Fundamental Rights
of the European Union.
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The author examines a number of judgments of the European Court of Human Rights in which
cases of abuse of law occurred. The author defines the role of the state in cases of abuse of law.
The main features inherent in the abuse of law are outlined. Attention is paid to the fact that in
addition to the positive components of preventing abuse of law, this activity also has negative
consequences.

The importance of preventing abuse of law is emphasised, subject to the obligatory observance
of the principles of fairness, transparency and consideration of individual rights and freedoms
of subjects. Ensuring a balance between the protection of rights and prevention of their abuse
is an important task for the effective work of the European Court of Human Rights.

Key words: human rights, European Court of Human Rights, abuse of law, rights, freedoms, dem-
ocratic society, state, restrictions.
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KPUMIHAJIbHI IIPOLHECYAJIBHI HAC/IIAKH IIOBEPHEHHA CY10M
OBBHUHYBAJIbHOI'O AKTA IIPOKYPOPY

Y crarTi npoaHasnizoBaHO Ti KpUMiHa/IbHI PO eCyaIbHI HACIIIKY, SIKi BiZIMOBIHO 10 YUHHO-
ro KpruminasibHOro npouecyanbHOro KOAeKCy YKpaiHM MaTUMYThb Miclie B pasi IOBepHeHHHA
CyZI0M IPOKYpPOpPY 0GBUHYBAJbHOTO aKTa. Ha migcTaBi nopiBHAHHSA noJiokeHb KpuMiHanbHO-
npoLecyajbHOro kogekcy Ykpainu 1960 poky Ta umHHOro KprMiHasibHOro npouecyajbHOro
KOJleKCy YKpaiHU BUSIBJIEHO, 1110 Cy4acCHi HAaCIiIKU MOBEPHEHHS 06BUHYBAJbHOTO aKTa Cy/10M
€ BIAMIHHMMM BiJ THX, AKi iICHyBaJ/IM [IpYU IOBEpPHEHHI 3a IOCTAaHOBOM CyZ /i CIpaBy Ha A0AaT-
KOBe pO3C/AilyBaHHs B MOpAAKY cT. 246 KpuMiHa/lbHO-IPOLEeCyaJbHOTO KOJEKCY YKpaiHU
1960 poky. ApryMeHTOBaHO, 1[0 He BAPTO POGUTH NMPAKTHYHUX CIIPOO, BCynepey MOJI0KEeHHIM
YUHHOTO KpHMiHa/NbHOTrO MpolecyanbHOro KoJeKcy YKpaiHH, HaB'si3aTH HasABHIiM (xoua i He
JOCKOHaJTiH) mpoliecyabHil MpoIeAypi 3 YCYHEHHS IPOKYPOPOM HeZ0JTiKiB 00BUHYBaJIbHOTO
aKTa He NpUTaMaHHUX il pyC 10JaTKOBOT'0 PO3C/Ii/lyBaHHS.

BcTaHOBJIEHO, 1110 TOBEpPHEHHS MIPOKYPOPY 0OOBUHYBAaJIbHOIO aKTa, KJIOMOTAHHS PO 3aCTOCY-
BaHHS NPHUMYCOBHUX 3aX0/[iB MEJUYHOT0 ab0 BUXOBHOI'O XapaKTepy V 3B’I3KYy 3 TUM, 1[0 BOHU
He BiJiNOBiZlatoTh BUMoram 1. 3 4. 3 cT. 314 KpuMiHasbHOTro npolecyajbHOT0 KOJeKcy YKpai-
HU, He BiZIHOBJIIOIOTH J0CYZ0BE PO3CJiZlyBaHH, IK i HE BiJHOBJIIOIOTH IEPeBIr HOro CTPOKY.
JloBefieHo, 1110 Mic/1g NOBepHeHHs NPOKYPOPY BKa3aHUX NpoLiecyaJbHUX JOKYMEHTIB CTOPOHA
00BHHYBaueHHsI Ma€ AisiTU 6e3 HeBUIIPAB/JaHUX 3aTPUMOK i He MOBMHHA IPOBOJAUTH HOBI cJii-
n4i (po3uiykoBi) aii a6o iHwi Aii, moB’s13aHi 3i 30MpaHHAM Jj0Ka3iB. Take MOBEpHEHHsI He BU-
KJII0Ya€ MOXKJIMBOCTI BUMHEHHSI IPOKYPOPOM OKpPEMHUX IpoLiecyaJbHUX Jil, fKi MaloTb opra-
Hi3aliiHUN XapakTep a6o € HeOOXiAHUMHU JJ1s1 3a0e3MedeHHs] BUKOHAHHS YXBa/lIW CyAy Ta
BUIIPaBJIEHHS HeL0/1iKiB 00BMHYBA/IbHOTO aKTa, KJIOMOTAHHSA PO 3aCTOCYBaHHS MPHUMYCOBHUX
3ax0/liB MeIUYHOTO 260 BUXOBHOT'0 XapaKTepy. ApryMeHTOBaHO, 1110 IPOKYPOp He MOXKe, 3J10-
BXXMBAKO4U paBaMu (MOBHOBaXKEHHSIMHU ), TOOTO BCynepey 06CATy Ta NOpS/Ky peasiszarii HUM
JUCKpeliiHUX TOBHOBaXeHb, BUKOPUCTOBYBATH MOBEPHEHHS HAa3BaHUX JOKYMEHTIB AJis ¢da-
KTUYHOI'0 NPOJIOBXKEHHS JJOCYZA0BOT0 PO3C/iAyBaHHA Ta YCYHEeHHS WOro HeJoJiKiB. Pe3toMo-
BaHO, L0 3a MPOTUJIEKHOTO PO3BUTKY NOJAIH, Yepe3 YYMHEHHS NIPOKYPOPOM KPUMiHaJbHOIO
MpoLeCcyaJbHOr0 IPaBONOPYLIEHHS, BAHUKHYTb MiJICTaBU [IJisl HACTaHHA KPUMiHa/JIbHUX NPO-
LecyasIbHUX HAC/i/KIB, HAlPUKJIA/Jl BUSHAHHS CY/I0M [0Ka3iB HeJJONYCTUMHUMHU, ab0 THX, 1110
nepez6ayenin. 10 4. 1 cT. 284 KpuMmiHa/ibHOTO ITpoliecyasbHOT0 KOJeKCy YKpaiHH.

Karwwuosi cioea: kpumiHaivHe nposadicerHs, €eponelicbkuiil cyd 3 npas A00UHU, 8iI0HO8AEHHS
docydosozo poscaidysaHHs1, nepebiz cmpoky docydosozo po3caidyeaHHs, npoyecyansHi dii, po-
3YMHI cmpoKU, HedoiKU 068UHY8A/ILHO20 aKMA.
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OpuzinanbHa cmamms

BCTYIIL. Ha po3sraisai o6’eaHaHoi nasatu Ka-
caliiHOr0 KpUMIHAJbHOIO CyAy Yy ckaazi Bepxo-
BHoro Cyay (zaui - KKC BC) nepebyBae kacaniii-
Ha CKapra HOpoOKypopa, SIKMH OpaB yd4acTb ¥y
po3ryfAAl KpUMIHaJIBHOIO MPOBAJKEHHA B CyAl
anesisLiiHoOI iHcTaHLUili Ha yxBany KuiBcbkoro
anesisgiiiHoro cyny Big 16 swoTtoro 2023 poky.
YxBaJsiorw parioHHoro cyay M. Kuesa Big 9 nucro-
najga 2022 poky KpUMiHa/bHe NPOBa/PKeHH 3a-
KpuTO Ha migcrasi 1. 10 4. 1 cT. 284 Kpuminasne-
HOTO MpOoLecyaJbHOro Kojekcy Ykpainu (gasi -
KIIK Ykpainu)!l. YxBasoto KuiBcbkoro anessinii-
Horo cyay Bif 16 atotoro 2023 poky anessiiiiHy
CKapry npokKypopa 3a/ulleHo 6e3 3a/0BOJIEHHS,
a yxBaJly cyay mepiuoi iHctaHuii — 6e3 3MiHZ. Y
KacallilHiM ckap3i mpoKypop, MOCWJIAYUCh Ha
ICTOTHe MOpYyIIEeHHSA BUMOT KPUMIiHAJbHOIO MpPO-
1|eCyaJIbHOI'0 3aKOHY, IPOCUTDb CKaCyBaTH yXBaJly
anesiAiiHOro cyAy i mMpU3HAYUTU HOBUW pPO3T-
JSJ y cyAi anessnidHol iHcTaHnii. B o6rpyHTY-
BaHHSI CBOIX BMMOT BiH 3ayBaXKye€, 110 ameJsiLii-
HHUM CyJ, IOMUJIKOBO IOTOJWUBCA 3 BHCHOBKOM
CyAy nepiuoi iHCTaHLiI Ipo Te, L0 Ha 4Yac 3Bep-
HeHHsI IPOKypopa 3i 3MiHEHHM 06BUHYBaJbHUM
aKTOM 10 CyAy 3aKiHYUJIMCb CTPOKU JOCYyZ0BOrO
po3ciifyBaHHd, Bu3HaveHi ct. 219 KIIK Ykpainy,
a TOMy MOTr0 BUCHOBKHU NP0 3aKOHHICTb 3aKpUTTS
KpHUMiHa/ZIbHOTO MPOBa/KeHHs Ha mifcTtasi m. 10
4. 1 cT. 284 KIIK Ykpainu He I'pyHTYHOTbCS Ha
3axoHi. [Ipokypop 3asHayvae, 10 Hic/aA nepuioro
HallpaBJjleHHs1 0GBHHYBaJIbHOTO aKTa [0 CyJAy B
MeXax CTPOKy, BU3HadeHoro y cT. 219 KIIK Ykpa-
iHM, epebir CTPOKY [O0CY[A0BOr0 poO3C/aiAyBaHHS
MPUIIMHUBCS, OCKUIBKU JOCYyZ0Be PO3C/ilyBaHHA
BXXe OyJI0 3aKiHYeHO i mic/s 1[boro 3a3HavyeHUH
CTPOK y>Ke He Ma€ 006paxOBYyBaTHUCh, HE3AIEKHO
Bi/| TOTrO, CKIJIBKU pasiB Ccy/ I0BepTaB IPOKYpPOpy
06BHHYBaJIbHUHU aKT. BiH yBaxkag, 1110 mepioj Mix
NOBEpPHEHHSIM 0OBHHYBAJIbLHOTO aKTa W Halpas-
JIEHHSIM /10 CyJly HOBOTO OOBHHYBaJIbHOTO aKTa
He BXOJUTb [0 CTPOKY JOCYZ0BOI0 pO3C/iAyBaH-
HA. YxBasioro KoJierii cyazis TpeTbol cyfoBoi na-
saatu KKC BC Big 6 sucronaga 2023 poky mate-

1 YxBasa JlapHULIbKOTO pailoHHOTrO cyay M. Ku-
eBa Bixg 09.11.2022 : cmpaBa Ne 753/25892/21,
npoBa/keHHsa Ne 1-kn/753/921/22 // €puuuit
JepxaBHUU peecTp cypoBux pimenn. URL: https://
reyestr.court.gov.ua/Review/107195422 (maTa
3BepHeHHs: 18.01.2024).

2 yxBasa KuiBcbkoro amessitjiiHOro cyay Bijt
16.02.2023 : cmpaBa Ne 753/25892/21, mpoBaa-
>keHHs1 Ne 11-xn/824/783/2023 // €nunuii nep-
KaBHUH peecTp cypoBux pimeHb. URL: https://-
reyestr.court.gov.ua/Review/109163616 (maTa
3BepHeHHs: 18.01.2024).
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piasn NpoBa/pKeHHA 3a BKa3aHOK KacalliliHOIO
CKaprorw MpoKypopa Ha mifacTaBi 4. 2 cT. 434-1
KIIK Ykpainu 6yJio nepefjaHo Ha po3rJsj 06’ef-
HaHoi masatu KKC BC3. Unenam HaykoBo-KOH-
CyJIbTaTUBHOI paau npu BepxoBHomy Cyni (gasi -
HKP npu BC) 19 rpygus 2023 poky 6yJsio Hampa-
BJIEHO BiJINIOBijHE 3BepHEHHHA [JJA NiATOTOBKHU
HayKOBUX BUCHOBKiB*. AprymMeHTaMHu 3 BJIAaCHOTO
HAyKOBOT'0 BUCHOBKY> CIPO6YEMO MOJIIUTHUCS Ha
CTOpiHKax Liei mybuikanil.

META 1 3ABJAHHA AOC/IKEHHA. V ne-
pebiry boro HayKOBOIr'0 MOLIYKY MU IOCTaBUJIA
cob6i 3a Memy mepesiiYMTH Ta MpoaHali3yBaTH Ti
KpUMiHa/IbHI NponecyanbHi HACAIAKY, AKI MaTU-
MyTb Micle 3rigHo 3 YnHHUM KIIK Ykpainu B pasi
NIOBEPHEHHS CYZ0M NPOKYpOpy 060BUHYBaJIbHOTO
aKTa, a TaKOX CIPOTHO3yBaTH MMOBIpHi mpore-
CyaJpHI TNOpYLIEHHS Ta HadABHI NpoLecyaJsbHI
caHKIii 3a HuX. [lepel HAMU MOCTaNIO 3A80aHHS
JaTHy BiAIOBiAi Ha MMTaHHS 1100 TaKUX CKJaf0-
BUX 3a/leK/JapOBaHOl JuJieMH, fIK-OT: YU BapTo
BECTU MOBY MNP0 WMMOBIpPHICTb BiJIHOBJIEHHSA
JOCYLOBOr0 pO3C/aiflyBaHHA Ta, BiANOBiAHO, Ile-
pebiry Horo cTpoky B pa3i MOBepHEHHs CyZ0M
00BHHYBaJIbHOTO aKTa MPOKYpoOpy; 4M BIpaBi
MPOKYypOp MPOBAaJUTH caiadi (po3urykosi) Ta iH-
i npouecyasbHi Ail B nepios yCyHeHHS HeAoJi-
KiB 0GBHHYBaJIbHOTO aKTa, 3 IKOI0 METOI Taka
aKTHUBHICTb HUM MOXKe OYTH peasli3oBaHa Ta Ipo-
TACOM AKOI0 IlepioZy 4acy; 3a Kol CUTyalil Ta 3a

3YxBana koserii cyaaiB TpeTboi cymoBoi ma-
jsatu KacaniiiHoro KpuMiHa/JbHOTO CYAy y CKJaji
BepxoBHoro Cyay Big 06.11.2023 crpaBa
Ne 753/25892/21, npoBamkenHs Ne 51-3076km23 //
EIUHUN AepKaBHUHM peecTp cyaoBux pimeHb. URL:
https://reyestr.court.gov.ua/Review/

114994300 (naTa 3BepHeHHs: 18.01.2024).

4 3BepHeHHs1 cyani KacaniiiHoro kpumiHasb-
HOro cyay y ckjaji BepxoBHoro Cyay [0 4JieHiB
HaykoBo-KOHCY/IbTaTUBHOI paju npu BepxoBHOMY
Cyni Bim 19.12.2023 y cnpaBi Ne 753/25892/21
(mpoBamxeHns Ne 51-3076kmo23) i3 peecT. HoMe-
poM Bepxosroro Cyny 495/0/26-23.5 c.

5 CnizlbHUM HayKOBHWH BHCHOBOK 4JieHiB Hay-
KOBO-KOHCYJIbTaTUBHOI paau npu BepxoBHoMmy Cyzi
JIOKTOpiB IOpUAWYHUX HayK, mnpodecopiB Osiek-
cangpa [lposposa, Hatauii I'inHcebkoi, [punu bacuc-
Toi «llofo KpHMiHa/JBHUX NMpOLEeCyaJbHUX HACTIA-
KiB IOBEpPHEHHS CyJOM OGBHMHYBaJbHOI'O aKTa
POKypopy» Ha BUKOHAHHS 3BepHeHHs cyani Kaca-
LiHHOr0 KpUMiHa/JbHOTO CyAy y ckiafi BepxoBHoro
Cyny no 4ieHiB HaykoBO-KOHCY/JIbTaTUBHOI paju
npu BepxosHomy Cyai Bix 19.12.2023 y cnpasi
Ne 753/25892/21 (npoBamkennst N2 51-3076kmo023)
i3 peecT. HoMepoM BepxoBHoro Cyzy 495/0/26-23.17 c.
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AKHMX YMOB MOKHa BeCTH MOBY IIpO IOpYILIEHHHA
PO3YMHOT0O CTPOKY IIOBTOPHOIO HalpaBJIeHHS
06BUHYBAJILHOI'O aKTa [JI0 CYAy Ta sIKi HeraTHUBHI
KpUMiHa/IbHI npo1ecyasibHi HacaiAKu Lborol?

METOJ0JIOTIA AOC/AIIKEHHA. [IpaBo-
BUM JUCKYPCOM BCTAHOBJIEHO, 1[0 TJI06AJBHO B
LeHTpi 3ajeKkJyiapoBaHOI Npo6/eMaTHKUd Hepe-
OyBa€ ifjess BAOCKOHAJIEHHSI HassBHUX NPaBOBUX
MexaHi3MiB i3 MeTol0 y6e3ne4yeHHs IpoMajsiH
BiZl opylleHb iX npaB MiJ 4yac KpUMiHaJIbHOTO
MPOBa/IXKEHHS | pO3MOYMHATH CJiJ i3 migBaivH
KpuMiHa/sibHOI mpouecyaibHOl moJiThku (She-
pitko, 2020), Baarouuch 0 iMmieMeHTalii Ha
piBHi anmapaty (Nadybska et al, 2020); roctpo
CTOITh i aCleKT 3anpoBaJKeHHs I'YMaHHUX Mij-
XO[iB, OBaru /0 JIACBKOI TiiHOCTi, BUKOpUC-
TaHHA MiAX04Yy PO3YMHUX CTPOKIB y creniajb-
HUx craHgaprax (Kryklyvets et al, 2021). Agxe
rajysi npasa Jelio «BiZICTAlOThb» BiJj «MiHJIUBUX
CyCIiJIbHUX 06CTaBUH, 1110, BiZiMOBiHO, MpU3BO-
JUTb 10 Po6JieM y mpaBoBoMy 3axucTi» (Panov,
Kharytonov, Haltsova, 2021, p. 249), a yHopMy-
BaHHSI MpOILIECYaJIbHOI [isiJIBHOCTI B mepe6iry
OKpeMUX CTaJill KpUMIHAJbHOIO IpOLecy, Ha
»KaJlb, He € BUHATKOM i3 BKa3aHOT'O HEBTIILHOTO
CTaHy CIpas.

BUKOpUCTaHHSA NOPiBHAJILHOTO METO/Y, aHa-
JIi3y Ta CUHTE3y J03BOJIUJIO KOHCTATyBaTH, L0 Y
NpaKTUYHIN AiJIBHOCTI 3 PO3C/aiAyBaHHS Ta Cy-
JOBOrO pO3IJifgZy iCHYE 3Ha4Ha KUJIBKICTb TaKUX
JAujieM, Ki B pa3i HeIpaBUJIbHOTO «PO3BOPOTY»
NPOLeCyaJbHOl [YMKH TOPYIOTb i TOPYBaTUMYTh
LIJISIX JI0 NOPYLIEHb KOHBEHLIMHUX NPaB, a bOMY
cnipg 3aByacHo 3anobiratu (Shevchuk et al,
2023). Cepen HUX BUOKpPEMJIEHO MPOOGJIEMATUKY
NpoIeCyaJbHUX HACiJKIB MOBEpHEHHS OOBHHY-
BaJIbHOTO aKTa CyZ0M Ta UMOBIpHHUX IpolLecya-
JIbHUX TIOpylIeHb y nepebiry nporo nepioay. 3a-
CTOCYBaHHA LJMX CaMHUX METOJIB TaKOX CIPHSJIO
apryMeHTYBaHHIO, 110 OKpeCJeHi NpouecyanabHi
HaCliAKU € BIIMIHHMMM BiJl THUX, fIKi iCHyBa/H
MpU IOBEpPHEHHI 3a IOCTAHOBOK CYAJ1 ClIpaBU Ha
J[0/IaTKOBEe PO3CJiJlyBaHHS B MOPSAAKY CT. 246
KIIK Ykpainu 1960 poky. Metoau dbopmaibHOI
JIOTiKY MPUBEJU 40 PO3YMiHHS Takol HMOBipHOC-
Ti, WO CBOIMU [iAMH, BCyneped I0JOKEHHAM
KIIK Ykpainy, npokypop Moxke pakTUUHO BiJjHO-
BUTHU J0CY/I0BE PO3CJiJlyBaHHs, ajle TaKUM CTaH
CIpaB BapTO PO3LiHIOBATH fIK IpoliecyabHe Io-
pYLIEeHHSA, iKe COPUYMHSE BiANOBIAHI HeraTHUBHI

1 3BepHeHHs cyaAai KacauiliHoro KpuMiHa/b-
HOro cyay y ckaaji BepxoBHoro Cyay Ao 4JieHiB
HaykoBo-KOHCYJIbTaTHBHOI pajy Ipu BepxoBHOMY
Cyai Bim 19.12.2023 y cnpasi Ne 753/25892/21
(npoBamxenHsa Ne 51-3076xmo023) i3 peecr.
HoMepoM BepxosHoro Cyay 495/0/26-23.5 c.
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npoliecyasbHi Hacaigku. MojentoBaHHsA Ta $op-
MyJ/IIOBaHHA WMOBIPHHUX MiACTaB AJ4 NOPYLIEeHHA
PO3YMHOI0 CTPOKY IIOBTOPHOIO HallpaBJIeHHS
006BHHYBaJILHOTO aKTa /|0 CyAy BAAJIOCS 3aBASKU
MPOTHO3yBaHHIO, a 3aCTOCOBAHI IHAYKLiA Ta Je-
OYKILi BOJIJIM IepeKOHATH Hac y TOMY, 1110 HaBe-
JleHe He CTBOpPIOE NPaBOBUX MNiACTaB A/ yXBa-
JIeHHd B Lel NpOMDKOK 4Yacy pillleHHa Ipo
NPOJOBXEHHS CTPOKIB JOCYZ0BOrO pO3CAiiyBaH-
Hfl, 1 K pe3ysbTaT chopMoBaHa y Liel mepiof
Jloka3oBa 6a3a 6y/ie HeJoNyCTUMOIO.

PE3YJ/IbTATHU JOCIIAXKEHHA TA
JAUCKYCIA. Bignoizaroyy Ha MUTaHHA II0J0 Ha-
SIBHOTO CTaHY Cy/I0BOI MPAaKTUKU B 11ill 1japuHi, 3a-
YBaXKKUMO, 1110 B yxBaJsIi 06’eHaHol nasatu KKC BC?
3a3HayeHi Taki mifcraBy A4 nepegadi MmaTepianiB
IIPOBa/KEeHHS Ha po3rJisi/ 06’eJHaHol nasaTH:

- HeoOXiJHiCThb BiACTYNUTU BijJ, BUCHOBKIB
1I0JI0 3aCTOCYyBaHHS HOPMM IpaBa B MOJiGHUX
NpaBOBiJHOCMHAX, BHUKJQJEHUX Yy IOCTaHOBaX
BepxoBHoro Cyay, a came koJieriii cyaais Ilepioi
cyzoBoi nasaty Bifi 18 »xoBTHs 2022 poKy y cripaBi
Ne 753/6486/21 (npoBamkeHHs Ne 51-5845km21)3
i Big 8 smucromaza 2022 poky y copasi Ne 636/
336/21 (npoBamxkeHHs Ne 51-5720km21)* Ta Ko-
Jeriil cyaaiB TpeTboi cyZ0BOI nasaTH BiJ 26 xo-
BTHA 2022 poky y cmnpaBi Ne 686/10785/16-k
(mpoBakenHs Ne 51-1321km22)5 i Big 7 rpyasHs

2YxBasa koJserii cygaiB  TpeTboi cyzoBoi
nasiaty KacaniiHoro KpuMiHajJbHOTO CyAy y CKaafi
BepxosHoro Cyny Big 06.11.2023 crpasa
Ne 753/25892/21, npoBamxkenHs Ne 51-3076km23 //
EQVHUN fepkaBHUM peecTp cyroBux pimeHb. URL:
https://reyestr.court.gov.ua/Review/114994300
(naTa 3BepHeHHs: 18.01.2024).

3 TloctaHoBa koJierii cyaniB Ilepiuoi cygosoi
nasiaty KacaniiHoro KpuMiHaibHOTO CyAy y CKaaAi
BepxosHoro Cyny Big 18.10.2022 crpasa
Ne 753/6486/21, npoBaxenns Ne 51-5845km21 //
€AVHUI Aep:KaBHUM peecTp cynoBux pimeHb. URL:
https://reyestr.court.gov.ua/Review/106940481
(naTa 3BepHeHHs: 18.01.2024).

4 TloctaHoBa koJierii cyaniB Ilepiuoi cygoBoi
nasiatu KacaniiHoro KpuMiHaJbHOTO CyAy y cKaafi
BepxoBHoro Cyay Big 08.11.2022 crpaBa
Ne 636/336/21, npoBamxeHnsa Ne 51-5720km21 //
€AVHUI Aep:aBHUM peecTp cynoBux pimeHb. URL:
https://reyestr.court.gov.ua/Review/107251728
(maTa 3BepHeHHs: 18.01.2024).

5TlocraHoBa KoJierii cynmiB Tpetboi cymoBoi
nasatu KacaniiiHoro KpuMiHa/IbHOTO CyAy Yy CKJAZi
BepxoBHoro Cyay Big 26.10.2022 : cnpaBa N2 686/
10785/16-x, npoBamkeHHs No 51-1321km22 //
€AVHUI Aep:kaBHUM peecTp cynoBux pimeHb. URL:
https://reyestr.court.gov.ua/Review /107023962
(maTa 3BepHeHHs: 18.01.2024).
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2022 poky y cnpaBi Ne 681/1033/20 (mposa-
keHHs Ne 51-717km22)1;

- HeoOXifiHicTb 3abe3MeyeHHsI €AWHOI Mpa-
BO3aCTOCOBHOI NpPakTUKU Ta GOPMYyBaHHS BU-
CHOBKY I0/I0 3aCTOCYBaHHS HOpMH mpaBa. TyT
NpUHAriZHO 3raflaeMo, 1o, K 3a3Hadae KoHcy-
JIbTaTUBHA pajZia EBPONENChKUX CYAJIB Y CBOEMY
BucHoBky Ne 20 (2017) npo poJib cyiB y 3a6e3-
nedyeHHi €4HOCT] 3aCTOCYBaHHs 3aKOHY, 3abe3me-
YeHHS MOC/i0BHOIO Ta €AVMHOTO 3aCTOCYBaHHSA
3aKOHIB, a TAaKOX 3a0XO4YEHHS PO3BUTKY NpaBa
yepes CyZ0By NPaKTUKY € HacaMiepe[, OBHOBa-
»KeHHSM BepxoBHoro cyay (VIII)Z2.

Tak, kousieria cyngiB TpeTbol CyL0BOI najaTH
KKC BC nig yac migrotoBku Ao nepeznadi Lboro
KPUMiHa/JIbHOTO NPOBa/KEHHS Ha po3rJsj o6’ef-
HaHOI MaJlaTy NpoaHaJlisyBaja HasfiBHY NPAaKTUKY
KKC BC Ta 3a3Hauua, 1110 HaBeJleHi B HOro cyjo-
BUX DpilleHHSAX BUCHOBKHM 3/e6iJbIIOro I'PYHTY-
I0TbCS1 HA KATerOPUYHOMY TBEPKEeHHIi PO HeMO-
KIUBICTb BYMHEHHSI CTOPOHOK OOBHHYBay€HHS
»KOJJHUX MpOLecyalbHUX AiM, KpiM BUIIpaBJIEHHS
HeJl0J1iKiB caMoro 06BUHYBAJIbLHOT'O aKTa.

30KkpeMa, y NOCTaHOBaxX BiJi 26 X0BTHH
2022 poky y cnpaBi Ne 686/10785/16-k (npoBa-
xeHHs1 Ne 51-1321km22)3, Big, 7 rpyans 2022 po-
Ky y ciipaBi N2 681/1033/20 (nmpoBapxenHst Ne 51-
717xM22)* kouterii cyaniB TpeTboi cynoBoi nasa-
THU 3a3HAYUIU: «y pa3i nogepHeHHs1 068UHY8A/1b-

1 TloctaHoBa koJierii cygniB TpeTbol cynoBoI
nasatu KacaniliHoro KpuMiHa/ibHOTO CyAy Y CKaaAi
BepxoBHoro Cyay Bix 07.12.2022 : cripaBa Ne 681/
1033/20, npoBamxenHsa Ne 51-717km22 // €puHuit
JepxaBHUM peecTp cypoBux pimenn. URL: https://
reyestr.court.gov.ua/Review/107834075 (maTa
3BepHeHHs: 18.01.2024).

2 BucHoBok KoHCy/nbTaTMBHOI paju €BpO-
nedcekux cyagie Ne 20 (2017) npo posb cyniB y
3abe3neyeHHi €JHOCTI 3aCTOCYBaHHS 3aKOHY : Bif
10.11.2017 (m. Crpacoypr) // BepxoBuuii Cyn :
odin. caiit. URL: https://supreme.court.gov.ua/
userfiles/media/opinion_20_UA.pdf (gaTa 3BepHeH-
Hs: 18.01.2024).

3 TlocranoBa koJierii cyaniB TpeTboi cynoBoi
nasatu KacanilHoro KpuMiHajibHOTO CyAy Y CKIafi
BepxoBHoro Cynay Bing 26.10.2022 : cupaBa N2 686/
10785/16-k, mpoBamxeHHsa Ne 51-1321km22 //
€AVHUN fep>kaBHUM peecTp cyfoBux pimeHb. URL:
https://reyestr.court.gov.ua/Review/107023962
(maTa 3BepHeHHs: 18.01.2024).

4 TloctaHoBa koJerii cyaaiB TpeTboi cygoBoi
nasiatu KacaniiHoro KpuMiHaabHOTO CyAy y cKaafi
BepxoBHoro Cynay Big 07.12.2022 : cnpaBa Ne 681/
1033/20, npoBamxenHs Ne 51-717km22 // €quuuit
JlepKaBHUM peecTp cyfoBux pimeHb. URL: https://
reyestr.court.gov.ua/Review/107834075 (maTa
3BepHeHH:: 18.01.2024).
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Ho20 akma, akull He gidnogidae sumozam KIIK,
NOBHOBANCEHHSI NPOKYpPOpA 06MexceHI uwe ycy-
HeHHsIM Hedo/lIKI8 Yb0o20 068UHY8A/NbHO20 aKmMa»
(xypcuB Hau - 0. /1.).

Y nocraHoBax Bizg 18 »xoBTHA 2022 poky y
cupaBi Ne 753/6486/21 (npoBamxenHss Ne 51-
5845kmM21)5 i Bix 8 sucromaga 2022 poky y
cupaBi Ne 636/336/21 (mpoBamxkeHHs N2 51-
5720kmM21)¢6 kouerii cyaais Ilepuioi cymoBoi na-
JIaTH BKa3aJiy Mpo Te, 10 «...N08EPHEHHS 068UHY-
8A/1bHO20 AKMA HE MOX}e 8UKOpUCMOo8y8amucs
CMOPOHOI0 068UHYBAYEHHS 0151 NpogedeHHs 6Ydb-
SIKUX hpoyecyanbHux 0ill, kpim npusedeHHs 1i020 y
gidnogidnicms do sumoz cm. 291 KIIK...» (KypcuB
Haut - 0. /1.). OTxe, BUMHEHHS OY/b-IKUX TaKUX
il PO3LiHIETBCA SK BiJHOBJIEHHS JOCYZ0BOrO
po3ciyBaHHS, IO COIPUYMHAE U BiJHOBJIEHHSA
nepebiry CTPOKY J[JOCYAOBOTO pO3C/iJyBaHHS.
Hartowmicte koseria cypgiB TpeTwol cyznoBoi na-
aatu KKC BC He nmorogusiacg B 1Iifi yacTuHi 3 Ha-
BeJIeHUMH Ta BBa)Ka€ 3a MOTpiOHe Bij HUX Bijc-
TYOUTHU U DpONoHYe cPOpMyBaTH BUCHOBOK PO
3aCTyBaHHSI HOPMHU IIpaBa, IKUH HaBeJEeHO B yX-
BaJi Bif 6 nuctronazna 2023 poky’.

Cnopo6yeMo BUKJIACTU BJIACHI AYMKH LI0J0
03Ha4YeHOIr'0 BUCHOBKY Ta BiZjIOBiAHO 10 MOCTaB-
JIEHUX 3aBJlaHb JOCJHiJKeHHS PO3JIJIMTH 3a Ta-
KUMH Y0mMupma 6/10KaAMU.

L. Yu 8idHo8110EMbCS Nepebie cmpoky docydo-
8020 p0o3CcAidy8aHHS Nic/As1 NOBEPHEHHS CYJOM 06-
BUHYBA/ILHO20 AKMA NPOKypopy?

[IpoBesieHHSA [0OCY[OBOrO pPO3CAiflyBaHHA B
pO3yMHIi CTPOKH 3a6e3Iedye MPOoKypop, Caiqduil
cyaas (B 4acTHHI CTPOKIB PO3rJisiAy NUTaHb, Bij-
HeCeHHUX /10 Moro KkomneTeHlii), a cy0BOro npo-
Ba/PKeHHs — cyJl. KpuMiHaibHUE NpoLecyaJbHUN

5 TloctaHoBa koJierii cyaaiB Ilepmoi cymoBoi
nasiaty KacaniiHoro KpuMiHaJbHOTO CyAy Y CKaaAi
BepxoBHoro Cyay Bizg 18.10.2022 : cipaBa Ne 753/
6486/21, npoBamxeHHs Ne 51-5845km21 // €pu-
HUM JepxKaBHUH peecTp cyfoBux pimens. URL:
https://reyestr.court.gov.ua/Review/106940481
(naTa 3BepHeHHs: 18.01.2024).

6 [loctaHoBa koJierii cyaniB Ilepiuoi cygoBoi
nayiatu KacaniiHoro KpuMiHaJbHOTO CyAy y cKaafi
BepxoBHoro Cynay Big 08.11.2022 : cnpaBa Ne 636/
336/21, npoBamxkenHst Ne 51-5720km21 // €Equnuit
JlepKaBHUM peecTp cypoBux pimeHb. URL: https://-
reyestr.court.gov.ua/Review /107251728 (mara
3BepHeHH:: 18.01.2024).

7 YxBana koJerii cyaniB TpeTboi cyaoBoi
nasiatu KacaniiHoro KpuMiHaJbHOTO CyAy y cKaafi
BepxoBHoro Cynay Big 06.11.2023 : cnpaBa Ne 753/
25892/21, npoBamxenHs Ne 51-3076xkm23 // €au-
HUM JepxaBHUH peecTp cyfoBux pimens. URL:
https://reyestr.court.gov.ua/Review/114994300
(maTa 3BepHeHHs: 18.01.2024).
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KoZleKC YKpaiHu B 4. 3 cT. 28 MicTUTb KpuTepil
i1 BU3HA4YeHHs CTpokiB Takumul. Kpim Toro,
cT. 6 § 1 KoHBeHLii npo 3axuCT npas JIOAUHU Ta
OCHOBOTIOJIOXKHUX CBo6oA (fani — KoHBeH1is),
KOTpa HaJla€ KOXXHii 0cob6i MmpaBoO Ha pO3IJsn
CIpaBU yIPOJAOBXK PO3YMHOI'0 CTPOKY, Y KpUMi-
HaJIbHIM mpolecyaibHill chepi Mae Ha MeTi 3a-
6e3neynTH, 11106 06BHHYBaYye€HUM He 3a/IUILIABCS
3aHA/JTO JOBTUH Yac mif TArapeM 06GBUHYyBaveH-
Hsl, OGI'PYHTOBAHICTb SIKOr0 Ma€ GyTH JlOBeJieHa
(«Bemxodd mnporu Himeyunnu» (Wemhoff v.
Germany), § 18; «Kapt npotu Typeyuunu» (Kart
v. Turkey), § 68)2. OTxe, BOUeBU/Ib, JOTPUMAHHS
CTPOKIB JIOCYJIOBOI'O PO3CJilyBaHHS € HEBiJl'EM-
HOK0 CKJIQZIOBOKO TaKOl 3acaJii KPUMIHAJbHOTO
NPOBa/KEHHH, AK po3yMHi cTpoku. Tak camo 3a-
KiHUeHHS], CIVIUB NEeBHUX CTPOKIB MOXYTb GYTH
MiICTaBaMM JJi1 3aKPUTTSA KPUMIHAJIbHOTO MPO-
Ba/LkeHHA (Blahuta, Basysta, 2022).

KpiM Hac, nMTaHHA CTPOKIB JOCYZLOBOr0O po3-
cnipyBaHHA pocaimpkysanu 1. [oBwok, €. [oBoOpyH,
B. 3aBTyp, O. My3uuenko, I'. TetepsiTHuK, 10. [u-
raHwok, C. llysbrin Ta iH. OkpeMi HayKoOBIli y CBO-
ix mpaysix BUBYaJM caMe MUTaHHA IHepeoiry
CTPOKIB JAocyfoBoro posciisyBanHsl (/lpo3zos,
JpospoBa, Wlyabrin, 2021; Bacucra, Baaryra,
Kowmiccapuyk, 2022; Bacucra, 2022; Bacucra,
2023). BianoBigHO [0 TJayMadyeHHs, L0 HaJA€E
«BiKic/IOBHHK», C/IOBO «Iepebir» O3Havae «Xif
yacy (Illocek eniyHe ¥ CBATKOBE OYYBaJIOCh Y MO,
OJIBIYHUH Tepedir yacy ¥ BeJMYUi CHokiH... Oyek-
cangp [erpoBuy /loBXeHKO; Mepebir noAii; mepe-
6ir xBopoOu)»3, a mepebir noAid O3Ha4yae «IoC-
JIiJOBHUH IUINH, BiOyBaHHSA MO/AiN, SBULL TOLO»%.
OT:xe, rOBOpsIYM PO Iepebir CTPoKiB AOCYA0BOro
po3c/ilyBaHHS, C/iJ, aKLeHTYBaTU Ha MJIMHHOCTI
yacy, TOOTO CTaH pPyXy 4acy, BJACTHUBICTb 4acy
OYTH CHyYKUM, 3MiHHUM 260 TEKYIUM.

1 KpuMiHa/JbHUH poLiecyaIbHUM KOZEeKC YKpal-
HU : 3akoH Ykpainu Bif 13.04.2012 Ne 4651-VI //
Basa ganux (B/]) «3akoHoAaBCcTBO YKpainu» / Bep-
xoBHa Pagma (BP) VYkpainu. URL: https://zakon.
rada.gov.ua/laws/show/4651-17 (naTa 3BepHEHHS:
18.01.2024).

2 [loci6bHuK i3 cTaTTi 6 EBpomeiicbKoi KOHBEHIIiT
3 npaB Jw0JuHU. [IpaBo Ha cnpaBeAJMBUH cy[
(xpuMiHa/IBHO-TIpOLeCyaIbHUM acneKT). OHOBJIEHO
31 rpyausa 2019 poky // European Court of Human
Rights cat. URL: https://www.echr.coe.int/
documents/d/echr/Guide_Art_6_criminal_UKR
(maTa 3BepHeHHs: 18.01.2024).

3 [lepeb6ir // BikicioBHuk : Bin. ciaoB. URL:

https://uk.wiktionary.org/wiki/nepe6ir (maTa
3BepHeHHs: 18.01.2024).
4 Tlepe6ir nogiit // BikicJOBHUK : BiJ. CJIOB.

URL: https://uk.wiktionary.org/wiki/nepebir_nozii
(maTa 3BepHeHHs: 18.01.2024).
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[llono TepMiHa «BiJHOBJIEHHSI» B acCHEKTi,
SIKUM Hac LiKaBUTb, TO BiH BUKOPUCTOBYETHCS B
KIIK Ykpainu 3/1€6i/b110ro B KOHTEKCTI BiiHOB-
JIEHHS ZIOCYZI0BOTO po3ciiayBaHHs (4. 5 cT. 219,
cT. 282) Ta BiJHOBJIEHHS] KPUMiHAJIBHOTO MPOBa-
IxeHHs (cT. 515). Y Bxke 3ragyBaHiit ct. 282 KIIK
YKpaiHu 3aKoHOJaBellb YIiTKO BHCJOBUB CBOE
BOJIEBHABJIEHHA B YaCTHMHI YHOPMYBaHHS Ipole-
ZypY 8i0HO8/1eHHS JOCYA,0BOTO PO3C/IiAyBaHHSA Ta
nmigcraB Woro BigHoBseHHs (4.1)5. HaTtomicth
yuHHUM KIIK Ykpainu He nepejbavyae Ta He BU-
3HAQYa€ MpOLeAypH BiAHOBJIEHHA [JOCYL0BOrO
po3c/iiyBaHHS NpU MOBEPHEHHI 06GBUHYBAIbHO-
ro aKTa MPOKypopy, K i Mpu MoBepHeHHi oMy
KJIOMOTAHHS MPO 3aCTOCyBaHHS NPUMYCOBHUX 3a-
X0/iB MeZIMYHOr0 ab0 BUXOBHOI'O XapaKTepy.

Takox 3BepHIMO yBary, L0 TepMiH IOHOB-
JIeHHA LiIJIKOM IPaBWJIbHO BUKOPUCTOBYETLCA B
KIIK YkpaiHn came B KOHTEKCTiI NOHOBJIEHHS
NpONyLIeHUX NMpoLecyaJbHUX CTPOKIB (cT. 117), a
He 11010 IOHOBJIEHHA JOCYZ0BOI'0 pO3CifyBaH-
Hs1 260 IOHOBJIEHHS KPUMiHAJILHOI'O IPOBa/XKEeH-
HA. [IoKa30BoO, 10 CTPOK JOCYAOBOTO PO3CIiAy-
BaHHS, 1110 3aKiHUYUBCS, NOHOB/1eHHI0 He MiJJISira€e
(4. 5 cT. 294 KIIK Ykpainu)é. [lo pedi, B oguHaA-
UATUTOMHOMY CJIOBHHUKY YKpalHCbKOI MOBHU
CJI0BO «IIOHOBUTHU» O3HA4ya€ CTBOPIOBATH 3aHO-
BO 1[0-HEOY/b 3HUILEHE, 3pyHHOBaHe, OBepTa-
THU BTpPAaYyeHUU CTaH, 3/IMCHIOBATH 3HOBY fAKY-
HeOy/lb NPUNMHEHY [il0, IPOJOBXKYBaTH Nepep-
BaHHUMU [IpoLec, CTOCYHKH TOLLO; BilHOBJIIOBATH .

[IpoTe, AK MU BxKe NepecBiAYMUINCA, OBEp-
HeHHs1 06BUHYBa/JIbHOTO aKTa, KJIONOTAHHA NPO
3aCTOCYBaHHSI NPHUMYCOBHUX 3aXOJiB MeJUYHOrO
ab0o BUXOBHOTO XapaKTepy NPOKypopy 3AiHCHIO-
€TbCS He 3 METOI0 8iIJHOB/1eHHS NOCY[0BOTO PO3-
CliyBaHHS, a OTXKe, i He 3 MeTOI0 B8I0HOB/IEHHS
CTPOKY JOCYZJOBOrO pO3CJiZjlyBaHHf, i TUM Iade
HIOT0 NOHOB/IEHHS, IKILI0 TAKWU CTPOK 3aKiHUMUBCA
(mpomny1eHHH, CIJIMHYB).

B inmomy x pasi, 3a ymoB fil yuHHOro KIIK
YKpaiHy, MU 3HOBY NOBEPHEMOCH [0 BXe apxald-
Hux HuHi nmpaBui KIIK Ykpaiau 1960 poky Ta 6e3
HasgBHUX [UI LbOr0 MpOLecyaJbHUX MiJCTaB y
YUHHOMY KpHMMIiHaJIbHOMY IPOLIECYaJIbHOMY 3aKO-
Hi OyZieM0 peasi30oByBaTU HeA03BOJIEHY CbOTO/HI

5 KpuMiHaibHUH  TIpolecyaJbHUM  KOJeKC
Ykpainu : 3akoH Ykpainu Big 13.04.2012 Ne 4651-
VI // B/l «3akoHozaBcTBO YKpaiHu» / BP Ykpainu.
URL: https://zakon.rada.gov.ua/laws/show/4651-
17 (maTta 3BepHeHHs: 18.01.2024).

6 Tam camo.

7 IloHoBJitoBaTH // CJIOBHUK YKPaAiHCHbKOI MOBU.
AkaseMiuHUN TJyMauHUM cioBHUK (1970-1980) :
caiit. URL: https://sum.in.ua/s/ponovljuvaty (aara
3BepHeHHsT: 18.01.2024).


https://uk.wiktionary.org/wiki/%D1%85%D1%96%D0%B4
https://uk.wiktionary.org/wiki/%D1%87%D0%B0%D1%81
https://uk.wikipedia.org/wiki/%D0%94%D0%BE%D0%B2%D0%B6%D0%B5%D0%BD%D0%BA%D0%BE_%D0%9E%D0%BB%D0%B5%D0%BA%D1%81%D0%B0%D0%BD%D0%B4%D1%80_%D0%9F%D0%B5%D1%82%D1%80%D0%BE%D0%B2%D0%B8%D1%87
https://uk.wikipedia.org/wiki/%D0%94%D0%BE%D0%B2%D0%B6%D0%B5%D0%BD%D0%BA%D0%BE_%D0%9E%D0%BB%D0%B5%D0%BA%D1%81%D0%B0%D0%BD%D0%B4%D1%80_%D0%9F%D0%B5%D1%82%D1%80%D0%BE%D0%B2%D0%B8%D1%87
https://uk.wiktionary.org/w/index.php?title=%D0%BF%D0%BE%D1%81%D0%BB%D1%96%D0%B4%D0%BE%D0%B2%D0%BD%D0%B8%D0%B9&action=edit&redlink=1
https://uk.wiktionary.org/w/index.php?title=%D0%BF%D0%BE%D1%81%D0%BB%D1%96%D0%B4%D0%BE%D0%B2%D0%BD%D0%B8%D0%B9&action=edit&redlink=1
https://uk.wiktionary.org/w/index.php?title=%D0%BF%D0%BB%D0%B8%D0%BD&action=edit&redlink=1
https://uk.wiktionary.org/w/index.php?title=%D0%B2%D1%96%D0%B4%D0%B1%D1%83%D0%B2%D0%B0%D0%BD%D0%BD%D1%8F&action=edit&redlink=1
https://uk.wiktionary.org/w/index.php?title=%D0%BF%D0%BE%D0%B4%D1%96%D1%8F&action=edit&redlink=1
https://uk.wiktionary.org/wiki/%D1%8F%D0%B2%D0%B8%D1%89%D0%B5
https://uk.wiktionary.org/wiki/%D1%82%D0%BE%D1%89%D0%BE
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npoLefypy A0AATKOBOTO PO3C/i/lyBaHHs, gKa per-
JnameHTyBajsaca cT. 246 KIIK Ykpainu 1960 poky
(v pepakuii sik 2007, Tak i 2011 pokiB).

Takum YUHOM, 88AHCAEMO, WO nepebdiz cCmpoKy
docydosozo po3caidy8aHHs hicAsi NOGEPHEHHS Cy-
dom 068UHY8A/IbHO20 AKMA, K/I0NOMAHHS NPO 3d-
CMOCY8AHHS NPUMYCOBUX 3ax00i8 Medu4H020 a6o
BUX0BHO20 XApaKmepy NpoKypopy aHi 8i0H08/1t0-
€MbCS, GHI NOHOBIEMbCAL

II. AKumu xc € KpuMiHAIBbHI NpoYecyanbHl Ha-
C/1I0KU nogepHeHHs1 068UHY8A/IbHO20 aKmMa NpokKy-
popy?

OkpeMi mpo6JsieMHI NUTaHHS TOBEPHEHHS
O0OBHHYBAJIbHOTO aKTa MpPOKYpOpy BKe OyJu
npeAMEeTOM HAyKOBHUX PO3BiJIOK 6araTboX AOCJi-
JHUKIB, 30kpeMa O. [muHsaHoro, I. T'noBwok, B. Ko-
aoayuuH, B. Muxainenko, A. Tymansuy, C. [ynab-
rina Ta iH. BignoBizHo g0 4.4 cT.110 KIIK
YkpaiHu 06BUHYBa/IbHUH aKT € NMpOLecyalbHUM
pilleHHSIM, IKUM NPOKYPOp BUCYBa€ OGBHHYBa-
YeHHSl Y BUMHEHHI KpUMIiHaJIbHOr'O MPaBOIOpPY-
IIeHHA | AKUMM 3aBepIIyETbCA [O0CyL0Be PO3CJi-
ZLyBaHHs. OGBUHYBaueHHs — Iie TBEPAKEHHS PO
BUMHEHHS1 IEBHOIO 0CO60M0 AisiHHA, nepejbaye-
HOT'0 3aKOHOM YKpaiHU PO KPUMiHaJIbHY BifIo-
BiZlaJIbHICTh, BUCYHYTE B MOpsAJKY, BCTaHOBJIE-
HoMmy KIIK Ykpainu. O6BUHYBaJIbHUH aKT Mae€
BiAimoBijaTM BHMOraMm, nepeab6adyeHUM cT. 291
KIIK Ykpainul, ski cTaHOBASTB I'ATh rpyI. Bif ix
OLIHKH IiJ, Yac MiAroTOBYOr'o CYAOBOro 3acifaH-
Hs1 3aJ1€KUTb, SIKe pillleHHs 6y/le NpUHHATE — PO
NIOBEpHEHHS] 0OBUHYBA/JIbHOTO aKTa YU IpPO MpHU-
3HaueHHs CyJl0BOr0 PO3IJIsi/ly Ha Horo miacrasi.

Yuuuuit KIK Ykpainy, ckacyBaBLIM iHCTH-
TYT [LOLATKOBOI'O0 pO3C/iJyBaHH{, 3a/]ULIKMB MO-
K/JIMBICTb TOBEPHEHHS O6GBUHYBAJbHOTO aKTa
IPOKYpOpYy, ajle BOYeBH/lb He 3 MeTO HaJlaHHA
Jl03BOJIy Ha IPOBeJEeHHA pO3C/aifyBaHHA. Alke
yHopMoBaHa 3a KIIK Ykpainu 1960 poky Moxiu-
BiCTb [10JaTKOBOIr'0 PO3CJiJyBaHHS HEOJHOpPa30-
BO KPUTHKYyBaJlacd fK Y JOKTPHHI, TaK I B pilieH-
HsX EBPOMNENCHKOTO Cy/y 3 NMpaB JIIJUHU (Jasti -
€CIIJI) yepe3 cTBOpeHi TOro4yacHUM HalliOHaJIb-
HHM 3aKOHOJaBLieM IlepelyMOBH JJ11 KMOBIpHHUX
NopyuleHb IpaB JIOAWHY, 30KpeMa KOHBEHIiM-
Hux. Tomy nedt iHCTUTYT i 3HUK i3 ynHHOTO KIIK
YkpaiHuy, BJacHe, yepe3 WIKIAJUBICTD BiH 10 HbO-
ro He NOTpaNMB. AJle )X MU CIOCTepiraeMo, o y
MpaKTUYHIN Ais/IbHOCTI € OKpeMi TeHieH1lii npo-
By NEeBHUX PUC apxaiyHOl NMpoueaypyu A0AaTKO-
BOI'0 pO3C/ijlyBaHHs (MO3UIlii MPO MOKJIHBICTb

1 KpuMiHa/ibHUM  mpolecyalbHUM  KOJEKC
Ykpainu : 3akoH Ykpainu Big 13.04.2012 Ne 4651-
VI // B/l «3akoHozaBcTBO YkpaiHu» / BP Ykpainu.
URL: https://zakon.rada.gov.ua/laws/show/4651-
17 (nata 3BepHeHHs: 18.01.2024).
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NpOBA/KEHHS CAiA4ux (po3UIyKOBUX) A mics
[IOBEPHEHHS1 OOBMHYBAJIbHOI'O aKTa IPOKYpopy,
BiZJHOBJIEHHA JOCYLOBOIO PO3C/JiyBaHHA, BijHO-
BJIEHHSI CTPOKY JOCYZ0BOT'0 PO3CJilyBaHHA MiCJIs
MOBEPHEHHS1 OGBUHYBAJIBHOTO aKTa HPOKYPOpY
TOII0) SIK aTaBi3My, 1[0 € HEMPUITYCTUMHM.

Busnaemo, 10 ¥ 4MHHaA Ipouefypa NOBep-
HEeHHsl 0GBHMHYBaJIbHOI'O aKTa MPOKYpopy He € J10-
ckoHaJsiow. Ciig moroauTHch i3 B. MuxaijieHKo
(2022) B TOMY, 110 «...3a/TMIIAKOYH BIAKPUTUM MH-
TaHHA PO caMy HeOOXi[HICTb TaKUX MPUIMUCIB y
3MarajibHii KOHLENIii KpUMiHaJbHOTO MpPOBa-
JPKEHH$, 3 BIIEBHEHICTIO MOXKHa CTBEPXKYBaTH, L0
BiH perJlaMeHTOBaHWUM HeSIKICHO..., 1110 CTBOPIOE
BeJIMKi 6JIOKM MPaKTUYHUX Mpo6JieM, BUPIlLleHHS
SIKUX BHMarae IMpolecyaJbHOi eKBiIOpHUCTUKY,
3YMOBJIKOE HEBU3HAYEHICTD Y IPAB03aCTOCYBaHHI i
He CIpUsi€ NPOSICHEHHIO CTAHOBHIA 0COOH, CTO-
COBHO fIKOI 6y/I0 CK/JIaZleHO OOBHMHYBaJIbHUH aKT,
Ta CIpPaBeJJIMBOCTI KPUMIHAJBHOrO MpPOLECY B
LIJIOMY».

OnHuM i3 TakuxX Npo6GJIEMHUX MUTAaHb € HOP-
MaTHMBHe He BU3HAayeHHs 4YacOBUX MeX, AKi Ha-
Jal0ThCsl /11 YCYHEHHs1 HeJl0/iKiB 06BUHYBa/Ib-
HOTO aKTa i ¢pakTUYHO MOBTOPHOI'O 3BEPHEHHS 3
HUM JI0 CyAy. Y KOHTeKCTi He6Ge3[eyHOCTi Hop-
MaTHUBHOI HEBU3HAYEHOCTI CTPOKY, MPOTACOM
SKOTO NPOKYpOp Ma€ NOBTOPHO HANpPaBUTH [0
CyAy OOBHUHYBAJbHUM aKT YW KJONOTaHHS, LI0
OyJIM loMy MOBEPHYTI Cy/10M 3i cTaAii miaAroToB4o-
ro nNpoBaJykeHHs B nopAAKy cT. 314 KIIK Ykpainy,
TO CJIiZi HArOJIOCUTHU IPO BiZICYyTHICTb K BKa3iBOK
3aKOHY, TakK i 000B’AAI3Ky B CyZly BCTaHOBJIIOBaTHU
CTPOK, HeOOXiJHUH [Jisi YCyHEHHS NOpYLIEHb.
Takuil cTaH crpas JiMlle CIpUS€E 3aTATYBaHHIO B
yaci kpuMiHajbHOro mnpoBamkeHHs ([JIMHCBKa,
2014, c. 459). ToMy, SIK CJYLIHO 3 IIbOT'O IPUBOJY
3ayBaxye . [1oBroK (2022, c. 13), HU3Ka NUTaHb,
qaki posraaganuca KKC BC, posraspanoTbesa Te-
nep i TOPKaThCA CTPOKIB LOCYLOBOIO PO3CIiAy-
BaHHS{], 3yMOBJIEHI, 30KpeMa, HEeBU3HAYEeHICTIO
TEeMIOpaJbHUX NMUTAaHb NpPU MOBEPHEHHI O06BU-
HYBaJIbHOT'0 aKTa NPOKYpopYy.

Lo mporasuHy cnpo6yBaB MOJL0JaTH CBOTO
yacy Buuiyii cnenianizoBaHui cyf, YKpaiHu 3 po-
3IJIAAY UMBUIBHUX | KpUMIHAJBHUX CIpPaB CBOIM
auctoM Bif 3 »koBTHs 2012 poky Ne 223-1430/0/
4-12, ne 6yJsio 3a3HAYe€HO, 110 MPO MOBEPHEHHS
06BUHYBAJILHOI'0 aKTa MPOKYPOPY CyJ MOCTaHO-
BJISIE BiZIMOBiIHY yXBaJsy, sIKOI0 3000B’A3y€ Mpo-
Kypopa YCYHYTU BHABJIEHI HeJOJIIKA Npoms2om
BU3HAYEHO20 HUM PO3YMHO20 CMPOKY, AKUHA Ma€
6yTH JOCTATHIM JJI1 BUIpPABJIEHHS JONYLleHUX
HepoJiikiB2. Leit ke migxig nigTpumas KKC BC y

2 [Ipo mopsiAoK 3AiliCHEHHs MiATOTOBYOTO Cy-
JI0BOT0 IPOBa/KeHHA BifnoBiaHo no KpuMinaabHOro
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BXKe 3ra/lyBaHiil HaMU NOCTaHOBI BiJ 7 TpyJHA
2022 poky, Bka3aBuiy, 1o nosoxeHHsa KIIK Yk-
paiH¥ He MICTATb KOHKPETHOTO CTPOKY, B IKHH
MPOKYPOp NOBUHEH YCYHYTHU BCTAHOBJIEHI CYOM
HeJIoJIiIKH OGBHUHYBAaJILHOI'O aKTa, a TOMY Taki
HeJI0JIiKH MOBUHHI 6yTH YCYHYTi B MeXXaX PO3yM-
HOTO0 CTPOKyL.

HaykoBi po3BifKHU TeX MICTATb aBTOPCBHKI
npono3uuii, sk 6yTh B Takiil cutyanii. Tak,
C. Wyaprig (2023) 3a niszcyMKaMy NPOBEAEHOT0
JOCJi)KeHHS1 BBaXKa€, LI0 €AWHOI0 IMiJICTaBOIO
JlJIs1 IOBEPHEHHSI 0OBUHYBAJIbHOI'O aKTa MPOKY-
popy € oro HeBignosigHicTb Bumoram KIIK Yk-
palHu. YCYHYTH LI HeJ0JiIKA NIOBMHEH BUKJIIOY-
HO MpOKYpOp YyIpOJOBX pO3YMHOI'O CTpOKY,
AKWHN He NOBHHEH IepeBUILYyBaTH TPbOX JHIB 3
JHS1 HaJXO/pKeHHs 0OBHMHYBAaJIbHOI'O aKTa Ipo-
Kypopy. [loBepHeHHs1 06BHMHYBaJIbHOIO aKTa He
nepezbayae NOHOBJEHHs CTajil J0OCYyAO0BOrO
poO3C/ilyBaHHA Ta BiANOBIAHO He MOHOBJIKE Il
CTPOKIB 1 He HaJa€E MOXJIUBOCTI NPOBEJEHHA
cniguux (posimykoBuUX) Aid. 3arajsoMm, HiATpu-
Myl04YM O3Ha4yeHUH NifxiJ 3ayBakKUMO, 1[0 3a
npaBusaMu Kjacudikauii y npaBoBii JOKTpUHI
KpUMiHa/JIbHUX NpolecyaibHUX cTpokiB (Karmui-
Ha Ta iH., 2022) cTpoK, NPOTArOM SIKOr0 MPOKY-
pop Ma€ BUKOHATH JIHlle Ty CyKYyIHICTb BiAIO-
BilHUX TMpollecyaJibHUX [ild, SIKa € CyBOPO
HeoOXiZJHO JJIsl IPUBEJIEHHS LIbOT0 aKTa y BiJl-
noBigHicTh g0 BUMor KIIK Ykpaiuy, mo cyTi, €
NIPAaBOBCTAHOBJYMUM HEBU3HAYEHUM CTPOKOM-
nepiofioM, IKUKA Mae 6yTU BCTAaHOBJIEHUH yNOB-
HOBaXX€HOI0 N0CaZ0BOI0 0CO60I0, TAKOIO SIK MPO-
Kypop, 3 ypaxyBaHHAM 3acaJ, KpHUMiHaJbHOTO
MPOBa/l>KEHHS, 30KpeMa po3yMHHUX CTPOKIB i pe-
JieBaHTHOI npakTuku ECIIJI (AuckpeniiiHi mos-
HOBa)KeHHH NPOKypopa MOBUHHI MaTH CBOI Me-
X, AKi 33aZjlaHO BIAIOBIAHOIO YXBaJIOO CyAy Ta
I'PYHTYIOTbCA Ha BUMOrax NPUHLUIY OpUAAY-
HOI BU3HAYEHOCTI, IKUM 3aCTOCOBYETHCS HE JIU-
1Ie 1010 CTOPiH MPOBaKEeHHS, a ¥ /10 HallioHa-
JbHUX cyniB (Melnyk v. Ukraine, Diya 97 v.

MPOLeCyaJbHOTO KOAEKCYy YKpaiHU : sucT Buioro
crienjiajni3oBaHoro cyay YKpaiHU 3 po3rysany
UMBIJIbHUX 1 KpuMiHaibHUX cnpaB Bijg 03.10.2012
Ne 223-1430/0/4-12 // B]] «3akoHO/iaBCTBO YKpai-
Hu» / BP VYkpainu. URL: https://zakon.rada.
gov.ua/laws/show/v1430740-12 (naTa 3BepHEHHS:
18.01.2024).

1 MloctaHoBa koJierii cygaiB TpeTboi cymoBoi
nayatu KacaniiHoro KpuMiHaabHOTO CyAy y cKaafi
BepxoBHoro Cyzay Big 07.12.2022 : cupaBa Ne 681/
1033/20, npoBamxenHs Ne 51-717km22 // €quHuit
JlepKaBHUM peecTp cyfoBux pimeHb. URL: https://
reyestr.court.gov.ua/Review/107834075 (maTa
3BepHeHH:: 18.01.2024).
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Ukraine)?; 3aKOHO/JJaBCTBO NMOBWHHO 3a6e3Meyu-
TH HaJIe)XHUM piBeHb IPAaBOBOr0 3aXUCTy Bij,
CBaBi/JIbHOTO BTpy4YaHHS 3 GOKy JiepKaBHHUX Op-
raHiB (P.G. and J.H. v. the United Kingdom)?3; 3ako-
HOJZIAaBCTBO Ma€ JOCTAaTHbO YiTKO BU3HA4yaTH Me-
XK1 AYcKpelii, HAJaHOI KOMIIETEHTHUM OpraHaM
BJaZiM, Ta mopsAaok ii peanizanii (Gillan and
Quinton v. the United Kingdom, Hasan and Chaush
v. Bulgaria))*.

[Ipu npoMy Lielt CTPOK Ma€ 6YTH TaKUM, 1[0 Ha
BUKOHAHHS YXBaJlk CyAy BiZJBOAUTLCS JAOCTATHBO
yacy JJi1 BYMHEHHA IPOKYpOpPOM BiATOBiZHUX
npoliecyasibHUX il 6e3 HEBUIIPAB/AHOI 3aTPUM-
KU Ta 6e3 NepelKoPKaHHS YU YHEMOXKJIMBJIEHHS
peanisanii npaBa Ha 3axucT. HaBeneHuN CTpok
Ma€ OXOIJIIOBAaTH NPOMDKOK 4acy MiX ITOBEpHEH-
HSIM 06BHMHYBaJILHOI'O aKTa i 10 3BEpHEHHS [0 Cy-
Jy 3 OOBHHYBAJbHUM aKTOM, SIKUH NMPUBELEHO Y
BignoBigHicTh A0 BUMor KIIK Ykpainu. Bignosia-
HICTb TAaKOTO CTPOKY KpUTepisiM JJi1 BU3HAYEHHS
PO3YMHOCTI CTPOKIiB KpUMIHAJILHOTO MPOBAa/XKEH-
He, BcTaHoBJieHUM CT. 28 KIIK Ykpainu Ta cT. 6
KonBeHL1ii 3 ypaxyBaHHSIM pesieBaHTHOI MPaKTUKU
€CI1J1, 3yMOBJIIOE HEOOXiAHICTb 06YMC/IEHHS 3ara-
JIbHOI TPUBAJIOCTi LIbOTO CTPOKY, IKUH BapTo 06-
paxoByBaTH NOCJiZ0BHO, SIK PO Lie HJeTbCs Y Io-
cranoBi KKC BC Big 12 rpyausa 2023 poky®. Tomy
nepil HiXK OKPeCcJUTH BiANOBIAHICTH KpUTeEpiaM
[J151 BU3HAYEHHS PO3YMHOCTI CTPOKIB KpUMiHaJIb-
HOT'O IPOBa/KEHHS CTPOKY, IPOTArOM SKOIO PO-
Kypop IpuBOAUB y BifnoBigHicTh fo BuMor KIIK
YKpaiHu 06BUHYBaJbHUH aKT, SIKUU HOMy 6yJsi0
NOBEPHYTO CyZOM, CJiJ, MPaBUJIbHO OOYUCIWUTH
TPUBAJIICTh LJbOI'0 NPOMDKKY 4acy. 3aZJis LbOro
CJlii NpaBUJIbHO BCTAHOBUTHM NEPIUMI Ta OCTaH-
Hill JHi bOr0 CTPOKY: BU3HAYE€HHS MEepUIoro i
OCTaHHbOTO JHSI CTPOKY NMOTPiGHO 06paxoBYBaTH
nocaifoBHo. Cnepiy Heo6XilHO BUSHAUUTH JieHb
[IOBEPHEHHS1 OOBMHYBAJIbHOI'O aKTa IPOKYpopy.
TakuM JHeM € JleHb MOCTAaHOBJIEHHS BiZIMOBigHOL
yxBau cypoM. Hapani noTpi6HO BU3HAUUTH KiH-
LeBy JaTy LIbOTO CTPOKy. Takow JaTow € JleHb
HAJXO/DKEHHS JI0 Cyly 0OBUHYBaJIBHOT'O aKTa, L0
Ma€ MiATBepIKyBaTHUCH BiJNOBIZHOK BiJMITKOIO

2 Orsia/, IpaKTUKK EBPONENCHKOTO Cyy 3 MpaB
JIIOJIJMHY I110/I0 3aCTOCYBaHHA NPUHLMINY IOPUANYHOL
BU3Ha4eHOCTI: okpeMi acniektu. Kuis, 2023. C. 107.

3 Tam camo. C. 34.

4Tam camo. C. 96.

5 TloctaHoBa koJierii cyaaiB Ilepmoi cymoBoi
nasiatu KacaniiHoro KpuMiHaJbHOTO CyAy y cKaafi
BepxoBHoro Cynay Big 12.12.2023 : cnpaBa Ne 355/
942/21, npoBagxeHHs Ne 51-4343km23 // €aunHuit
JlepKaBHUM peecTp cyfoBux pimeHb. URL: https://
reyestr.court.gov.ua/Review /115681055 (maTa
3BepHeHH:: 18.01.2024).
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cyay. luie Tozi, BpaxoByIO4YU HOJIOMKeEHH CT. 115
KIIK Ykpainu, BCTaHOBUTH 3arajibHy TPHUBaJiCThb
03Ha4eHOoro CTpokKy. [lani ciif 3BakaTH Ha Ti Ipo-
1iecyaibHi Aii, ki 6yJI0 BYNHEHO MPOKYPOPOM Y
MeXKax HaBeJleHOTO CTPOKY, Ta IX CIiBBiJHOLIEHHS
i3 3arajbHOI TPUBAJICTIO I[bOTO CTPOKY. AHasi-
3YI04YW BU/IY Ta 3MICT MPOIeCyabHUX JiH, SKi 6ys10
BUYMHEHO, CJ1iJ] 3'ICYBaTH, YA € BOHU HArajJabHO I0-
TPiIOGHUMH [J/151 IPUBEJIeHHS1 0OBUHYBa/IbHOI'O aKTa
y BignoBigHicTe g0 BUMor KIIK Ykpainy, npo ski
Hmtocs B yxBaili cyfy. Y pasi gKio 6y/ie BCTaHOB-
JIEHO, 1[0 TPUBAIMH 4Yac Mic/isi TOBEpHEHHS 00BU-
HYBaJIbHOT'O aKTa NPOKYypOpY He BUMHSAJIOCH KO-
HUX MPOLIeCYaJbHUX i, TO HEOOXiTHO 3’sICyBaTH,
4yuM 6yJ1d BUNIPaBAaHi Taki 3aTPUMKHU.

OcKinbKu, sIK MU 8dice 3°1cy8au, N08epPHEHHS
068UHYBAILHO20 AKMA NPOKYPOPY He € 8i0H08/1eH-
HAM 00cydo8020 po3cAidy8aHHs, MOMY NPOKYpop
He 8npasi gukopucmosysamu 03Ha4eHy cumyayiro
3a0/151 nposedeHHs caiduux (po3wykosux) Oitl abo
iHwux Oitl, cnpsiMosaHux HA 36UpaHHsi JoKasis,
YX8a/eHHS piWleHb npo NpodoB8l’CeHHs1 CMPOKIg
docyd08020 p0o3caidy8aHHs moujo.

111 ki npoyecyanwHi 0ii (piwieHHs1) Modxce 84u-
Humu (npuiiHamu) npoKypop y nepiod mixc nosep-
HEeHHsIM 008UHY8A/IbHO20 akma i do 386epHeHHs1 00
¢yady 3i 3MIHEHUM 068UHYBA/ILHUM AKMOM?

Bigpasy 3ayBakMmo, L0 BJaJHI MOBHOBA-
»KeHHS [IPOKypopa fK rapaHTOBaHa 3aKOHOM Mipa
NPUUHATTS pillleHb i BUMHEHHs [il € OJHUM i3
KoMIeTeHLiHHUX esieMeHTIiB (JloGoiiko, 2006,
C. 25), Mexi 4yu 06CAT SIKUX, KpiM HeJJONyCTUMOCTI
3iliCHEHHS HEBJIACTUBUX JIJIsl OpraHy 4 1ocajio-
BOI 0cO6U QYHKIiH, BTpYYaHHS B YyXKUH NpeMeT
Bi/JaHHsI, HE3aKOHHE NepeOUPaHHs BJIAJJHUX MOB-
HOBaXXeHb IHILOr0 OpraHy, BCTAHOBJIKTHCA |
NpolecyaJlbHUMHU CTPOKaMM I[pOBa/KEHHA Ipo-
LeCyaJIbHUX [N Ta NPUHHATTSA NPOLLeCyaJbHUX
pillleHb Ha KOHKPETHIM cTaAil MpoBa/KeHHS.

[locTae nuTaHHS, SKAM 32 CBOEIO MPUPOJOIO €
MPOMDXKOK 4acy, MPOTArOM fIKOr0 NMPOKYpOp BiJ-
HOBJIIOE ZIeQEKTHICTh CBOI'O MPOILECYaTIbHOTO Pi-
IIEeHHS Y 3B'SI3Ky 3 iMIEpaTUBHUMH IMPUIIHCAMU
Ha e cyay? fk paHille MU BxKe BUCHYBAJIM, TAKUU
IPOMDKOK 4acy He € CKJIaZJ0BUM eTaloM J0CyZo-
BOI'O pO3CJiflyBaHHA. A/LKe OJHUM 3 IOPUAUYHUX
dakTiB, 3 IKUM 3aKOH IOB’I3y€ 3aBepLIEHHS CTa-
Jil 0Cy[0BOr0 pO3C/IilyBaHHS, € HANIPABJIEHHS 10
CyAy OOBUHYBaJIbHOTO aKTa, KJIOMOTAHHS MPO 3a-
CTOCYBaHHS PHMYCOBHUX 3aX0/iB MEAUYHOTO abo
BUXOBHOTO XapaKTepy, KJIOMNOTAaHHA MpO 3BiJb-
HeHHS 0cO6H Bijj KpUMiHA/IBHOI BiZIOBiAaIbHOCTI,
KJIOIIOTAHHSA NP0 3aKPUTTH KPUMIHAJIBbHOIO IPO-
BamxeHHs (m. 5 4. 1 cT. 3 KIIK Ykpainu)!l. [Jo-

1 KpuMiHaAbHUM  TpolecyaJbHUN  KOJeKC
Ykpainu : 3akoH Ykpainu Bix 13.04.2012 Ne 4651-
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ONpaLoBaHHA K NPOLEeCyaJbHOr0 pillleHHd Npo-
KypOpOM aHi BiZJHOBJIIOE Mepebir craaii gocyno-
BOT'0 PO3CJilyBaHHA, aHi IOHOBJIIOE ii, TaK caMO
AK 1 TeMnopaJibHi ii nokasHuku. CyTHICTIO iHCTH-
TYTy NOBEPHEHHS1 06BUHYBAJIBHOIO aKTa MPOKY-
popy 3i cTazil nonepegHbOroO CyZ0BOTO PO3JIAAY
€ MEeBHUU ColjiaJIbHO-TPAaBOBUM KOMIPOMIC Mix
3acaZlol0 3MarajibHOCTi # edeKTHBHOIO peaJisa-
Li€0 KPUMIHQJIBHUM I[pPOBa/PKEHHAM CHUCTEMHU
3aB/JaHb, BU3HaueHUx cT. 2 KIIK Ykpainu. Takuit
KOMIIPOMIC NOJIATa€ B HE3aCTOCYBaHHI 0 CTOPO-
HU 06BHMHYBa4yeHHS NpolLleCyaJbHOI CaHKLiI y BU-
g4l BiAMOBU B 3aJ0BOJIEHHI KpHUMiHaJIBHO-
IPaBOBOIO MO30BY CYJIOM 4epe3 NeBHY JedeKT-
HICTb aKTa OOGBHHYBAauyeHHs, L0 He MOXe OGYTH
YCYHeHa IIiJi 4ac CyZ,0BOro po3rJsany, BTiM HaJlaH-
Hsl IPOKYPOPY MOXKJIMBOCTI yCYHYTH Taki Jedek-
TH. CaMe 14 IX YCYHeHHs | 3A1MCHIOETbCA TNOBep-
HEHHS1 0OBUHYBAJIbHOTO aKTa MPOKYpopy, L0 ax
HiIK He piBHO3HA4YHO MOBTOPHOCTI B il mponecya-
JIbHOMY 3HadeHHi. [IpaBoBi iTeparnii (moBTOpHI
NpOBeJleHHA THUX YW IHLIMX NpoLecyaJbHUX JiH
Y HaBiTh IIJIMX MPOBA/)KEHb), X04a U iHOAI €
BUIIpaBJ@HUMH fIK CKJIaZ0Bi IIpaBa Ha CyJOBHUMU
3aXHUCT, [IPOTe 3 TOYKU 30y 3abe3neyeHHs edek-
TUBHOTO 3JiMICHEHHS1 KpPUMiHaJIbHOIO MpOBa-
JDKEHHS He € OaKaHUMHU, OCKUJIbKYA He COPHUSIOTh
BUpILIEHHIO CIpaBU B PO3yMHU#l cTpok. Came
TOMY 3aKOHOJZaBellb MiIX0JUTb BKpall BUBRKEHO
Jl0 BCTaHOBJIEHHS MOXXJIMBOCTI NOBEpPHEHHH MiJ
yac MpoBa/)KEHHSA 10 paHille peasli3oBaHUX [iH,
ix nepeBipku. PeBi3iliHe Ha4ya/0 KOHIENTYa/lbHO
OHOBJIEHOTO HaLliOHAJIbHOTO MPOLeCy BiANOBiJA€E
BUMO3i 3abe3MneyeHHs1 CTabiIbHOCTI Cy0BUX pi-
LIeHb, aJpKe BUIMALKU I[OBEPHEHHS CHpaBU Ha
MOTEPEIHIO CTA/liI0 € BKpald o6MeXXeHUMU. [Hau-
KaTOpOM, 1110 CBilYUTH [IPO CTPMMaHe CTaBJIEHHA
3aKOHOJaBLA 0 iTepauil B IpoLeci, €, o-neplue,
He 6e3yMOBHUU XapaKTep NpaBoBUX (aAKTIB, 1110
iHiLiloOTE Ti 4M iHWI NoBTOploBaHHSA (mpoBa-
JPKEeHHs il U4 MOBTOpPHE BUPILIEHHS MPaBOBUX
nuTaHb). lle NposBASETHCS, 30KpeMa, y TOMY, 1110
3asBU NPO BiABiA UM camMoBiABij, anensiiiHi, ka-
caliiiHi ckapryu MarTb 6YTH OGIPYHTOBaHUMH, B
iHIIOMY pasi BOHU BiAXWIAKTBLCH; O TOrO XK ic-
Hy€ 3a60pOHa MOBTOPHOI'O 3BEPHEHHS 3 ileHTHU-
YHHUX NMUTaHb JO TOr0 CaMOro KOHTPOJIBHOTO
cy6’ekTa mpoBa/KeHHs (ieHTUYHUH caMoBif-
Biz, ckapra Tomo), i B pasi 3aMiHu cyazi cyq Mae
paBo, 3a YMOBU JOTPUMaHHA BCTaHOBJIEHUX y
4. 2 cT. 319 KIIK Ykpainu BUMOT, BUBHATH 3a He-
JOLiJIbHE PO3MOYMHATH CYLOBUM pO3I/fAj 3 Io-
4yaTKy Ta 3/ilCHIOBAaTH NOBTOPHO BCi a60 YaCTUHY

VI // B/l «3akoHozaBcTBO YKpaiHu» / BP Ykpainu.
URL: https://zakon.rada.gov.ua/laws/show/4651-17
(maTa 3BepHeHHs: 18.01.2024).
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npouecyaqbHux Aid Ttoujo. [lo-gpyre, ue Hafi-
JIeHHA CyAy BUIOI iHCTaHLil MOBHOBa)XEHHAMU
1110/10 BUpIillleHHS CIIpaBH 10 CyTi 6e3 NOBepHEeH-
H4 11 Ha onepeHIO cTafito. [Ipy nbomMy BUNaKH
TaKOr0 NOBEPHEHHS YiTKO BCTAHOBJIEHI B 3aKOHI
Ta He MiAJAral0Tb PO3LIUPIOBAJIBLHOMY TJyMa-
yeHHI0 (4. 1 cT. 415 KIIK Ykpainu)1.

IITo »k cTOCY€eEThCA NMOBEpPHEHHH [0 CTalil Lo-
CyZJOBOTO PpO3CJiZlyBaHHS, fIK B)Ke 3BepTalach
yBara, KIIK YkpaiHu ckacyBaB iHCTUTYT JoJaT-
KOBOTO pO3C/ifyBaHHS, THUM CaMHM YCYHYBILU
NepenoHy AJs peasisanil IPUHIUNY 3MarajbHo-
CTi y KpUMIiHAJIbHOMY CYLOYMHCTBI. YTiM, 3aKo-
HOJiaBellb YHOPMYBaB [iBa IHCTUTYTH — IOBep-
HEHHs1 OOBUHYBAJbHOIO aKTa MPOKypopy B
nopsaky ct. 315 KIIK Ykpainu Ta cynoBe fopy-
yeHHs1 (4actuHu 3-5 cT.333 KIIK Ykpainu)2.
OcranHi nepegbavaloTb ycyHeHHS AedeKTiB 3a-
KOHHOCTI, AONylIeHUX MiJ Yac JOCyZ0BOTr0 pPo3c-
JlilyBaHHs, Ta IeBHe BOCIIOBHEHHSI MNOBHOTH
JOCYZOBOr'0 pO3C/ilyBaHHA, yTIM a)X HiIK He Xa-
PaKTepPU3YIOTbCA NOBTOPHICTIO i TeMIOpaJbHO
peani3yloTbC B 4YacOBUX MeXax CyJ0BOro Ipo-
Ba/PKEHHH.

Bpaxosyouu suweHasedeHi 8UCHOBKU, 68a-
JHCAEMO, WO NPOKYPOP NPOMA20M 4ACy MIxHC noc-
MAHOB/IEHHAM CYyJOM YX8a/aU NPO NOBEPHEHHS
liomy 068uHysanbHO20 akma i do 38epHeHHs1 Jo
cydy 3 068UHYBA/ILHUM AKMOM, SIKUli hpusedeHo y
gidnosidHicmb do sumoz KIIK Ykpainu, mae suko-
Hamu auwe my cykynHicme 8idnogioHux npoyecy-
a/bHUX Oitl, KA HA BUKOHAHHS yx8aau cydy € Ha-
2a/1bHO NOMPpIGHO0 019 NpuedeHHs Yb020 akma y
gidnosidnicmb do sumoe KIIK Ykpainu. Came ma-
KoK € 0bMedceHicmb 06csicy KomnemeHyii cmopo-
HU 068UHYBAYEHHS NPU OMPUMAHHI NOBEPHYMO20
3 cydy 068UHYBA/ILHO20 AKMA, HA 8IOMIHY 8i0 nos-
Ho8aviceHb NPOKypopa y hepebicy docydoeozo pos-
caidysanHs (Bacucra, Fanaras, YaoBenko, 2023).

IV. [Ipomsizom s1K020 CMPOKY NPOKYypop nosu-
HeH 38epHymucs 0o cydy 3i 3miHeHUM 068UHy8a-
JbHUM GKMOM ma AKUMU € npagosi Hacaidku do-
NyWeHux HUM npoyecyanbHUX NOPyueHs?

Bepy4u [0 yBaru Bce BUIlle3a3HayeHe, CXU-
JIAIEMOCA [0 AYMKH, 110 NPOKYpOp NOBHHEH 3Be-
PHYTHCS [0 Cyly 3 0OBUHYBaJbHUM aKTOM, IKUH
npuBezieHo y BignoigHicTh o BuMor KIIK Ykpa-
iHM, y MexXax po3yMHOTO CTPOKY, TO6TO oApasy,
6e3 HeBUITPAB/JJAHUX 3aTPUMOK Iic/1s1 3aKiHYEHHS
BUKOHAHHSI HUM YyCixX MpoliecyaJbHUX Ail Ta
NPUHHATTA BiANOBIAHUX MpOLIECYaJbHUX Di-
lIeHb, SIKi HA BUKOHAHHSA yXBald Ccyfy OyJd Ha-
rajibHO MOTPiIGHUMH JJ1s1 IPUBEJEHHS 1[bOT0 aK-

1 TaMm camo.
2'Tam camo.
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Ta y BiAnoBigHicTh A0 BUMor KIIK Ykpainu i no-
Ja/IbLIOT0 3BepPHEHHA 3 HUM [0 CY4Y.

[IpoKypop He Moe, 3/I0BXKUBAIOYX IIpaBaMu
(moBHOBaXKEHHAAMU), TOOTO BCymeped o6CATY Ta
MOpsAAKY peanisaliii HUM JYCKpeliiHUX TOBHOBA-
»keHb, okpecsieHux KIIK Ykpainu Ta KonBeHuieto 3
ypaxyBaHHAM peJsieBaHTHOI npakTuku ECILJI, Bu-
KOpPHCTOBYBaTH IIOBEPHEHHSA Ha3BaHUX JIOKYMEH-
TiB A1 GAaKTUYHOrO NMPOJOBXKEHHS [JJOCYJI0BOTO
po3cJlilyBaHHs Ta yCyHEHHs Horo HeaoJikiB3. Ta-
KO>X HENPUIYCTUMO HEBUIPABLAHO 3aTPUMYyBaTH
Ha fIBHO HEpO3yMHUM abo B3arajli HeBU3HAYEHU I
TepMiH, fK i 3BOJIIKAaTU 3 HAIMPaBJIEHHAM [JI0 CYAY
O0OBUHYBAJILHOTO aKTa. Y 3B'SI3Ky i3 muMm cyn y
KOHKpEeTHil crpaBi Modce 3pobumu 8ucHO80K, 110
micjasi OTpYMaHHA HHM OOBUHYBJIbHOIO aKTa,
KJIOIIOTAHHA NP0 3aCTOCYBaHHA NPUMYCOBUX 3a-
XOJiB MeJUYHOTO ab0 BHXOBHOIO XapakTepy
CTOpOHA 06BHHYBaYeHHsl CBOIMM AiiMU (Hampu-
KJ1a/l, TPOBeIeHHAM C/TiAUUX (PO3IIYKOBUX) i)
daKTUYHO BiJHOBWJIA ZI0CY/OBE PO3CJiyBaHHS,
ske 3a npunvcamu ynHHoro KIIK Ykpainu BigHo-
BJIEHHIO B TAKOMY pasi He MiJi/iArasao, BiJHOBUBILH

3 [IpuHarigHo 3ayBa)XKMMO, 1110 3aKOHOJAaBellb
BIIPOBA/KYyE Y KpUMiHa/bHe INpoliecyalbHe 3aKo-
HOJABCTBO Ty KOHIIENIiI0 3/I0BXXKUBaHHS N1PAaBOM, 3a
SIKOI0 TaKUH cIoci6 Horo «peasisalii» € migcraBoto
I0OpUANYHOI BiAnoBizanpHOcTi. OfHaK B yMoOBax
3MarajibHOCTi Ta KOHQJIIKTHOCTI KpUMiHAJbHOTO
NpPOBa/PKEeHHS, KOJIM IHTepecu MOoro y4acHHUKIB Cy-
nepedyaTb OJUH OJHOMY, 30KpeMa € NPSAMO NPOTH-
JIEXKHUMHM, HaJlaHHA CIiJ40My CyAJi, CyAy, CTOPOHI
00BUHYyBau€eHHs IOBHOBa)XKeHb BU3HABaTH NeBHI Al
(nmepenik SIKMX € HEBUYEPIHUM) 3JI0BXKMBAaHHAM
NpoliecyaJbHUMU NIpaBaMy MOKe 3Ha4HO MiJipBaTH
NPUHLMIT [TPpaBOBOI BU3HA4YeHOCTi y cdepi KpuMi-
HaJIbHOTO CY/IOYMHCTBA | HifIK He COpUSATHME MOCH-
JIEHHIO NIPaBOBOT0 3aXUCTy Horo yyacHUKiB. OTxe,
JJI1 HeZONMyILeHHs TOro, W0 B JOKTPHWHI Ta Ha
NpaKTHULi UIMeHY€ETbCA 3/I0BXKMBAHHSAM, € NOTpeba B
3aCTOCyBaHHI IHIIOrO KOPUAWYHOTO MeXaHi3My -
dopmMastizauii nopyieHs i3 JOTpUMaHHAM NPUHIU-
Iy NpaBOBOi BM3HAYEHOCTi, TOGTO TAaKUM YHHOM,
o6 iXHS HasABHICTb/BiACYTHICTb He MorJa Io-
pi3HOMY TJIYMauUTUCA Y4YaCHUKAMH KpHUMiHa/lb-
HOTO NPOBa/KeHHs, 3 ypaxXyBaHHAM, 10 TepMiHO-
JIOTiA «3JI0BKMBAaHHA NPAaBOM Ha 3aXUCT» Y KPUMi-
Ha/IbHOMY NpOBa/RPKEHHI He 3aCTOCOBYETHCA (JUB.:
Jposzos 0., Jposgosa O. Wynaerin C. Ak 4ac Ha
O3HallOMJIeHHSA 3 MaTepiajaMU BIJIMBA€ Ha 3aBep-
LIeHHSA JOCYL0BOI0 PO3CAilyBaHHA Ta iHIII JOTUYHI
nutaHHg // HamioHasbHa acoujamis aaBOKAaTiB
Ykpainu : caitT. 29.06.2021. URL: https://unba.org.ua/
publications/6727-yak-chas-na-oznajomlennya-z-
materialami-vplivae-na-zavershennya-
dosudovogorozsliduvannya-ta-inshi-dotichni-
pitannya.html (naTa 3Bepuenns: 18.01.2024)).
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IIUM CcaMUM Iepebir CTPOKY TaKOro po3Caify-
BaHHs. 3a 1€l cuTyanii Ta 06cTaBUH CcyJ, Ma€E 3a-
CTOCYyBaTH HaCHifoOK, nepeabadyeHud m 10 4.1
cT. 284 KIIK Ykpainu (K110 06BUHYBaJbHUM aKT
nic/is npuBeJileHHs WOro y BiAAOBiAHICTb /10 BU-
mor KIIK Ykpainu 6ys10 HanpaBJjieHO Ji0 Cyay Tic-
Jisl CILIUBY CTPOKY JOCYZOBOI'O PO3C/IifyBaHHS],
nepeoir sskoro ¢akTUYHO GYyJIO BiJHOBJIEHO CTO-
POHOI0 06GBUHYBA4YeHHS). Y pasi, AKII0 3 KOHKpeT-
HUX 0OCTaBUH CIPaBU BOAYAETHCA Oe3AisIJIbHICTD
CTOPOHU OOBUHYBAa4yeHHsl MicJs OTPUMaHHA 00-
BUHYBAJBHOTO aKTa, KJIOMOTAHHS PO 3aCTOCy-
BaHHS IPUMYCOBHX 3aX0/iB MeIUYHOTO ab0 BUXO-
BHOTO XapakTepy (HAmpUKJAJ, SKIO MPOTIroM
TPUBAJIOro (SIBHO HEPO3YMHOI0) CTPOKY IMPOKY-
POp He BUMHSAB KOJHUX NpoLeCyaJbHUX Al 1040
BUIIpaBJIeHHA HeJOJIIKIB LUX JOKYMEHTIB Ta iX
HalnpaBJ/IEHHS [0 CyAy), cy0 makoxc MAe npaso
3acmocysamu HacAidok, nepepdoadyeHuit m. 10 u. 1
cT. 284 KIIK Ykpainy, y nopsaaky ct. 9 KIIK Ykpai-
HH, aJKe TaKa 0e3/1isJIbHICTh MPOKypopa, KMOBip-
HO, MOXKe 6YTH He Jidllle NepeAyMOBOIO, a ¥ MpU-
YUHOI0 MOpYLIEeHHS1 IpaBa 0COOM Ha PO3YMHHUU
CTPOK NPOBa/KeHHs Ta 3MaraJbHUH npoliec.
Omice, ssIKWO 8 pe3yabmami 3/108HCUBAHHS
npasamu (NOBHOBANCEHHAMU) CMOPOHOK O0OBUHY-
8ayeHHs1 pakmuyHo eidHOB8/1eHO docydose po3ci-
dysaHHsi, mo HagedeHe He CMBOPHE NPAsosux nidc-
mae 0151 yx8a/ieHHs1 8 Yell NPOMINCOK Yacy piuieHHs
npo npodosiceHHs lio2o cmpokie. Takoxie HacAIOKOM
Yb020 He Moxce 6ymu BU3HAHHS cydom donycmu-
Mumu dokasie, Wo cmocyomucsi 06cmMasuH, siKi nio-
A512a10mb  00KA3YBAHHK Y KPUMIHA/IBHOMY Npo8d-
doceHHI, 30Kkpema cymi 068UHy8aveHHsl, ma ski 6yu
ompumaui 8 pezyabmami npuliHammsi npoyecya-
JIbHUX pilleHb 1 30ilicHeHHs1 npoyecyabHuXx 0itl, 30K-
pema caiduux (posuwykosux) 0itl, 8 03HayeHutl nepiod.

BUCHOBKMU. 3a npunucamu uyuHHOro KIIK
YKpaiHu nepeo6ir CTpoKy [0Cy0BOr0 pO3CJIi/lyBaH-
Hf MiCJIA MOBEPHEHHSI CYJIOM NPOKYpPOpy OOBUHY-
BaJIbHOTO aKTa, KJIOMOTAaHHA MNP0 3aCTOCYBaHHS
NPUMYCOBHUX 3aXO/JiB MeJUYHOTO abo BUXOBHOIO
XapaKTepy aHi BiJHOBJIIOETHCS, aHi IOHOBJIIOETHCS.

[Ipokypop HmpoTAroM yacy MiX IOCTaHOBJIEH-
HSIM CYJIOM YXBaJIU PO [NOBEPHEHHS1 HOMY OOBUHY-
BaJIbHOT'O aKTa i /10 3BEpPHEHHS /0 CyAy 3 OOBUHY-
BaJIbHUM aKTOM, IKWUU NPUBEZAEHO Y BiANOBIIHICTb
fo BuMor KIIK YkpaiHy, Ma€ BUKOHATH JIMILE Ty
CYKYIHICTb BiZIIOBIAHNX NpOLleCyalbHUX Ail, fKa €
HaraJibHO HeOOXiZIHOIO JI/isl PHBEJIEHHS L[bOTO aK-
Ta y BignoBigHicTb A0 BUMor KIIK Ykpainu Ta 3a-
Ge3me4uye BUKOHAHHS yXBalU CyAy.

[Ipokypop NOBHHEH 3BEpHYTHCH [0 CyAy 3
00BUHYBAJbHUM aKTOM, IKUH NPUBEJEHO HUM Y
BignosigHicTe o BUMor KIIK Ykpainy, y mexax
po3yMHoro ctpoky. To6To ofpasy, 6e3 HeBuUIIpa-
BJJaHUX 3aTPUMOK MiC/sl 3aKiHUEHHS BUKOHAHHA
HUM yCiX npolecyaJbHUX JIikl Ta NPUUHATTS Bij-
MOBIIHUX MpOLeCYya/lbHUX pillleHb, AKi HA BUKO-
HaHHS yXBaJIU CyAy OYJIM HarajJbHO NOTPiIOHUMU
JJ1s1 IpUBe/JileHHs] 06BMHYBAJBLHOTO aKTa y BiJmo-
BigHicTh 10 BuMor KIIK Ykpainu i moganbiioro
3BEPHEHHS 3 HUM [0 CY4y.

Y pasi, 4KI0 NPOKYypoOp MNicjad [OBEpHEHHS
HOMy OGBUHYBAJIbHOTO aKTa He JOTPUMYBATHU-
MeTbcs BullleHaBeaeHux BuMor KIIK Ykpainu Ta
noJjioxkeHb cT. 6 KoHBeHI1iii, 1le 3aJIeXKHO Bij, 3Mic-
TY KOHKPETHOI'0 BYNHEHOI'0 HUM KPHMMiHa/IbHOTO
NpPOLeCyaJIbHOIO NPABONOPYIIeHHS MOXe CIpH-
YUHWUTHU BIANOBiIAHI HEraTWBHI KpHUMiHa/IbHI
MpoLecyaJbHi HACHiKY, AK-0T: BUSHAHHSA CYLOM
J0Ka3iB HEJONYCTUMUMMU Ta 3aKpPUTTH KPUMiHa-
JILHOTO MPOBa/KeHHs BifnoBifHo o m. 10 4. 1
cT. 284 KIIK Ykpainul.
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CRIMINAL PROCEDURAL CONSEQUENCES OF THE COURT’S RETURN

OF AN INDICTMENT TO THE PROSECUTOR

The article analyses the criminal procedural consequences which will occur under the current
Criminal Procedure Code of Ukraine if the court returns an indictment to the prosecutor. Based
on a comparison of the provisions of the Criminal Procedure Code of Ukraine of 1960 and the
current Criminal Procedure Code of Ukraine, it has been established that the current conse-
quences of returning an indictment by a court are different from those which existed when a case
was returned for additional investigation under Article 246 of the Criminal Procedure Code of
Ukraine of 1960 by a judge's decision. It has been argued that no practical attempts should be
made, contrary to the provisions of the current Criminal Procedure Code of Ukraine, to impose on
the existing (albeit not perfect) procedural procedure for the prosecutor to eliminate the deficien-
cies of the indictment, the features of additional investigation which are not inherent to it.

It has been determined that the return to the prosecutor of an indictment or a petition for the appli-
cation of compulsory medical or educational measures due to the fact that they do not meet the re-
quirements of paragraph 3 of Part 3 of Article 314 of the Criminal Procedure Code of Ukraine does
not resume the pre-trial investigation, nor does it restore the course of its term. It has been proved
that after returning the said procedural documents to the prosecutor, the prosecution should act
without unreasonable delays and should not conduct new investigative (search) actions or other ac-
tions related to the collection of evidence. Such a return does not exclude the possibility of the pros-
ecutor performing certain procedural actions which are of an organisational nature or are neces-
sary to ensure the execution of a court order and to correct the deficiencies of an indictment, or a
request for the application of compulsory medical or educational measures. It has been argued that
a prosecutor may not, by abusing his/her rights (powers), i.e. contrary to the scope and procedure
for exercising his/her discretionary powers, use the return of the above documents to actually con-
tinue the pre-trial investigation and eliminate its shortcomings. It has been concluded that in case of
the opposite development of events, due to the commission of a criminal procedural offence by the
prosecutor, there will be grounds for criminal procedural consequences, for example, the court's
declaring the evidence inadmissible or those provided for in paragraph 10 of Part 1 of Article 284 of
the Criminal Procedure Code of Ukraine.

Key words: criminal proceedings, European Court of Human Rights, resumption of pre-trial investi-
gation, pre-trial investigation term, procedural actions, reasonable time limits, defects of the indictment.
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JIAJIBHICTb MIHICTPA BHYTPIIIHIX CITPAB YKPAIHCHKOI PCP
ITIABJIA AKOBHUYA MEIIIHKA (1953)

BuBYeHO HeJOCTaTHBO AOC/I/P)KEHE B iCTOPUKO-TIPABOBIM Haylli MMTaHHS MPO JislJIbHICTb Ta-
KOi CyrepedJIMBOI MOJIITHYHOI irypu mepmux HOCTCTaMiHCBKUX MicAriB 1953 p., gk IlaB-
J1o flkoBuy Memuk. HarosiomeHo, 1o BiH, Maloud BUILY OCBIiTy (110 B Ti POKHM [J KaJpiB
HKBC 6y.10 piakicTio) Ta 3Ha4Hi opranisaniiiti 31i6HocTi, 3po6uB HanpukiHLi 1930-x pp. yc-
NilIHYy Kap'epy B LleHTPaJbHOMY anapaTi LiboIo HapKoMaTy. LiboMy clipusisia TaKo NPOTEKLis
[1. Mewuky 3 60ky JI. Bepii. [1. Mewnk 6paB 6e3nocepeHI0 y4acTb Y CTaJiHCbKUX peNpecisx.
Yxe y 1941 p., y Bii 30 pokiB, BiH BIepiie cTae HAPKOMOM JieprkaBHoi 6e3neku YPCP. Y 1943 p.
oMy GyJI0 TPUCBOEHO 3BaHHS reHepas-iedTeHanTa. 3 1945 p. i go 6epe3nsa 1953 p. npauo-
BaB HaJ, 3/iMCHEHHAM paJsHCBKOTO aTOMHOTO MPOEKTY. 3a aKTUBHY ydacTb y peajisauii
aTOMHOI nporpaMu 6yB Haropo/pkeHuil opjieHoM JleHiHa (1949), a 3roZjoM HaBiTh OTpUMaB
CraniHcbKy npeMito B rajysi Hayk i TexHiku (1951). Y 6epesni 1953 p. iioro 6yJi0 npusHaye-
HO Ha NocaAy MiHicTpa BHYTPIIIHIX clipaB pecny6Jiky, Ha IKid BiH IpOBaJUTh KypC Ha MeBHe
3MillHEHHS 3aKOHHOCTI B JIisIJIbHOCTI OpTaHiB Jiep:k0e3MeKH, OYNIIEeHHS iX BiJj HAWOI/IbII 0f1i0-
3HUX Ta HEKOMIIETEHTHUX CNiBpoOiTHUKIB. OHOYACHO 3 MM BTiJIIOBasIaCs MOJITHKA M036aB-
JIEHHs1 3aJIeKHOCT] OpraHiB Jep»6e3MeKH Bifj BIVIMBY KOMNapTiHHUX opradiB. [Ipu npomy
[I. MewrK BCTYNUB Y KOHQJIIKT 3 JAeSIKUMH NapTHOMEHKIATYPHUMHU NpaLiBHUKaMH, Bpaxo-
BYIOYM TOJIIIHBOI'0 KepiBHUKA pecnyosiky, nepiioro cekperaps LK KII(6)Y JI. MeabHUKOBaA.
Y pesyabTtari JI. MesibHUKOB 6yB BifnpaBieHU# y BiZicTaBKy. [I. MelllMK TaKOX yKUB JESIKUX
3axX0AiB 00 «KOpeHi3aLii» KepiBHUX KaZpiB MiHicTepcTBa BHYTPILIHIX CIIpaB, llepeBe/eHHs
JIJIOBOJICTBA B MiHiCTEpPCTBi Ha YKpaiHCBKY MOBY, IIPH HbOMY BiJIOYJIOCA JlesiKe MOM sIKIIeHHS
penpecuBHOI NMOJITHKH PaJSHCBKOI BJaJU INOAO0 YKPAiHCbKOTO HalliOHa/JbHO-BU3BOJIBHOTIO
pyxy, GakTU4YHO Oy./1a BiflHOBJIEHa HOpPMaJibHA Jis/IbHICTD JIbBIBCHKOTO JlepKaBHOTO yHiBep-
CUTETY, TOKpallleHO KOHTAKTH i3 3axi/{HOYKpaiHCbKOto iHTesireHiero. lle 6y, mO3UTHUBHI ac-
NeKTH AiIbHOCTI MiHICTPa, SIKi MOXXHa OLIIHUTHU SIK cipo6u pedopMaTopcTBa. Ajsle Ha mocai
MiHicTpa BHyTpilHix crpaB I1. Mewuk npo6yB Jiuiie Tpu Micsni. Y yepBHi 1953 p. BiH 6yB 3a-
apellTOBAaHUH, 3ro/I0M 3acyPKeHHH 3a 06BUHYBaYeHHAMHU B JlepKaBHil 3pajii, 3M0OBi 3 MeTo10
3aXOIJIeHHs BaJM i B rpyHi Toro » poky I1. Memuk 6yB poscTpinanuii. Horo yacTkoso GyJio
pea6iniToBano y 2000 p.

Kawwuosi caoea: Ykpaina, 1953 p., Minicmepcmeo eHympiwHix chpas, I1. A. Mewuk, miaiyis,
3MiHU 8 disiibHocmi MiHicmepcmea eHympiwHix cnpas.

OpuzinanbHa cmamms

BCTYIL. [JocnifmxyBaHa mnpo6jeMa TiCHO
NIOB’si3aHa 3 MUTAHHAM NP0 POJIb OCOOGUCTOCTI B
ictopii Ta TpaHcdopMalifHUMU 3MiHaMHU B CycC-
NiJIbCTBI ¥ 3B’13Ky 3i 3MiHOIO MOJIITUYHOTO Jiijie-
pa. MpeTbcs npo HamMarauHs no36yTHcs Hailofio-
3HILIKX CTOPIH CTaJiHI3My Ta PO CTaBJIEeHHH L0
[[bOTO KEpiBHUKIB, 1[0 NPUUIIIM Ha 3MiHy nore-
peAHbOMY BOXJeBi. Y mepiui MicAni nux TpaHC-
dopmaniil JoMiHyBasa NOJITHKA, IKY CIpOOyBaB
ynpoBajkyBatu JI. bepia. Bona Bk/o4asna He-
OKOpeHi3alil0 Ta NeBHY JeMOKpaTu3alil CycHi-
JbCTBa. B YkpaiHi NpOBiAHUKOM LMX TOIJIALIB
6yB cTaBsieHuK JI. Bepii - [1aBsio AkoBu4Y Memuk.

© I'peuenko B. A, 2024

HaykoBe, 06’€KTHBHE JOC/i[XXEeHHS [islJib-
HocTi [I. Mewmnka B ykpaiHCbKil icTopiorpadil
noyasiocs 3 2000 p., Koy 3’siBUJIacs nepiia 6ior-
padiuHa noBijiKa mpo HBOTO, HaZpyKoBaHa B. Yu-
caikoBuM (2000) B »kypHaui «3 apxiBiB BYUK-
I'MY-HKB/I-KI'b», sika noTiM BoHa GyJia BiITBO-
peHa y crarTti ana lOpugudHol eHOUKIONenil
(Yucuikos, 2001). T. BpoHcbka (2009) Hanucana
nozibHy 6iorpadiyHy foBiaKy aasa EHnukiaoneail
icropii VYkpainu. LlikaBi acnekTh [AiJIBHOCTI
1. Mewmnka po3kpuBarThCd y cTaTTi /Jl. BeneHee-
Ba Ta 0. llanoBana (2001) 3 nmapaioKcaJbHOO
Ha3Bo1o: «4Yu 6yB JlaBpeHTil Bepis ykpaiHCbKUM


https://uk.wikipedia.org/wiki/%D0%95%D0%BD%D1%86%D0%B8%D0%BA%D0%BB%D0%BE%D0%BF%D0%B5%D0%B4%D1%96%D1%8F_%D1%96%D1%81%D1%82%D0%BE%D1%80%D1%96%D1%97_%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%95%D0%BD%D1%86%D0%B8%D0%BA%D0%BB%D0%BE%D0%BF%D0%B5%D0%B4%D1%96%D1%8F_%D1%96%D1%81%D1%82%D0%BE%D1%80%D1%96%D1%97_%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8
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HaljioHanictoM?». HallrpyHTOBHille Joc/i/pKeH-
H4 aisnbHocTi [I. Memuka sk MiHicTpa BHyTpill-
Hix cnpaB YPCP mictutbcs B 6iorpadiyHoMy Ha-
pUci PO HBOTO, BMILIEHOMY B IIOCTOMY TOMI
36ipHHKa JIOKYMeHTIiB Ta MarepianiB «MiHicTep-
CTBO BHYTPIIIHIX clipaB YKpaiHu: nozii, kepiBHU-
KM, JIOKYMeHTHU Ta MaTepianu (1917-2017 pp.)»
(Bep6eHcpkuit Ta iH., 2016). [leski acnekTu ais-
JIbHOCTi BKa3aHOi MOJIITUYHOI 0COOHM JIOCTiIKYy-
I0ThCSl B HaWii cTaTTi «1953-# pik B icTopii Mii-
nii Ykpaincekoi PCP» B »xypnaini «CsiT Kiio»
(I'peuenko, 2021) Ta crarTi O. lpMuiua ta B. I'pe-
yeHka (2022). JisspHicte II. Memwuka crana
TaKOX OJHUM 3 00'€KTIB JOCHiPKEeHHsI B MOHOT-
padii 0. banaypku (2022) «Big reHepaibHUX ce-
KpeTapiB 0 MiHICTpiB BHYTPILIHIX CIIpaB».

[leBHi acnekTu JisabHOCTI MiHicTepcTBa
BHyTpiHIX cnpaB YPCP Ta KpMMiHOTreHHy CUTYa-
uiro y 1953 p. BucBiTJsieHO B Auceprauisix B. Bopo-
»ka (2015), C. Cabayka (2017), M. I'epyca (2021),
0. [lpucraiiko (2021), moHorpadii B. OkinmHioka
(2019).

[IpoTe BkazaHa TeMa, NONPHU HAABHICTb IEB-
HOI KiJIbKOCTi my6Jtikalil, e He BUCBiT/ieHa Mo-
BHicTI0. HaykoBa HOBHM3Ha Lii€l CTATTi NoOJATaE B
TOMY, 1[0 B Hil Bllepllle B iCTOPUKO-IIPABOBIH JIi-
TepaTypi 3 pi3HHUX OOKIB pPO3KPUTO AiJIBHICTh
MepuIoro micJasCTaJiHCbKOr0 MiHiCTpa BHyTpiull-
Hix crnpaB YPCP II. Memuka. [lonoBHeHO Aoci-
JDKEeHHSI 110J10 Moro KOHQUIKTIB i3 KoMmapTii-
HHMH ITpaliBHUKaMH, 60pOTbOH 3 OPYIIEHHAMU
3aKOHHOCTI B pi3HUX nifgpo3zisax MBC, noaiTuku
HeoyKpainisanil.

META 1 3ABJAHHA AOC/IIAKEHHA. Me-
Mmoo CTaTTi € JOCAIAUTHU OCHOBHI aclieKTH [islib-
HOCTi MiHicTpa BHyTpilmHix cnpaB YPCP II. Me-
IIMKa Ha Lil nocaji B nepuii Micsi micjas cMepTi
Cranina B nepiof Tak 3BaHOi 6epiiBCbKOI KOpeHi-
3auii. [locraBseHa MeTa KOHKPETU3YETbCA B Ta-
KHUX 30800HHSIX:

— BHUABUTH OCHOBHI NPUYMHM NOSABU 3MiH y
3arasibHil nosituni MBC CPCP Ta YPCP y Bkasa-
HUU niepio/;

- OXapaKTepu3yBaTH TOJIOBHI aceKTH Op-
raHisaniiHo-aZMi"icTpaTuBHoi po6oTu II. Me-
1IMK3;

- y3araJIbHATHU ¥ OLIHUTH 3aXOJH, SKi BXKHU-
Ba/IMCSl MiHICTPOM BHYTPIlUHIX cripaB pecny6Jiku
I0/0 NpPOBeLEeHHA KaApoBOl MOJITHUKH, JIiHII Ha
YKpaiHi3alilo Ta 3MiH WOA0 NPOTUAIl YKpaiHCh-
KOMY HaljiOHaJIbHO-BHU3BOJIbHOMY PYXY.

METOA0JI0T'1A AOC/IIAKEHHSA. O6upato-
4yu ¢istocodpcbKo-CBITOMIAAHUM NiAxia, SKU Mae
BU3HAYUTHU CTpaTeTil0 HAyKOBOI'O JOCJiPKEeHHH,
MU BUXOJMWJIU 3 TOrO, 1110 HUM Ma€ OyTH 3arasb-
HUU Jia/IeKTUYHUUA MeTOJ, SIKUM J03BOJISIE TIPO-
aHaJli3yBaTH ¥ OLIHUTH MpaBOBe siBUIle B HOro
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PO3BUTKY, OGI'PYHTOBYE B3a€EMO3B'SI30K Ta B3a€-
MOOGYMOBJIEHICTh COILia/IbHUX MPOIIECIB 1 cycmiib-
HUX AIBUIL, 3aCTOCYBaHHA LIbOI'0 MEeTOAY [O3BOJIUIO
BU3HAUUTH €EJHICTb i 0COGJMBOCTI HOPMAaTUBHOI
6asy, 1[0 peryJ/ioBaia NPaBOBUU CTATyC OpraHiB
OXOPOHU NPABONOPAAKY LOCIIKYBAaHOTO NIepioay.

[IpyHLMN coLianbHOrO MiAX0AY, BUKOPUCTA-
HU{A HaMM, nepefbayaB po3IVisj icTopuko-mpa-
BOBUX IIPOLECIB 3 YpaxyBaHHAM COLiaJIbHUX iHTe-
peciB pi3HUX NpoLIApKiB HaceJeHHs, KOHKPEeTHUX
¢dopm ixHix nposiBiB y cycninbcTii. Lelt npuHuun
3aCTOCOBYBAaBCA /[ aHaJsi3y CHiBBiJHOLIEHHS
iHTepeciB KJIaCOBUX i BY3bKO I'PYINOBUX i3 3ara-
JILHOJIIOJICbKMMY, BpPaxOBYIOUU Cy0' €KTUBHUH
MOMEHT y NMPAKTUYHIN JislJIbHOCTI paJiiHCbKOTO
ypAAy, KOMYHICTUYHOI MapTii, NpaBOOXOPOHHUX
OpraHiB, OKpeMHX KepiBHUX 0Cib.

PE3YJIbTATH JOC/IAKEHHA TA
AUCKYCIA. Jlo cmepTi CraniHa Mijninis nepe6y-
BaJIa y ckJ1a/ii MiHicTepcTBa iep:kaBHOI 6Ge3IeKHy,
asie Maike o/ipa3y mic/s BKasaHOI Mojiii Ha cIii-
abHOMY 3acifianHi mienymy LIK KIIPC, Pagu MiHi-
ctpiB CPCP Ta Ilpe3ugii BepxoBHoi Pagju CPCP
OyJI0 yXBaJIEHO MOCTAHOBY Npo 06’eqHaHHsa M/|b
i MBC. A BigmoBiiHUN 3aKOH 6y/JI0 NPUHUHATO
15 6epe3Hs 1953 p.1 O6’egHaHU OpraH 0XOPOHHU
MpaBOMNOPS/IKY, IKUM oTpUMaB Ha3By MiHicTepc-
TBO BHYTpillHIX cnpaB, oyoauB JI. Bepis, sakui,
KpiM Toro, 06iiiHAB MocaZly NepLIOTo 3acTyIHKKA
rosioBu Pagu MinictpiB CPCP. Take 06’eHaHHSA
JIBOX MiHicTepcTB i popMasibHe 3HUKHEHHST MiHi-
CTepCTBa Jep>kaBHoi 6e3MeKy Majo Ha MeTi, 1o
CyTi, MOKa3aTy IpoOMaJCbKOCTI, 110 BIJIUB Opra-
HIB Jlep>KaBHOI 6e3IeKH Ha CYyCHiJIbCTBO CYTTEBO
3MEHIIYEThCHS.

16 6epe3ns 1953 p. JI. bepisa nianucaB Haka3
po IpU3HAuYeHHd reHepas-jeiTeHaHTa Il. Me-
IIMKa MiHICTPOM BHYTPIIIHIX cnpaB YKpaiHCbKOL
PCP. TaBsio flkoBruy Mewrk HapoauBcs 16 6epe-
39 1910 p. B M. Konorton, HuHi CyMcbka 06-
JacTb. Ha ciyx6i B /lep>xaBHOMY NOJIITUYHOMY
ynpasJiiHHi (gaai - AIY) 3 1932 p. MaB Buiy
IUBiJIBHY ocBiTy (CaMapChbKHM eHepreTUYHUH
iHcTUTYyT) Ta cnenjaiabHy (Buma mkosa OJITY).
[licna 3akiHyeHHd Buinoi mko/sd npanoBaB y
nentpajsbHoMy anapati OJIIY-HKBC CPCP B
€KOHOMIYHUX Mifpo3Aisax Ta KOHTPPO3BiALi.
KosmmHil renepanbHuil cekperap IJK BJKCM
0. MinbyakoB?, 3aapemiToBanuii y rpyasi 1938 p.,

1[Ipo nepetBopenHs MiHicTepcTB CPCP : 3akoH
CPCP Big 15.03.1953. PadsaHcbka Ykpaina. 1953.
17 6epes.

2 MinbuakoB Osekcangp IBanoBuy (1903-
1973) - paZiAHCbKUM KOMCOMOJIbCbKUU [isiy, TeHe-
panbHuil cekperap LK BJIKCM (1928-1929). ¥
1938 p. npayroBaB HadyalbHUKOM [os0B30JI0TO. Y


https://uk.wikipedia.org/wiki/1903
https://uk.wikipedia.org/wiki/1973
https://uk.wikipedia.org/wiki/%D0%92%D0%9B%D0%9A%D0%A1%D0%9C
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SIKOT'0 JJONUTYBAaB TOJI lie JieTeHaHT Jepxbes-
nekd [I. Mewmuk, 3rajyBaB, L0 OCTaHHIA OyB
ApUM CTaJIiHICTOM, BUIIPaBJOBYBaB penpecii, ro-
BOpHUB, L0 «CTapy rBapjilo» Tpeba MOYUCTUTH,
60 BOHA «TPUMAETHCS 3a GPS3KaIbId HapPTiHHOI
Ta paAsiHCbKOI AeMokpaTii»l. BiH Takox gonuTy-
BaB CTaporo GiJbLIOBUKA, IKUH JesKUM yac GyB
HaBiTh KaHaugaToM y 4ieHu I[losiT6ropo LK
BKII(6) P. E#ixe?. Ilig yac gonutis 1. Mewuk cre-
IjaabHO 6MB HOro Mo 3/JaMaHUM Xpeb6usaM, fAKi
P. Elixe nepe6u/iu lije B apchKik oxpaHui. Kosn
II. Mewmuk Bxe MpauoBaB y aTOMHOMY INPOEKTI,
To A. Caxapos, 3ragyrouu cnpaBy P. Eiixe, nucas,
110 Ije «IPOMaJITHUH MeluK - ToM caMui, IKUH ...
MHPHO I'paB y Waxy 3 JledKMMU HayKOBHUMHU CIIiB-
pOGITHUKaMU»3.

Y moTtomy 1941 p., y Biui 30 pokiB, 6yB npu-
3HaYeHUU HApPOJAHUM KOMicapoM /Jiep>KaBHOI 6e3-
nexku YPCP. Bxe 3a MicALb BiH OTpUMy€E 3BaHHA
CTapUIMA Malop Aep)KOe3NeKH, sike MPUPIBHIO-
BaJIOCS /10 TeHepasibCcbKoro, a 28 TpaBusa 1941 p.
JOro Haropo/pKyroThb [I0YEeCHUM 3HAKOM «3aciy-
keHuil mnpainiBHuk HKBC». Ane micisa nmodaTky
HiMeLbKO-PaJAHCbKOI BiMHU i 3JINTTS HApOJHUX
KoMicapiaTiB Aep:k6e3MeKu Ta BHYTPIlIHIX ClIpaB
(I'peuenko, 2018, c. 10) Horo BiJKJHUKAIOTL [0
MoOCKBHY | IpU3HA4YalOTh HaYaJlbHUKOM ExKoHOMI-
yHoro yrpasaigHsa HKBC CPCP. Y 1943-1945 pp.
BiH C/IY’KMTb Ha NOCaJi 3aCTyNHHWKA HadaJlbHUKA
T'onoBHOrO ymnpaBJyiHHS KOHTppo3Bigku CMEPIII
HKO CPCP. ¥ 1943 p. npucBo€HO 3BaHHS reHe-
pasi-nedteHaHT. [1. Memuk 17 yepBHs 1945 p. 3a
Jopy4deHHsaM JI. Bepii BubxkmpxaB fo bepuiny gisa
MepeBipKU pe3yJbTaTiB CJAiCTBA NPO CMEPTH
[iTnepa. 18 TpaBus Tina iTiepa Ta €BU BpayH,

1boMy 3 pornii 3aaperrroBanuid HKBC i 3acypxeHuit
Ha 15 pokiB. ¥ 1954 p. 3BisibHeHUH 3 TaboOpiB i pea-
6isiToBaHUH (OAHUM i3 MEPIIUX).

1 Mewuk IlaBen fxoBneBuy // [lceBosorus :
caut. URL: https://www.pseudology.org/eneida/
Meshik_PY.htm (gaTa 3BepHeHHs: 10.01.2024).

2 Efixe Po6ept IngpukoBud (1890-1940) - pa-
JSHCbKUM JepaBHUM 1 mapTikHUM [is4, 4ieH
PCAPII(6) 3 1905 p. ¥ 1930-1937 pp. - nmepumui
cekpeTap 3axigHo-CubipcbKoro KpaoBoro Komite-
Ty BKII(6) y mMicTi HoBocu6ipceKy. 3 1937 p. BXoaUB
Jo ckiany ocobauboi Tpiiku HKBC CPCP no 3axiz-
HO-CubipcpkoMy kparo. 1937-1938 pp. - HapogHUH
koMicap 3emsiepo6cTBa CPCP. 29 kBiTHA 1938 p.
3aapellTOBaHUM | 3BUHYBaYeHUM Y CTBOPEHHI «ia-
THCBKOI GaIIMCTCHKOI OpraHizarii». 2 siroToro 1940 p.
OyB 3acy/pKeHUM 0 cMepTHOI Kapu. Po3cTpinsaHui.
Pea6isiToBanuii 14 6epe3nst 1956 p.

3 Caxapos A.T'naBa 11. 1953 rog // llpaBa Jlto-
JWHU: OHJIAMH-6i6sioTeka : cait. URL: https://
library.khpg.org/files/docs/1433875719.pdf (mata
3BepHeHHs: 10.01.2024).
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BXXe ToxoBaHi y ®iHoBi, 6y/i1 ekcrymoBaHi. 23 Tpa-
BHA TOro k poky [I. Memunk noBepHyBcs 10 Moc-
KB, IPUXONUBLIU 3 coboo wesnenu liTiepa Ta
€Bu BpayHn. 3 1945 p. i o 6epe3nsa 1953 p. npa-
L[}0BaB Ha/, 3/i1iCHEHHAIM PaJsiHCbKOT0 aTOMHOI0
NPOEKTY Ha Nocajii 3aCTyNHHUKA HayaJlbHUKa 1-ro
lF'osioBHOrO ynpasiiHHA npy Pazi HapogHUX Ko-
MmicapiB CPCP. 3a akTuBHy y4yacTb y peaJnisalii
atoMHoi nporpamu Il. Mewmuk 6yB Haropojxe-
HUM opaeHoM JleHiHa (1949), a 3rofoM HaBiTb
orpuMaB CTa/liHCBKY IpeMil0 B rajaysi Hayku i
TexHikd (1951). Takox HaropoXyBaBcsl op/jie-
Hamu YepBoHoro nparnopa, Kyrysosa (aBiui), Yep-
BOHOI 3ipkH, TpyZ1I0BOro 4epBOHOTO Mpanopa, Ha-
TPpYAHUM 3HAaKOM «3HaK TMOIIaHW», UIiCTbMa
MeansiMu. Takui ycniliHUN Kap'€pHUN LLIAX Ta
Haropoju CBil4aTh, 1[0 MOro LiHyBaJIO BUlle Ke-
piBrunTBO HKBC-MBC i Hacamnepen JI. Bepis.

3a mpaBWJIaMH KaJpOBOi NOJITUKH, TPUUHSA-
Toi B CPCP, sika 0co6J1MBO pesibeHO BUSIBUJIACS B
1930-x pp. KOXeH HOBUM MiHICTp MOYMHAB 3
«OYMINEHHS» KepiBHUX KaJ|piB pecny6J/iKaHCh-
koro MBC. llikaBi cnoragu 1o/i0 ux noAiu 3a-
auwuB T. CTpokau. Bid 3raaysas, mo 19 6epe-
3Hs 1953 p. y MiHicTpa BHyTpiHix cnipaB CPCP
JI. Bepii obroBoproBajiocss NUTaHHS NPO onepa-
THUBHY 0OGCTAaHOBKY B 3axijHuX o6sacTtsax YPCP.
Ha niit Hapagi, kpim T. CTpokaya, 6yJiu mpucy-
THi bB.Ko6ysnoBS5, II. Memuk, C.MinbmteldH?,

4Crpokau Tumodiit AmspocitioBuuy (1903-
1963). Y JIY 3 1924 p. Y nepiox 1941-1946 pp. -
3aCTYNIHUK HApOJHOro KOMicapa BHYTpILIHIX clipaB
Ykpaincekoi PCP. Ilin 4ac HiMenbKO-paJsHCbKOI
BillHHM 040/IUB YKpalHChKUM 1ITa6 MapTU3aHCHKOTO
pyxy. 19 6epe3ns — 11 yepBHA 1953 p. - HAYA/IBHUK
YnpasiinHa MiHicTepcTBa BHyTpilHix cripas YPCP
o JIbBiBCbKi# o6utacTi. 3 yiumHs 1953 p. - 31 TpaBHsA
1956 p. - MiHicTp BHyTpilIHIX cnpaB YkpaiHCcbKOL
PCP. 1956-1957 pp. - 3aCTynHUK MiHicTpa BHyTpill-
Hix crnpaB CPCP. 22 TpaBHs 1957 p. 3BiIbHEHUH ¥
BiZicTaBKy 3a odiuiiHUM QopMysI0BaHHAM «4yepes
xBopoby». [IpoxxuBaB y Kuesi. T. CTpokau 6yB oz-
HUM 3 TOJIOBHUX OpraHi3aTopiB MacoBUX pemnpeciii
MPOTH HacesieHHd YKpainu B 1941-1945 pp. Ta mo-
BO€EHHUH yac. J/loBruit yac 6yB JJ0BipeHO0 JIFOJUHOIO
M. Xpy1oBa 3a 4aciB, KOJIM TOH OYB MepPIIUM CeKpe-
TtapeM LK KII(6)Y i oco6smBo B mepios 60poTh6H
M. XpywmoBa npotu BmiuBy JI. Bepii. BBaxkaeTncs,
mo T. CTpokad 6yB «M’sIKO» YCyHEHUH 3 MOJITHKY,
60 6YB BaXJIMBUM CBiIKOM Ta CMiBy4YaCHUKOM Ma-
COBUX KpHMBaBUX 3JI04MHIB M. XpymoBa Ha nocapi
nepuioro cexkpetaps LK KII(6)Y mig yac macoBux
penpeciu.

5 Kob6ysioB Borpan 3axaposuy (1904-1953) -
Jis4 paJiTHCbKUX OpPraHiB Jiep)kbe3neKku, reHepas-
nosikoBHUK (1945). 3actynHuk Hapkoma HKBC
I'pysPCP (1937-1938), HKBC CPCP (1941-1943) i


https://uk.wikipedia.org/wiki/1890
https://uk.wikipedia.org/wiki/1940
https://uk.wikipedia.org/wiki/%D0%A0%D0%BE%D1%81%D1%96%D0%B9%D1%81%D1%8C%D0%BA%D0%B0_%D1%81%D0%BE%D1%86%D1%96%D0%B0%D0%BB-%D0%B4%D0%B5%D0%BC%D0%BE%D0%BA%D1%80%D0%B0%D1%82%D0%B8%D1%87%D0%BD%D0%B0_%D1%80%D0%BE%D0%B1%D1%96%D1%82%D0%BD%D0%B8%D1%87%D0%B0_%D0%BF%D0%B0%D1%80%D1%82%D1%96%D1%8F
https://uk.wikipedia.org/wiki/1905
https://uk.wikipedia.org/wiki/%D0%A2%D1%80%D1%96%D0%B9%D0%BA%D0%B0_%D0%9D%D0%9A%D0%92%D0%A1
https://uk.wikipedia.org/wiki/29_%D0%BA%D0%B2%D1%96%D1%82%D0%BD%D1%8F
https://uk.wikipedia.org/wiki/1938
https://uk.wikipedia.org/wiki/2_%D0%BB%D1%8E%D1%82%D0%BE%D0%B3%D0%BE
https://uk.wikipedia.org/wiki/1940
https://uk.wikipedia.org/wiki/1956
https://uk.wikipedia.org/wiki/%D0%9D%D1%96%D0%BC%D0%B5%D1%86%D1%8C%D0%BA%D0%BE-%D1%80%D0%B0%D0%B4%D1%8F%D0%BD%D1%81%D1%8C%D0%BA%D0%B0_%D0%B2%D1%96%D0%B9%D0%BD%D0%B0
https://uk.wikipedia.org/wiki/%D0%9D%D1%96%D0%BC%D0%B5%D1%86%D1%8C%D0%BA%D0%BE-%D1%80%D0%B0%D0%B4%D1%8F%D0%BD%D1%81%D1%8C%D0%BA%D0%B0_%D0%B2%D1%96%D0%B9%D0%BD%D0%B0
https://uk.wikipedia.org/wiki/%D0%A5%D1%80%D1%83%D1%89%D0%BE%D0%B2_%D0%9C%D0%B8%D0%BA%D0%B8%D1%82%D0%B0_%D0%A1%D0%B5%D1%80%D0%B3%D1%96%D0%B9%D0%BE%D0%B2%D0%B8%D1%87
https://uk.wikipedia.org/wiki/%D0%9A%D0%9F(%D0%B1)%D0%A3
https://uk.wikipedia.org/wiki/%D0%91%D0%B5%D1%80%D1%96%D1%8F_%D0%9B%D0%B0%D0%B2%D1%80%D0%B5%D0%BD%D1%82%D1%96%D0%B9_%D0%9F%D0%B0%D0%B2%D0%BB%D0%BE%D0%B2%D0%B8%D1%87
https://uk.wikipedia.org/wiki/%D0%A5%D1%80%D1%83%D1%89%D0%BE%D0%B2_%D0%9C%D0%B8%D0%BA%D0%B8%D1%82%D0%B0_%D0%A1%D0%B5%D1%80%D0%B3%D1%96%D0%B9%D0%BE%D0%B2%D0%B8%D1%87
https://uk.wikipedia.org/wiki/%D0%9A%D0%9F(%D0%B1)%D0%A3
https://uk.wikipedia.org/wiki/1904
https://uk.wikipedia.org/wiki/1953
https://uk.wikipedia.org/wiki/%D0%93%D0%B5%D0%BD%D0%B5%D1%80%D0%B0%D0%BB-%D0%BF%D0%BE%D0%BB%D0%BA%D0%BE%D0%B2%D0%BD%D0%B8%D0%BA
https://uk.wikipedia.org/wiki/%D0%93%D0%B5%D0%BD%D0%B5%D1%80%D0%B0%D0%BB-%D0%BF%D0%BE%D0%BB%D0%BA%D0%BE%D0%B2%D0%BD%D0%B8%D0%BA
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C. KpyrJioB?, kosnHi# MiHicTp AepxaBHOI 6e3-
neky YPCP II. IBamyTin, b. 06py4yHukoB. [1oBizo-
MJIEHHS 3 1IbOTO MUTaHHS po6uB II. IBawyTiH. ¥
CBOEMY BHUCTYIIi BiH 3a3Ha4uB, 1110 HaTelep CTaH
crnpaB y 3axigHux obuactax YPCP 3HauHO mok-
palyBcs, a NapTiiHO-PaJIHCbKUM aKTHUB Y 6Y/b-
AKWW 4ac, yJleHb Y4 BHOYi, MOXXe BHI3JAUTHU Ha
ceJsio AJ1s1 IPOBeJleHHsI po6OTH B KoJrocnax. [lo-
TiM II. IBamyTin 3ayBakuB, 110 HA ONIePaTUBHOMY
006J1iKy nepebyBae He3HayHa KiJIbKICTb 3aroHiB
OVH. JI. bepia nepepsBaB nosigomsieHHs Il. IBa-
HiyTiHa Ta 3po6UB HOMy Ayxe pi3ke, rpybe 3a-
YBaXXeHHs, 3adBUBIIU: «BU Hi 4opTa He 3Ha€ETe.
Tak MoXke 0MOBifAATH JiKllle HAYaJIbHUK palloH-
HoOro BigainenHsa mininii. ¥ Bac i cborogni 6anu-
TH BOUBAIOTh MapTiKHUN Ta PaJSHCbKHUM aKTHB,
a opranu M/Ib npanoioTh yKpal He3aZ0BIJIbHO»
(Homuk, 2000, c.359). Cuaix 3ayBakuTH, LIO
JI. Bepis nepe6inbuyBaB. CATYyalis Ha 3axXiHUX
TepeHax YKpaiHU JJi1 paJsgHCbKOI BJaJu y Lieid
yac AificHO Aenio MnoKpaluaacs.

[licna gworo JI. Bepida 3anpononysas II. IBa-
IYTiHY AaTH XapaKTePUCTUKY HadyaJbHUKaM 00-
nacHux YMBC YPCP. OctaHHill oxapakTepu3yBaB
JABOX-TPbOX 0cib, micis voro JI. Bepis nepe6un
Horo i 3asBuB: «Hiuoro He BapTi HayaJbHUKU
YMBC» (Ilonuk, 2000, c. 359). [ TyT ke AaB BKasi-
BkM [I. Memuky, C. Minbimteliny Ta b. O6py4yHu-
KOBY 3aMiHHUTH HavabHUKIB YMBC ycix obyacteit
YPCP i 3aBTpa BpaHLi nojaTu oMy Ha HiZnKC Ha-
ka3. OgHouyacHo JI. Bepisa HakazaB b. Ko6ysioBy
nigroryBatu npoekT nocrtaHoBu LUK KIIPC, y skii
HaJjaTH He33/I0BI/IbHY OLIHKY NapTilHO-NOMITHY-
Hil po6oTi B 3axifHuX obsactsax YPCP Ta 3anpo-
nonHyBatu LK KII Ykpainu Ta Paai MinicTpis
YPCP HampaBuTu J0 3axigHux o6sactedt YPCP
BiZIOBiJa/JIbHUX [MpaliBHUKIB [JJid IOCUJIEHHA

HK/JB (1941, 1943-1945), nepiuunii 3acTyNHUK Mi-
HicTpa BHyTpilHix cnpaB CPCP (1953). Bxogus f0
HaWb6smx4yoro oroueHHs JI. Bepii. OnuH i3 ros10BHUX
opraHizaTopiB cTasiHCbKUX pemnpeciid. Posctping-
Huit 23 rpyaus 1953 p.

LI MinemrreiiH CosioMmoH PadainoBuy (1899-
1955). 1951-1953 - 3acTynHUK HavaJbHHUKA YII-
PaBJIiHHS BUIIPABHO-TPYAOBUX TAa60PiB i 6yHiBHUIL-
TBa pyAHUKiB MBC CPCP. 19 6epe3ns 1953 p. yka-
3oM JI. Bepil npyu3HadyeHU 3aCTYMHUKOM MiHicTpa
BHYTPpIllIHIiX cipaB Ykpaincekoi PCP. ¥ sinnni 1953 p.
6yB 3aapewrtoBaHuil (micas apewrty Jl. Bepii), a B
ciuHi 1955 p. - po3CTpiNAHUN.

2 KpyrnoB Cepriéi Hukudoposua (1907-1977) -
HapKoM BHyTpimHix cnpaB CPCP 3 1945 mo
1956 pp., reHepasi-noaKoBHUK. ¥ 1956 p. 6yB 3Bi-
JIbHEHUH 3 opraHiB, y 1958 p. - BUiiII0OB Ha MeHciIo,
a B 1959 p. - no36aBsieHUl 3BaHHS reHepaJia. 3aru-
HYB, IOTPANUBILY IiJ O3/,
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po60TH B pailloHax, AKi HalWO6i/bIlle ypaykeHi 6aH-
autusMoM. [licaa pgporo JI. Bepisg y npucyTHoCTI
yYaCcHUKIB Hapaau 3aTesepOHYBaB CeKpeTaplo
LK KII Ykpainu JI. MesbHUKOBY3 1 pi3ko BUCJIO-
BUBCS 3 IPUBO/Y HE33/I0BIJILHOTO CTaHy MapTiii-
HO-TIIOJITUYHOI POGOTH B 3axiJHUX 00JIACTAX YK-
painu. JI. bepida He COpOMHUBCA y MNPUCYTHOCTI
MiJJIerJiux AaBaTU BKa3iBKU KepiBHUKOBI peclly-
6J1iKM, BBaXKatouM Horo HabaraTo HUKYMM 3a ce-
6e i, 04eBU/IHO, BXKe 3allJIaHyBaBIIM HOro 3BiJb-
HeHHs. 3BepTa€ Ha cebe yBary TakoX TOH QakxT,
o JI. Bepisa fopy4us B. Ko6ynoBy - n1oauHi, fka
He ob6iliMasia mapTidHOI TWocajaW, NiATOTYBaTH
npoekT nocranoBu LK KIIPC, y sakilt HajjlaTu He-
33JI0BI/IbHY OI[iHKY MapTiHHO-NOJIITUYHINA po6OTi
B 3axiJHuX obJactsax YPCP, To6To BiH Hameper
BUpIilIyBaB CIIPAMOBAHICTb L€l OCTAaHOBHU, JUK-
TYHO4YH CBOIO BOJIIO IHILIMM KepiBHUKAM JieprKaBH.

Jauni JI. Bepia no4yaB AaBaTH BKa3iBKU KepiB-
HukaMm MBC pecny6.iiky 1mo/i0 oprasisariii moja-
JIbIIOT po6O0TH. JlesiKi 3 HUX yKe TOZi BUKJIUKAIN
B T. CTpokaua nogus. Tak, JI. Bepis cka3aB: «Ye-
KicTaM noTpi6HO MaTu ofHoro XassiHa» ([lonuk,
2000, c. 360). Kosu micsist Hapaau BCi BUMILLIA B
kopugop, T.Crtpokauy 3amuTaB I[I. Memuka, sk
po3syMitu uio ¢ppasy. Toil Bignosis: «He npuku-
Jadca NypHUKOM. /o LbOTO 4Yacy B UYEKICTChbKY
po60TY BTpy4YasIuca BCi, KOMy He JiiHbKH. He 36a-
THelll, XTO X HaMM Kepye: Y4 HadajbHUK YMBC,
YU cekpeTap o6komy?! Jliiiio A0 TOrO, IO CeK-
petapi obkomiB i UK KII Ykpainu monuTymoTb
3aTpuMaHux 6aHauTiB! BkasiBky Bepii noTpi6HO
pO3yMITH OJHO3HA4YHO: Y YEKICTCbKY AIA/JIbHICTb
HIXTO He Ma€ NpaBa BTPY4YaTHUCH, OKPIM KepiBHU-
ntea MBC» (ITonuk, 2000, c. 361). [loTiM y4acHu-
KM Hapaad Bij VYkpalHM miuuvim o KabiHeTy
B. O6py4yHUKOBa i mo4aau OGroBOPIOBATH KaH-
JAUJATypyM HA NOCaAW Havya/bHUKIB yIpaBJiHb
MBC Ykpainu. C. MinbitelH 3anutyBaB y b. 06-
py4HukoBa: «/le 3apa3 #Kena Pygakos? IlpusHa-
YUTH Horo HayasbHUKOM YMBC TepHonisibcbKoi
o6utacti» ([lonuk, 2000, c. 361). Kanaugarypwy,
Ha3BaHi [I. MemukowMm i C. MisibiiTeiiHOM, Bifipa3ly
K BHOCHJIHCH /10 IPO€eKTy Hakasy. Kosu B. O6py-
yHUKOB, T. CTpokau Ta II. IBamyTiH HasuBaiu
iHIIl KaHAUJATYpU 3-NIOMDK KpaljuxX NpaLliBHU-
KiB, TO II. Memuk i C. MinblUTeNH Bigxuasaum ix
KaTeropu4yHo 3 NpUMOBKOMW: «lle wMminminionep»

3 MenpHukoB Jleonix TeoprifioBuu (1906-
1981) - ykpaiHCbKMH paASHCbKHH MapTiHHUH Ta
JepkaBHUM Ais4. Ha koMmnapTiliHilt po6oTi 3 1937 p.
Y 1944-1947 pp. - nepuinii cekpetap CTaliHCbKOTO
obJiacHoro koMitety KII(6)Y. 1947-1949 pp. - apy-
ruit cekpetap LK KII(6)Y. 1949-1953 pp. — nepuiuit
cexkpeTtap UK KII(6)Y. ITicisa cmepTi CTaniHa BTpaTHUB
CBOIO I0CAZy Ta BiJiIpaBJIeHUH NOCJI0M 0 PymyHil.


https://uk.wikipedia.org/wiki/%D0%9B._%D0%9F._%D0%91%D0%B5%D1%80%D1%96%D1%8F
https://uk.wikipedia.org/wiki/%D0%A1%D1%82%D0%B0%D0%BB%D1%96%D0%BD%D1%81%D1%8C%D0%BA%D1%96_%D1%80%D0%B5%D0%BF%D1%80%D0%B5%D1%81%D1%96%D1%97
https://uk.wikipedia.org/wiki/1906
https://uk.wikipedia.org/wiki/1981
https://uk.wikipedia.org/wiki/1906
https://uk.wikipedia.org/wiki/1981
https://uk.wikipedia.org/wiki/%D0%A1%D1%82%D0%B0%D0%BB%D1%96%D0%BD
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(Momuk, 2000, c. 361). To6To B iXHIX BycTax lie
03HayaJ1o, O Lie JPYTOCOPTHUM CIiBPOGITHHUK i B
Jlep0esnelli BiH NpaLloBaTU He MOXe.

T. Ctpokad Ta II. IBamyTin He noroguuce 3
TaKUM J060pOM KaapiB i BiAMOBWJIMCA OpaTH
y4acTb y MoJaJbIlloMy 06roBopeHHi. BoHH Hamno-
JISiTaJIu IPOBeCTH 110 po6oTy B KueBi, moroautu
KaHJWAAQTypu 3 NapTiMHMMMU OpraHaMH, Bpaxy-
BaTH, 10 B YKpaiHi € JocTaTHBO KBaJlipiKoBaHUX
HavyasbHUKIB YMBC-YM/IB, skux He mnoTpi6HO
3aMiHioBaTH. [licas wiel 3asBU 06roBOpeHHs Ka-
HAUAATYp 6yJI0 IPUIMIMHEHE, ajle HACTYITHOTO JHSA
JI. Bepia mifnucaB Hakas MpoO MpPU3HAYEHHS Ha-
yanbHukamMu YMBC oci6, HasBaHux I1. Memukom i
C. MinbuiTeliHOM 6€3 IMOro/KEHHS 3 MiClleBUMU
napTtinHuMu opraHamu. OTxe, JI. Bepia mouas
BIPOBA/[)KYBaTU CBOIO «IOJITUYHY JiHilO», 1006
BIJIMBAaTH Ha CaMOCTIMHICTb CUJIOBUX CTPYKTYD,
iXHIO HemiJJiersicTb MapTiHHMM opraHaM, IO
03Haya/l0 MOCUJIEeHHS HOro B/aaJy Ta BIUIMBY B
JAepxkaBi. Ase BoJHOYAC 1le TAaKOXX MaJio Ha MeTi
036aBUTH NMPABOOXOPOHHI OpraHU HEKOMIETe-
HTHOI Ta JApi6’si3K0BOI OMiKKU 3 60Ky HMapTiMHUX
OpraHis, 1110 MaJIo NO3UTHBHE 3HAa4€eHHH.

Cnip HarosocuTH, WO cepel NPU3HAYEHUX
JI. Bepi€eto HaYa/IbHUKIB ynpaB/iHb 6yJI0 YMMaJo
MpaLiBHUKIB, 3BIJIbHEHUX paHillle 3 [IUX MOCTIB 3a
3JIOBXKMBAHHS CIYKO0BUM CTaHOBHULIEM i aMopa-
JIbHY noBeiHKy. [[pubyBiu 0 Kuesa, I1. Memuk
0/ipa3y K 3BiJIbHUB HU3KY KepiBHUKIB M/Ib YPCP,
akux LK KII YkpaiHu HanpaBUB B opraHu Jep-
>kaBHOI 6e3neku. Cepes HUX GYJIM 3aCTYIHUK Mi-
HicTpa M. Cionb?! i O. BpoBkiH?2 (ko/sMIIHIN 3aBi-

1 Cnoub Muxaisio BapnaiioBuu (1906-1955).
1950-1951 pp. - nepuuii cekpetap CTaHic/JIaBCbKO-
ro o6sacHoro komitety KII(6)Y. 1951 p. - 16 6epe-
3Ha 1953 p. - 3aCcTynmHUK MiHicTpa Aep:kaBHOI 6e3-
neku YkpaiHcbkoi PCP no kazpax. ¥ KBIiTHiI-JIMIIHI
1953 p. - incnekrop LK KIIY. ¥ 1953-1954 pp. -
nepuiMid 3acTyIHUK MiHIiCTpa BHYTpILIHIX cOpaB
Ykpaincekoi PCP. 1954-1955 pp. - nepuiuii 3acry-
NHUK rosioBu KoMiTeTy [ep>kaBHOI 6Ge3neku npu
Papzi MinictpiB Ykpaincekoi PCP.

2 PBpoBkiH Osekciii MwukosaiioBud (1906-
1983). Jlo 1951 p. nepebyBaB Ha mapTiiHiil po6oTi,
OyB 3aCTYIIHMKOM 3aBiJlyBaya Bifii/ly MalInHOGYLy-
BaHH# LK KII(6)Y. I3 Li€l nocaau BiH 6yB npu3Haye-
HAM Ha Iocajy 3acCTylHMKa MiHICTpa [JepxaBHOI
6e3nexku YPCP 3 npucBOEHHSIM 3BaHHS MOJIKOBHUKA,
asie 3 npuxozoM II. Memuka Ha mocagy MiHicTpa
BHYTpilIHixX cipaB YPCP iioro 3HoBy nepeMilyoTb
B LIK KII Ykpainy, 3acTyMHMKOM Hada/IbHUKA BiJli-
Jy. 3roJioM BiH 0HCaB, 10 «BOPOTH HapOAy»
[1. Memuk i C. MinbiiTeliH HEOOGI'PYHTOBAHO 3BiJIb-
HWJIM #oro 3 nocagyd B M/Ib Ta mepeBesi Ha nap-
TiliHy po6oTy. 15 kBiTHs 1954 p. O. BpoBKiHa 3HOBY
NPU3HAYAKTb 3aCTYIIHUKOM MiHicTpa BHYTPIlIHIX
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ayBau Biggisiom LK KII Ykpainu). Henpusizue
CTaBJIEHHS 10 MapTiMHUX NpaniBHUKIB [1. Memuk
BiIBEpTO NPOJIeMOHCTPYBAaB Ha Iepllii e one-
paTuBHIN Hapaji kepiBHoro ckiagy MBC YPCP. Y
CBOEMY BHUCTYIi BiH HaroJiocus, 1110 OJHUM i3 CyT-
TEBUX HEAOJIKIB Yy po6oTi opraHiB M/Ib pecny6.i-
KM CTaJI0 BUKOPUCTAHHA Ha KepiBHUX IOcCafjax
Takux 4ekicTiB, gk O. BpoBkiH. BiH 3BepHyBCa 70
O.BpoBkiHa: «flk Bu BBaka€Te, Yd NpaBUJIbHO
3po6u.y, 10 Bac Biapsanan Ha po6oTy B opraHu
neprkaBHOI 6e3mekn?», Ha o O. BpoBKiH Biamo-
BiB, 10 HampasseHuil y M/Ib 3a pimwennsmM LK
naptil. IIpore II. MewMWK capkacTU4YHO JOJaB:
«lle He Ma€ >k0THOTO 3HaYeHHs. By Hamoi po6o-
TH He 3Ha€Te U npanwosBaTu Bam B opranax M/Ib
Baxkko» ([lonuk, 2000, c. 362). TyT BaXKKO He 1O-
roautucs 3 [l. MelirkoM, HOTo BHUCHOBOK OYB
OOIpYHTOBaHUM, 110 MOXHa Oyze M0o6a4YUTH 3
NoJaJblIMX MaTepiasiB CTaTTi, Xo4a MapTiliHe
kepiBHUITBO CPCP Ta YPCP mi3Hiue aiinuio in-
moi gymky, a O. BpoBKiH HaBiTh cTaB MiHiCTpoM
BHYTPIIlIHIX crIpaB pecnyo6JIiKH.

[Tlicna napaau T. CTpokau 3auwoB fo 1. Me-
muKa i y npucytHocti C. Minbwreiina, I1. [Bamy-
TiHa Ta llaixTa3 nocraBus II. Meuiuky 3anuTaH-
He: «fKi me 6yAyTb BKasiBKH, TOMY IO f CbO-
rogHi iny mo JibBoBa?» (Ilommk, 2000, c.362).
[1. Memuk ckazaB noxmypo: «Tobi Bce 3po3ymiso.
Tu 6yB y Bepii Ha Hapaji ¥ yce yyB. Bpaxyii Tisib-
KH, 110 Tpeba NPUIMHUTH HeralHo Taki fBHUIIA,
Koy B po6oTy YMBC BTpy4aroThcsl BCi, KOMy He
JIIHBKH, KOJIH yce, 1110 BiabyBaeTbcst B YMBC, cTae
HeraiHo BijoMuM o6komy naptii» (Ilonuk, 2000,
c. 362). T. Ctpokauy BignogiB II. Mewuky, 1o goc-
Bifi po60OTH 3 MapTiHHUMHU OpraHaMHd Ma€ YUMa-
JIUH, TaK 110 HENOKOITHUChb 3 LbOr0 MPUBOAY He
BapTo ([lonuk, 2000, c. 362).

Oppa3sy micas uiel Hapaau 6yJsio 3MiHEHO Ke-
PIBHUKIB NPOBiAHUX MiAPO3AiIIiB LeHTpPaJbHOIO
amapaty Ta 18 i3 25 HavyasnbHukiB YMBC. II. Me-
LIIMK TaKO0X CTBOPUB KOMICiI0 3 pO3C/iyBaHHA
nisibHOCTi Ciiguoi yactuau MBC YPCP, ockinbku
iXHI ciig4i HepiKO He AOTPUMYBAJIMCA HaBIThb
«corjasicTu4Hol 3aKoHHOCTI». KepiBHi mpariBHU-
ku amapaty MBC He Bipuiu cBOIM ByxaM, MO4YyB-
M Bif MiHicTpa Taki ¢pasu: «Cayxatu “Tosoc
Amepukn” Ta “bBi-bi-Ci” - axx Hisik He KpUMiHaJI, 1 i
caM ix ciayxato». A60: «I3 3a710BOJIEeHHSIM BUBYal0
“IcTopito Ykpaiuu” I'pyiueBcbKoro»+.

cipaB YPCP. 3 1957 p. - reHepaJ1 BHyTPIilllHbOI CJIy-
6, 3 1968 p. - neHcioHep.

3 [loIKOBHHUK, 3aCTYNHUK HadaJbHUKA YIpas-
ninHs MBC y JIbBiBCbKil 06.1aCTi.

4 Memuk [1aBso fkoBud (1910-1953). 'enepasn-
JeiTeHaHT // MiHicTepcTBO BHYTpilIHIX cnpaB Yk-
paiHu: nojil, KepiBHUKH, JOKYMEHTU Ta MaTepiaau


https://uk.wikipedia.org/wiki/1906
https://uk.wikipedia.org/wiki/1955
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Jeaki pani wopo HamipiB II. Mewmuka mnpo
BuBeZleHHs MBC 3-mij KOHTpoJ/It0 KOMNapTopra-
HiB (Ha BUKOHaHHs BKa3iBok JI. Bepii) MicTaTbca
B 3asBi T. CTpokaya Ha iM'sl meplIoro cekpeTtaps
[IK KITPC M. Xpy1oBa, fika 6yJia 1nojiaHa Bxe Iic-
as apeiwuty JI. Bepii Ta II. Memnka 28 4yepBHS
1953 p. BiH, 30kpeMa, cBi1uuB, 1110 y KBiTHi 1953 p.
MiHICTp BHYTpilHIX cnpaB YkpaiHu II. Memuk
JlaB MOMy fIK HayaJIbHUKY 00J1acHOro YnpaBJiiH-
Hs MBC y JIbBiBcbKill o6JiacTi BKasziBKy 3i6paTu
Ta goHectu go MBC YPCP BigomocTi npo Hanyio-
HaJIbHUH CKJIaJ KepiBHUX KaJpiB NapTiliHUX op-
raHiB, IOUYMHAOYU BiJi mapTopraHisallii KoJroc-
niB, MiAMPUEMCTB 0 OOKOMY HapTii BKJIIOYHO.
BogHouac II. Mewuk 3anponoHyBaB IOBiJOMUTH
PO HeJoJIiKKM po6OTH MapTiKHUX OpPraHiB y KoJI-
rocrax, Ha MiANPUEMCTBAX, Y HABYaJIbHUX 3aKJla-
Jax, cepej, iHTeJsireHnil Ta MoJsofi. Bakawouu
TaKi BKa3iBKM HeNpPaBUJIBHUMH, OCKIJIBKA Opra-
HU MBC He MOBUHHI i He MalOTh MpaBa nepesips-
TH po60Ty nmapTidHux opradis, T. CTpokay 3aTe-
sedoHyBaB ocobucto I1. Memuky i nepeBipus, 41
crpaszi BiH AaB Taky BKasiBky. [I. Memuk migr-
BepAUB, 110 Iie HOro BKa3iBKa, i BUMaras IPUCKO-
PUTH BUKOHAHHA. YBaxkarwuwy, 1o II. Memuk no-
MMUJIKOBO YU HEJOCBiZlMEHO [aB TaKy BKas3iBKY,
T.CTpokady HaMmaraBcsli NepeKOHaTH WOro, 10
36UpaTHy Taki BijoMocTi nmpo po6oTy mapTiiHUX
opraHiB 4yepe3 opraHnu MBC € HenpunycTUMUM.
[1. MemyK 06pyIIMBCS HA HBOTO 3 JIAMKOM i 3 Be-
JIMKMM pO3/paTyBaHHSM cKa3aB Tak: «Tob6i B3a-
rajii HallMX 4YeKiCTCbKUX CeKPeTHHUX 3aBJaHb He
MOXKHa J0opy4aTH, TH 3apas e miZemr B 06KoM i
pO3Kaxelll IPO HUX CeKpeTapeBi, ajie 3HaH, 110 Le
3aBJlaHHA TOB. bepis i 3 BUKOHAHHAM HOro TAr-
HYTH He MOXHa, 3p00H BCe, 06 BUKOHATH HOr0
ceorogHi»l. T. CTpokad He noBipuB II. Memuky,

(1917-2017 pp.) : Hayk. BUJ. / aBT. koJ1.: M. I'. Bep-
6eHcbkui, O. H. Apmuy, B. O. KpuBoJsianuyk Ta iH. ;
3a3ar. pef. A. b. ABakosa ; MBC Ykpainu ; Jlepx. H.-[1.
iH-T MBC Ykpainu. KuiB ; XapkiB : Mauyuin, 2016.
Kuis, 2016. T. 6: MiHicTepcTBO BHYTpILIHIX cIpaB —
MiHicTEpCTBO OXOPOHU T'POMAJACBKOTO MOPALKY
PapsHcekoi YkpaiHu B mepioj AecTasiHizauii Ta
NoJaJIbIINX peopraHizanii (5 6epe3nsa 1953 p. -
rpyAeHb 1968 p.). C. 34.

13adaBa HavyasbHMKa ynpasiaiHHa MBC 1o
JIbBiBchKil obsacti T. A. CTpokada cekpetapio LK
KIIPC M. C. Xpy1oBy 11010 aHTUNAPTIHHUX AiH Mi-
HicTpa BHyTpilHix cnpas [1. . Mewuka Biz 28 yeps-
HAA 1953 p. // MiHicTepcTBO BHYTpIlIHIX cnipaB Yk-
paiHuy: noAil, KepiBHUKH, JJOKYMEHTH Ta MaTepiaau
(1917-2017 pp.) : Hayk. BuA. / aBT. KoJi.: M. I. Bep-
6eHcokuii, 0. H. Apmu, B. 0. KpuBosamuyk Ta iH. ;
3a 3ar. pex. A. b. ABakoBa ; MBC Ykpainu ; [Jlepx.
H.-A. iH-T MBC Ykpainu. KuiB ; XapkiB : MauyuiH,
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110 e 3aBJaHHA 0X0AuTh Bif JI. bepil, ockiibKU
BBaXKaB, 1[0 OCTaHHiH 5K 4JeH [Ipe3ugii HK KIIPC
y OyZib-sIKMH Yac MoXKe Taki JaHi orpumaTu B LK
KIIPC a60 B LUK KII Ykpainu. T. CTpokad BUpilIUB
IornoBicTH cekperapeBi JIbBIBCBKOTO 06GKOMY
napTii 3. Cepatoky? npo orpumany Bij I1. Memu-
Ka TaKy IBHO HellpaBUJIbHY BKa3iBKY.

Toro »x aHsa BBeuepi T. CTpokauy g0 JIbBoBa
3aresiedponysas Jl. Bepis i ckazaB goc/iBHO Take:
«Ilo Bu Tam pobute, Bu Hivoro He po3ymieTe, Ha-
Bimo Bu mimiu B 06KoM naprii Ta po3nogisiu Cep-
JIOKYy [po oTpuMaHe Bamu 3aBjaHHA? 3aMicTb
gonoMory Bu nifcraBiiseTe nmigHbKKy T. Melluky.
Mu Bac BuXeHeMO 3 OpraHiB, apelTyeMO Ta
3rHOIM y Tabopax, M4 Bac 3iTpeMo Ha MopoIloK,
Ha TabipHuil nmua Bac meperBopumo». I pani
JI. Bepig B cTaHi CUBHOTO PO34paTyBaHHS Kijb-
Ka pasiB MOBTOPUB Take: «TU 3p03yMiB Lie YU Hi,
3po3yMiB, 3po3yMiB? Tak oT Bpaxyii»3. Ha cipo6u
T.CTpokaya NOPO3YMITHUCA 3 IbOTO NUTAHHS
J1. Bepist He cTaB HOro C/IyXaTH i MOKJIAB CJIYXaBKY.

MBC CPCP 12 yepBHs1 1953 p. 3Hss10 T. CTpo-
Kaya 3 nocaJu HayaibHuka YMBC Ta Bigkiauka-
g0 1o MockBu. Ha mpoxaHHA 3aJUIIMTH UOTO
NpaloBaTy B YKpaiHi HoMy 6yJI0 KaTeropuyHO

2016. Kuis, 2016. T. 6: MiHicTepcTBO BHYTpillIHiX
cnpaB — MiHiICTEPCTBO OXOPOHHU I'POMaZCbKOIO IO-
paaky PagsaHcbkoil YkpaiHy B nepiof; fecTtaJsiHizanil
Ta NoJalblIuX peopranisaniit (5 6epe3ns 1953 p. -
rpyzaess 1968 p.). C. 136.

2 Cepatok 3uHoBiNM TumoodirioBuy (1903-1982).
27 xBiTHA 1938 p. - 29 TpaBHA 1938 p. — TpeTii
cekpeTtap KuiBcbkoro o6sacHoro komitety KII(6)Y;
1947-1949 pp. - nepiuuii cekpetap KuiBcbkoro o6-
sracHoro koMmitety KII(6)Y; 1949-1952 pp. - cekpe-
Ttap LK KII(6)Y; 1952-1954 pp. - nepiuuii cekpeTap
JIbBiBcbKOTO 06JiacHOTO KoMiTety KIIY; 1954-1961
pp. - nepuuii cekpetap LK KIT Monaagii; 1961-1962
pp. — Neplui 3acTynHUK rosiosu KomiteTy mapriit-
Horo koHTposito (KIIK) mpu LK KIIPC; 1962-1966
pp. — NeplIMi 3acTynHUK rososy IlapTiiiHol KoMicii
npu LK KITPC. Y 6epesHi 1966 p. BUMILOB Ha NEHCIO.

3 3asBa HavaJbHMKa ymnpaBJjiHHa MBC mno
JIbBiBCbKiN o6sacti T. A. CTpokava cekpetapto LK
KIIPC M. C. Xpy110By 1110/10 aHTUNAPTIKHUX Ail Mi-
HicTpa BHyTpilHix cipas II. 1. Memuka Bif 28 yep-
BHAA 1953 p. // MiHicTepcTBO BHYTpillHIX cnpaB
YkpaiHu: noii, KepiBHUKY, JOKYMEHTH Ta MaTepiaau
(1917-2017 pp.) : Hayk. BUA. / aBT. koJi.: M. I'. Bep-
6encbkul, 0. H. ipmum, B. 0. KpuBosamuyk Ta iH. ;
3a 3ar. pef. A. b. ABakoBa ; MBC Ykpainu ; Jlepx.
H.-A. iH-T MBC Ykpainu. KuiB ; XapkiB : Mauyuin,
2016. Kuis, 2016. T. 6: MiHicTepcTBO BHYTPilLIHIX
cnpaB — MiHicTepcTBO 0XOPOHHM IPOMafCbKOrO IO-
pafky PaggaHcbKoi YKpalHy B nepiof fecTasiHi3awil
Ta NoJanblIuX peopranisaniit (5 6epe3ns 1953 p. -
rpyzaesn 1968 p.). C. 136.
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BiAMoBJieHO. II. Mewmuk, 3Haw4Yu PO pPO3MOBY
JI. Bepia 3i T. CTpokayewMm, ABidi HaraflyBaB MOMY:
«Hy gk, orpumaB Big, T. Bepia? Hagani posymHi-
muM 6ynew»l. Jlani II. Mewmuk y 3HywaabHIiA
¢dopmMi rosopuB T. CTpokauy GYKBaJIbHO Take: «A
T. MesnbHUKOB — cekpeTtap L[K - moranuii yekicr.
Bin Te6e sk mmuryHa K ogpa3sy BujaB, A3BO-
HUTb MeHi i npsMo kaxe, o CTpokay /J0MoBiB
cekpeTapeBi 06koMy CepJloKy Npo Te, L0 £,
Mermuk, 36upato BiJloMOCTi Ipo MapTiliHi opraHu.
Xiba Lle MOXHa PO3KOHCHIpYBaTH CBOIO areHTY-
py»2. Jani T. CTpokay mucaB, 110 ¥ 3aCTYNHHUK
MiHicTpa BHyTpiHix cripaB YPCP C. MisibiuteiiH
BiB Taki cami po3moBu. Hampuxsaza, y 6GepesHi
1953 p. BiH Homy i I1. IBamyTiHy Ka3aB, 1[0 Temnep
yce GyJe 1M0-HOBOMY, MapTiliHi opraHu He BTpY-
YaTUMYThCA TaK, K Le 6yJo paHille, y poboTy
yekicTcbkux opraHiB. HayanbHuku YMBC o6sac-
Tell MaloTb | GyJyTb He3aJieXHi BiJj ceKkpeTaps
06KOMY NapTii.

[lepe6GyBatoyn Ha mocaji MiHicTpa BHYTpill-
Hix cnpas, [I. Melink HamMaraBcgd BUIPABUTHU JAeAKi
NOpyILIeHHA 3aKOHHOCTI, JONyLeHi ioro nomepe-
JHUKaMU. | copaBa TyT 6ysa He B JJOTpUMaHHI
pPaJAHCBbKOI TpaAuLil «Bce 3BepTaTHU Ha Nonepe-
JHUKa», 1006 BiATIHUTH CBOI0O pOOOTY, X04a MH
MOBHICTIO He BIJKHWJAEMO TaKOTO BHCHOBKY.
Mimtoca peasibHO TPO BifHOBJIEHHSA CIpaBe/JIH-
BOCTi Ta peabijiTallito HeBUHYBaTHUX JIOJIeH, Ha
SKUX 6y/u cdabpuKOBaHi KpUMiHa/bHI CIIpaBU 3
HOJIITUMHUM 3abapByieHHSIM. KpacHOMOBHUM Yy
IbOMY IIJIaHI € JOKYMEHT, AKMH MU HaBOJHMO
HIDKYe.

lle wiikoM TaeEMHe MOBiJJOMJIEHHSI MiHiCcTpa
BHyTpilHiX cnpaB YPCP II. Memuka nepiomy
cexpetapesi [IK KII Ykpainu O. KupudeHky niz
Ha3Bow «IIpo cepio3Hi HemoJiKu B po6OTi KO-
auimiHboro M6 YPCP», matoBane 30 TpaBHsA
1953 p. ¥ HbOMY, 30KpeMa, OyJI0 HANKCAHO, 1110
miJ1 yac npuMaHHs BiJ kosuuiaboro M/Ib YPCP
CJiYMX cnpas, fIKi NepebGyBaiu y NpoBaKeHHI
Horo Chigdoi 4acTuHHM, 6yJi0 BCTAaHOBJIEHO, IO
Jedki mpauiBHUKWA kosaumHboro MJB YPCP y
NpaKTHUIli CBOEI poGOTH JONYCTUIN CepHO3Hi me-
peruHy Ta HeOOI'PYHTOBAHI apelITH PaAsiHCbKUX
rpomazsaH. MiHicTepcTBOM BHYTPIIIHIX CIpaB
YPCP BHac/iIOK peTesibHOr0 aHasli3y HU3KHU CJli-
JUYUX CIpaB yxe Oy/0 3BiJIbHEHO 3-MiJ BapTH
11 oci6, 3aapenrToBaHux He3aKOHHO. OCOGJIMBO
BeJIMKa KiUJIbKICTb HE3aKOHHUX apelTiB 6yJsa
3pobJieHa cepe/; oci6 eBpeicbKoi Hal[iOHAJbHOC-
Ti, IpUYOMY NpaILiBHUKH, SKi pOGUJIH IIi apelITH,
KepyBaJIUCA BKasiBKaMWU KOJIMILHBOIO IEPIIOro
cekpetapsa LK KII Ykpainu Jl. MeabHHUKOBa npo

1 TaMm camo.
2'Tam camo.

72

HEOOXi/IHICTb CJITYUM HUISAXOM PO3KPUTHU TaK
3BaHe €BpPEWCbKe HallioHaJliCTU4YHe Mmifgmiyig. 3
NOSICHEHb TMpaLiBHUKIB KOJULIHBOrO 5-ro Ym-
paBiinag M/Ib YPCP, ski po6unu HeoGrpyHTO-
BaHi apelTH oci6 3a3HaveHoi kaTeropii, 3'scyBa-
Jocst, mo 25 sgrororo 1953 p. poKy KOJUIIHIM
3acTyNMHUKOM MiHicTpa gepx6e3neku 0. BpoBki-
HUM OyJI0O HaJlaHO BKa3iBKy KepiBHULTBY 5-TO
Ynpasainaa M/Ib YPCP migrotyBatu nmpoTsrom
OJIHi€l HOYI «JOBIAKY Ha €BPENCHKUX HallioHaJIic-
TiB» g1 gonosizi JI. MenbHukoBy Ta 1. [BamyTi-
Hy (TogzimHil MiHicTp mepx6e3nexku YPCP). Ha-
cTymnHoro AHs o 1. IBamyTiHa 6y/1M BUKJIMKaHI 3
MiATOTOBJIEHUMH IMOCIIXOM JOBiIKaMH: 3aCTyIl-
HUKM HadajJbHUKa 5-ro YmpassinHa M/Ib YPCP
CyxoHiH i PoMaHUIIMH, Ha4aJbHUKY BiJJi/1iB TO-
ro »k ynpanJjiHHA YepHoB i BefiH, 3acTynmHUKU
HadaJbHUKIB BigainiB lllenkyHoB i Cekapes, Ha-
yaJbHUK 5-ro Biaainy YM/IB KuiBcbkoi o6sacTi
MockanboB i cekpetap naptkomy M/Ib YPCP Be-
JISIEB. Y MPUCYTHOCTI LMX OCi6 nmocHixoM CKJaJieHi
Ta 4acTKOBO cdasblIoBaHi JOBiIKU JONOBigaIU-
cs1 JI. MeJIbHUKOBY, SIKWH, He po3i6paBIINCh Y CYTi
MaTepiajiB, 3ac/ayXaBIIM HEOO'€KTUBHI KOPOTKI
JOBiZKY, 1aB BKa3iBKy 1110/10 apellTy HU3KHU OCi6
€BpeNChKOI HallioHa/bHOCTI. Ha BUKOHaHHS BKa-
3iBku JI. MesibHMKOBa cepeji iHIIMX OCiO 6yJH
3aapelToBaHi: KOJMIIHIN 6i6iorpad mep>xaBHOI
6i6sioTekn YPCP 3esnenko lnis HaymoBuY; HOp-
MyBaJIbHUK apTiii «llepie TpaBHa» «MicbKTeKc-
TUJIbTPUKOTaXNpoMcniiku» llextman Eni Mee-
pOBUY; MHMCbMEHHUK-Tlepekazad Paiuin Edppoim
XaHaHbEBUWY; 3aBifyBau Biaainy inopmarnii pe-
nmakuii rasetu «BeuipHiii KuiB» Kar IOxum Hay-
MOBMY; IHXXeHep-KOHCTPYKTOpP «YKPIPOMKOHCT-
pykTopa» Ykprnpompazau Fonbaentepr Jles Mocu-
NOBUY Ta iH.3

Yci nepesivyeHi ocobu 3-miJ; BapTH Ha 4ac
HazcuiaHHA nosigoMieHHs [1. Memuka O. Kupu-
YeHKY B>Ke OyJIM 3BiJIbHEHI Ta peabiyiToBaHi.

Big cniBpo6iTHHKIB, MPUYETHUX [0 IUX He-
OOI'PYHTOBaHUX apellTiB, 6y BUTpe6GyBaHi 1mo-
sdcHeHHs1. KoJ/IMIIHIN 3acTymHUK HavaJbHUKA
Biaainy 5-ro Ynpasainua M/Ib YPCP maiiop Ce-
KapeB y CBOeEMY NosicHeHHi Big 30 TpaBHsA 1953 p.
HamucaB: «f nmpunycTuBcs rpy6oi NOMUJIKY, 110
[oJiArajia B HellpaBUWJIbLHOMY MiJAX0A1 y BUpilleH-
Hi nuTaHH4a npo apewT Kaua, lllexTmaHa, Paini-
Ha Ta 3eJIeHKa, Ha IKKUX He OYJI0 JOCTATHIX MaTe-
piaJiB aJi1g nepefaHHsA ix fo cyay. Ak me mMorso
crarucsa? 1. [Ipo o6¢cTtaBuHu apemty Kana g Bxe
NOBiJIOMJISAB y panopTi Bij 28 TpaBHA 1953 p. {1
X04y TiJIbKM JAOJATH, 10 MeHi J0BeJocd MaTu
JyKe HeNpUEMHI INOSICHEHHA 3 KepiBHULTBOM
KOJIMIIHBOTO 5 YnpaBJ/iiHHS Yy 3B’I3Ky 3 THM, L0

3STAACBY. @. 16.Om. 1. Cnp. 890. Apk. 73-75.
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MU He 3HaJIM CBOEYACHO Mpo Horo “3/04uH” i TO-
My He MOIVIY IIBU/KO [I0JATH AOBiJIKY Ha BAMOTY
[BamyTiHa. 2. 25 sawToro 1953 p. Ham 6yJi0 3a-
NPONOHOBAHO HEramHo MOJATH [JOBiAKU Ha €B-
pelicbKuX HalioHasicTiB A/ JonoBifeilt Mesb-
HUKOBY. Llboro » JAHdA BBeudepi MOCHIIIHO Wi
JOBiZKU roTyBanucd. 3a KOpOTKHU 4ac y HaUIoOMy
Biaaisi 6yJio ckiageHo 10-12 posigok. Ocobucto
4 nucaB JoBigku Ha IllexTmaHa Ta Paimuina. Ha
3eJieHKa JOBifiKa CKJIajasiacsad ollepynOBHOBaXe-
HUM PomaHOBHM. YepHeTKHU [OBiZOK 1O Biaxdixy
neperisifAaJnucad MHOK YU HadyaJbHUKOM Biaziny
YepHoBUM, i Tak0k PoMaHIiIMHKM, 3a Bi3010 KO-
ro 1i AoBiAKKM noTiM JipykyBasucs. 3 BUHU Poma-
HOBa B JI0BiAli Ha 3esieHKa GYJIO JOMYLIEHO He-
6a)kaHe y3araJbHeHHsl. BUHeH y 1boMy 4, i TakoX
YepHoB Ta PoManimuH. Y foBigui Ha Painiza 3
MOEI BUHM He 06yJi0 3a3Ha4yeHo npo Te, o Kowmi-
TET NapTiKHOTO KOHTPOJIIO, NiATBEpAUBLIM BH-
KJI04YeHHs PaiiniHa 3 maprii, 3MiHUB $opMy.Ito-
BaHHS BUKJIIOUeHHS. [Ipo el pakT MU He 3HAIU.
3. Y 1952 poui Ta Ha no4yaTKy 1953 poky 3 60Ky
KOJIMIIHBbOI'0 KepiBHULTBA Hauoro MiHicrepcrBa
6y/10 pi3KO MOCHJIEHO BUMOTH 110J0 PO6OTH Cce-
pen eBpercbKUX HalioHasicTiB. [Ipo 1e cBifunTh
CTBOpPEHHS CIeliaJIbHOrO BifgJty wLi€l JiHii, pos-
MOBM Ta BKa3iBKH NPO MNOWIYKHU CiOHICTCbKOTrO
1eHTpy Toio. OCOGJMBO CUJIBHUN rajac OyB
NiHATUHI y 3B’3Ky 3 ONyOJiKyBaHHSM XPOHIKH
TAPC y ciuni 1953 p. Ckyaziasiocss BpaykeHHs, 1[0
€BPEHMCBbKMU HaliOHa/Mi3M y Cy4acHUX yMOBax €
roJIOBHOI HebGe3nekol. | HapeluTi, JomnoBiab
IOBimOK 1o JIiHii €eBpelchKUX HamioHasicTiB Me-
JIbHUKOBY. ByJio 6 4YecHO cka3aTy, 1110 MU He Ma-
€MO CIpaB IOAO L€l JiiHil, NiArOTOBJIEHUX [0
NpOBeJleHHs] OOIPYHTOBAHUX apellTiB. Ajie MU
BUSIBUJINCh OE3NPUHUUNHUMU JIOAbMU. {1 Maio
Ha yBasi cebe, YepHoBa, PomaHuirMHa, BpoBkKi-
Ha. PesysnbTaToM 1ji€i 6e3MPUHIMIIHOCTI cTaJja
Ta 06CTaBUHAa, 10 6yJI0 BUTATHYTO Ha CBIT Taki
cnabki crpaBy, sk cnpaBu Ha lllexTMaHa, Paitni-
Ha Ta 3eseHka. HaBiTb i3 0Bifjok 6yJ10 BU/HO,
10 Li CpaBU He MOXXHa pO3IJIALATH Ha Npej-
MeT apellTy ocib, ki npoxoAsaTh no HUx. 4. Ok-
peMo X041y 3yNMHUTUCS Ha 6e3BiAnoBifaibHOMY
cTaBJieHHI BpoBkiHa [0 mepersasgy JoOBiZIOK i
0COGJIMBO [0 3aTBep/JyKeHHs TIOCTaHOB Ha
apewt. [Ipu 3aTBepKeHHI 1IJMX MOCTAaHOB (A B
iHmWiM cnpaBi 6yB nmpu gomnoBiai Pomanimumua
MaTepiasiB Ha apemT y KabiHeTi BpoBkiHa)
BpoBKiH He clpoMircd Nmpo4yudTaTyd MaTepiasy,
3alpoINoOHOBaHi /1o nocTaHoB. 3a 10 XBUJIUH, SKi
6yJiMd MOTpPiOGHI [JisT MPOYUTAHHS MOCTAHOB Ha
apewt, bpoBKiH BUpimuB foJit0 m'ATH oci6. Bece
BUKJIaJleHE MHOK >KOJJHOK MIipOl He 3HiMaE€ 3
MeHe BiinoBigasbHOCTI. fl TIM60KO mepexuBaio
Te, WO Tpanuiocs. lle cayryBatuMe MeHi ypo-
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KOM Ha Bce XUTT4. [Ipolly naTu MeHi MOXJIMBICTb
BUIIPABUTH JIONy1leHi MHOK NOMUJIKU» 1,

Ak 6aurMo, Lie MOSICHEHHS € JO0BOJI CaMOK-
PUTUYHHUM, NPOTE OCHOBHA BHHA 33 NMOMWJIKHU
nokJaiaeTbes Ha JI. MenbHukoBa Ta O. BpoBkiHa.
OcTaHHbOMY MPUCBSAYEHO OKPEMUH MYHKT, Jie
HWoro fii HasMBalOTbCs «0e3BiANOBiZATLHUMMY,
BiH «He clpoMirca npoyuTtatu», «3a 10 XBUJIKH
BUpIIKUB 010 5 ocio». JloBosi cepio3Hi 06BU-
HyBaueHHs], siKi B onepe/Hi yacu MOIJyu 6 BUpi-
IIMTH He Jivile 10110, a ¥ xkuTTs O. BpoBKiHa.

KosnumiHil 3acTynHUK MiHicTpa Jepx6esie-
kU Ykpaincbkoi PCP O. BpoBkiH i3 njux camux nu-
TaHb 29 TpaBHA 1953 p. 1aB Take MOSICHEHHS: «3
NWTaHHA 0Opo apewTu 3eJjieHKa, PaluiHa Ta
lllexTMaHa MOKy NOBIJOMUTH TakKe: IOCTAHOBA
Ha apelwIT 6ysa mifjiMcaHa MHOIO 3a MOJAHHAM
3aCTyNHUKA HadaJbHUKA yIpasiiHHA PomaHni-
muHa. Heo6rpyHToBaHicTh, fIK 3apa3 3’scyBa-
Jlocsl, 3/iiCHEHUX apelITiB MOXHa MOSICHUTH
JIMIlle MOEK HeAOCBigyeHicTio. Y TOM e d4ac,
Hak4acrTilie, KpiM MeHe He 6yJI0 KOMY CaHKIIiO-
HYBaTU IIOCTAaHOBH, OCKJIBKMU [BallyTiH 4acTo
6yBaB y BiApsaKeHHAX, a €cUNeHKO 3alMaBcs
caigyorw yactuHow. [JloBigku aas pomnoBiai IBa-
LIYTIHy PO areHTYpHI MaTrepianu, K MOSICHIOE
PoMmaHimuH, ckiaganucs, ajae He 3a OJUH JIeHb, a
npyu6JM3HO 3a JABa i He GYJM MiJCTABOIO JJIA
apeluTy. PilieHHda npo apewmIT He BUHOCU/IOCH Ha
Hapazi B IBamyTiHa, a 06roBOpeHHsI MaJio Xapak-
Tep iHdopMauiiiHoro nopsaky. [Ipo Te, o Hal-
G/IMPKYMMU JTHAMH, Ha OCHOBI apelluTiB 3esieHKa,
[llexTmana Ta PaiijiHa, oyikyeTbcsl BUXiJ Ha Ha-
LiOHAJICTHYHe MAmiIsg, € BUragkow. Wuutocs
B3arajli Ip0 BUKPUTTSA MOXJIMBOI'O HallioOHaJIicC-
TUYHOrO nianisuisg. 2KogHoro yrnepe/»KeHoro cTa-
BJIEHHS 3 MOT'0 GOKY /10 IPOBEJIeHHS apeLITiB He
oyJsio»2. dk 6aunmo, O. BpoBKiH NosiCHIOE BCe CBO-
€10 HeJIOCBIJUEHICTI0 Ta CIPOCTOBYE JedKi CBif-
yeHHsI cHiBpob6iTHUKIB M/Ib, ski HaBoguaucs
Bulle. BiH 3anepeuye, 1o nicisg 3po6seHux ape-
HITiB MJIaHYBaBCSl BUXi/, Ha eBpelicbKe HalliOHa-
JIiCTUYHe MiAmijjisg, npoTe 1 WOro Tesa BUIJIA-
A€ HellepeKOHJIMBOI. Y Ci y4aCHUKHU L€l clipaBy,
fAKi JlaJyd BUILEe HaBeJeHi MOsCHEHHs, AisJu 3a
CXeMOI0 CTa/liHCbKUX 4YaciB 3paska 1937 p.: € BKa-
3iBKa KepiBHUITBA 3HAUTHU €BpPENCbKe HallioHa-
JICTUYHE MiAMmiIIg — 3HAaYUTh 3HaW[eMOo Moro,
X04a rOTYHYH JOBiJKY, BOHU PO3YMiJH, 1110 BOHU
HeloCTOBipHI, chasbiioBaHi Ta GaKTUYHO POKY-
I0Tb Ha CMePThb KiJbKOX Jitofel. Ta npo 1e BOHU
TOJi He 3aMUC/IIOBAIMCS, 1106 BUKOHATH BKas3iB-
Ky 1, MOXX/IMBO, OTPUMATH 3a Lie AKyCb Haropoay
YHY 320X04YEHHS.

ITJIA CBY. @. 16. On. 1. Crp. 890. Apk. 76-78.
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[I. MelIUK y CBOEMY MOBiLOMJIEHHI JaJli U-
caB, 10 CHiBpoGiTHUKM KosuuiHboro M/B, ski
JIONYCTHUIU HeOOIPYHTOBaHi apellTH paJsiHCb-
KUX IPOMa/isiH, 3aC/yroBylOTh Ha cepio3He Io-
KapaHH{, aX [0 NPUTATHEHHS 10 KPUMIHAJbHOL
BignoBiganbHOCTI: «IIpoTe, BpaXxoOBylO4YU Te, 110
Ha HUX 6yJio 3po6JieHo neBHUM TucK, MBC YPCP
BBRKA€E 32 MOXJIMBE I0JI0 CHiBPOGITHUKIB KO-
suiiHboro M/Ib YPCP o6MexuTHcsa cyBopuM aj-
MiHiICTpaTUBHUM CTSITHEHHSIM Ta p0360pOM IXHbOI
6e3NPUHLHMIIHOI MOBEJIHKY B MapTiiHOMY mopsij-
ky»l. fk 6auuMo, nokapaHHs OyJu JOBOJI M's-
kuMHy, [1. Memuk caM 6yB y Takiil Kypi HEOAHO-
pa3oBo, KoM TpebGa OyJI0 BUKOHYBATH MOMAiGHI
BKa3iBKH, TOMY pO3yMiB IIUX CHiBPOGITHUKIB.

Takoi » cpsIMOBaHOCTI W IHIIMKA JOKyMEHT
Toro nepioay, konau II. Memuk 6yB MiHicTpom
BHYTPIlIHIX crnpaB. 16 yepBHa 1953 p. MmiHicTp
COpsIMyBaB BCiM Hadya/IbHUKaM 06JIaCHUX YIpaB-
Jinb MBC Ykpaincekoi PCP uisikom TaemMny /[lu-
pekTuBy «[Ipo HemomycTHMicTb 6e3Ii/[CTaBHUX
apellTiB pafiiHCbKUX IpoMaZAH». Y Hil BKa3yBa-
socs, o MBC YPCP BcTaHOBJIEHO, 1110 TPOTATOM
6epe3Hs-kBiTHA 1953 p. o6sacHUMU YnpaBJiH-
HaMu MBC Ykpaincekoi PCP BHaciiiok 6e3Bif-
NOBiJJa/IbHOI'O TIOBEPXHEBOr0 CTaBJIEHHS /[0
NepeBipKU MaTepiasiB Ha po3lIyKyBaHUX 3a Bce-
COIO3HMM Ta MICLEBHM pO3IUYKOM JepKaBHUX
3JIOYMHLIB 6YyJI0 JONYIIEeHO I'SAIThb BUMNAAKIB IO-
MUJIKOBUX apelITiB Hi B YOMY HEIIOBUHHUX OCi0.

Tak, 11 6epe3nss 1953 p. YMBC Cymcbkoi 06-
JlacTi 6yB 3aapelITOBaHMU MelllKaHellb M. YepBo-
HuMl Jluman CrasniHcbkoi o6sacti 'eopriit Osekci-
HoBuY CTOJIIPCBKUH, SIKHM JieB’siTbMa CBiJjKaMH
OyB yni3HaHUH 3a poTorpadiyHUMHU 3HIMKaMH K
KOJIMIIHIN cTapocTa cinbrocnrpomagu Koszsos
Mapk BacunboBuu. [loMmunkoBuit apeuIt i Tpusa-
Jle He3aKOHHe yTpuMaHHA nij Baprtow I. Cro-
JIIPCBKOTO CTaJIo pe3yabTaToM Toro, uo YMBC
CyMcbkoi 06s1acTi 06MeXUJI0CS  BNi3HAHHSAM
I'. Cronsipcbkoro 3a ¢potorpadpiyHMMU 3HIMKaMH |
He TPOBEJIO peTeJibHOI MepeBipKH HOro ocobw,
X04a Mpi3Bulle, iM’d, Mo 6aTbKOBI, Miclle Hapo-
JbKeHHs Ta iHmi Horo 6iorpadiyHi AaHi He 36ira-
JIUCA 3 JAHUMU Ha 3JIOYMHI, 10 PO3LIYKYETHCH.
[IpauiBHuku YMBC CyMcbkoi obJiacTi, ki mpoBo-
Awn apewT I'. CToigpcbKOro, He 3BepHYJ/IU yBa-
rM Ha Horo 3asBy, 110 BiH HiYOro cmijJibHOro 3
M. Ko3/10BUM He Mag€ i 1[0 HA OKYNOBaHil Tepu-
TOpil BiH B3araJii He npoxuBas. [lix yac caigcrea
BCTQHOBJIEHO, 110 CBiJKY, KOTpPi «ymi3HamIu»
I'. CToapchbKOro, IOMUJIAJIUCA.

Ynpasainaam MBC BiHHuIbKOI 06/1acTi Tak
caMO TNOMMJIKOBO OyJio 3aapemiToBaHo [laBia
Kasumnposuya IlonoBcekoro gk 3pafgHuka ba-

ITJA CBY. ®. 16. Om. 1. Crp. 890. Apk. 73-83.
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ThKiBIIMHU OJiekcig CTenaHoBu4ya [lomoBcbKoOro,
110 po3WyKyeThcs. Ak 30unHLg O. [lomoBcbKOroO
BHi3Ha/M 3a poTorpadpiyHUMu 3HIMKaMH ciM ocib
CBiJIKiB, IpOTe B IpoLeci ciaifcTBa 6y/10 BCTaHO-
BJIEHO, 1[0 BiH HIYOro CHIJILHOTO 3i 3paJHUKOM
baTtpkiBmyuHu O. [IomoBCcbKUM He Ma€ i € Jivile
Horo oaHodaMisibleM. Yrnpasiinaa MBC BinHu-
I[bKOI 06J1aCTi Tak caMO He MPOBEJIO peTesbHOI
nepeBipku oco6u 1. [lonoBckKoOro, nonpu Te, 110
iM’'s1, mo 6aTbKOBI Ta iHI Horo G6iorpadiuni gaHi
He 36irajivcs 3 JaHMMU Ha 3JI0YHHIIA, 10 pO3Lly-
kyeTbcs. [IpoTtsirom 40 pauiB I1. [lonoBcbkui He-
3aKOHHO YTPUMYBAaBCA MiJ, BapTolo.

MiHicTp nucaB: «3 MeTO HeJIONyIeHHs He-
OBI'PYHTOBAHUX apelITiB PaJAHCbKUX I'POMa/isiH,
MiJO3PIOBAHUX Y CKOEHHI Jlep>KaBHUX 3JIOYUHIB,
NPy BCTAHOBJIEHHI 0Cib, sIKi MalOTb CXOXICTb 3
JEep>KaBHUMHU 3JIOUMHLSAMH, O iX PO3ILYKYIOTH,
KpiM ynisHaHH# ix 3a ¢poTorpadiyHUMU 3HIMKa-
MM, IPOBOJUTHU peTeJIbHY NepeBipKy IXHBOI 0Co-
OU 3a MiclleM Hapo/PKeHHs, KOJIMIIHIM MicleM
NPOXKMBaHHS Ta poboTH. B okpeMux BuMajkax
Biips/KaTH A1 yIi3HAHHA IUX 0oCib cBiAkiB Ta
areHTiB, fIKi j06pe 3HAIOTh Jiep>KaBHUX 3JI0UMH-
1iB, WO po3wWyKyThcA. PoTorpadiuni 3HIMKHY,
[0 Tpej ABJASITBCSA AJs NMi3HAaHHA CBijKaM, Io-
BUHHI OYTH fIKiCHO 3po00JieHi 3 ICHUMH 306pa-
>KEHHSIMU PUC 0CO6H, L0 YIi3HAEThCA. Y mporieci
JIOMUTY CBiJIKIB HEOOXiIHO TaKOX J[AOKJIAJHO
3’scyBaTu Ta QikCyBaTH B MPOTOKOJAX CJIOBECHI
NOPTPEeTH Ta OCO6JIMBI MPUKMETH pO3Mi3HAHUX
HHMMHU Jlep>KaBHUX 3JI0YMHLIB, 10 PO3IIYKYIOTb-
ca. Ilpu BCTaHOBJIEHHI 3JI0YMHLIB, 110 PO3IIYKY-
I0ThCSl, HEOOXi/THO TaKOX 3'ICyBaTH IXHIO Moja-
JIbIIY JiSUIbHICTB, 30KpeMa CAyK0y B PajsHCbKin
apwmii, mTpadHUX poTax, nepedyBaHHS B MapTH-
3aHCbKUX 3aroHaxX, HasgBHICTb YpsJ0BHUX Haropoz,
NnopaHeHb, KOHTY3iM Tomo. HavanbHukam Yn-
pasyinb MBC Cymcbkoi, BiHaunbkoi, CTasiHcbKOl
Ta /lHinponeTpoBChKOI 06J1aCTEN MPOBECTU PO3-
cnigyBaHHS QaKTiB HEOOIPYHTOBAHHX apellTiB
paAstHCbKUX rpoMajisiH Ta gonosictu MBC YPCP.
MBC YPCP nonepe/pxae, o Hazajai 3a HEOGIPyH-
TOBaHi apeliTH pajsgHCbKUX I'POMaJfAH BHHHI ¥
1bOMY CHiBpo6iTHMKHU opraHiB MBC 6yayTh npu-
TAraTUCcs A0 CyBopol BignoBifaabHOCTi»2. Ak 6a-
yuMmo, i us Jlupektuna I1. Memuka 6yJa cnpsiMmo-
BaHa Ha NPUIMHEHHS HE3aKOHHUX apellTiB Ta
BiZJHOBJIEHHSl CIpaBeAJIMBOCTI IOAO0 IMepeciyHUX
rpoMa/igH. fIK MO3UTHUBHE, TaKOX 3aBBAKUMO, 1110
B Hill MicTHUJ/INCS Y1 KOHKPETHI peKoMeHAalil 1100
MOJTIMIIIEHHS PO3IIYKOBOI pOGOTH OpraHiB Misillii.

Koy MinicTpom 6yB 1. MeluK, o/iHe 3 1|eH-
TpaJbHUX Miclp y 3axogax MBC YPCP BiagBoau-
JIOCs CTBOPEHHIO TakK 3BaHoro mnposogy OVH,

2T 1A CBY. @. 16. Om. 1. Cnp. 204. Apk. 51-55.
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JiereHI0BaHOTO y JIbBOBi, IKMM MaB OYOJHUTH
JaBHIN areHT Jep>k6e3neKy, KOJHUIIHIN yYaCHUK
yKpaiHcbkol peBosonii 1917-1920 pp., wieH
LenTpanbHoi Pagu mig ncesponiMom «bapzy».
Hanpukinui TpaBHa 1953 p. 3 UM areHTOM 0CO-
6ucro 3ycrtpiBcd [1. Mewuk. Ik BBaKaloTh cy4yacHi
nocnignuku JI. Begenees i 10. [llanoBasa, ocHOBHaA
MeTa 3rajiyBaHoi aklil moJssraja B TOMY, 1100
HaB’sA3aTH MU0 AYMKY MPO BiIMOBY BiJ JU-
BepCiHHO-TEPOPUCTUYHOI 6OPOTHOH i epeHeceH-
HSl aKLEHTY B MOro AisiJIbHOCTI Ha MOILYKHA KOMII-
pomicy 3 pexumoM. OTpuMasiu 3rofy MocCKBY,
MBC YPCP mo4dano roTyBaTH MNPOEKT JIUCTA A0
npoBigHuka OYH Ha ykpaiHcbkux 3eMusix B. Kyka,
MPONOHYIYM HALiOHATICTUYHOMY MiJAMIJIJIIO CKJIA-
cTH 36poto U JieraniyBaTucs. Y 1iboMy pasi uJje-
HaM OYH rapaHTyBasocsl 3KUTT$1, cBo60Aa U mpa-
nessaiTyBaHHs (BegeHees, [llanosan, 2001).

Jlo nocsarnens II. Memuvka ciif, BiiHeCTH Ta-
KOXX HaKa3 IL0J0 NepeBeleHHs JiJI0BOJACTBA Yy
MBC YPCP Ha ykpaiHCbKy MOBY. 3TiiHO i3 LIUM
HaKa30M IpaliBHUKK MiHicCTepCTBa MOBHUHHI OY-
Ju ii BUBYATH. BiH 0cOGHCTO cTaB poO3MOBJIATH
YKpaiHCbKOIO He JIMIle Ha HapaZax y CBOEMY Mi-
HictepcTBi, a i1 y K KII Ykpainmu.

[1. MelyK BiJHOBUB HOpMaJIbHY po6oTy ¢a-
KTUYHO PO3TrPOMJIEHOTr0 paHille 3a HalioHa/li3M
JIBBIBCBKOIO [1epKaBHOTO YHIBEPCUTETY.

Ha nocagi minicTpa BHyTpimHix crpas [1. Me-
IIKUKY BJAJI0Cs NpobyTH BCbOro TpH MicsAlj, a 6a-
raTbOM HOro mjaHaM, ki Majau B 1ijsiomy pedop-
MaTOPCBHKUU XapaKTep, Tak i He cyauaocsa O6yTH
BTiJleHMMH B KUTTH (['pevyenko, 2021, c. 41).

27 4yepBHsa 1953 p., HacTynmHoOro AHs micjs
apemty JI. bBepii, I1. Memuka saTpumanu npuoyJi
3 MockBu apmiiiceki odinepu. Horo 3BUHYyBaTH-
JIU B YKpaiHCbKOMY OYyprKyasHOMY HaljioHaJ1i3Mi,
3paai baTbKiBIIMHI, WIKIAHWLTBI, MMUTYHCTBI,
oprasisanii aHTUpaAAHCbKOI IpyNyd 3 METOK 3a-
XOIJIEHHS BJIaJU.

23 rpyansa 1953 p. I1. Memuka 3acyAauiau Jjo
BUIL[0] MipH NTOKapaHHSA — po3cTpiayl.

BUCHOBKHU. Otxe, nonpu Te, mwo [laByo
fAxoBudy Memuk 06iliMaB ocaZly MiHicTpa BHYT-
piwHix cnpaB YPCP Bcboro juine Tpu Micauyi,
HoMy BJasiocsl 3pOOGUTH HU3KY MepPCleKTUBHUX
pedopMaTOpPCbKUX KpPOKIB I0AO0 MOJIMUIEHHS
3araJjibHOl [isJIbHOCTI MiHiCTepCTBa, OYMUILEHHS
HWOro Bif MaJIOKOMIIETEHTHHX Ta OAi03HUX YHUHO-
BHHUKIB. [IpoTe He Bci pimeHHs B 1iii cdepi 6yiu
NpOAYMaHMMM: Ha Iocajy HadaabHUKIB YMBC
TaKOXX NpPU3HAYaIUCs 0CO6H, sIKi BKe CKOMIIPO-
MeTyBaIu cebe B momnepefHi poku. [Jewo 6yso
3po6sieHO y cdepi BiZHOBJIEHHS 3aKOHHOCTI Ta
neperisaay Aeskux chanbcupikoBaHUX KpHUMiHa-
JIbHUX cIipaB. [I03UTUBHO C/iJi OLIIHUTHU Ilepexif,
MiHICTpa Ha CHUIKYBaHHS YKPAalHCbKOK MOBOIO
Ta oro BUMOTIy IlepeBecTU AiJIOBOACTBO B MiHic-
TepCTBi Ha yKpaiHCcbKy MoBy. [IpoTe I1. Memuk He
OyB caMOCTiHHOM NoJIiTHYHOIO diryporo. BiH 6yB
craBieHukoM JI. Bepii. B ymoBax CPCP iHakiue
OyTH U He MOIJIO, pecny6JliKaHChKi Jifiepyu Mau
6yTH MOCKOBCbKOIO KpeaTypoto. Hag HUM Takox
BUCIB TsArap cniBydacti y 3i104ynHax HKBC go6u
«Besikoro Tepopy».

Y noctpaasHcbKui yac [1. Memuk He 6yB 10-
BHICTIO peabisiToBaHUi, ajie HOMy 3MiHWJIM BU-
POK, nepekBasidikyBaBIIM HOro JisIHHS, BUKJIO-
YUBIIM OOBHMHYBayeHHA Y 3paAi baTbkKiBUIWHI.
29 tpaBH# 2000 p. BilicbkoBa KoJieTisi BEpXOBHOTO
cyny pd nepexBanidikyBana ck/aaZ 3JI0UUHY
[. Memrka Ha nepeBUIlEeHHS BJIaJH Ta 3JIOBXHU-
BaHHS CJAY>KO00BUM CTAHOBHIIEM, 1110 COIPUYHUHH-
JIO TSKKI HacHiZIKW, po3cTpis OyJio 3aMiHEHO
25 pokamu yB’'si3HeHHs 6e3 KoHicKaril MaiiHa,
X0ya siKe BKe 1je MaJIo 3HaYyeHHs JJ1s1 HbOTr'o 0CO-
6UCTO, peaHiMyBaTH MOro Bxke 6yJI0 HEMOXKJIUBO.
[le Maso JsivMile neBHe iCTOpHUYHe Ta IpaBOBe 3Ha-
YeHHS, a TAKO0 I0Ch BXKUJIO /11 MOTO PiIHUX.
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ACTIVITIES OF THE MINISTER OF INTERNAL AFFAIRS OF THE UKRAINIAN SSR
PAVLO YAKOVLEVYCH MESHYK (1953)

The article examines the insufficiently studied in historical and legal science issue of the activi-
ties of such a controversial political figure of the first post-Stalin months of 1953 as Pavlo Ya-
kovlevych Meshyk. It is emphasised that he, having a university degree (which was rare for
NKVD personnel in those years) and significant organisational skills, made a successful career
in the central apparatus of the People’s Commissariat in the late 1930s. This was also due to
the patronage of P. Meshyk by L. Beria. P. Meshyk was directly involved in Stalin’s repressions.
In 1941, at the age of 30, he first became People’s Commissar for State Security of the Ukraini-
an SSR. In 1943, he was promoted to the rank of Lieutenant General. From 1945 until March
1953, he worked on the implementation of the Soviet nuclear project. He was awarded the Or-
der of Lenin (1949) for his active participation in the implementation of the nuclear pro-
gramme, and later even received the Stalin Prize in Science and Technology (1951). In March
1953, he was appointed Minister of Internal Affairs of the Republic, where he pursued a policy
of strengthening the rule of law in the activities of the state security agencies and purging them
of the most odious and incompetent employees. At the same time, a policy was implemented to
rid the state security agencies of their dependence on the influence of the Communist Party. At
the same time, P. Meshyk came into conflict with some party officials, including the then leader
of the republic, the first secretary of the Central Committee of the CP(B)U, L. Melnikov. As a re-
sult, L. Melnikov was dismissed. P. Meshyk also took some measures to “root” the leadership of
the Ministry of Internal Affairs, translated the ministry’s office work into Ukrainian, eased some
of the Soviet government’s repressive policies towards the Ukrainian national liberation move-
ment, actually restored the normal operation of Lviv State University, and improved contacts
with Western Ukrainian intellectuals. These were positive aspects of the minister’s activities that
can be assessed as attempts at reform. However, P. Meshyk stayed in the post of Minister of the
Interior for only three months. In June 1953, he was arrested and later convicted on charges of
treason and conspiracy to seize power, and in December of the same year, Meshyk was shot dead.
He was partially rehabilitated in 2000.

Key words: Ukraine, 1953, Ministry of Internal Affairs, P. Y. Meshyk, militia, changes in the activi-
ties of the Ministry of Internal Affairs.
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BIICTEXKEHHA MPOTUIIPABHUX JIIX 3A JIOIIOMOTI'0K0 CUCTEM
BIJEOCIHOCTEPEXKEHHA: OIJiAJ CYYACHOI'O CTAHY JOCAIMKEHD

Posr/isiHyTO cydyacHU CTaH JOCiKeHb BUKOPHUCTAHHS HEMPOHHUX MepeX B YMOBaxX BOEHHO-
ro CTaHy AJd igeHTudikanil BUMHEHHS NPaBONOPYUIHUKAMU MPOTUIPABHUX [il, momepe-
JDKEHHS aKTiB TepOpU3My, 60pOTbOU 3 AUBEPCIHHUMU TPyIaMy B MiCTax, BiJICTeXXeHHs 36poi
Ta KOHTPOJIIO 33 JOPOXKHIM pyxoM. [IpoaHanizoBaHO MeTOAM poO3Mi3HAaBaHHA NPOTUIPABHUX
Zif, 36poi, 06,114 Ta MopyIIeHb TPAaBUJI JOPOKHBOI'O PYXY 3a ONIOMOTrol0 KaMep Bifeocnocre-
pexeHHs1. 3apONOHOBAHO BIPOBa/KEHHS JOC/IP)KEHUX METO/IB ¥ pOOOTY «PO3YMHHUX» CHC-
TeM BifIeOCIIOCTepeXKeHHS B HaceJIeHUX ITyHKTax YKpalHH.

Haii6inbim aieBUM 3aco60M 411 3MEHLIEHHS KiJIbKOCTi MpaBONOpYIleHb € HEBiIBOPOTHICTh
IOPUAWYHOI BiJIOBIAAIBLHOCTI, TOMY 6araTo 3yCuJib y PaBOOXOPOHHIN cdepi cnpsiMoBaHO Ha
ix monepemxenHs. [lops i3 3a6e3nedyeHHsIM NMy6JIIYHOrO MOPSAAKY MAaTPY/IbHOI HOJIIE Bi-
Jle0CIIOCTEPEKEHHS € JiEBUM CII0CO60M 3an06iraHHs MPOTUIIPABHIH JifJIbHOCTI B CyCHiJIbCTBI.
36isbLIeHHS 30HU OKPUTTS KaMep Ta iX KiJIbKOCTi cipusie 3ab6e3neyeHHI0 My61iyHoi 6e3MeKku
TaMm, Je Lli KaMepu BUKOPUCTOBYIOTh. Ajle 36i/IblIIeHHS KiJIbKOCTI KaMep CTBOPIOE iHIY Mpo-
6s1eMy - BeJIMKi 006CSTH BiJleo/JaHUX, SIKi HOTPi6HO 06po6IATH. JJ1s1 BUpilleHHs Tpo6JieMU 06-
pOGKHU BifileoJJaHUX BUKOPUCTOBYIOTb Pi3Hi MeTOJH, HAMGINbII CydacHUM 3 IKUX € BUKOPHC-
TaHHSl IITYYHOrO iHTeJeKTy 3azss QinbTpanii BesMKOro obcAry JaHUxX i3 Bijjeokamep,
3aCTOCYBaHHS Pi3HOMAHITHHUX aJTOPUTMIB iX 06pOOKH. MOXXJIMBICTD O/JHOYACHO OGPOOGJISTH
BijleoslaHi 3 6araThoX KaMep BifeocnocrepexxeHHs1 6e3 y4acTi JIIOJUHU He JIMIIE CIPUSE 3a-
6e3nevyeHHI0 My6JIiYHOI 6e3MeKy, a ¥ Mokpallye poboTy naTpyJabHOI noJinil. BnpoBapkeHHs
«pPO3YMHUX» CUCTEM BifleocniocTepexeHHs [103BOJISIE NPOBOAUTH MOHITOPUHT CUTYalii y rpo-
Ma/ICbKUX MICISIX [[iJI04060B0, HaBiTh SIKIO B LIbOMY pailoHi BiACyTHIN Haps/, moinii.

Y posriIAHYTHX AOCHIKEeHHAX CUCTEM BileoCrocTepexeHb AJIA BiICTeXKeHHs POTUIPABHUX
ZiiA, 3JIOYMHIIIB Ta 30p0i BUKOPHUCTOBYIOTh HEUPOHHI Mepexxi, 30kpemMa MobileNet V2, YOLO,
mYOLOv4-tiny, HaBYaHHS SIKUX NMPOBOJAMUTLCS Ha BEJMKHUX 00CArax Bifleo- Ta $OTOAAHUX.
3’sicoBaHo, 1110 paHillle HeHPOHHI MepeXxi NoTpe6yBa BeJIMKOI 00UUC/II0BAJIbHOI MOTY>XHOCTI,
a 3apa3 BOHM MOXYTb 3aCTOCOBYBAaTHUCS B cMcTeMax |HTepHeTy peuell Ta cMapTdoHax, i Le
CIPUSIE TOMY, 110 AJ/I1 MOHITOPUHIY CUTYyallil MOXXHa 3a/71y4aTH b6ijibllie NpUCTPOIB Bifeocnoc-
TepeXXeHHsl.

Karouoei cnoea: gideocnocmepesiceHts, wmyyHull iHmeekm, HelipoHHI Mepedici, 6e3neka, gidc-
mediceHHs1 36poi, 60pomvba 3 MepoPU3MOM.
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Ozs15008a cmamms

BCTYIIL CTpiMKHI pO3BUTOK HayKH J0MOMa-
ra€ y BUpillleHHi 6araTbox MUTaHb, OAHUM 3 IKUX
€ 6opoTbba 3i 370unHHIicTIO. OKpiM AomOMOrU y
BUDillleHHI HA/[CKJIaJIHUX 3aB/iaHb, OB’ I3aHUX i3
BU3HAUEHHSIM O0COOM, fIKa CKOi/Jia 3JI0YMH, He
MeHII 3HAYHOI0 € poboTa 3 monepeKeHHsI He-
IpPaBOMIipHUX Aill NpaBONOpPYIIHUKIB. BUBUeHHIO
pe3y/IbTaTiB yNpoBaJpKeHHA CUCTeM BiJleoCroc-
TepeXXeHHs1 MPUCBSYEeHO uYuMano pobiT. Tak, y
JesiKUX pob6oTax 3a3HA4ya€TbCs, 110 BIPOBa-
JPKeHHSl KaMep Bile0CnocTepeKeHHsI He TpUHec-
Jio 3HayHuxX pe3yuabTaTiB (Gerell, 2016; Lim,
2016). B iHmux mpangx AOCAiIJHUKH JiHIIJIN BU-
CHOBKY, 110 BUKOPUCTAHHSl KaMmep BiZeocrocre-
peXXeHHSl CIpHUA€E 3MEHIIEHHI0 3JI0UMHHOCTI. 30-
KpeMa, fgocaimkeHHs A. I'ycraBa (2017) nokasye
3HI)KEHHA piBHA 3JI0MMHHOCTI Ha ByJIMLAX Ta
CTaHLifiXx MeTpo Ha 24-28%. Y cBoiil npaui
ok, Patkaidd, T. Tanirydi Ta P. Teitnop (2009)
3ayBaXKyIOTh, 110 piBeHb 3JIOUMHHOCTI B MicTi ®i-
nanenbdis, mrat [leHcunbBanis, CIIA 3MeHIITHB-
ca Ha 13 % micsig BpoBa/PKeHHA KaMmep Bifeoc-
nocrepexxeHHs. Y pocaigxkenHi E. [1isy, b. Bena,
. @appinrroHa i A. Tomac (2019) 3a3Ha4a€ThCH,
110 BUKOPUCTAHHSA CUCTEM BiJleOCIOCTEpPEKEHHS
CIpHUsE 3HAYHOMY 3MEHILIEHHIO 3JI0Y4MHHOCTI, a
HaMOIMBIIMKA MO3UTUBHUHN BIIUB CIIOCTEpiraBcs
B MiclaX MapKyBaHHsI aBTOMOOGLIIB. Y cBoiil po-
6oti C. Makuin, P. Bopges i M. Kim (2013) npo-
aHaji3yBa/d BIIPOBa/pKeHHA KaMep BiJleocnoc-
TepexxeHHs B MicTi CkeHeKTazj, mTaT Hb}O-FIOpK,
CIIA Ta 3po6uiv BUCHOBOK, L0 Iie COPHUSJIO MOK-
paleHH!o 6e31eKoBoi cUTYyallii B paiioHi BeJleHHs
BieocnoctepexxeHHs. BHBYeHHS aHasIOTi4YHOI
cutyanii B micti KaTtosine Pecny6uiku [loJsibina
N0Ka3a/i0 3HWKEHHHA DPIiBHA 3JIOUMHHOCTI 3 yBe-
JEHHSIM «pO3YMHOI» CHUCTEMU Bifeocrocrepe-
»keHH# (Socha, Kogut, 2020).

TakuM 4yMHOM, yNpOBaJpKeHHS IHTeJIeKTya-
JIbHUX CHUCTEM BiJleOCIIOCTEPEXKEHHS CIpHUSE
3HIDKEHHIO PiBHSA 3JI0YMHHOCTI, TOMY 3’IB/ISIETh-
€Sl HEOOXIiJTHICTh y MOJabIIOMy B/IOCKOHAJIEHHI,
PO3BUTKY Ta LMIMPIIOMY BIIPOBa/KEHHI BKa3aHUX
cucteM. BifcTexxeHHs1 MOBeNiHKH JIOJIei, BUSIB-
JIeHHS1 30p0i, KOHTPOJIb JJOPOXKHBOTO PyXy — BCe
e Ta 6araTo iHIIOro MOXyTb BUKOHYBaTH iHTe-
JIEKTyaJ/IbHI CUCTEMH BiJleOCIIOCTepEXKEHHS 3 po-
3pOOKOI0 BiJIMOBIIHUX HOBHUX ajaroputmMiB. He
MEHII Ba)K/IMBUM € ONTHUMi3aliss po6GOTH TaKHUX
CUCTEM 3 MOXJIMBICTIO BUKOPUCTAHHSA IPUCTPOIB
06pO6KH BifleoJjlaHUX 3 MEHIIMMH BUMOTaMU [0
064YMC/IIOBAJIBHOI CIPOMOXKHOCTI KOMIT'IOTEPHUX
cucreM. Bce Bule3a3HaueHe OGI'PYHTOBYE aKTY-
aJIbHICTb TEMMU JOCIi>)KEHHS.

META 1 3ABJAHHA AOC/IIJ?KEHHA. Me-
Mmoo Po6GOTH € aHaJIi3 CYYaCHOTO CTaHy HAYKOBUX

79

PO3BiOK y rajysi BileocrocTepeXeHHs, CUCTEM
HITy4yHoro iHTesekty (mani — II), cnpsiMoBaHUX
Ha BUSBJIEHHSI TPOTUIIPABHUX [il Ta 36poi, BU-
3Ha4YeHH$ NOAa/IbIINX HANPAMIB JOCIIPKEHD JJIs1
36i/blIeHHs eeKTUBHOCTI 3abe3nedyeHHs My6-
JIIYHOTO NOPSAJKY Ta BIIPOBAKEHHS LJUX 3aCO6iB
B YKpaiHi 3a//11 3a6e3ne4eHHs] 6e31eKH rpoma-
Is1H. JlocATHEHHS MOCTaBJIeHOI MeTH nepeibadyae
BUKOHAHHS TAaKOTr0 3a80aHHs, IK aHaJIi3 Cy4yacHo-
ro CTaHy HayKOBHUX JOCJi[KeHb Yy rauysi Bigeoc-
NOCTEpPEeXXeHHSl, MOXJIMBOCTEW 3aCTOCYBaHHA
cydyacHUx pociigpxkeHb y cpepi I a5 3a6e3ne-
YyeHHs Ny6J1ivHOI 6e3meKy B YKpaiHi.

METOA0JI0T'IA AOCIIAXKEHHA. 3 meToro
[IOBHOTO, BCEGIYHOr0, y3arajJbHIOIYOro AOCJi-
JDKEeHHsI BKa3aHOoi Mpo6JsieMU 6yJI0 BUKOPUCTAHO
KiJIbKa MeTO/iB HAayKOBOI'O Mi3HaHHA. 3 BUKODH-
CTaHHAM MeTOJy aHaJi3y, Lo fABJsE cCO600 Me-
TOJ pO3/liJIeHHS IiJIOTO Ha CKJI3aJ0Bi, 6yJ10 Ipo-
AQHaJII30BAaHO MexaHi3Mu BuUKopucTtaHHa I B
CUCTeMax BifieoHar/iA4y. 3a JOMOMOTOI0 METOAY
NOPiBHSIHHSI BUBYEHO PO3POOKH B rajysi Bijeoc-
MOCTEPEXEHHS Ta Pe3yJIbTaTUBHICTb iX pOOOTHU.
MeTonoM pefykuil, 10 € MeTOJOM JIOTIYHOIO
JloBeJileHHs1, 3p00JIeHO BUCHOBOK ILOJ0 BIIPOBa-
JokeHHa pocaigxenb y cdepi LI gnsa 3abesmne-
YeHHS Ny6J1iYHOI Ge3MeKH.

PE3YJIbTATHU JOC/IAKEHHA TA
AUCKYCIA. BuxkopucTaHHA HeHPOHHUX Mepex,
3/laTHUX ineHTHdiKyBaTH noii Ta pi3Hi npegMme-
TH, Y CUCTEMaX BiJleOCOCTEpeXXEeHHS MOXe INOK-
paLIXMTH IXHIO NPOAYKTUBHICTb. BUxoaa4u 3 1bo-
ro, po3po6ka HEWPOHHUX Mepex, 110 MOXYTb
BUABJIATYU NPOTUNPABHI Jil, 36poto abo 3JI0YKH-
iB, € ly’ke Ba)KJIMBUM acIeKTOM 3abe3neyeHHs
ny6JiiyHOI 6e3neku. ToMy JOC/TiITHUKH MPOTIOHY-
I0Tb YIIPOBa/KEHHS CUCTEMHU [JI aBTOMAaTHUYHOI
ifenTUdikanil 3JI04MHIIB 3a JONOMOr0I0 PO3IIi-
3HaBaHHA 06J1MYy4Ys 3 BifeoMaTepiasiB, 3HATHUX
KaMepaMu BiJeocnoctepexxeHHs. ChcTeMa mnpa-
e 3 TpboMa 6aszamMu fgaHux (mani - BJl)
(Apoorva et al,, 2019). [lepmia B/l micTuTh AaHi
npo rpoMaisiH: 306paXKeHHsI Ta YHiKa/bHi ifeH-
TUGDIKATOPU BCiX TPOMajisiH, SKi NMPOXKUBAIOTh Y
KpaiHi. [lpyra - sokanbHa B/l cniucky cnocrepe-
>KE€HHS, B IKIM MiCTATbCS 300pa)keHHA (MiHIMyM
10) i metauni (yHikanbHUM ifgeHTH]iKaTOp, iM'd,
CTaTh, PeJIirisi, CKOEHI 3JIOYUHU TOII0) KOXKHOIO
3JIOUMHLS, IKUH MPOXKUBAE B KpaiHi. | TpeTsa -
MixkHapogHa B/l cnvcky cniocTepexxeHHs, [0 AKOL
BXOJATh 300pakeHHs (Minimym 10) i gertasni
(vHiKanbHUM igeHTUIKaTOp, iM'Sl, CTaTh, pesiris,
CKOEHI 3JIOUWHH TOII0) 3JI0YMHIIIB, SIKi He € Tpo-
MaZiiHaMH KpaiHu. [l po3mizHaHHA 06JMYYS
BiJleo 3 KaMep CIIOCTepeKeHHs PO3/IJIAETbCA Ha
KaJpy, 1 K10 B KaJpi BUABASETHCS 06JIMYYs, TO
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BOHO TONepeAHbO 06pobJsieThes. Jasi 3a gomo-
MOr0I0 KacKaZly Xaapa Ta ricTorpamMu JIOKaJIbHUX
6iHapHUX 1A6JIOHIB NPOBOAUTHLCS BUJIYYEHHS
0Cco6JIMBOCTEN 06/1M4Ysl, 32 IKUMH BOHO MOpiB-
HIOETbCA 3 06/iM44YAMU B B/l rpomajissH KpaiHU.
Axmo 3HaigeHo 36ir, To pe3yabTaT AOAATKOBO
nepeBipseTbcs 3a b/l MicieBUxX 3/7104MHLIB. Y pasi
NO3UTUBHOTO pe3yJIbTaTy MNOJilleHdCbKUM HaJCH-
JIAETbCA MOBiAOMJIEHHA 3 yCiMa JeTaJsIMU Ta 4Ya-
COM TNOTpAIJIIHHA 0CO6M B TOJie 30py BifjeoKa-
MepH. fkiio ocoby He BusiBjeHo B B/] rpoMassiH
KpaiHy, ii 306pakeHHs] MOPiBHIOIOTH 3 MiXKHApO-
nHorw B/l ¥V pasi BUsiBJIeHHS 36iry moJsineicbKuM
HalpaBJSETbCA MOBiZJOMJIEHHA 3 JaHUMHU MPO
ocoby Ta vyacoM ii mepebGyBaHHsS Wif crmocrtepe-
»KeHHSM BiZileokamepH.

Mopyi, IKi BAKOPUCTOBYIOTH JJ1s1 pO3Mi3Ha-
BaHHS 06JIM4Ys Ha Bifjle03006payKeHHsX, OTpUMa-
HUX 3 KaMep CIOCTepeXeHHd B peaJIbHOMY 4aci, -
e cv2 Ta NumPy. OcKiibKH Bifieopsi 300pakeHb
Mae popmar GIF, a Mmogysb OpenCV He mifTpUMye
el dopMaT, BUKOPHUCTOBYETbCS MOJYJIb 300pa-
»keHb 3 PIL (Python Imaging Library) ass 3uuty-
BaHHS 306paXKeHb y BifTiHKax ciporo. /s 36epi-
TraHHA JaHUX BUKOPUCTOBYETbCA MacusB NumPy.
Jl1s1 po3nisHaBaHHA 06J1IMY4s 3aCTOCOBYIOTH Tic-
TOrpaMy JIOKaJIbHUX GiHapHUX ma6soHiB (LBPH),
sKa HagaeTbcs moaysneM OpenCV. LBPH ¢okycy-
€TbCs1 HA BUIYYEHHI JIOKAJIbHUX 0COGJIMBOCTEH i3
306paxkeHHs. AITOPUTM po3Mi3HAaBaHHS 061144
HIyKa€e KOHKpeTHi ocobsmBocTi Xaapa i ckiaja-
€TbCA 3 YOTUPbOX KPOKiB. [leplinii Kpok — e BU-
6ip ¢ynkuii Xaapa. Ilicasg Hagxo[pKeHHSI JAaHUX
(306pakeHb) y CHUCTEMY IOYMHAETbHCS INPOLEC
oTpuMaHHs 06’ekTiB Xaapa. ®yHkuil Xaapa, mo-
Ji6HI 0 BiKOH, po3MilIyIOThC Ha 300paKeHHI
Ui obuucaeHHs ofHiel oyHkil. Jani ige apy-
Uil KPOK — BiJIOYBAa€THCS MPOLIEC CTBOPEHHS Lii-
JlicHOT0 306pakeHHs. JIJ11 [bOr'o 3aCTOCOBYEThCS
KOHIIENLisl iHTerpajbHOro 306pakeHHs, L0 IO-
JIiTa€ B TOMY, 11100 3HAWTH CyMy IIKCeJiB Y KOX-
HoMy BikHi ¢yHKUii, A1g Yoro 3ziKcHIOETHCA 06-
YHCJIEHHS Ha OCHOBI YOTUPBOX KyTOBUX 3HAYEHbD.
[IoTiM pO3MOYHMHAETbCA TPETIH KpPOK BiA6GOpy
HaWKpalux GyHKLIH, /11 4OT0 BUKOPUCTOBYETh-
Csl aJrOpuUTM MalIMHHOro HaB4YaHHf AdaBoost,
SIKUU BUOHWpaE Jiviie Ti GyHKIi, Aki MarOTh J0C-
TaTHIO MMOBIipHIicTb kaacudikanii. Ha yeTBepTo-
My KpOLi BUKOPHUCTOBYETBHCS KaCKaJHHUM Kjacu-
dikartop, BiH rpynye 06’eKTH B OKpeMi miZiBikHa
Ta BU3HAYaE, YU € MiABIKHO 06MY4YAM. SIKII0O BO-
HO He € 006JIMYYsAM, TO BOHO Oy/e BHJaJIeHe pa-
30M 3 QYHKIISAMY, B iHIIOMY pa3i miJBikHO nepe-
XOJUTb 10 HACTYNHUX eTaniB po6oTu 3 B/,

Y po6ori P. Bilteiikica, B. Paygonica ta I. Jle-
pBiHica (2022) 3anponoHoBaHa apXiTeKTypa JJis
BUSIBJIEHHSI HACUJIbCTBA 3a JOINOMOTOI KaMmep
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BifleocrniocTepexkeHHA. OCHOBHA MeTa 3allpOIIOHO-
BaHOI MoJieJli — MiATPUMYBaTU POAYKTHUBHICTb HAa
piBHi 3 Halicy4acHIUIMMM MOJeJIIMU BUSIBJIEHHS
HaCW/IbCTBA, BOJHOYAC 3MEHILYIOYH 06YHC/IIOBAHY
CKJIAZHICTB 11 po3ropTaHHA Ha NepudepiliHUX
NPUCTPOSIX Masoil MOTy»HocTi (<20 BT).
3anponoHOBaHUM aJrOPUTM MOAISETHCS Ha
TPU eTanu: 1) eKCTPaKTOp NPOCTOPOBUX XapaKTe-
puctuk (posnojinenuii y yaci U-Net); 2) ekcTpak-
TOp YaCOBUX XapaKTEPUCTHK; 3) Kiacudikarop.

Mopenb orpumye naket i3 30 BizeokapiB 3
KaMepHu CIOCTepexeHHs, 1o Bignomizae ¢par-
MEeHTY Bifieo3anucy TpuBajicTio 1 cekynza. Llen
NakeT IepefaETbcsl sl 00pOOKU Mepexi, fka
BUKOPHUCTOBYE apxiTeKTypy MobileNet V2, moai-
6Hy 1o U-Net, 9k mupyBasbHUK, 1[0 3aCTOCOBY-
€TbCA /IS BUJIyYeHHA CTaTUYHUX NMPOCTOPOBUX
XapaKTepUCTHUK OJHOTO KaZpy IOCJiJOBHO pO3-
noJiJIeHuM y 4aci cnocob6om. OTpuMaHa depra xa-
PaKTepUCTHK KaJIpiB NlepeJa€TbCA Ha ApYTUH eTall
JLJIs1 BAOKpEMJIEHHS YaCOBUX XapaKTepHUCTHK. Jl0B-
ra kopotkoyacHa nam’site (LSTM) BHuKOpHCTOBY-
€TbCA JJI1 OTPUMaHHA iHGopMauil 3 NoC/aiL0BHUX
¢dparmeHTiB Bifileo. Marouu 1o iHdopMmaliito, ABO-
IapoBHH Ki1acudiKaTop, 3aCHOBAaHUH Ha IIJIbHUX
I1apax, BU3HAYAE O/l SK HACWJIbHHUIIbKI abo He-
HaCUJIbHUIIBKI.

BukopucraHHA nonepeiHbO MiATOTOBJIEHOI
apxiTekTypu MobileNet V2 nos’sa3aHe 3 MeHLIO0
KIJIbKICTIO 06YMC/IeHb Ta NapaMeTpiB, L0 3alHu-
CYIOThCS, TIPU bOMY 36epira€Tbcs rapHa TOY-
HICTB.

Kogzep, 1110 BUKOpUCTOBYETLCA B MOJeJli, TI0-
nepefHbO HaBYEHUN Ha Habopi gaHux ImageNet.
lle mokpaiye epeKTUBHICTb HAaBYaHHSA 3a paxy-
HOK Hepo3MiueHMX NPOCTOPOBUX JaHUX y KaJpi.
Kpim Toro, o6cTaHOBKa HaBKpYTH, 3alMcaHa 3 Ka-
Mep BiZleocrnocTepeXeHHs], BiApPi3HAETbCH, TOMY
3abe3nevyeHHs epeKTUBHOrO Ta Ji€EBOr0 eKCTpakK-
TOpa 3arajJlbHUX IPOCTOPOBUX XapaKTepUCTUK
3MEHILUY€E CKJAJHICTb HaBYaHHA [0 MOPiBHAHHA
[JMX XapaKTepHUCTUK y 4Yaci 3 BUllaJJKaMU HaCHJIb-
HULIBbKOI MOBeJiHKM. BukopucTaHHA ck/1agHOroO
peaJibHOr0 MacHUBY JlaHMX 3 KaMep Bifleocrnocre-
pexxeHHs Ha ocHOBI RWF-2000 nokasaJio cepeiHIo
TouHicTh 0,82 + 2 % Ta npenusiiiHicts 0,81 + 3 %.

He BuK/IMKae CyMHIBY, 110 OAHUM i3 BaXKJIU-
BUX HaNpsMiB po6OTH NMPaBOOXOPOHHUX OPraHiB
€ KOHTPOJIb 006iry 36poi B YkpaiHi. BuacHe BusB-
JIeHHs1 36pol Moxe 3anobirTy BUMHEHHIO 3JI04H-
HiB Ta BpsSITyBaTH XKUTTsl. He3akoHHUI 06ir 36poi
B YKpalHi € ofHUM i3 HaWNpPUOYTKOBIIIUX Ha-
NpAMIB 3JIOYMHHOI AiANBbHOCTI. | BUpilIeHHA 1€l
npo6JsieMH HabyJ/10 aKTyaJIbHOCTi caMe Yy BOEHHUH
yac. OTKe, BHHUKAE HEOOXIAHICTb AOCI>KYBaTH
Ta BIPOBAKYBAaTH HOBi CIOCOGH i METOAMKH
MOHITOPUHTY 006iry 36poi. JlonmoMorTd B LiH
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CIpaBi MOXYTb KaMepH BiJleOCHOCTepeKeHHA 3
inTerpoBanumM I, mo 3M0XKyTh BU3HA4YaTH Hasd-
BHicTbh 36poi B JitoaguHU. Tak, 0. KosiecHULIbKUH,
€. AukoBcbkul, 1. lenucoB Ta I. ApceHtok (2023)
y CBOI# po60Ti MpeacTaBuIM iHOpPMaIiiHY TEXHO-
JIOTi10 BUSIBJIEHHSI 0306POEHUX JIFOZEH, JJIsl 4Oro BU-
KOpHUCTOBYBa/M HelpoHHy Mepexxy YOLO. HeiipoH-
Ha Mepexa CK/JIaJalach i3 TPbOX YacTUH: xpebTa
(backbone), mui (neck) Ta rosioBu (head). Xpebet -
MojudikoBaHa Bepcia apxiTekTypu CSPDarknet53,
10 MicTuTh Moay/b SPPF (Spatial Pyramid Pooling
Fusion), sikuil cayrye pajs o6’e€HaHHS BXiJHUX
KapT o3Hak. llluiiHa yacThHa - KoMbGiHaniss FPN
(mepexxa mipamiau o3Hak) i PAN (Mepexa arpera-
il msxiB). ['osl0BHA YacTHHA KepyBaJsia MpHU3HA-
YeHHSM 3aBJaHb /Il IOPiBHAHHA IO3UTUBHUX Ta
HeraTUBHUX 3pas3KiB. 3anpolloHOBAaHa IporpaMa
MaJia I0CTOBipHicTb Ha piBHi 98,51 %, BJy4HICTb -
97,13 % Ta noBHOTY — 96,9 %.

Kpim Toro, 6y/i0 mpoBeZileHO IOC/TimKeHHs
iHTerpauii MeToAiB r/1M60KOro0 HaBYaHHS 3 apXi-
TEKTYPOI0 NPOrpaMHO-KOHQIrypoBaHUX Mepex
JLIsl BUSIBJIEHHS 30poi B peXXUMi peasbHOro yacy
(Fathy, Saleh, 2022). 3ampomnoHoBaHa MOJeJb
CKJIQJAETBbCA 3 YOTUPbOX OCHOBHUX KOMIIOHEH-
TiB: piBeHb NPUCTPOIB |HTepHeTY peyel, piBeHb
nepudepiiHUX 06YHCIIOBAIBHUX MPUCTPOIB, Pi-
BeHb 06a30Boi mporpamMHo-KoH}irypoBaHoi Me-
pexi, piBeHb mogatky QoS (Habip MeToAiB nJis
yOpaBJiHHA pecypcaMyd NakeTHUX Mepex). IP-
KaMepH BiJleocriocTepekeHHs (piBeHb MPUCTPOIB
[HTepHETY peueil) reHepylOTh 6e3nepepBHUN
BijfleoCHrHa/l 3 KOHTPOJIbOBAHOI AiNSIHKH, SIKUU
NOTiM NepelaeThbCsl HA OAHOIJIATHUN KOMIT'I0TEp
Raspberry Pi, o peanizye moaeni I rnubokoro
HaB4YaHHA (mepudepiiiHi 064YMCIIOBa/IBbHI TPU-
ctpoi). PeaysbTaToM po6otu Raspberry Pi € He-
BeJIMKUM Bifeodails, 10 MiCTUTb KaZpu 3 BUSB-
JleHOl0 30poe€to. BiH HampaB/sieTbcs  yepes
KOMYyTaTOpH NpOrpaMHO-KOH}IrypoBaHoi Mepe-
i OpenFlow, 1o peanisyloTb afjanTUBHUH a/ro-
putMm QoS. Komyrtatop OpenFlow knacudikye
Tpadik Ha OCHOBI HOMepa NOPTY NPU3HAYEHHS Ta
po3noAi/Ig€ NPONYCKHY 3JATHICTb [J Pi3HUX
kJaciB Tpadiky Ha OCHOBi TaGJIHMIi JIYUJIbHUKIB,
BcTaHOBJIeHOI RYU KOHTpoJiepoM y KOXKHOMY
koMmyTaTopi. Tabuid JIYUJIbHUKIB CKIAJAETHCS
i3 3amMCiB JIIYMJIbHUKIB, SIKi BU3HAYaKTbCA OJISI
KOXKHOTO NOTOKY. Y CBOeMy Habopi iHcTpykuii
3anuc NOTOKY MOXKe BUSHAYMTHU JIIYMJIbHUK, IKUHI
BiZiICTEXKYy€E Ta KOHTPOJIOE CYKYINHY LIBUAKICTb
BCiX BXO/IiB MOTOKY, 0 SIKUX BiH MiJK/JIOYEHUH.
[lakeTH, 10 HALXO0AATh, NEePeCUNATbCA L0 Ji-
YUJIbHUKA, SKUW 3a3HauYeHO BiJNOBIJHUM 3alu-
coM Tabsuui nmotoky. HamawtTyBaHHsA Tab6/uii
JIIYUJIBHUKIB HaZlal0Th MpiopuTeT Bifeodaiiniam,
sIKi MicTATB 36poto, [ 3a6e3ne4eHHsl BUKO]
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JloCcTaBKU 4yepe3 komyTtatop OpenFlow g0 opra-
HiB BJIaZu /151 3MEeHLIEHHs »XepTB abo 3amnobi-
raHHA 3JI0YMHaM.

B ogHOMYy 3 focaifKeHb 6yJ10 3apOIIOHOBA-
HO MeTo/, epeKTUBHOI Ka1acuikallii, BU3HaYeHHS
MiCLle3HaXO/KEHHSI Ta BUABJIEHHS Pi3HUX TUIIB
36poi Ta HOXKIB y peaJibHOMY Yaci, 3aCHOBaHHUH Ha
pecypcHo-o6MexxeHil Ta Jierkid 3ropTKOBil HeH-
poHHii Mepexi (Ingle, Kim, 2022).

BaratokyiacoBa apxiTeKTypa 3TrOpPTKOBOI
HelipoHHOI Mepexi (MSD-CNN) BUsIBJIEHHS MiJIK-
JlaciB Ma€ JABi MOBHICTIO 3'€HaHi TiJIKH, KOXKHA 3
SIKHX BUKOHYE KOHKpeTHe 3aBJiaHHs KJjacudika-
nii. OckizbKM € [BI OKpeMi TiJIKHM, TO TiJIKa Ha
neplioMy Kparo BifmoBinae 3a kiacudikarito He-
HOPMaJbHUX 300pa)KeHb, TAKUX SIK MiCTOJIETH,
aBTOMAaTH4HI Ta HaNiBaBTOMAaTU4Hi IBHUHTIBKY,
HOXI, KyXOHHI HOXI Ta apMilCbKi HOXI, a rijika
Jipyroro kpawmo - 3a kiacudikalilo 3BUYaMHUX
300paykeHb, HANIPUKJa/, X003, 13712 HA BeJIOCH-
nefi, po6oTa B odici Ta po6oTa o Jomy.

MeTtoposoris MSD-CNN cknagaeTbcs 3 kJa-
cudikanii kaapis, okasizanii Ta BUsABJAeHHS. Bu-
ABJIEHHS KaJIpy B OCHOBHOMY BUKOPHUCTOBYETbCA
JLJIs1 TOYHOTO BU3HAUYeHHH PO3TalllyBaHHA Ta po-
3Mipy 006’€KTa Ha 300paXKeHHI, 10 € BAXJIUBUM
It knacudikauii kagpy. [losioxeHHs ¥ MaciiTab
006’€KTa BM3HAYalOThCA JioKasi3aliew kaapy. Ili-
Cl1 BHM3HAUYEHHS apxiTeKTypud ajJrOpUTM HaB-
YyaHHS1 HEUPOHHOI MepeXi BUKOPUCTOBYE B OCHO-
BHOMY IIOKPOKOBe O0O4YMC/IeHHs KoeQillieHTiB
KO>XHOI'0 BUSHAY€EHOT0 PiBHA.

i BUsIBJeHHS1 06’€KTIB BUKOPUCTOBYBAJIU-
€ MyJIbTHpaKypcHi kaMepH. Yepes Te, 1110 MOJeNb
MSD-CNN - e foBoJIi ierka Mepexa, fKa J03B0-
JIle CTBOPUTH JeKinbka ek3eMIuisipiB MSD-CNN,
Lle TaK CaMO JOolOMara€ BUSIBJISTH aHOMaJIbHUM
0G’EKT Ha KiJIbKOX KaMepax OJHO4YacHO 6e3 30i-
JIbLIEHHSI BUTPAT Ha o6uuciaeHHs. KoxeH ek3eM-
IJIIp BiZITIOBifa€ 3a BUsIBJIeHHS, Kiacudikallito Ta
JIOKasTi3allito 06’€KTA y BiJIMOBiTHOMY KaJIpi.

Habip faHuX /51 aHOMa/IbHUX Ta HOpMaJb-
HUX KJIaciB OTpUMyBasM 3 Habopy AaHux Ima-
geNet Ta IMFDB. 3arasiom 6yJio orpumano 75 000
300paxkeHb 36pol. I3 3arasbHOr0 Habopy AaHUX
75 % BUKOPUCTOBYBAJIOCH AJ1s1 HaBYaHHS, 15 % -
ana nepeipky, 10 % - pnsa TectyBaHHsA. Haii-
Kpalla TOYHICTb 3alpONIOHOBAHOI'0 METOZAY AJIf
BUsIBJIeHHs 36poi ctaHoBuIa 97,5 % B 6a3i AaHUX
ImageNet Ta IMFDB, 90,5 % - Ha BiakpuTit 6as3i
JlaHuXx 306pakeHb Ta 90,7 % — Ha HAbopi AaHUX 3
MYJIbTUPAKYPCHUX KaMep.

[lle ogHMM HaNpsMOM JAiSJIBHOCTI MHpaBoO-
OXOPOHHUX OpraHiB, y AKOMY JAOLiJIbHE 3aCTOCY-
BaHHA MeTo/iB IllI, — e Ge3meka AOPOKHBOIO
pyxy. ¥ pob6ori /I. CBaTioka, O. CBatiok Ta 0. be-
ses (2020) po3po6GJsieHO AJrOPUTM MNpPOTpaMH
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po3nisHaBaHHS 06’€KTIB y BijieonoToli. 3a Jjomno-
MOIOK IPOTpaMH Ta NPUCTPOIO 3 ONepalifHO0
cucremoro Android 7.0 mpoBoAUTHCS OTPUMaHHSA
Bi/IEONOTOKY /JJI1 BUSIBJIEHHS TPaHCIOPTHOIO
3acoby (gani - T3) Ta HOro HOMEpPHOTO 3HaKa.
06po6Ky Ta aHaJIi3 OTPUMaHUX KaJ[piB MPOBOH-
au B 6i6usioteni Open ALPR Ta 3a gomomororo
3ropTKOBOI HeWpoHHOI Mepexi Tumy SSD. Has-
YaHHA MOJeJli NPOBOJMJIOCH 3a JONOMOIOK Ha-
6opy panux COCO (Common Objects in Context),
aJjie 3i 3MeHIIIEHO0 JI0 OJHIEl KiJIbKICTIO BXiTHUX
KJIaCiB [I/14 afjanTanil mij po3ni3HaHHS HOMEPHUX
3HakiB. HajlaHuii y po60Ti aJiropuT™ Ta nporpa-
Ma Ha MOro OCHOBiI MOXYTb BUKOPUCTOBYBAaTHCh
MaTpPyJIbHOK MOJILE JJI aHali3y TPaHCIOPT-
HUX NIOTOKIB Ta BUsABJIeHHs T3, 1110 nepebyBaloTh y
posiyky. [Ipy BUsABJIeHHI HOMepHUX 3HaKIiB TOY-
HicTb MeToAy cTaHoBWJa 98,2 % Ha MOGiIIbHOMY
NPUCTPOI, a 4yac 06pPOOKH OJHOTO KaJpy — He 6i-
abiie 0,05 cekyHp. [Ipu posnisHaBaHHI XaoTHY-
HUX 300paXKeHb TOYHICTh cTaHoBHIIa 80 %, UIBU-
JKictb - 1,43 cekyHau (A/19 Bifileo TpUBaJiCTIO
30 cekyH/| HAa 06UKCIIOBaIbHOMY Moy 3 GPU).

Y cBoiit po6oTi Y. Jlid i L. li3an (2022) 3a-
NPOTIOHYBaJIM CUCTEMY IHTe/JIeKTya/IbHOTO MOHi-
TOPUHTY JIOPOKHBOT'O PYyXy, 3aCHOBAHY Ha MPUH-
puni YOLO Ta 3ropTKoBil HediTKili HeHpOHHIN
Mmepexi (CFNN), aka 3anucye iHdopmarito mpo
o6cAT opoXkHBOTo pyxy i Tun T3. [is knacuodi-
kauii T3 npononytoTbca ABi mogeni - CFNN i
Vector-CFNN, a Takox MeTo/i 00’'€/lHaHHS Mepe-
>KEBOr'0 BiZloOpakeHHsl. Y eKcIepuMeHTaxX 3a-
IPONOHOBAHUM MeToj gocAr TouyHocti 90,45 %
Ha BifkpuToMy Habopi msaHux [lekiHcbkoro Tex-
HOJIOTIYHOI'O IHCTUTYTY.

Cxema iHTeJIeKTyaJIbHOI CUCTEMU MOHITOpU-
HIY [OPOXXHBOI'O PYyXy CKJIAJA€ETbCA 3 KUJIbKOX
ertaniB. Crno4yaTKy B peXWUMi peajbHOro yacy
OTPUMYIOTb 306paK€HHSI 3 KaMep JOpOKHbOTO
pyxy. Jani mogenpr mYOLOv4-tiny BUKOPUCTOBY-
€TbCA /I BU3SHA4YeHHA noJiokeHHA T3. [lng Bu-
pilleHHs MPo6JIEMH MOBTOPHOIO 3aMMUCy OJHOTO
i Toro x T3 y pi3HUX KaZpax yBeJEHO aJIF'OPUTM
pO3paxyHKy AJs BijcrexxeHHs, TooTo T3 mpus-
HAYa€ETbCA OJIHAKOBUU ileHTUdIKAaTOp y piZHUX
kagpax. [lepes BUKOHAaHHAM aJrOPUTMy poO3pa-
XYHKY BipTya/ibHa 30Ha BUSIBJIEHHS LiyiboBOTO T3
(30Ha y Bizeo, B AKil NPOBOAUTBLCS BUSBJIEHHS)
eKpaHy€ETbCS, 1100 3MEHIIUTH OOYHCAIOBa/IbHE
HaBaHTaXeHHA. Ha ocTaHHBOMY eTamni NOKasHU-
ku T3, 1110 MPOXOJSTh Yepe3 30HY BipTyaJbHOTO
BUSIBJIEHHS], 00UHMCTIOIOTHCSA 1 KJIacUPiKyOThCA.

Onucanuii MeTo[ BUABJIeHHA 06’ekTiB YOLO
MO)XHa BUKOPHUCTOBYBaTHU s ifeHTHdikanil T3
Ta iHdopmMmarnil npo Horo MicuiesHaxoKEHHS 3a
OfHUM 300pakeHHsAM. [llo6 mpubpaTh MOMKIHU-
BiCTb NIOBTOPHOI ileHTUdiKaLil 0AHOr0 M TOro X
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T3 y pi3HUX Kajipax, 6yJI0 3alIPpOTIOHOBAHO CIelli-
asibHUM MeTo/| ineHTudikanii. lle MeTox 6arato-
o6’ekTHOro mifpaxyHky (Bewley et al, 2016),
SIKUH BUKOPUCTOBYE iHPOpMallito Mpo MOJI0XKEH-
Hs aBTOMOOiJiS 3 MONEepeHbOro Kajpy, OTpuMa-
HOT0 3a JJONIOMOTr 00 MeTO/y BUSBJIEHHS aBTOMO-
Oisis, JI1 MPOrHO3YBAaHHSI MOr0 IOJIOKEHHS B
MOTOYHOMY KaJ[pi IIJITXOM 3aCTOCYBaHHSA GiJbTpa
Kasmana. I[ToTiM dakTudHe nosoxxeHHs T3, BUSB-
JieHe B IOTOYHOMY KaJipi, Ta peajibHe MO0JIOKEeHHSA
T3, oniHeHe 3a gonomoroo ¢ibTpa KasiMaHa, BU-
KOpDHCTOBYIOTb JJI1 PO3PAxyHKy IX IEPEeTHHY 3
ypaxyBaHHAM pi3HuLi BiAcTani. Hapemwri, a4 no-
piBHAHHA T3 i3 MeTOI0 IX BiICTEXKEHHA 3aCTOCO-
BYIOTb YTOPCbKUI aJITOPUTM.

Ille B ofiHiM po6GOTI AOCTIHKEHO MOKIUBICTD
BUKOPUCTAHHA KaMep BieocClocTepexxeHHs AJ1d
po3ni3HaBaHHA HOMEpPHUX 3HaKiB Ta MOBTOPHOI
inentudikanii T3 (Gonzalez-Cepeda, Ramajo,
Armingol, 2022). OnvcaHa MoJieJlb Ma€ TpU MoO-
JAyJi: BUsIBJIeHHSI 06’€KTIB, po3Mi3HaBaHHS HOMe-
PHUX 3HaKiB, NOBTOpHA ifeHTUdiKanisa T3. Mo-
JyJb BUSIBJIEHHS1 00'€KTIB siBJsie co60r0 YOLOVS,
MO/JyJib, BiiNOBi/Ja/iIbHUI 32 BUSIBJIEHHSI Ta PO3IIi-
3HaBaHHA HOMEPHOTO 3HakKa, — e YOLOv5 multi-
stage. /I noBTOpHOI ieHTHdiKaril T3 BUKOpUC-
ToBy10Th FastReid. Bukopucranus YOLOvVS 3ajs
po3nisHaBaHHA HOMepHUX 3HaKiB T3 3yMOBJIeHe
IIBUJKICTIO MOTO0 POOOTH, IO JA€E MOXKJIUBICTb
pO3Ii3HaBaHHA B PeXUMIi pea/IbHOI0 4acy. Buss-
JIeHH HOMEpHOIro 3HaKa IpPOBOJUTHCA JABOMa
3rOPTKOBUMHM HEHPOHHUMHU MepekaMM: Ieplia
po3mnisHae T3, Apyra - HoMepHui 3HakK. [loBTOp-
Ha izeHTHikanis T3 6a3yeThbcs HAa BUJIYYEHHI
TaKUX XapaKTepUCTHUK, K opMa, nepcleKTHUBa,
koutip. Ilicia BusBnaeHHs T3 Ta HOro HOMepHOTO
3HaKa 3arajibHe 300pakeHHs1 06pi3aloTh AJis BU-
JlydeHHs 306paxkeHHs T3 i MpoBOAUTHCA MOBTO-
pHa ifeHTudikanis. [sis posnizHaBaHHs T3 HaB-
YaHHS MoJesli IPOBOJMJIOCH Ha JABOX Habopax
JAaHUX, 0 BiATBOPIOIOTh peasibHi cueHapil BUKO-
pucTtaHHs. [lepuinii Habip AaHUX OYB po3MideHUH
Bpy4Hy. BiH cknagaBcs 3 2 035 306paxeHsn, 2 531
HOMepHoOro 3Haka Ta nosaz 15 000 cuMBosiB Ta
MacuiTaboM 306pakeHHs1 640x640 nikcenis.

[ToBTOpHA imeHTHdiKallig T3 BUKOHYBasach
3a jmonomoroto FastReid, mo Bxe mMae pi3Hi morme-
peAHBbO MiArOTOBJIEHI Ta ONTUMI30BaHI apXiTek-
TypH, a AK OCHOBY HaBYaHHA 3aCTOCOBYBaJIH
EfficientNet 3 pisHuMU cTpaTerisiMyu HaBYaHHS.

3arajioM po3po6JieHa y BKa3aHiil po6oTi Mo-
Jesb BifcniakoByBaHHA HoMepiB T3 Ta mpose-
neHHs ix imeHTHdikanii Mana TouHicTh 93,1 %
NpU BHUSBJIEHHI HOMepHOro 3Haka Ta 98,4 % -
npu BusiBaeHHi T3.

He MeHII BaXXJINBUMMU € L0CJIKEHHA MeTO-
JiB Ta croco6iB onTUMi3allil HEHPOHHUX MEPEKX.
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Tak, y po6oTi €. 3iHoB’eBa Ta I. ApceHroka
(2020) 3anponoHOBAHO METO/| 3i 3HWKEHHS BU-
MOT [0 OGYMC/IIOBAHMX pecypciB 6e3 BeJMKHUX
BTpaT TOYHOCTI 3a JONMOMOrOK BUKOPHUCTAHHSA
JOJAaTKOBOI'0 MPOMDXHOIO 1Iapy 3ropTKU. Jloci-
JHUKH BUBYJIM ONTHMIi3alil0 po60TH 3ropTKO-
BUX HEPOHHUX Mepex JJ1f po3li3HaBaHHA eMo-
Ui JIOAWHU. 3a pe3yJbTaTaMU JOCJ]iPKeHHH,
J0JlaBaHHA NPOMDKHOTO 3TOPTKOBOIO LIapy Jo-
IIOMOIVIO 3MEHIUWTH BUMOTH [0 O0GYMC/IIOBAJIb-
HUX pecypciB. ToO4YHICTH cHUCTEeMH CTaHOBHJIA
90 % nHa BigdopmaToBaHOMYy HabOpi JaHUX Ta
64 % - Ha HeBiipopMaTOBaHOMY.

TakoX He MeHII 3Ha4YYLIUMHU € LOC/I/PKEHHS],
CIIpSIMOBaHi Ha MOJOJIAHHS NMPO6JeMU IepcreK-
TUBHUX CIIOTBOPEHb TeOMETPUYHHUX NlapaMeTpiB,
AKI BUKJIMKaHi po3TallyBaHHAM KaMmep 3 HeiJea-
JIBHUMH KyTaMu. Y cBoill pob6oti /[I. Mapuyk
(2023) pocnizvB BUKOpUCTAHHA adiHHUX Hepe-
TBOpEHb /ISl KOpeKIii 306paxkeHb, sIKi OTpUMY-
I0Tb 3 KaMep BiZeocrnocTepexeHHs 3 ypaxyBaH-
HAM TeOMeTPUYHHUX [apaMeTpiB y peaJbHOMY
yaci, po3po6UB MaTeMaTH4YHy MOJieJb AJIs Iepe-
TBOPEHHS1 300paXkeHHs1 1 3allpONOHYBaB MEeTO[,
1110 CIIPOILLYE BHABJIEHHA, CETMEHTALI0 Ta pO3Ili-
3HaBaHHS 00’€KTIB.

Po3po6ka migxoAiB po3mizHaBaHHA 06’€KTIB
€ Ha/JI3BUYallHO BaXKJIMBHUM 3aBJaHHSIM 4yepes3 Te,
110 TaKa MOXJIUBICTb HaZjla€ YUMaJIO BapiaHTIB Ii
3acrocyBaHHs. ¥ po6oTi K. Kipe#t (2021) npen-
CTaBJleHa CUCTeMa pO3Mi3HaBaHHS OO’€KTIB Ha-
BKOJIMIIHBOTO CBiTy. CTBOpEHO JeKiJbka MoJe-
Jlell 3ropTKOBOI HeHpOHHOI Mepexi: precise,
precise2 Ta fast. HaByaHHs1 Mojiesielt MpOBOUIN
B COCO. 3anponoHoBaHa cUcTeMa aHaJli3ye ofpa-
3y LiiJle 300pakeHHsl Ta BUKOHYE NepeabadyeHHs
3a OJVH LUKJ, L0 3HAYHO HiBUILYE I LIBUJKO-
Jiro. Ha#6inbil TOYHOIW € MOJeab precise.
Precise2 Ma€e TpPoxu MeHIy TOYHiCTb, mpoTe 6i-
JIbIlY WBUAKICTb. Mogesnb fast B pasu mBuAlle,
HDX preciseZ, ajie Ma€ MeHILy TOYHICTb.

CucteMy BUSIBJIEHHSI aHOMaJlill y cucTeMi Bi-
JleocrocTepexxeHHs AocimpKyBany B. Jle ta M. Kim
(2023). BoHu 3anmpomnoHyBaJd Mepexy JJis BH-
sIBJICHHSl aHOMaJslill y Bifle0 3 BUKOPUCTAHHSIM
MiJAX04y NMPOTHO3yBaHHA HACTYIHOrO Kazpy. Bxi-
JHUMHU [JAHHUMU € MOCIILOBHICTb KaZpiB y Bizieo, a
MepeXa HaMaraeTbCsl Nepef6ayuTH HACTYNHUHN
KaJZlp. 3arajJieHy CTPYKTYPY MoOZeJli CTaHOBJIATH
KoJiep i fleko/iep: eplIMi NpU3HAYeHUH AJ14 3a-
XoIJieHHs iHdopMariii npo 30BHIMHINA BUrIAL i
pyX y BXiJHUX BijleoKajpax, Apyruil — AJs mpo-
THO3yBaHHA HACTYIIHOIO KaJpy 3a [JOMNOMOIO0
BUJIyY€HUX IPOCTOPOBO-4aCOBUX XapaKTepHC-
THUK, 064ucieHux KogepoM. Kozep 3a fjonoMoroto
IJIMOOKOI Ta IHUPOKOi 3ropTKOBOI HEUPOHHOI Me-
pexi BUOKpeMJIIOE i3 3afaHol NOCIiJOBHOCTI Ka-
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JpiB BUCOKOpiBHEBI 03HaKU. [l/I1 BUKOPUCTAHHA
npoCcTOpPoBoOi Ta YacoBoi iHopMalii Bijleoka piB
OCTaHHS KapTa 03HaK, OTPUMaHa 3 IrJIN60KOI 3ro-
PTKOBOI HEMPOHHOI Mepexi, MPOMyCKaETbCA Ye-
pe3 JBi TiJIKK: MPOCTOPOBY Ta 4YacoBy. Y dacoBiit
rini 4acoBUl 3cyB 3aCTOCOBYETBHCS AJisI MoJe-
JIIOBaHHSI YaCOBUX XapaKTEPUCTUK Yy KiJIbKOX BXi-
JHUX KaJipaX, TOAi K OTPUMaHi XapaKTepUCTUKHU
BXiTHUX KaJipiB 06’€AHYIOTbCS A/ MiATPHUMKHU
npoctopoBoi iHdpopMmarliili y mpocTopoBid Tijii.
[loTiM BUXiJIHI AaHi JBOX riJIOK KOMGIHYIOThCS 3a
JI0IIOMOT 010 110€JIEMEHTHOI CyMH Ta N0JAI0ThCS B
JeKoJep [Jid NPOrHO3yBaHHA BiJANOBiJHOIrO Ha-
CTynHOTo Kazpy. Kom6iHOBaHi XapaKTepuUCTUKU
MPOIYyCKAIOThCA Yepe3 JeKozep [Jis BiJHOBJIEH-
Hs JleTaJiell Ta MIPOCTOPOBOI PO3/iIbHOI 3/]aTHO-
CTi MporHo3oBaHoOro Kazapy. KoxeH piBeHb ge-
KoZiepa € MOCaiZIOBHICTIO 6JIOKIB, BpaxOBYIOYU
3BOPOTHY PO3rOpTKY, IAaKETHY HOpMaJli3alilo Ta
dyHKLiI0 akTUBaLil 3pi3aHoro JiHIHHOro By3Ja
(ReLU). [l BUKOpPUCTAHHS KaHa/ly 3B’s13Ky QyH-
KIiil KaHa/IbHA yBara 3aCTOCOBYETbCA MIiC/AA KO-
»)KHOr0 6JIOKY 3BOpPOTHOI po3ropTkd. KpiMm Toro,
BXiJIHI XapaKTEepPUCTHKU KaHAJbHOI yBaru 06’ejl-
HYIOTbCS 3 BiZITIOBIJHUMU BUJOOYTUMHU IJTHOOKOIO
3rOpTKOBOIO HENPOHHOI0 Mepeel0 HU3bKOpiBHe-
BUMH XapaKTepPUCTHUKaMH, fAKi MalTb OJHAKOBY
MPOCTOPOBY PO3AUIbHY 3JaTHicTb. [loTiM BuUKO-
HYETbCS 3BOPOTHA PO3ropTKa [Jis 30i/bLIEHHS
AuckpeTursauii GyHKLIl 0 po3AiabHOI 34aTHOCTI
BXiJIHOT'O KaZpy.

Omepalliss 4acoBOTro 3CyBYy B 4acoBiil rinui
BUKOHYETBCS B3/I0BX 4YacoBoro BuMipy. YactuHa
KaHaJIiB 3CyBa€ThCS 10 HACTYIIHOTO Kajapy, 30epi-
ralyy 4acTHHY, W0 3ajuiuniacd. Jlaai o3Haka
NOTOYHOTO KaZpy NMOEJHYETbCA 3 03HAKOIO IoIe-
penHbBoro.

Y npocTopoBii rinni o03Hak{h, OTpUMaHi 3
IJIMO0KOI 3ropTKOBOI HEHpPOHHOI Mepexi, arpe-
I'YIOTbCA 10 Kajpax. [ 3MeHIleHHs CKJIaJHOCT]
064HC/IeHb 3aCTOCOBYIOTh 3rOpTKYy 1x1 g0 KOM-
6iHoBaHMX QYHKIiM, 106 3MEHIIUTH KiJbKIiCTh
KaHaJliB, OCKiJIbKU arperoBaHi GyHKIi MicTATB ix
BeJIMKY KIJIbKICTb.

MeTa 3anponoHoBaHOI Mepexi — nepefbdadu-
TH MalOyTHIA Kaap Tt+1 3 mocgoBHOCTI {Iy, I, ...,
Ii}. OcKiJIbKM KOXKeH KaJip CKJaJaeTbcs 3 bara-
TBOX MIKCeJiB I KOXeH IiKCeJb Ma€ iHTEHCHUB-
HiCTh, TO 06MeXXeHHS] iIHTEHCUBHOCTI Ta rpaJieH-
Ta MOXYTb OYTH BaXXJIMBUM (QAKTOPOM [Jisl
MiHiMi3allil NoMuJIKHU NMepenbdadyeHHs. TakuMm 4u-
HOM, MOJiGHICTh yciX mikcesiiB y mpoctopi RGB
MOXe 6yTH 3abe3neyeHa OOMeXKEHHSIM iHTeHCU-
BHOCTI, IKe NMOPIBHIOE KOXKHE 3HAa4YeHHA MNiKcesd
MDX IPOrHO30BaHUM KaJ[poM i 6a30BUM KaJJpOM.

s BUSIBJIEHHSI aHOMaJlil BUKOPHCTOBYBa-
JIM OIiHKY aHoMaJtil S(t), sika 3aCTOCOBYETLCS JIs
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BUMIpIOBaHHA pPi3HULI M)XK OCHOBHUM iCTUHHUM
KazipoM | Ta MporHo30BaHUM KafpoM 1. Pe3ysib-
TaTW po6GOTH 3aNpONOHOBAHOIO MeTOoNy OyJu
Takumu: 97,4 % - pna UCSD Ped2, 86,7 % - anga
CUHK Avenue i 73,6 % - pnis Habopy [AaHUX
ShanghaiTech.

Takox mo3a yBarow He 3aJIMILAKOTbCA CHUC-
TeMU BiJiICTEXKeHHsI pyXy O6’€KTIB y peasibHOMY
yaci.

Y pocnipxeHHi kosekTuBY aBTOpiB (Alotaibi
et al,, 2022) 6y/10 NolaHO HOBUM AJTOPUTM rap-
MOHIMHOIO MOIIYKY Ha OCHOBi 0GYMC/JIIOBAHOIO
iHTeJIeKTY J/151 BUSIBJIEHHS Ta BiZICTEXXEHHS 00’ €K-
TiB y peaJlbHOMY 4Yaci B CUCTEMax BiJleocrnocre-
pexXeHHs1 3aj/1s1 3abe3neyeHHs 6Ge3NeKU y Tpo-
MaJicbKux Micusx. TexHika, onurcaHa B 1[il po6OTi,
MICTUTb NOKpallleHuH MOAYJIb BUSIBJI€HHS 00’€K-
TiB Ha ocHOBi RefineDet Ta BUKOpUCTOBYyE ajro-
putM Adagrad ontumisanii rinepnapaMmeTpiB Mo-
Jeni. KpiM TOro, BUKOPUCTOBYETbCA aJITOPUTM
rapMOHIMHOr0O MOIIYKY 3 MOJEJJII0 JBOCTOPOH-
HbOI OMOPHOI BEKTOPHOI MAaIIUHU A/ Kaacuoi-
Kallil 06’€KTiB, 110 MPHU3BOAUTH JI0 MOKpAIleHHS
pe3ysabTaTiB ¢ikcalii. AHasi3 NPOAYKTHUBHOCTI
MoJieJli MpOBOJWJIN 3a JO0TIOMOr0I0 €TaJIOHHOIO
Habopy gaHux UCSD, KMl CKJIaZA€EThCA 3 JBOX
BUNPOOYBa/NbHUX cTeHAIB: Pedestrian-1 i Pedes-
trian-2. Bunpo6yBasibHi creHau Pedestrian-1 i
Pedestrian-2 cknaganucs 3 360 kapiB TpuBaslic-
Tio 12 cexkyH/. 3arajioM 3alpolOHOBaHa MO/eJib
Jocsrya cepeHboi TouHocTi 91,51 % Ta 94,32 %
3rilHO 3 TeCTOBUMM HabopamMu JaHux Pedest-
rian-1 i Pedestrian-2.

EdeKkTHBHUM BapiaHTOM MiABUIIEHHS My6-
JIiYHOI 6e3NeKH € LIMPOKe 3ay4eHHsl TpoMajisiH
J1o iHpopMyBaHHS PaBOOXOPOHHUX OPraHiB Npo
nijo3pisii mozii Ta oci6. Tak, C. BacuseHko Ta
C. T'HaTiok (2022) nponoHyTh CTBOPUTH 3aCTO-
CYHOK, SIKUI MO>Xe BCTAaHOBUTHU Ha CBil TesiedpoH
KOXKHUM T'POMaJiiHUH KpaiHU i 3a J0NOMOrolo
sIKOTO OyJie MPOBOJUTHUCH Bifieo- Ta poTodikca-
1isg npaBonopyueHs. Bigeo- Ta ¢otonani, oTpu-
MaHi 3 TesedoHy, 6yAyTh HaACUIATUCA [0 Opra-
HiB nouigii. BUKOpUCTaHHA TaKOro 3aCTOCYHKY
JL03BOJIUTb PO3ILIMPUTH 30HY CIOCTEpEeXKEeHHH 3a
paxyHOK KOpUCTyBauiB cMapTQOHIB, 1[0 MOxe
JIOTIOMOT'TH ToJiNil B 3a6e3ne4yeHHi myO6/iyHOT
6e3neKu.

BuB4YeHHs 3a3Ha4eHUX BUILE Npalb CBIYUTH,
110 JJ1s1 TO6Y/L0BU BUCOKOSIKICHUX CUCTEM Bifjeoc-
NIOCTEPEXKEHHS, 3JaTHUX PO3Mi3HAaBaTH MpPOTH-
npaBHi [Iil, KOHTPOJIbOBaHiI 00’EKTH Ta MpeJMETHU
abo po3lIyKyBaHUX 0Ci0, 3aCTOCOBYIOTbH pi3Hi
MOJAYJi, B OCHOBI apXiTeKTypyu AKHUX JieXKaTb
npuHnunu II, 3okpema MobileNet V2, YOLO,
mYOLOv4-tiny Toio. BUKopucTOBY04H K BEJUKI
B/l i3 ¢oTo- Ta BijeoAaHMMHU, TPOBOAUTBCA Ma-

84

LIMHHE HaBYaHHS HEMPOHHUX Mepex JJI1 PO3BUT-
Ky IX MOXMJIMBOCTEHN Y BUSIBJIEHHI LIYKaHUX 06’€K-
TiB 260 0ci6. CyKynHiCTh BCiX IIMX TEXHOJIOTiH, a
TaK0XX MeTOJIB IX ONTUMi3alil [/i1 BAKOPUCTAaHHA
y NPUCTPOSAX MaJIOI NIOTY>KHOCTI € CbOI'OJIHI OCHO-
BHMMHM HamnpsAMaMHU pO3BUTKY Bizeocnocrepe-
>keHHs. TakoK He 3aliBUM OyJie 3rafjaTvl IIHPO-
KUl BUTOK [P-kamep BigeocnocrepexxeHHs, ki
3apa3 BCTAHOBJIIOIOThCS B 6araTbox Micrax. Pos-
pobka 6iabLI ONTHMi30BaHUX Ta PO3BUHYTHUX
HePOHHUX MepexX J03BOJUTb O0OpOGJATH Lie
6inbpLy KisbKicTh iHoOpMarii 3 kamep Bifeocmno-
CTepeXxeHHs1 JJisl 3abe3nevyeHHs1 sikoMora Oisb-
1Ioro piBHsI 6€3neKy HaceJIeHHs.

Sk 3a3Hauae y cBoiit po6oTi 0. OcTpor/isnios
(2020), 3anmob6iraHHs KOPUCJAMBUM 3JI04MHAM 6a-
3YETbCA Ha MNOKpaAllleHHI 4YMCIeHHUX acleKTiB,
OZIHMM 3 IKMX € OCHALeHHf BYJIULb CUCTEMaMHU
BieocnocrepexxenHs. Kpim Toro, geski gocaifg-
HUKHU 3ayBaXKyIOTb Ha HEOOXiJIHOCTI CTBOpPEHHS
Jlep>kaBHOI NporpaMu my6.JiidyHoi 6e3neku i3 3a-
nydennsum I (Kopmenko Ta in., 2020). Po3rs-
HyTi B Liil pobOTi JocCaifKeHHs cnpsMOBaHi Ha
niJIBUIIEHHS My6JIiYHOI 6Ge3MeKu Ha OCHOBI BJOC-
KOHaJIeHHS CUCTeM ii MOHITOPUHIY i3 3a/ly4yeH-
HAM pI3HUX MoJesied HeHpPOHHUX Mepex, L0
MOXYTb BiICTEKYBaTH [IPOTUIIPABHY [iAJBHICTH,
JoKkepesna nifBUleHOl He6Ge3nekw, MPOBOAUTHU
MacoOBUH aHaJli3 06JIMY J0Jed A5 MOLIYKY 3J10-
YUHI[IB Ta BUKOHYBATH IHIII TEXHIYHI JOMOMIXHI
byHKIIT y MpaBOOXOpPOHHIN AissibHOCTI. BripoBa-
JDKeHHSl TaKHUX CHUCTeM BiJleoCrocTepeXeHHS B
HaceJIeHUX NYyHKTax YKpalHU JonoMoryo 6 cyT-
TEBO MOKpALIUTU piBeHb Ge3meKH, L0 € 0COOIU-
BO aKTyaJIbHUM Yy BOEHHHUM 4ac. Yepe3 BeJIMKUU
MacuITab BOEHHUX Al y Micusgx 60HOBUX 3iTK-
HeHb Ha JeOKYIIOBAaHUX TEPUTOPIFAX MOXYTb pO3-
TAIIOBYBaTHUCS Miclg 3 IOKHHYTOI 306pOEI0,
KO0 MOXKYTb 3aBOJIOAITH IIUBIJIbHI 0cO6H, a To-
Jasibuie 11 BUKOPUCTAHHA HUMH HEMOXJIWBO
CIIPOTHO3YyBaTH. Y 1bOMY pasi cUCTeMHU BiJleocno-
CTepe)XeHHsl, HaBYeHi BUSABJATU 36pOI0, MOXYTb
JIOIOMOTTH IPOTHU/IISITU HE3AKOHHOMY 1i 06iry.

He MeHII Bak/1MBOIO € poboTa i3 mpoTupil
NPOHUKHEHHIO AUBEPCIHHUX I'PyN HA TepUTOPiI0
KpaiHUu. MOXJ/IMBICTb BUKOPUCTAHHA Kamep Bi-
JleoCnoCcTepeXeHHs 3 MOAYJISIMU BUABJIEHHS PY-
Xy Ta HassBHOCTI 36poi cIpUsTUMYTh MOKpaLleH-
HI0O OXOpPOHHM KOpJOHY. [lns 1pboro HeobxiJHO
pPO3pO6UTH IiIJIMHA KOMILJIEKC 3ac06iB 3a/Jis Bifc-
TeXEeHHA CUTyalil Ha AepXaBHOMY KOPJOHI YK-
paiHu.

[HIIMM NpPUKIAZLOM € BUKOPUCTAHHA KaMep
BifleocriocTepeXxeHHs /sl 3amno6iraHHs NPOTH-
[paBHUM BYMHKaM IpoMafdH. MOXJIUBICTb Lj-
JIOJJ060BOT0 MOHITOPUHTY CHUTYyaIlil HA BYJIHIAX
cpusija 6 3MeHIIeHHI0 3JI0YMHHOCTI. Y cBOIl
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po6ori Il. EnpunieB (2021) o6rpyHTyBaB BCTa-
HOBJIEHHA CMapT-3yNIMHOK 3 KaMepaMH BifeoHa-
I8y [J1 MOHITOPUHIY IIPOCTOPY HaBKOJIO 3Y-
NUHKU. Lle TakoX MOBMHHO CHOPHUATH B NOIIYKY
0Ci6, MPUYETHUX 10 BYNHEHHS 3JIOYHHIB.

[Tonpu Te, 0 CUCTEMU BiJIEOCIIOCTEPEKEHHS
MaloThb i 6€3J1i4 MepeBar, ajie 0JJHUM 3 IX HeJI0JTiKiB
€ HasABHICTb CJIIMMX 30H, TOOTO AiITHOK MiclleBOC-
Ti, le He MO)Ke NIPOBOAUTHUCH BiZle0CIOCTePeXKeH-
HA. 3 OIJIAAy Ha Lie NPOBOAATBHCA JOCJIPKEHHH,
110 BUBYAKOTh MOXJIMBOCTI ONTUMAJBHOTO pO3-
TallyBaHHA KaMep BiJleOCIIOCTEepEXEHHS, aJe
JUIS Kpalnioro MOHITOPUHTY OGCTaHOBKH HeOO0-
XiHI po3p0O6KU Ta BIPOBAPKEHHsI CUCTEM Bifeo-
criocTepeXeHHs Ha 6a3i 6e3MiJIOTHUX JITaJIbHUX
amnapaTiB [IJisi MOHITOPUHTY Oi/IbIIMX 32 IJIOIIE0
JIIAHOK, IKI HEMOXXJINBO OXONMUTH CTaLliOHapHU-
MU KaMepaMHU.

BUCHOBKHM. [lifBuieHHs piBHA My6JiYHOI
0e3neKy 3a JJOINOMOIOK 3aCTOCYBAaHHSI HOBITHIX
pPO3po6OK 3apa3 JOCHiPKYyETbCs GaraTbMa BYe-
HUMH. [IponOHYIOTbCS pi3HOMaHITHI pO3pO6OKH Ha
6a3si LI Ta cTBOpeHHSI 3aCTOCYHKIB, 1[0 MOXYTh
3aJlydyaTu TPOMaZCbKiCTb [0 MiATPUMKH INPaBo-
nopsaky. Po3Butok Texnosoriti Il fo3BonnB po-
3LMIMPUTHA MOKJIMBOCTI KaMep BiZie0CoCTepeKeH-
HA [JJd Haragjy H JomnoMord B 3abe3nedyeHHi
ny6siiyHOi Ge3neku. [yig MOKpalleHHS po60TU
KaMep BiZeocnoctepexxeHHs1 poGOTy omepaTopa
6isnblie mepeksagarTb Ha I, mo nokpariye po-
60Ty CHUCTEeMH 3arajoM, OCKIJIbKM MOMJIUBOCTI
JIIOJUHU € OOMeXeHUMU. 3JJaTHICTb HEeWpPOHHHUX
Mepex [0 HaBYaHHSI CTBOPIOE 6€e3J1i4 MOXKIMBOC-
Teli iX BAKOpUCTaHHA. [X TpeHyBaHHs 3a 0NOMO-
row 6a3 AaHUX 3 pi3HOMaHITHUMHU Bifieo- Ta $o-
TOJAHUMU [I03BOJISIE IPOBOJUTH aHaJi3 Bileo Ha
HasBHICTb 36p0l, HEMPABOMiPHOI'0 MOBOJPKEHHS
JoJlell Ta BUSIBJEHHS 0cib, 10 nepe6GyBalTh y
po3iyKy. Takox HeMpOHHI Mepexi J03BOJIAIOTh
CKOPOTUTH BUTpATy pecypciB Ha ix poboTy 3a-
BJAKHA MOXJIMBOCTI BUKOPDUCTaHHS MeHUI eHep-

TOBUTpPATHOTO 06J1alHaHHs. HasgBHicTh pisHOMAa-
HITHUX 6a3 i3 300pakeHHSAMU Ta Bifleomarepia-
JIaM¥ 3 NPOTUNPaBHHMMM eJleMeHTaMU i NOTOY-
HOI0 PYTUHONO J03BOJIAIOTb HaBYaTU HEWPOHHI
Mepexi pO3pi3HATH Ppi3Hi cueHapii NmoBeJiHKU
JIIOJJMHY B MOBCAKAEHHOMY XUTTI. He MeHII Ba-
JKJIMBUMHU € JOCTII)KeHHSI KOHTPOJII0 JJOPOXKHBO-
ro pyxy 3a JOINOMOrol KaMep 3 MOJIMBICTIO
crioctepexkeHHs Ta ileHTUdiKalil TpaHCIOPTHUX
3ac006iB, 1[0 PyXalThCs B pexuMi peajJbHOro 4a-
cy. 3arajioM Bci po3rysiHyTi B po6oTi crnoco6u
BiZicCTe>KeHHSI HelIPaBOMipHOI MOBEJiHKU JIIOJEH,
36poi Ta pO3LIyKyBaHUX OCi6 MOKa3ylOTb rapHi
pe3y/abTaTU B JIabOpaTOPHUX JOCHIPKEHHSX 3
BHUKOPHUCTAHHSIM DPi3HOMAHITHUX JaHUX 3 Bifeo-
Ta poToMaTepiasaMu. BaxkIKBOIO 3aM0pyKoI0 MO-
KpallleHHsI po60TH KaMep BiZle0CIOCTepEKEeHHS €
IX onTUMaJibHe po3TallyBaHHA Ha MICLIEBOCTI, 1110
TAKO> MOCTIMHO MPUBEPTAE yBary A0CIiJHUKIB. B
yCiX BUIE3a3HAYEHUX [JOCIIPKEHHAX HayKOBL
aKLleHTyBa/IM yBary Ha MOKpalleHHi po3mni3HaBa-
JIbBHUX SIKOCTEH BifjeocrocTepe)keHHs1, TO6TO Ha
BUBYEHHI MOXXJIMBOCTEH TpeHYBaHHS HEMPOHHUX
Mepex JJis1 BUsIBJIeHHs 36pol abo mpoTUIIPaBHOI
MoBe/[iHKU. AJle y BCiX IUX CUCTEM € CBOI HeJ0JIi-
KM, OJJHUM 3 SIKUX € HasIBHICTb C/JIiNUX 30H, TOGTO
JUISHOK, Jle CIIOCTepeXeHHS He NMPOBOAUTHCA. |
X04a iCHYIOTb Npono3ulii 3 BUpilleHHA npobJe-
MU CJIiNUX 30H, ajie Lie He YCyBaE Mpo6JieMy MoB-
HicTio. ToMy JonijibHUM 6yJ10 6 BUBYUTH MUTAH-
Hsl CTBOPEHHSI CUCTEM MOHITOPUHIY MYGJiYHOTO
HNOPSAKY AOJATKOBUMM 3ac06aMH, OKpiM maTpy-
JIiB Ta KaMep BifeocniocTepexxeHHs. Lle Mmoxe 6y-
TH iHTerpauia TexHoJsoriu I y npuctpoi, 3aaTHI
Jl0 MOHITOPHHTY OUJIbIIMX 33 IVIOLIEH [AJISTHOK,
SKi He MOXKYTb OXOMUTH Ha3eMHi 3aco6u. 30Kpe-
Ma, SIK MPUKJAA MOXXHA pPO3rJisJaTh 6e3MmisioTHi
JliTa/IbHI anapaTy 3 iHTerpalji€lo B HUX Mojesei
HEePOHHUX Mepex 3a/Js BifCcTeXeHHs Mmy6Jiid-
HOI'0 NOPAZKY.
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TRACKING ILLEGAL ACTIVITIES USING VIDEO SURVEILLANCE SYSTEMS:

A REVIEW OF THE CURRENT STATE OF RESEARCH

The current state of research on the use of the neural networks under martial law to identify
offenders committing illegal acts, prevent acts of terrorism, combat sabotage groups in cities,
track weapons and control traffic is considered. The methods of detecting illegal actions, weap-
ons, face recognition and traffic violations using video surveillance cameras are analysed. It is
proposed to introduce the studied methods into the work of “smart” video surveillance sys-
tems in Ukrainian settlements.

The most effective means of reducing the number of offences is the inevitability of legal liability
for offences, so many efforts in law enforcement are aimed at preventing offences. Along with
public order policing by patrol police, video surveillance is an effective way to prevent illegal
activities in society. Increasing the coverage area of cameras and their number helps to ensure
public safety in the area where they are used. However, an increase in the number of cameras
creates another problem which is the large amount of video data that needs to be processed. To
solve the problem of video data processing, various methods are used, the most modern of
which is the use of artificial intelligence to filter a large amount of data from video cameras and
the application of various video processing algorithms. The ability to simultaneously process
video data from many CCTV cameras without human intervention not only contributes to pub-
lic safety, but also improves the work of patrol police. The introduction of smart video surveil-
lance systems allows monitoring the situation in public places around the clock, even if there is
no police presence in the area.
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In the reviewed studies of video surveillance systems, neural networks, in particular MobileNet
V2, YOLO, mYOLOv4-tiny, are used to track illegal actions, criminals and weapons, which are
trained on large amounts of video and photo data. It has been found that although neural net-
works used to require a lot of computing power, they can now be used in IoT systems and
smartphones, and this contributes to the fact that more video surveillance devices can be used
to monitor the situation.

Key words: video surveillance, artificial intelligence, neural networks, security, weapons tracking,
counter-terrorism.
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IOPUANYHA BIANNIOBIJAJIBHICTD: CIM JOKTPUHAJIbHUX IIAXOAIB

A0 PO3YMIHHA CYTHOCTI

Y cTaTTi NpoBefileHO KPUTUYHUM aHali3 LMBIIICTUYHOI AOKTPUHM LIOJO0 PO3yMIHHA KaTeropil
«IOpUMYHA BiZIOBIAAbHICTE». BUOKpEMJ/IEHO CIM OCHOBHHMX MiJIXOAIB 10 TJyMadeHHs JOCIipKY-
BaHOI KaTeropii Ta 3BepHeHO yBary Ha ix iepeBar i HeJ10J1iku. 3po6/IeHO BUCHOBOK, 1110 aHi YMHHe
3aKOHO/IABCTBO, aHi NPaBOBa JOKTPHHA He MAIOTh OJAHOCTAHHOCTI B 10C/IiP)KYBaHOMY MUTAHHI.
AKILIeHTOBaHO yBary, 1110 B JJOKTPUHI Teopil IpaBa BUOKPEMJIKOIOTH [iBa Pi3HOBU U IOPULAYHOL
BiZINOBI/Ja/IbHOCTI: NO3UTUBHY (CTOCY€ETHCA 1ile He BUNHEHOTO [IPaBONOPYLIEHH:) | HEraTUBHY
(cTocyeTbcst BxKe BYMHEHOTO HpaBONoOpyuUIeHH:s). KpuTuiHUE aHasi3 Takoro migxoAy 3Bo-
JIUTHCS [I0 TOTO, IO HACTLIBKHK pi3HI MpaBOBi ABUINA, K HaJIeXXKHE BUKOHAHHS 06OB’S3KIB i
BiZ[IOBiIa/IbHICTD 3a iX MOPYILUEHHSH, HE MOXXYTb OXOIIIOBATUCH OJHUM i TUM CaMUM IOpUAUY-
HUM MOHATTSM — «BiAnoBiAaabHicTb». K mifcyMok 3po6JieHO 3acTepeXxeHHs], 0 PO MO3U-
TUBHY BIiJIOBIJa/IbHICTb MOXXHa FOBOPUTHU SK IIPO Pi3HOBU/, COLia/IbHOI, ajle He IPUAUIHOL
BiAnoBiganbHOCTI. OTXKe, y KOHTEKCTI JUMBIJIbHUX BiJHOCUH BapTO BECTU MOBY PO IOPUAUYHY
BiZIIOBIIa/IBHICTE AK NPO BiAMOBia/IbHICTh HEraTUBHY. [l03UTHBHA BiANIOBIJANBHICTD € ABU-
IleM CKOpillle MOPaJIbHOTO XapaKTepy, 1[0 MOoJIAraE B CyMJIiIHHOMY (BiZIOBiiaJlbHOMY) BHKO-
HaHHI cy6’eKTOM yciX IpaBOBUX MPUHIUIIB.

Ha ocHOBI aHasi3y JOKTpUHa/JIBHUX MiAXOAIB 10 pO3yMiHHSA KaTeropil «lopuJu4yHa BiilOBiJa-
JIbHICTBb» Ta KPUTHUYHOI X OI[iHKK B IOPUAUYHIN JiTepaTypi 3ayBaxkeHO, 1110 GOPMYJIIOBaHHSA
yHiBepcaJbHOr0 (3araJbHOBU3HAHOr0) BHM3HAYEHHs JOCAi/PKYBAaHOTO IMOHATTS CbOIOJHI €
HeJZiouinbHUM. Take TBep/pKeHHs I'PYHTYETbCS Ha TOMY, L0 B 6araTbox BHMaJkax ¢axiBii
Npar’HyTh 06’€IHATH YMC/AeHH] Ta pi3HOMaHITHI 03HAKK IOPUANYHOI BiMOBiAAIBHOCT] Y BU-
3HA4YeHHs], 1110 3a/IMIIA€E 1103a yBaroto crnenr$idyHi nposiBU pi3HUX acnekKTiB Ii peHoMeHa.
JloBezieHO, 1110 HAsABHI CbOTOJHI JOKTPUHAJIbHI NiIXOAU 4,0 pO3yMiHHA IOPUAUYHOI BiANoBia-
JIHOCTI MOXHa 3BeCTH |0 [JBOX OCHOBHMX HampsMiB: il BUBYEHHs K GOPMHU Jep>KaBHOTO
NPUMYCY/BIINBY a60 SIK OXOPOHHHUX NPAaBOBiHOCHH.

Kawouyosi caoea: sionosidanvbHicms, caHkyis, npagogioHOCUHU, npasa, iHmepecu, 0608’53Ku,
cy6’ekmu, 3axucm.

OpuzinanbHa cmamms

BCTYII. 3akpinieHHs y NpaBoOBiil HOPMi MoO-
JeJli BiANOBia/IbHOI'O CTAaBJIEHHA € IMEepPBUHHOIO
JIAaHKOIO0 B MeXaHi3Mi HOPMaTHUBHOIO PeryJ/il0BaH-
HA. [IpaBoBa HOpMa, L0 BCTAHOBJIKE IOPUAUYHY
BiINOBIZA/IBHICTB, € 3pa3KOM IMPaBOMIpHOI MOBe-
JIHKU YYaCHUKIB [IMBIJIbHUX IPABOBIJHOCHH.

BignoBiganbHIiCTh — ofjHe i3 LIiKaBUX i ckIaj-
HUX [IUTaHb 4K JJId Teopil 1paBa, Tak i JJid [paBo-
3aCTOCOBHOI NPAaKTUKHU. Y IIUBINICTUYHINA JOKTPU-
Hi BiANOBIJAJBHICTE pPO3IJIALAETHCA B PIi3HUX
paKypcax: K Hac/JiJOK HEBUKOHAaHHS YU HeHa-
JIEXKHOTO BMKOHAHHS 0COG0I0 CBOIX O06GOB’SI3KiB;
SIK eJIeMEHT IMpaBoCy0’eKTHOCTI (AesikTo34at-
HIiCTB); fIK CKJIaJIOBA OXOPOHHMX 3000B’'s13aHb; AK
OJ\MH i3 KpUTepIiB OLiHKU MepeBar Ta HeJO0JIiKiB
HassBHUX TeOpild IPHUJUYHOI 0CO6U; K CyMidKHA
i3 3aXMCTOM IHCTUTYLif; SIK 3aCi6 IPUMYCy TOLIO.

© Kopuoxkyii B.T',, 2024
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BianoBifanbHICTh, Ky HaWvacTillle y3arajb-
HEHO HAa3MBalTh COLiaJIbHOI BiJIIOBiAAJBHICTIO,
po3raAAanTh SK MiA3BITHICTBL (accountability)
cy6’exTa 3a cBoi aii i BuuHkM (Fairchild, 1960, p.
259), abo MopaJsibHUI 060B’SI30K, 110 OB’sI3aHUM 3
BUKOHAHHSIM THUX YH iHIIMX NMOKJIAJeHUX HA OKpe-
My ocoby a6o rpymy oci6 3060B’s3anb (Hornby,
1998, p. 839), a6o 3aaTHICTb Cy6’eKTa Nepeabava-
THU pe3yJIbTaT CBOIX Ail, K HOYYTTs CIyK60BOTO
a6o iHIIOro 060B’sI3Ky M yCBiOMJIeHHS CBOEI Bif-
noBiganbHocTi (Mapuenko, 2010, c. 63). [ Toro,
11100 3’ICyBaTH CYyTHICTb TOT'0 M iHIIIOTO MPaBOBO-
ro SIBUIIQ, JaTH HOT0 BU3HAYEHHS a60 K MiHIMyM
BCTAHOBUTH OCHOBHI MiIXOAU [0 HBOTO B Cydac-
HOMY IIPaBOBOMY I10J1i, BADTO BUBYHUTH L€ MUTaH-
Hf, PO3IJIAHYBIUM Cy4acHi MaHiBHI NOriasAAy Ta
KOHIIenIii i3 1iei npo6sieMaTHKU.
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META 1 3ABJAHHA AOCIIAXKEHHA. Me-
mor CTaTTi € 3'ACyBaHHS CYTHOCTI HOPUJAMYHOI
BiZiIOBiAaJbHOCTI B poO3pi3i HagBHUX HaTelep
JOKTPUHAJIBHUX MiAXoAiB o ii po3yMmiHHA. 3a-
80daHHAM LJ€l CTaTTi € aHa/Ii3 cy4yacHOI MpaBOBOi
JOKTPMHU Ta MNOJIOKEHb YMHHOTO LIUBIJIBHOIO
3aKOHO/IABCTBA YKpaiHU LI0J0 BH3HA4YeHHA Ipa-
BOBOI NPUPOJH, 3MICTY 1 MOPAAKY 3aCTOCyBaHHA
Pi3HUX KOHIENUIA HPUAAYHOI BiANOBIAAIBHOCTI
B MeXaXx L[MBiJIbHO-IPaBOBHUX 3B’A3KIiB.

orjiga, JITEPATYPU. Crorozni B4YeHi-
NPaBHUKHU 3a3HA4aloTh, 1110 BUBYEHHS MpPOo6JIeMU
IOPUAUYHOI BiINOBIIAa/IbHOCTI € JOBOJII CKJIaJHUM,
OCKIJIbKM aHi B HaBUaJ/IbHiH, aHi B HAyKOBiH JiTe-
paTypi, aHi B 3aKOHOJaBCTBI HEMA€E €LUHOIO I10T-
JIAAY Ha LOBOJI CHipHI NUTAHHS, L0 BUHUKAIOTh
Opu AOCTiIKeHHI i€l mpobJyieMaTHKH. KinbKicTb
HasiBHOTO MOHorpadiyHOro MaTepiany Jajaeko He
3aBX/JU CBiTYUTH NPO 3MIiCTOBHY IIIAHICTB i AKiC-
HUH ycHix MpoBe/ieHOl BYEHUMH POGOTH.

Bu6ip mpo6sieMaTUKU 3yMOBJIEHUH BiJICyTHiC-
TI0O €4UHOTO PO3yMIiHHA HOPUJUAYHOI BiANOBIAAIb-
HOCTI YYaCHUKIB LIMBUIBHUX MPABOBIJHOCUH fIK Y
MeXxax MoJiokeHb l|MBIIBHOrO KogZekcy YKpaiHu
(manmi - UK Ykpainu), Tak i B MeaxX LHBiJIbHO-
MPaBOBOi HAYKH. 30KpeEMa, MO>KHa BUOKPEMUTH CiM
OCHOBHHX KOHLENLii po3yMiHHS HOPUJWYHOI BiA-
MOBIZJAJIBHOCTI IK MPABOBOTO SIBUILA: 1) IopUudHA
Bi/ZINOBiIa/IbHICTD sK npaBoBigHocunH (b. T. ba3u-
aboB, C. M. Bparycs, b. II. Kapnayx, P. A. Maiija-
HUK); 2) IOpUAUYHA BiJIIOBiJJabHICTD K I0pU/HU-
yHUM 060B’s30K (C. C. AnekceeB, B. T. CmipHOB,
A. 0. Cobuak, O. A. 3aspuuii, B. /[. Ilpumak);
3) ropyM4yHa BiANOBIAANBHICTE SK eJleMeHT Ipa-
BOBOI'0 cTaTycy ocobu (M. I. Marty3oB); 4) opuu-
YHa BiJJNOBia/IbHICTB K caHKLis (B. M. KpaBuyk,
B. B. Jlyup, H. B. MisioBcbKa); 5) ropuandHa Bifno-
BifJla/IbHICTD fIK dopMa Jep:KaBHOro NpUMycy/
BuBy (B. I1. T'pubanos, B. B. Haabos, P. b. Ilum-
Ka); 6) IopyUUYHA BiANOBiAa/NbHICTh K 3aCHOBa-
HUH Ha 3aKOHi LMBIJIbHO-IPaBOBUH BIIUB Ha Ipa-
BONOPYLIHHMKA, 110 NOJIATa€ B N030aBJieHHI HOro
NEBHUX MpaB abo B MOKJIaJleHHI Ha HbOT'O J0JAaTKO-
BUx 060B’s13KiB (0. 0. KpacaBunkoB); 7) opuaudHa
BiJIMOBIJJA/IbHICTh IK CHUCTeMHe SIBHIIe (cucTeMa
npaBoBux 3aco6iB) (I. C. Kanzadaposa, P. A. Maii-
JIaHuK). [IpoTe »o/ieH 3 yKa3aHUX MiJX0/1iB He /A€
OZHO3HAYHOI BiANIOBiAl Ha MUTAHHS: L0  COO0I0
CTAaHOBUTb HOPUJHWYHA BiANOBIJANBHICTE V LUBI-
JIbHUX NIPABOBIJHOCHHAX?

METOJ0JIOTIA JAOCIIMKEHHA. O6pana
JUIS1 PO3TJISIAY MPOGIeMaTHKa, a TAKOXK [TOCTaBJIeH]
MeTa ¥ 3aBJlaHHS IIi€l CTATTi 3yMOBHJIM IOTPEGY V
BUKOPUCTAHHI 3araJIbHOHAYKOBHUX 1 cleLiaJbHUX
MeTO/iB HAayKOBOr0 Mi3HAaHHA. 3 ypaxyBaHHAM
TOrO, 110 aHi YUHHE 3aKOHOJABCTBO, aHi I[UBiJIb-
HO-IIpaBOBa JOKTPHUHA He JAKTh €AWHOI BiAmo-
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Bi/li HA MUTAHHA PO CYTHICTh IOPUAUYHOI BiAIIO-
BilaJIbHOCTI, OocTaa NoTpe6a y BUBYEHHI OCHO-
BHUX KOHIENI[i{ i3 IbOr'0 MUTAHHS Ta IX KPUTHY-
HOMY aHaJisi, o 6yJ0 JOCATHYTO LIISIXOM
3aCTOCYBaHHA MeTO/IB aHa/li3y Ta cuHTe3y. IIpo-
Te BUKOPUCTAHHA BUKJIIOYHO BKa3aHHUX MeTOJIB
HayKOBOTO IMMi3HaHHS He JI03BOJIWJIO 6 3’sCyBaTH
nepeBary Ta HeJOJIKHA KOXHOI 3 OKpeCJIeHUX Te-
opili, ToMy HaMU 6yJI0 BUKOPUCTAHO MOPiBHSAJIb-
HUN MeTo/| Mi3HaHHS NMpPaBOBOI JIMCHOCTI, AKUN
Jl03BOJINB KPUTHUYHO OLIHUTU KOKHY 3 HUX.

Po3srssig cyTHOCTI Ta po3yMiHHS IOpUAUYHOL
BIZIIOBiJAJILHOCTI B MeXax LIMBIJIbHUX [IPaBOBij-
HOCUH OyB OM HeJOCKOHAJMM 6e3 ypaxyBaHHS
CUCTEMHOTO METO/Y fIK CyKyITHOCTI 3araJibHOHay-
KOBUX METO/OJIOTIYHHUX MPHUHIMUIIB i Crnoco6iB
JOCIipKeHHA. B iX 0CHOBI 3aKk/IafileHO OpieHTaLito
Ha PO3KPUTTS IiiCHOCTI 06’€KTa SIK MEBHOI CHUC-
TeMd. CHCcTeMHUH miaxia jlae 3mory 36epertd u
pPO3BUHYTH MPHUHLIMUII LJIICHOCTI y BUBYEHHI IOpU-
JUYHOI BiANOBIJA/IbHOCTI 4K NPaBOBOTO fBUILA,
OXOIIUTH He JIMILIE OCHOBHI, a ¥ CynpoBiJHI KaTe-
ropii (HanmpukJaj, NpaBoBiJHOCUHY, HEBUKOHAH-
Hs 060B’sI3KiB, MPaBOBUH CTaH TONIO) i TaKUM
YUHOM 3’sICyBaTH Ta HAJAaTH aHaJli3 CyTHOCTI J0-
CJIiPKyBaHOI KaTeropii.

PE3YJIbTATH JOC/IAKEHHA TA
JAUCKYCIA. 3aranoMm y AoKTpUHI Teopil mpaBa
BHOKPEMJIIOIOTh iBa Pi3HOBUAU IOPUAWUYHOI Bif-
NOBIZABHOCTI: no3umueHy (NMpOCIEeKTUBHA BiA-
NOBiJJa/IbHICTb, CTOCYETbCS Lle He BYUHEHOIO
paBoNOpyILIeHHs) i HeeamusHy (pPeTpOoCneKTUB-
Ha Bi/IOBiJa/IbHICTB, TOOTO il CTAHOBUTH NPABO-
Ba OIliHKa B)Xe BUYMHEHOIro MpaBomnopyiieHHs )L
BkazaHa mno3suijis KPpUTHUKYETbCA B Hayli TOMY,
110 HACTJIbKU Pi3HI PaBOBI ABUILQ, IK HAJIEXKHE
BHKOHaHHA 060B’A3KiB i BiAnmoBiganbHicTh 3a iX
NOPYLIEHHS, He MOXYTb OXOIJIOBAaTHUCH OJHUM |
TUM CaMHUM HOPUJAYHUM NOHATTAM — «BIiJIOBI-
JanbHicTb». KpiM Toro, 3asHayeHo, 1[0 TaKUH
MO/iJI He BiZNOBifa€e NpUpoAl IOpUAUYHOI Bijmo-
BiZJa/IbHOCTI Ta € HETOYHUM, OCKIJIbKH il MiAIPyH-
TSM € NpaBOBa OL[iHKA, 3 OCHOBOK MO3UTHBHOI
BiJINOBIJJa/IbHOCTI — OIiHKA MopajbHa (Xapurto-
HOB, XapuToHoBa, 2020, c. 301; XapuToHoB, Xapu-
ToHOBa, 2010, c. 23), 110 He Z103BOJISIE OLIIHIOBATH
TaKy BiZIOBIJa/IbHICTb SIK IOPUAWYHAMN HACAiJOK
npasonopyeHHa (KiBaiosa, 2010, c. 216).

1 [IpoTe B IOpUAUYHIN JliTepaTypi 3BepTAETHCA
yBara Ha iCHyBaHHA TpbOX MiAXOZiB IIOJAO TJyMa-
YeHHs I0pUUYHOI BiZioBiasbHOCTI: 1) peTpocnek-
TUBHHH; 2) TPOCHEKTUBHUH (MMO3UTUBHUHN); 3) IBOX
acrnekTHUU (guB.: MamikoB A. OGrpyHTyBaHHS J0-
L[IJIbHOCTI JABOXaCIIEKTHOI'O IOIJIAAY Ha IOPULUYHY
BiANIOBIAA/IBHICTL /I Cy4aCHOI IPaBOBOI HayKH.
IIpo ykpainceke npaso. 2010. Ne 5. C. 74).
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3 ypaxyBaHHSIM BUKJAJEHOr0 3po6UMO
NPOMDKHMK BHCHOBOK, 110 NP0 TNO3UTHUBHY Bij-
MOBiJa/IbHICTL MOXXHA TOBOPUTHU 4K NpPO pi3HO-
BH/| COLIiaJIbHOI, ajle He PUAUYHOI BiZOBiaNb-
HocTi. OTKe, TmepeBakHa 4YacTWHA (QaxiBIliB
pPOOJIATH HAroJIoC Ha PO3yMiHHI HPUIUYHOI BiJl-
MOBiIaJIbHOCTI caMe {K HeraTHBHOI BigmnoBifga-
JIBHOCTI, AKa iCHy€ nopsj, i3 BiZNOBiJAJLHICTIO
no3utuBHOW (KiBasoBa, 2010, c. 216; baysiH Ta
iH.,, 2013, c. 88). OcTaHH# € IBULIEM CKOpillle MO-
paJIBHOTO XapaKTepy, 110 MOJIATa€E B CYMJIIHHOMY
(BignoBizabHOMY) BUKOHAaHHI Cy6’€KTOM YCix
npaBoBUX NpUHIUIIB (JIuceHKOB, Konel4ynKoB,
2002, c. 224). Y 3B’43Ky i3 IUM C/IYIIHO MPOTOHY-
€TbCA PO3IJIALATA WPULAYHY BiANOBiJAJBHICTH
SIK HeraTUBHHUM (260 X peTPOCIEKTUBHUH, TOGTO
TaKuH, 110 HacTa€ 3a BKe BYMHEHe IPaBoIopy-
LIeHHs1) BU/J, 3arajbHoi KaTeropii conjaabHoi Bij-
nosiganbHocTi B cycninbceTsi (IleTpumuy Ta iH,
2020, c. 348; Kansadapogra, 2006, c. 78-80).

Y nOKTpUHI NMPUBATHOIO NpaBa iCHYE JeKi-
JIbKA MiAXO0JIB 0 PO3YyMiHHA CYTHOCTI IOpULUY-
HOI Bi/IOBi1aIbHOCTI.

[IpuXuUIBbHUKU nepwozo nozaady poarasja-
I0Tb IOPUAWYHY BiJIIOBiIa/IbHICTD SIK npagosio-
HocuHu (Taku# HiAxix rpyHTyeTbcs Ha ifeil 06o-
B'I3Ky 0COOU AOTPUMYBATUCA YUHHUX Y JepKaBi
3aKOHIB Ta NpaBOBUX HOpPM). OCHOBY BignmoBigHOT
KOHLIeMNLii CTaHOBJIATh Te3U IpPo Te, L0 BiANOBI-
JaIbHICTh — 1ie: 1) MaTepiasibHi MpaBoBi BifiHO-
CUHH, 110 30BHI BUPaXalOThCs Yepe3 NpoLecyasb-
Hi nmpaBoBi BigHocuHu (b. T. basuiboB); 2) 060-
B’SI30K, 1[0 Ma€E BUKOHYBATHUCSI IPUMYCOBO, SIKUN
icHyBaB paHillle a60 BUHUK 3HOBY SIK pe3yJbTaT
NpPaBOIOPYIIEHHSA 1 € eJeMeHTOM MOpYLIEHUX
npaBoBigHocuH (C. M. Bparycs); 3) xapakTepHa
O3HaKa HPUJUYHOrO Ta MaTepiaJibHOrO 3MICTy
OXOPOHHUX NPABOBiJHOCHH NepeBaYKHO 3 MOIJIA-
Jly CTaHOBHIIA NPABONOPYLIHKKA, HOro 060B’s13-
KiB, 110 BUHUKAKOTb YHACJIZIOK YYMHEHOIO Ipa-
BONOpYIIEeHHH (K 0cobJiMBe NpaBOBe SIBULLE, 1110
BifloOpaxka€ 3MICT OXOPOHHUX NPABOBiJHOCHH,
NpUYOMY B3ATHX JiMllle B neBHOMY acnekTi) (Ka-
pHayx, 2012, c. 299); 4) npaBOBiIHOCUHH, AKi BU-
HUKAIOTh 3 MOPYLIeHHSI 000B 13Ky, BCTAHOBJIEHO-
ro 3aKOHOM 4YHM JOrOBOpPOM, L0 Ma€ MNpoOfB y
HEBUTIJHUX JJI1 TNPaBONOPYLIHUKA MaWHOBHX
Hac/iKax, HacTaHHS SIKUX 3a6e3Me4yyeThbCcs MO-
>K/JIMBICTIO Aep:aBHOTo npumycy (BaysiH Ta iH,
2013, c. 97); 5) oxopoHHi NpaBOBiAHOCHHY, eJle-
MeHTaMH SKHUX € BiJITOBiHI Cy0’€KTH, 00’EKTH i
3Mict (KiBasioBa, 2008, c. 9).

[Tonpyu migTpUMKY BKas3aHOro migxony, BiH
OTpUMaB i HeraTUBHI BiArykHU. 30KpeMa, 3a3Ha-
YeHO, L0 AiMCHO B pasi BYMHEHHs IpaBoIopy-
IIeHH BHHUKAIOTb OXOPOHHI NPaBOBiHOCUHHY,
3aCTOCYBaHHSl 3aXOJiB Bi/|IOBiJa/IbHOCTI BiJi0y-
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Ba€EThCA B IX Mexax, IpoTe caMy WPUJUYHY Bif-
MOBiJAJIBHICTD HEJOLIJIbHO yBaXXaTU IPaBOBij-
HOCHHAaMHU, OCKIJIbKU 3aCTOCYBaHHs [0 0cobU 3a-
XOZIB BiAINOBIAJbHOCTI He 3aBXAW INPUIIMHAE
OXOPOHHI NPaBOBIJHOCHUHHY, 1110 BUHUKJ/IM BHACJIi-
JIOK YYUHEHHSI IPaBONOpYILEeHHs], BOHU MOXYThb
MPOJOBXKYBAaTHU iCHYBaTU. TaKUM YUHOM, BiJIO-
BiZJa/IbHICTh peasi3yeTbC B MeXaxX OXOPOHHUX
NPaBOBiJHOCUH, MPOTe He 306ira€Tbcs 3 HUMHU
(Edpemona, 2017, c. 36-37).

BignoBigHO [0 dpyzo20 noeasdy cCyTHICTb
IOPUJUYHOI BIiANOBIJAJILHOCTI PO3IJIAJAITE K
ropuduyHull 0608’30k, 30KpeMa, HaroJIOLUIEeHO Ha:
1) po3srisizi pUIUIHOT BiINOBiJAIbHOCTI SIK TEB-
HOI CaHKLil 32 NpaBONOPYILLEHHH, IKa peasli3yeTbcs
B MeXkaxX IPaBOBIJHOCHH, HAZJa€ MOXJIUBICTb TJIy-
Ma4yuTH BiJIOBiZJA/IbHICTD IK CBOEPIAHUM 06OB’sI-
30K | TUM CaMUM DPO3KPUTH IOPUAUYHY CYTHICTb
npasoBoi BignosigansHocTi (C. C. Anekcees); 2) ii
BU3HAYEHHi K 000B’sI3Ky 0CcO6U 3a3HATH Iepe/-
6ayeHUX HOpMaMHM IMpaBa HEraTUBHUX HaCJiJKiB
3a BYMHEHe NPaBOIOpPYILIEeHHs, AKi BUPaKal0ThCA B
no36aBJeHHI NMpPaBONOPYIIHUKA MaWHOBUX IpaB
(6sar) Ha kopucTb mnotepmijioro (B. T. CmipHoB,
A.0.Co6yak); 3)il po3yMmiHHI fIK [A0AATKOBOTO
060B’s13Ky /151 IPaBONOPYLIHMKA, L0 NOKJIaJAETh-
€Sl Ha HbOTO Pa3oM i3 HaJIe)KHUM BUKOHAHHSM 30-
0O0B’sI3aHHA, YU HOro 3aMmiHa iHIIMM 0O0B’A3KOM,
SKOT0 He 6yJ10 /10 mpaBomnopyiieHHs ([llep6uHa Ta
iH, 2012, c. 413; Ilpumak, 2005, c. 47; Ilpumak,
2007, c. 37); 4) BUOKpeMJIeHHi y 3MicTi opuguy-
HOT'0 000B’SI3KYy TaKUX eJIEMEHTIB, fK: a) MoTpeba
y BUYMHEHHI KOHKpPeTHHUX [iH; 6) HeobXigHICTb
yTPHUMaHHA BiJj yYYMHEHHS BiJOMMX [iili; B) HEOb-
XiJHICTP BUMaraTl BYMHEHHS ab0 YTPHUMaHHS
Bif yUYMHeHHs OyJb-KMX JAill BiA iHIIMX OCi6;
r) moTpe6a HeCTH BiANOBIJaJbHICTL 32 HEBYH-
HeHHs NepeabadeHux Ai (M. . MaTy30B)2.

OTXe, NPUXUJIBHUKU PO3YMIiHHA HOPUAWYHOI
BiZINOBIJJa/IbHOCTI IK 0COBJIMBOr0 0O0OB’I3KYy MpPO-
MOHYIOTh He PO3JIAAATH TaKy BiJNIOBiAA/IBHICTD

1 Tak, C. B. l'ankeBHY 3ayBaXKye, 1110 aHaJIi3 ce-
MaHTHKH CJIOBA «BiJ[TOBiIa/IbHICTb» (K CMHUCJIOBO-
ro 3Ha4eHHS MOBHOI OJWHUIIi) J03BOJISIE 3pOOUTH
BHCHOBOK, III0 B 0ro 3MiCT BKJIQJJAEThCS TaKe I10O-
HATTSA: HeoOXiJHiCTb, 000B’A30K BiAIOBiZaTH 3a
CBOi JIii, BUMHKH, TOOGTO 3a IOCh BUMHEHEe abo XK,
HaBIaKH, 3a Te, 110 He Oy/J0 HaJeXHO BUKOHAHO
(nuB.: TankeBuu C. B. [IpuHIMNM cpaBeAMBOCTI,
JI06POCOBICHOCTI, pO3yMHOCTI JleJIiKTHOI BiZnmoBiza-
JIBHOCTI Y LIMBIJIbHOMY IIpaBi : AUC. ... KaHJ. IOpUZ,.
Hayk : 12.00.03. XmMenbHUbKHH, 2021. C. 39).

2 lle# migxig TicHO mepenJiTaeTbcs 3 NOTJsAAA-
Mmu C. M. BpaTycs, 110 BiANOBigaIbHICTB - 1je 060B’s-
30K, 110 BUKOHYETbCS NPUMYCOBO, SIKUW paHille
icHyBaB a60 BHHHUK 3HOBY BHACJiJJOK IpaBOINOpY-
LIEHHH i € eJIeMEeHTOM IIPaBOBIJHOCHH, AKi IIOpyILeHi.
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SIK NMPaBOBiIHOCUHU (X04a ¥ 0CO6JIMBI), ajle BOA-
HO4YaC NpHUNYCKAlTb BUKOPUCTAHHA KaTeropil
«MPABOBITHOCHHU» SIK XapaKTEPUCTUKHU IOPUIU-
YHOI BiJIIOBIZJaJIbHOCTI JIMLIe y 3B’AI3Ky 3 BUHUK-
HEHHSAM BiZIMOBiAHOro0 3000B’A3aHH.

OpHak i po3yMiHHS HOPUAMYHOI BiJiMoBija-
JIbHOCTI fIK 000B’I3KY, KpiM O3UTHUBHOI0, OTPH-
MaJIo i HeraTMBHe 3abapBJIeHHs, 1[0 BiJjo6pa3u-
Jocay:

1) po3yMiHHi BU3Ha4a/IbHOI BiAMIHHOCTI Mix
3ax0/laMu IPpUMYCy ¥ BUKOHAHHAM 0060B’sA3Ky (iX
MeTa - BiJIHOBJIEHHSI NMOPYLIEHUX Cy0 EKTUBHUX
IpaB NOTepHijiol 0cob6u) Ta 3axoAaMHu HOPUAUY-
HOI BifimoBifiasibHOCTI (BiZ00paXkeHi B HOBUX 060-
B’s13KaX, 110 06TKyI0Th 0c06y) (C. C. Anekceel);

2) BiAMeKyBaHHI MOHATH «BiJiNOBiJaJbHICTb»
i «06OB’sI30K», [le Mepllle PO3YMIIOThb SIK TMOEN-
HaHHSA [O3WTHUBHOIO Ta PETPOCHEKTUBHOIrO ac-
NEKTIB, a APyre — SIK eJIeMeHT 3MicTy 3060B’A3aH-
HA (Llep6uHa Ta iH., 2012, c. 413). ¥ Mexax Li€l
KOHIIeMNLii 060B’A30K OXOMJIIOETHCS MO3UTUBHUM
acleKTOM BiANOBiAA/NbHOCTI 1 MOJIATa€ y Bifno-
BiJJaJIbHOMY CTaBJIeHHI [0 B35THUX 3000B’s13aHb
(C. M. Bpatycn). OTxe, KaTeropisi «060B’sI30K» Tie-
pebyBa€ B Mexax 3000B’si3aHHS, HATOMICTb OpH-
JWYHY BiJIOBiJaJbHICTD TJyMadyaThb K HeraTu-
BHI HacJiJK{, SIKMX 3a3HaB MPABONOPYLIHUK (Y
pe3y/bTaTi 3aCTOCyBaHHS 10 HbOT'O CaHKIii)Z;

3) pi3HOMy po3yMiHHI BijAmoBizanbHOCTI Ta
IPUMYCOBOTO 3/[iiCHEHHS J0OPOBiIbHO HEBUKO-

1 Ha gyMKy BueHOro, llepliia rpyna 3axoJiB, 110
OTpHMMaJla Ha3By 3axOAIB 3aXUCTy CY0€EKTHBHHUX
npaB i 3abe3neyeHHs] BUKOHAaHHS 00OB’sI3KiB, 3a-
Ge3rneyye BiJHOBJIEHHs TOPYIIEHUX NpaB i 3a Biacy-
THOCTI BHMHM INPaBONOpYLIHMKa (b6e3nocepefHbO
BiHJMKallifl BJACHUKOM pedi y gob6pocoBicHoro ii
HabyBaua). BogHovac opugu4Ha BiANOBiaJbHICTD
XapaKTepU3y€ETbCsl CaMe BUHHUM IPaBOINOPYILEH-
HfIM, 1[0 JIOTIYHO CNIPUYMHSIE HaKJaJleHHd Ha Ipa-
BOIOPYUIHHUKA OOTSKEHb — MOKapaHHSA, WTpadHUX
Ta iHIIMX CaHKIIiH i 101aTKOBUX 060B’A3KiB.

2 flx 3ayBaxkuB O. A. 3asgpHUI, HEBUKOHAHHS
Cy0’€KTOM T'OCIIOJAPIOBAaHHS B3ITOTO 3060B’I3aHHSA
CNIpUYMHSAE BUHUKHEHHs [JI1 TNPaBONOPYLIHUKA
0060B’SI3KY BiJILIKOyBaTH 30UTKHU YU CIJIATUTH He-
ycTouKy. [Ipu 1iboMy HOBHUI 060B’sI30K Ge3mocepe-
JHbO 3aJIeXXUTh BiJj BOX PaKTOpiB: mo-nepuie, Bij
3MiCTy MOpyIIeHoro 3060B’si3aHHS, 30KpeMa yYMOB
PO NpeSMeT, CTPOK BUKOHAHHS CTOPOHAMU B3THUX
0060B’sI3KiB; O-APyTe, HACTAHHSA rOCOAAPChKO-Ipa-
BOBOI BiJNIOBila/IbHOCTI He € aBTOMaTHUYHHWM Hac-
JIIZKOM NPaBONOPYILEHHS, a 3aJIeXKUTh BiJl BOJIEBU-
SIBJICHHSI YIIPaBHEHOI CTOPOHH 3000B’si3aHHS ab6o
pillleHHs KOMIIETEHTHOTrO Jilep>KaBHOTO OpraHy, Ha
SIKOTO TOKJIa/IeHO OOOB'I30K I[0/I0 3aCTOCYBaHHS
CaHKLiN (AuB.. AKTyaslbHi mpo6JieMu rocrnojap-
CbKOI'0 IIpaBa : HaBY. noci6. / 3a pex. B. C. Lllep6unu.
KwuiB : lOpinkom InTep, 2012. C. 413-414).

93

HaHOro 0GOB’SI3Ky, Jle Bi/IMOBifa/IbHICTL € 3aco-
60M, a NIpUMYCOBe 3/ilCHEHHSsI LOOPOBINIbLHO He-
BUKOHAHOI'0 060B’s13Ky — MeTo10. Peasnisyrouunce y
pi3HMX NpPaBOBUX fABUILAX, BKa3aHi KaTeropii He
MOXXYThb 36iraTHcs B O/lHe IIpaBOBe sIBUIIlE — Bij-
noBijasnbHicTh (CaBUIbKA TA iH., 1975, c. 5-6);

4) B3aeMO3B’13Ky 000B’AI3Ky pajiiiie 3 MOHSAT-
TAM «MOXJIMBICTb HaCTaHHA IOPUAUYHOI BiANOBI-
JAJIbHOCTI», HATOMICTb AK HpUAMYHA BiJANOBiJa-
JIbHICTb Ma€ He Jikllle CTaTUYHUH, a i AMHAMIYHUN
acnekTu. Kpim Toro, 060B’s130k ops/, i3 IpaBoM €
CKJIaZl0BOI0 JUCHO3MLIl PperyjaTUBHOI HOPMHU
(bopmye mepenbavyeHe 1i€El0 HOPMOK MPABUJIO
NnoBeAiHKH). 3i CBOro GOKYy 3ax0JU HOPUAUIHOI
BiZINOBiAA/NBHOCTI € piI3HOBUAOM CaHKI[iA 0XO-
POHHOI HOpPMH IIpaBa; BOHU BCTAHOBJIOKTH Ti
HeCIpUATIWUB] IOPUAWYHI HaCHiJKM, 4Ki HacTa-
I0Th 3a [OpYIIeHHsA NpaB i 060B’43KiB, nepesbda-
YeHUX JUCIO3ULIEI peryasTuBHoOi HopMu (Bu-
TAK Ta iH, 2014, c. 20-21).

OcKiZIbKY I0pUAUIHUN 0GOB’SI30K € eJeMeH-
TOM CKJIaJly IPaBOBHX BiZJHOCHUH, JIOTIYHO BUHU-
Ka€ pO3yMIHHA IOPUAUYHOI BiANIOBIJa/IbHOCTI K
KaTeropii, 10 TicHo moB’si3aHa 3i cnenudpiyHUMU
BigiHocnHaMu. [IpoTe 3BepTaEeThbCca yBara, 10 KO-
JKHOI'O pa3y € AOCTaTHI MiJACTaBU BBaXKaTHU KOH-
Lenuii «opugUudHa BifNOBiAAJBHICTE — MNPaBo-
BUI 000B’SI30K» i «<IOpUAHUYHA Bi/INOBiJaIbHICTD -
MpaBOBi BiIHOCMHU» Pi3HOBUAAMU OJHOTO U TO-
ro caMoro nigxoAay, AKUM 3BOAUTBCA [0 pO3IAaLy
ii v KoHTeKcTi Teopii mpaBoBigHOCHH (XapuTo-
HOB, XapuToHOB3, 2020, c. 303-304).

OTxe, HasABHI B JIOKTPHHI NOIJIAAW HA MpO-
6J1eMy CHiBBiJHOLIEHHS] TOHSTb «BiJNOBiZA/Ib-
HICTBb» | «060B’I30K» YMOBHO MOXHa 00’€/JHAaTH B
Taki rpynu: 1) BiANOBiJa/IbHICTB | 060B’A30K € pi-
3HOIUIOI[MHHUMU KaTeropisiMy, 110 He IMOB’si3aHi
MiX co06010 32 3MicTOM Ta ¢popMoIo; 2) pUAUIHA
BiZIIOBIJA/IBHICTD [JIA YYacHUKA TOCIOJApPChbKUX
BiJHOCHH, fIKHi BYMHUB IPaBONOPYLIEHHS, BU-
CTyNmae fIK [J0JATKOBHUM 06OB’SI30K ab0 HOBUH
0060B’sI30K, SIKOTO He iCHyBaJsIO O BUMHEHHS Ipa-
BOIOPYIIEHHS; 3) rocnoJapcbKo-npaBoBa BiAmo-
BiJlaJIbHICTb BUCTYMAE y GOpMi Z101aTKOBOTO 060-
B’sI3KY, 1110 BUHUKAE /IJIs1 YIaCHUKA FOCIOJAPChbKUX
BiZJHOCHH Mic/Id BYMHEHHS IPaBOIOPYIUEeHHS | He
Ma€ HaCJai4KOM 3BiJIbHEHHA BiJj BUKOHAHHSA rOC-
NoAapcbKoro 3060B’s13aHHsA. [Ipu 1boMy 060B’sI-
30K pPO3YMIIOTBb 1K Mipy He06XijHOI, 060B’A3KOBO]
MOBE/iHKM, KOl BHUMara€ BiJj y4aCHHUKa TrOCIO-
JlapCbKUX BiTHOCHH 3aKOH ab0 JIOTOBIp AJ1A MiJT-
PUMKH HaJiexxHoro mnpasonopsaaky (IllepouHa ta
in., 2012, c. 413).

Imeda mpo posrygaj WpUAMYHOL BiANOBiJA/Ib-
HOCTI SIK OJHOTO 3 eJIeMeHTIB IOpUJAUYHOI0 060-
B’SI3Ky CTaJa NiAIpyHTAM [/ GOopMyBaHHSA Teopil
PO PO3YMiHHA WPUAUYHOI BiJIIOBIAAJIBHOCTI K
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MO3UTHUBHOI a60 MepcrneKTUBHOI BiJMOBiJa/bHO-
CTi, 1|0 € es1leMEHMOM NPaso8o20 cmamycy ocobu
(mpemiii nidxid). 3okpeMa, CTBEPAKYBaJIOCS, L0
3aKpilJIeHHs TOr0 YW IHIIOrO BUAY Ta 3aX0Ly
IOpUANYHOI BiJIMOBiAAIBHOCTI CTaBUTH 0CO6GY B
NeBHe, KOHKPETHO BU3HaueHe 3aKOHOJAaBCTBOM
CTAHOBHIE LOJ0 AepraBH, CyCIiJIbCTBA, IHIIHUX
oci6. lle cTocyeTbcs SIK peTPOCIeKTHUBHOI (Hera-
TUBHO{), TaK i nepcneKTUBHOI (akTUBHOI) BiAmo-
BisanbHocTi (M. I. MaTy30B). To6To, no cyTi, no-
3UTHBHA BiJIMOBiAA/JBHICTD — Ile TaKUH eJIeMeHT
IIPaBOBOT0 CTAaHOBUIA, AKUI HEMOB OU CKpIILIIOE
B €JJMHe I[iJie BCi iHIII Or0 KOMIIOHEHTH.

OpHak i BkazaHU# miaxij He oTpuMaB 3ara-
JIbHOI MiATPUMKHU cepei GpaxiBiliB. B 0cCHOBY Kpu-
TUYHUX 3ayBaKeHb OYJI0 NOK/IaJEeHO TBepKeHHS
npo Te, o: 1) 3aaTHiCTE 0co6GH yCBiOMJIIOBAaTH
CBOI [iii, 3a3HaBaTHU 3ax0JiB [Jlep>KaBHO-IIPUMYCO-
BOr'0 BIIUBY i peakuii Jiep>kaBy Ha MPOTHUIIPABHY
MOBE/IHKY, 10 NOJIATa€ B MOXKJIHUBOCTI IOpUANY-
HoOi BiZNoBiga/bHOCTI, - HE OJiHe 1 Te caMe. Bka-
3aHa 3JATHICTb iCHye [0 MNpaBONOpPYILIEHHH |
He3asiexxHo BiJ, Hboro (C. M. BpaTycs); 2) npuxu-
JIbHUKHU JYMKH IIpO Te, 10 IOPUJAYHA BiJIOBiAa-
JIBHICTB - eJIeMeHT NPaBOBOr0 CTAHOBUILA 0CO6H,
Mail)ke OTOTOXKHIOKOTH ii 3 TakKUM eJieMEHTOM
NpPaBOBOTO CTAaHOBMIA 0COOH, SIK [Jle/NiKTO3JaT-
HicTh (371aTHICTb 0COOM CaMOCTIHHO BiJOBiAaTH
3a BYMHeHe NPaBONOpPYLIEHHs), TOOTO, MO CYTi,
BiI6yBa€ETbCA MiJiMiHa MPaBOBHUX MOHATH (Edpe-
MOBa, 2017, c. 39).

Po3ymiHHA 10puAUYHOI BiATIOBIAA/IbHOCTI fIK
caHkyii (vemeepmuil nidxid) oTprMano OfHe 3
Hal6inbIKX BU3HaHbl. 06CTOI0I0YM BKa3aHy AyM-
Ky, yBara 6yJsia aklleHTOBaHa Ha TOMy, 1o0: 1) 1u-
BiJIbHO-TIpaBOBa BiJNOBIJAAJBHICTD — CaHKLig 3a
NPaBOINOpYILIEeHHs, 110 CNIPUYMHAE AJ NOpyLU-
HUKA HEeraTHUBHI HACHiAKYU y BUTJs/] 1030aBJeH-
Hf Cy0'€KTUBHUX LMBUJIbHUX NpaB abo MOKJa-
JlaHHS HOBHUX YU J0JAaTKOBUX LHUBIJbHO-MpPABO-
BUX 000B’s13kiB (BepxoBeup, 2010, c. 8; MinoBcs-
Ka, 2019, c. 459); 2) BignoBiganbpHiCTh — MpaBoOBa
CaHKIlifl, fIKa TOJIiira€ B M036aBJIeHHI IpaBoro-
pPYLIHMKA HaJleXKHUX HOMy MallHOBHX IpaB 6e3
HaJaHHA BiANOBIAHOI KOMMeHcallil, BCTAHOBJIEHA
3 MeTO BiZJHOBJIEHHS MaWHOBOIO CTaHy IOTep-

1 Xo4a B LMBIJIICTUL 3ayBaXKYEThCS, 110 PO3T-
JIS/, FOPUAMYHOI BiIIOBIZA/IBHOCTI IK CaHKLI 3a Ipa-
BOIOPYIIeHHST ab60, TOYHillle, peasi3alis caHKil 3a
NPaBONOPYLIEHHS € Pi3HOBHU/JOM KOHLEMLil «HopH-
JWYHA BiAMOBIAA/MBHICTD — BUJ, IEPXKABHOTO (JeprKa-
BHO-TIPaBOBOro) mpumycy» (auB.. XaputoHoB €. O,
XaputoHoBa O. 1. OHoBsieHHs (koaudikarii Ta peko-
nudikariii) UBIIBHOrO 3aKOHOIABCTBA YKpaiHU: 10C-
Bifj, Mpo6/IeMU Ta epcneKTUBH : MoHorpadis. Ofeca :
@enikc, 2020. C. 302).
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miJsioi 0co6H Bifi MPaBOMOPYIIHUKA, a TAaKOX CTH-
MYJIIOBaHHS HEOOXiAHOrO0 [JOTPHUMAaHHS LUBiJIb-
HUX MpaB Ta OOOB’SI3KiB, SIKa MOK/JIAJAETHCS VY
BCTaHOBJIEHOMY MOPSIJKY, 1110 3a6e3Meuye I0pruiu-
YyHy piBHicTb cTopiH (Jlyub, 2008, c. 126); 3) cmi-
JIBHUM [JI IPUAAYHOI BiAIIOBIAa/bBHOCTI € Te,
10 1€ € CaHKIisl 32 BUMHEHe NPaBONOPYUIEHHS, Y
pe3yJ/bTaTi 3aCTOCYBaHHSA SIKOI Ha MPaBOMOPYIL-
HMKa MOKJIaJAai0ThCS MEeBHi /[0/JaTKOBI 0060B’SI3KU
a6o BiH mo36aBJyseTbcsl neBHUX npaB (KpaBuyk,
2005, c. 316).

OfHaK caHKIig € MaWHOBUM HaC/JiJIKOM,
COPUYMHEHUM NPABOINOPYILIEHHM, IKUH He Y BCix
BUIIaJIKaX € 3aXO0JOM BiJMNOBiAa/IbLHOCTI, 110 He
[MOBHOIO MipOI0 BpPaxOBY€ KOHLEMNLiA CaHKLil AK
BiAinoBiZanbHOCTI. ¥ 3B’3KYy i3 11UM y JiiTepaTypi
O0BI'PYHTOBYEThHCS JIOTIYHUHA BUCHOBOK IIPO Te, 1110
MOHATTS «CaHKLifA» 1 «IJUBIJIBHO-IPABOBa Bifo-
BiJa/IBHICTB» CJIiJ; PO3MEXOBYBAaTH, OCKIJIBKU
LUBLJIbHO-NIPAaBOBa BiANOBIJa/IbHICTb CIPUYUHSE
HAaCTaHHS HEBUTIAHUX MaWHOBHUX HACIIAKIB [/
MPaBOINOPYIIHUKA, IKe MOB’sI3aHe i3 3aCTOCyBaH-
HSIM CaHKI[ilf, a CAaHKIlisl € TUM KOHKPETHHUM 3aX0-
JI0M, SIKMU 3aCTOCOBYETHCS [0 MPABOMOPYIIHUKA.
To6To BiAmoOBiJa/JbHICTE i CaHKIig CHiBBigHO-
CAThCA [K IiJle i1 YacTUHA, OCKIJIbKYW CaHKIif €
KOHKPETHUM 3aX0/l0M IIPaBOBOTO BILJIMBY Ha 60-
PKHUKA, IKHUM NOPYIIMB 3000B’s13aHHS, a BiAno-
BiJa/IbHICTb - CHOCOGOM 3aXWCTYy IMBIJILHOIO
npaBa a6o inTepecy (baysin Ta iH., 2013, c. 101).

OTKe, rOJIOBHOIO TE3010, IKA Ma€ KPUTUYHE
3ab6apBJieHHSI B PO3yMiHHI IOpHUAUYHOI Bi/[OBi-
JAJIbHOCTI SIK CaHKIIil, € CIiBBiIAHOIIEHHS CaMHX
KaTeropid «BiANoBiZaIbHICTb» i «CaHKILisI», OCKi-
JIbKA BYMHEHHS IPaBOIOPYLIEHHA 3YMOBJIIOE
3aCTOCYBaHHSI KOHKPETHUX CaHKLiM 100 mpa-
BonopyuHuka. lllolo boro nmuTaHHg B JiTepa-
Typi He iCHy€ €AWHOI AYMKH. 3ayBaXKMMO, 1110 3a-
raJlbHUMHU 3acajlaMy [AJs1 3a3HaUeHUX KaTeropiu
€: 1) HecnpUATAUBUI XapaKTep 3axX0/liB, 1[0 BXKH-
BalOThCA [0 Cy6'ekTa mig dac ix peaJsisanii;
2) migcraBa Ix 3acTOCyBaHHA (IPOTUIpPaBHA MO-
Be/liHKa, SIka BHUPaXKAETbCS B MOpPYyLIEHHI 060-
B’sI3Ky a60 BUYMHEHHi nmpaBomnopyineHHs). OgHaK
Lie He 3MiHIO€ Te3y NPO Te, L0 BiAMOBIAAJbHICTS i
CaHKIlisl He € TOTOXXHHUMU.

[ToHATTA «CaHKIisgA»Z 32 CBOIM 3MiCTOM IIIH-
pllie 3a KaTeropiro «BiANOBIAa/IbHICTb», OCKIJIBKU

2 CaHKIis - 1ie BiZioOpakeHa B HOpMax 3aKOHY YU
yMOBax J0TOBOpPY Mipa MaWHOBO-OpraHizaliiiHOTro
BIUIMBY Ha €KOHOMIYHI iHTepecH NOPYILUHUKA, L0
NPOSIBASIETBCA B ycTaHOBJeHiN ¢opMi Ta Habupae
YUHHOCTI Mic/1d BUMHEHHH T'OCIIOAAPChKOIO IIPaBo-
NOpYyLIeHHA. 3aBJASKHM OXOPOHHHUM BJIACTUBOCTAM
CaHKIlisl YUHUTb CTUMYJIIOI0YHH (MTpodiaKTUIHUM)
BIVIUB Ha y4YaCHUKA rOCNOAAPCbKUX BiHOCHH, L0
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KpiM 3ax0JiB BiANIOBia/IbHOCTI KaTeropi€o caHkK-
1[il OXOTJIIOIOTHCA 1 IHILI HECIPUATJINBI HACTIIKY,
AKI 3aCTOCOBYIOTbCA [0 YYaCHUKIB LUBIJIBHOTO
060poTY, He TNOB’sA3aHi 3 BUMHEHHSIM NPABONOPY-
meHHs (HampUKJaJ, BiHAUKaIliA pedi B 106poco-
BicHoro Ha6yBaya (4. 1 ct. 388 LIK Ykpainmn)).
[IpUXUJIBHUKHY OO NiJX0AY He MOTOoJKYThCS
3 NIPONO3ULiIMU OTOTOXXHEHHS BiAIIOBIa/bHOC-
Ti i3 CaHKLi€ Ha NPHUKJIAJi TOrO, KOJA ManHO
BUJIy4aJIOCA 3 YY?KOTO He3aKOHHOTO BOJIOJiHHA y
NPHUMYyCOBOMY NOPAAKY. Y TaKOMy pasi Majia Mic-
1le CaHKIlisl, ajle He BiJMoBiAa/bHICTh, OCKiJIbKHU
BOHa He MOB’sI3aHa 3 036aBJIEHHSAM MPaBOIOPY-
IIHUKA OyZb-IKOr0 mpaBa. | fIKINO JiMile TaKuM
PO3YMiHHSIM BiJIMOBiA@IbHOCTI 06MeXyBaTHCH,
e MorJio 6 MpU3BOAUTH A0 MOBHOI 6e3BiANOBI-
JlaJIbHOCTI MpaBONOPYIIHUKA, KUK OU fK i J0,
TakK | micjA nopylieHHs1 MaB OJHaKOBHUH 00OB’sI-
30K, 1110 MOJiAiraB 64 y BUKOHAaHHI B3STOr0 Ha ce-
6e 3000B’a3aHHA. OCKiJIbKM BiAnoBigasbHicTb
B3araJii Ta LIMBiJIbHA 30KpeMa NOJIATAITh Y NeB-
HUX MalHOBHUX YH OCOOUCTHX 11036aBJIEHHSX, BO-
Ha Ma€ BUPAXaTHCS B SIKOMY-HeOYy[b I0AATKO-
BOMY OOTSKEHHI, TUM CaMUM CHPUYUHSIOUHN IS
NMOpYIIHMKA KOHKpPETHI HeraTuBHi Hacaigku. [le-
peBaKHa 4YaCTHHA CaHKLiM LMBIJIBHOTO NpPaBa,
110 MalTh XapaKTep 3axXO/iB BiJNOBiAaJIbHOCTI,
OpraHiyHO NOELHYIOThb WITpadHy i NpPaBOBiJHOB-
JIIOBAJIbHY (KoMIeHcaliiHy) ¢yHKIii. /lo HUX 6e3-
N0CepeIHbO HaJleXKaTh BiALUIKOAYBaHHSA NPaBOIO-
PYLIHUKOM 30UTKIB, CIJIaTa 6araTboX HEYCTOMOK.
O6GoB’s130Kk NepeTepHiBaHHS 3aXOJiB JepXaBHO-
NPUMYCOBOT0 BIIMBY BUPQXKEHUH B LIbOMY pasi y
BUIJIAJI He JIUIIEe TaCUBHOTO IX IlepeTepriBaHH4, a
1 MeBHUX MO3UTUBHUX Ail. OcTaHHi ab0 3aMiHs-
I0Tb Jii 3a nonepefHiM 000B’I3KOM (HAMpPHUKJIAJ,
BiiIlIKOAYBaHHA 30UTKIiB NMpPU HEBUKOHAHHI 30-
0OB’s13aHHS), a60 NMPUETHYIOThCS 10 HUX (HampHu-
KJ1aJ, CllJIaTa HEeYyCTOMKU [P HECBOEYACHOMY BU-
KOHaHHi 3060B’s13aHHs1). KOHKpeTHUMH BUJaMU
TaKUX HACJAiJKiB MOXKYTb OYTH 3aMiHa HEBUKOHa-
HOT0 060B’sI3Ky HOBMM (BiJILLIKOAYBaHHS 3aBJaHOl
IIKO/AM), NPUEAHAHHSA JOJATKOBOrO O6OB'SI3KY
(mopsiz 3 BUKOHAHHAM Y HATypi TaKOX BiAIIKOAY-
BaTU 30UTKHU).

Kpim Toro, yBara akueHToBaHa Ha TOMY, L0
MMOMUJIKOBUM € PO3YMiHHA BiJIOBiIaJIBHOCTI AK

nepebyBae B Mexax Aii BiamoBizHoi HopMmu. IIpu
L[bOMY 3MiCT CaHKIil CTaHOBJIATb HETaTHUBHI KiJIbKi-
CHI 3MiHH, IKMX MOXKe 3a3HaTH rocrnojapcbKa opra-
Hi3allis, opraH, HaZiJIeHU rocrnoAapcbKOW KoMIle-
TeHIli€lo, Yu Pi3udHa ocoba - miAnpHEMelb Y pasi
BYMHEHHS HUMHU NpaBonopylleHHs (JuUB.. AKTya-
JIbHI npo6JieMH rocroAapCchbKoro npasa : HaBy. MO-
ci6. / 3a peg. B. C. lllep6unu. Kuis : IOpinkoM IHTep,
2012. C. 419-420).
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Oy b-sIKUX CAHKIil 3a MpaBONOpPYLIEHHS 3 iX He-
raTUBHMMU Hac/likaMHd 6e3 MpolLecyaJlbHOTO
NOPAJKY IX 3aCTOCYyBaHHA CyZ0M, OCKIJIbKM JJ0TO-
BipHa BIiJOBia/JIbBHICTE BUHHUKA€E caMe BHacCJi-
JOK IMepeTBOPEHHS YU IepepoCTaHHA Mopylle-
HOT'0 JIOTOBipHOTO 3060B’I3aHHS B JI0JATKOBE
(akuecopHe) 3000B’s13aHHA. CaHKIliA NpU 3aCTo-
CyBaHHIi 1i CyZi0M i CTAaHOBUTDb LIUBIJILHO-IIPABOBY
BianoBiganbHicTh (lumka P., umka 0. 2012,
€. 276). Y po3BUTOK BKa3aHOI MO3UIIil 3a3Ha4Y€EHO,
10 CaHKILIO CJIiJl pO3YMITH fIK CKJIAJIOBY YaCTUHY
LMBiJIbHO-NIPABOBOI Bi/jIOBiasibHOCTI, 60: a) BO-
Ha BiANOBiZja€ 3a Ti HeraTUBHI HaCJIiJKH, AKi OY-
JIU CIOPUYHMHEHI MPABOMOPYIIHUKOM (OOpKHHU-
KOM) moTepmiJiidi ocobi (kpeauTopy); 6) came
CaHKLif BKa3ye€ Ha HAacTaHHA LMBIJIbHO-NIPABO-
Boi BigmosiganbHocTi (HagboH, 2019, c. 101).
Pe3y/apTaToM Takoro nifxoay € TBEpJKEHHS PO
Te, 10 Oy/Jb-siIKe 3aCTOCYBaHHs 3ax0/iB BiJiOBi-
JaJIbHOCTI O3Haya€ peasisanilo caHkLif, y To#l
yac fIK He 6y/b-IKa CaHKIlisl € 3aX0Z0M BiJIlOBi-
JANbHOCTI.

II’'amuti nioxid y po3yMiHHi I0OpUANYHOI Bijmo-
BiZIaJIbHOCTI B MeXaxX LUBUIICTUYHHUX JO0C/IiIKEHb
3YMOBJIIOE il TJIyMayeHHs SIK (hopMuU «0epicagHO20
npumycy/enaugy». Takuil migxiAg IpyHTYyeTbC Ha
TOMY, LIO:

1) yuBiNbHA BiANOBIJANBHICTE Ma€ MPOSB Y
IPUMYCOBOMY I10306aBJIEHHI MOPYLUIHHWKA MEBHUX
Ha/IeX)KHUX oMY I[iHHOCTel Ha mificTaBi pilieHHs
cyny. llosscHeHHAM Takoro nigxoAy € AyMKa Ipo
Te, 110 BIiJNOBIJAJBHICTL € 3aCTOCYBaHHAM /[0
JleJliKBeHTa Nepe/6ayeHUX HOPMOIO IpaBa (3ako-
Hy Y4 JIOTOBOPY) 3aX0/IiB JAE€P>KaBHOTO MPUMYCy 1
METOI0 BiZJHOBJIEHHS1 Y4 BUIIPaBJIEHHS IPaBOBOT0
(MalfHOBOIrO CTaHOBHUILA) MOTEPMiNIOI 0COGH UU
BCTAHOBJIEHHS MPAaBOBOl IpeBeHLii NPOTU MOX-
JINBOCTI MOpYILIeHHs NpaB y Mal6yTHboMy (Lu-
nika ta id., 2015, c. 168);

2) opuJy4Ha BiANOBIJA/bHICTh € OJHIE 3
¢$bopM JepxkaBHO-IPUMYCOBOTO BIJIMBY Ha MOPYLU-
HUKIB HOPM IpaBa, 10 MOJISATa€ B 3aCTOCYBaHHi 10
HUX Tlepe/ibadyeHUX 3aKOHOM CaHKLIA - 3aX0/iB
BiZOBIAA/IBHOCTI, 110 CIPUYUHAKTD IJI1 HUX J0-
JIaTKOBi HecipuAT/IUBI Haciaku (B. I1. [pubaHoB);

3) AK UMBJILHO-IPABOBY Bi/INOBiJa/IbHICTD
Clif, po3yMiTH oOINOCepefKOBaHe [iep:KaBHUM
NpUMYCOM BHKOHAaHHS 3000B’sI3aHHS OOpPXKHHU-
KOM-IIPaBONOPYILIHHUKOM, TOJI K Cy6'€KTUBHHUM
LIMBIJIbHUM 060B’I3KOM € Mipa HaJleXKHOI NoBefi-
HKH 3000B’sI3aHOr0 Cy6’€KTa MpPaBOBiTHOCHH
(Hagpbon, 2016, c. 173-174).

Ha aymky C. II. Tlorpe6Hska (2014, c. 19),
IOpUAVYHA BiZIMOBiJa/IbHICTD HE MOXKe GYTH 3Be-
JleHa /10 peaJii3alii 3aX0/iB Jep>KaBHOTO IPUMYCY
3 /IBOX MPUYHMH: 1) Take BU3HAY€HHS He BPaXOBYE
0CO6JIMBOCTI BiJOBiZJAIBHOCTI Y NPUBATHOMY
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npaBi, B AIKOMy BOHa MOe 6yTH 3aCTOCOBaHa 6e3
Oy/ib-SIKOTO 3BEpPHEHHS [0 iHCTUTYTIB JAepKaB-
HOT0 IPUMYCY; 2) BPaxOBYIOUYHU MOXKJIUBICTB 3r0-
AU TPaBONOPYIIHUKA HAa HACTaHHA LI0J0 HbOrO
HeraTUBHUX HACJi[KiB, BU3HAHHSI HUM JIETITUM-
HOCTi TUX YH iHIIUX CAaHKLiH, AepKaBHUN PUMYC
JIOLIJIHOTO PO3rJIAAATH pajillle K 3acib 3a6e3-
neyeHHs1 epeKTUBHOCTI NPUTSATHEHHS [0 HOPH-
JUYHOI BiANIOBia/IbHOCTI, HIXK AK pOJOBY KaTe-
ropilo 1010 OPUAUYHOI BiANOBIAAJIBHOCTI.

3a wocmum nidxodoM y pO3KPUTTI CyTHOCT]
IOPUAUYHOI BiZOBiAAJBHOCTI B OCHOBY IOKJIa-
JEeHO KOHIeNli0 BUHU. 30KpeMa 3 MO3UlLil KOH-
Uennii BUHU LUBIJIbHO-NIpAaBOBa BiJNOBiJa/lb-
HIiCTb BHM3HAYa€ETbCA SIK 3aCHOBAaHUM Ha 3aKOHI
UBUJILHO-NIPAaBOBUM (IlepeBaXHO MaWHOBUM)
8N/1U8 HaO BUHHO20 NPABONOPYWHUKA, 1110 MPOSIB-
JIIETbCS Y 036aBJIeHHI KOro NeBHUX NpaB abo B
MOKJIaJleHHI Ha HbOTO [0JaTKOBUX O0OOB'SI3KiB
(0. 0. KpacaBuukoB). OfiHaK AOLIJILHO MaTH Ha
yBasi, 10 B pasi, K10 BUHA OyZe BiJiCyTH, 060-
B’I30K Bi/[IIIKOJlyBaHHSI 3aBJIaHOI IIKOJAW € He
BiiMOBiZIaIbHICTIO, @2 0COGJMBOIO MPaBOBOK GoO-
PMOIO BiJHOBJIEHHSI MallHOBOTO CTAHOBHILA IO-
Tepnisioi oco6u.

[IpoTe BKazaHUM MiAXiA TakoX He OTpUMaB
OJHOCTAaWHOI MiATPUMKH, OCKIJIbKM PO3YMiHHA
KaTeropii «BiimoBiAa/bHICTB» i «BUHA» SIK TO-
TOXXHHUX Y CBOIM OCHOBI Ma€ MeBHi Hey3ro/KeHOo-
cti. Sk 3ayBaxkye b. I1. KapHayx (2014, c. 46, 51,
53), 3HayeHHs1 BUHHU 1K QaKTy — OYTH NepeayMo-
BOIO0 TIOKJIaJIaHHS BiJANOBiZa/JbHOCTI, 3HA4YE€HHH
BUHHU $IK IOPUJIMYHOTO MOHATTS — CJAYryBaTHU KpHU-
TepiEM [Ji BCTAHOBJIEHHS HafBHOCTI BHUHU fK
¢dakTy. Tox Tak 4M iHaKIlle BUHA € YMOBOIO LIUBI-
JIBHO-TIPaBOBOI BiANOBIa/IbHOCTI. [[UBiIbHO-TIpa-
BOBAa BiJNOBIJAJIBHICTh — Ile MeXaHi3M Iepepos-
MOAiy BUTpAT, 3aCHOBAaHUH Ha ifiel cnipaBeiinBoi
BifilulaTU: BTPaTU TOro, YHE MPABO MOPYIUIEHO,
MepEHOCUTHCA Ha TOTO, 3 YMEI BUHU MOPYILIEHHSA
cTanocs. BuHa - 11e cBoro pozy Mipka, 3 IKOI Cy [,
NiAXOOUTh [0 BiAIOBiJa4ya, BU3HAYAIOUH, YU CJIi[
MepeKJacTh Ha HbOTO 30MTKH, IKMX 3a3HaB I10-
3UBay, Y 3aJUUIATU IX TaM, /e BOHU MEepPBiCHO
BUHUKJIW. BBaxkaemMo 3a Ji01jiJibHE NOTOJUTUCH i3
daKTOM, 1[0 OTOTOXKHIOBAaTU KaTeropii «BiZimogi-
JaJIbHICTb» 1 «BUHa» HEJOIIJIbHO, OCKIJIbKM BUHA
MOKe Oy TH JIMILE OJHIEI0 3 YMOB OPUAAYHOI BiJl-
MOBIJAJILHOCTI, aje »OJAHUM YHHOM He CaMOl
BiJINOBiIa/IbHICTIO.

Cvomuil nidxid [0 BU3HAYEHHS CYTHOCTI
IOpUANYHOI Bi/ITOBiIa/ILHOCTI € HAUGI/IbII KOMII-
pOMICHUM Ta 3BOAUTLCH 0 II pO3yMiHHA AK CUC-
memHozo seuwa (CUCTEMU MPABOBHUX 3aCO6iB)
(Kauzadaposa, 2007, c. 89; bayJiu Ta iH., 2013, c.
103). Tak, UMBiJILHO-IPABOBY BiJINOBiAABHICTD
PO3YMilOTh SIK 3yMOBJIEHY OCOGJMBOCTSIMU Ipe-

96

JMeTa ¥ MeTOJly IMBIIbHO-IPABOBOIO PETYJII0-
BaHHS CHUCTEMY IMBUIbHO-TIPAaBOBUX 3aco6iB, 3a
JIOTIOMOT'O0 SIKUX, 3 OZTHOTO 60Ky, 3a6€3Me4Yy€EThCA
W rapaHTy€eTbCA 3aXUCT LMBIJIbHUX MpaB Ta iHTe-
peciB cy0’eKTiB LMBIJIBHOTO MpaBa, 3 iHILIOTO -
3AiHCHIOETbCA IITPAapHUN | BUXOBHUH BIUIMB Ha
npaBonopymHuKiB (Kansagpaposa, 2007, c. 115;
Kansadaposa, 2006, c. 102; Bayxin Ta in., 2013,
¢. 103). KoHueniiis BiinoBigaabHOCTI IK CUCTEM-
Horo sBumia (deHoMeHa) I'PYHTYEThCA Ha imel
CHUCTEMHOTO MiAX0AY A0 AOCIIIKYBAaHOTO SIBULIA,
OCKIJIBKH «... PO3IJIA[ IOHATTA BiANOBiAaJIbHOCTI
JIMIlle SIK CaHKL{l, JiMuie Ik 060B’s13Ky abo Julie
AK NpPaBOBIAHOLIEHHA He JA€ OCATHYTU Bechb i
¢denomen» (Kansadapona, 2007, c. 99). Ha aymky
I. C. Kanszadaposoi (2007, c. 140), eneMmeHTaMu
LUBIJILHO-TIPABOBOI BiAIOBIAAJIBHOCTI IK CUCTEMU
HeoOXiHO po3rasggaTu: 1) HOpMHU IMBUJIBHOTO
[paBa, B AKHUX BUPAKAETbCA BiANOBIJAJLHICTE;
2) NpUHLUNU LUBIJIBHO-NIPABOBOI BiANOBiAaIbHO-
ctil; 3) iHAUBiAya/IbHO-TPABOBI aKTH aBTOHOMHO-
ro XapakTepy, fKi € nepcoHi¢pikoBaHUMH perJia-
MeHTaTopaMu CyCHiJIbHUX BiJHOCUH (Zl0orOBOpH,
CTaTyTU HPUAUYHUX OCi6 TOILO0); 4) MOpyLIEHHS
LUBIJIbHUX NIpaB K MifjcTaBy BUHUKHEHHA LUBI-
JIbHUX OXOPOHHUX NpPaBOBiIAHOCHH; 5) LMBIJIBHI
OXOpOHHI NPaBOBIJHOCUHH.

[I[pUXUJIBHUKY BiJNOBIAAJBHOCTI K CUCTe-
MHOTO SIBUIIA aKIEHTYIOTbh yBary Ha MexaHi3Mi
IOPUAWYHO]I BiZIOBIIa/IbHOCTI K NEeBHOI MiJiCUC-
TEMHU y CTPYKTYpi MexXaHi3My NpaBOBOTO pery-
JIIOBaHHS, 1[0 BKJIOYAE B cebe TaKi eJieMeHTH:
3axX0/Y BiZNIOBIAJILHOCTI, MPaBONOPYLIEHHS K

1 BaxJIMBUMM [IJs1 3aCTOCYBaHHS BiAnoBigaib-
HOCTI € 1i MPUHLMIY, PO fAKiI CbOrOJHI Maso XTO
3ra/iy€, aje siKi MalOTb BUHSTKOBE 3HAYeHHS JJis
3aCTOCYBaHHSl BiANOBiAHUX HOpPM 1 3AiHCHEHHS
IpaBa Ha 3axMCT. [IpUHIIMI NOBHOTO BifIIKOLYBaH-
HA LUKOAM ICHYE NOpAJL | 3SMUKAETbCA 3 NPUHLUIIOM
MOCTYIIOBOI'0 0OMeXXeHHs BifNOBiJaJbHOCTI ydac-
HUKIB OPUAUIHOI 0COOH 3a/IEXKHO BiJl YCK/IaJHEHHS
ii opranizaniiiHo-npaBoBoi ¢popmu. [IpuHIUT piBHOI
Bi/INOBiAa/IbLHOCTI He3aJIeXXHO BijJ cy6’ekTa mpaBa
BJIACHOCTI (FOpUUYHOI 0COOU My6JIIYHOTO YK MpH-
BaTHOTO INpaBa) CTUKAETbC 3 NMPOSBOM MPUHLUNY
36epe)keHHs MalHa, HEOoOXiJJHOro AJs Jep>KaBHUX
Ta CyCHiJIbHUX NOTPeD, YHACAILOK YOro AeskKi Jep-
»KaBHI OpUAWYHI ocobu (KaseHHI HiANMPUEMCTBA,
Jlep>kaBHi YCTaHOBH) He BiJINOBifalOTh yciM CBOIM
MaiHOM 3a BJIACHUMH 3000B’I3aHHSAMH, a Cy6Ccu/Iia-
PHY BIANOBIJAJIBHICTD 3a HUX Hece JepxxaBa. OTxe,
MPUHLI MW BiANOBIJA/IBHOCTI € CKJIQJHUMHU | TaKu-
MH, 1110 B3aEMONPOHUKAIOTb Ta MalOTh B3a€EMOY3ro0-
mxyBatuca (auB.: Cnacu6o-Pateena I, Kibenko O,
Bopucoa B. KopnopaTuBHe ynpaBJiiHHSI : MOHOT-
padisa / 3a pea. I. Cnacu6o-PaTteeBoi. Xapkis : [Ipa-
B0o, 2007. C. 434).
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Mi/ICTAaBU BUHHWKHEHHSI OXOPOHHUX NpPaBOBiAHO-
CYH 1 3aCcTOCYyBaHHA 3aXOAiB BiANOBiZaJBLHOCTI;
OXOPOHHI NPaBOBITHOCUHMU; 3aCTOCYBaHHS 3aXo-
JiB BiATIOBia/IBHOCTI, 110 BUPAXKAETHCA B IHAU-
BiZlyaZIbHUX NpPUNMCAX WPUCAUKIINHUX Ta iHIITHUX
KOMIIETEHTHUX OpraHiB, NMpouecyasibHi NpaBoOBi-
JHOCUHM, B MeXaxX SKUX 3JIACHIOETbCS MpoIiec
NPUTATHEHHA 0 BiJNOBIJAJBHOCTI, peajibHe I10-
HeCeHHd NOPYLIHUKOM 3aXO0JiB BiANOBiaJbHOC-
Ti, IpUHIKMNY Ta GyHKIil BiAMOBi1aIbHOCTI.

Bapto mnorogutuca 3 I C.Kansadapooro
(2007), wo BiANOBIAANBHICTb € MOXJIUBOIO, IKLIO
BOHA BCTAHOBJIEHA MPAaBOBUMU HOPMaMH, TaK
caMo ¥ peasi3yeThCs BOHAa B OXOPOHHHUX NpPABO-
BifiHOocHHaX. [IpoTe cJiij 6paTH 10 yBaru i Te, 110
KOJIM WeThCs MpO MPaBOBi HOPMH, fIKi peryJito-
I0Th BiJHOCUHM LIOJ0 NPUTATHEHHA [0 BiAIOBI-
JlaJIbHOCTI, TO HeOOXiJHO FTOBOPUTH NPO BiJNOBI-
JaJIbHICTB fIK IHCTUTYT npaBa. HaBiTk KoM 1070
0co0H, fIKa € BUHHOK y BUMHEHHI NpaBomopy-
LIeHHd, yXBa/leHI IHAWBiAya/lbHO-NIPaBOBi aKTH
ABTOHOMHOTO XapaKTepy, KOJIM BUHHUKJIU OXO-
POHHI MPaBOBIJHOCUHU IiCJ BYAHEHHS NPaBO-
NOpYLIeHHA, BCe K TaKU BiJIOBIJaJbHICTD Lie He
HacTaJia, 3a3HaveHi [iii mepeayo0Th caMiil Biamo-
BiZJa/IbHOCTI, BOHU € eJleMeHTaMH [IpaBOBOTIo 3a-
xucty. Sk mpaBuiIbHO 3BepTae yBary . 0. Edpe-
MoBa (2017, c.41), mpo BiJNOBiZaJbHICTE $IK
NpaBoOBe SBUIIIE J0L[I/IbHO BECTH MOBY, KOJIU 0CO-
0a 3a3Hae€, BiJUyBa€, IepeTepriBa€ HeraTHUBHI
HaC/TiKH 0COOMCTOr0 HEMaMHOBOT'0, MAMHOBOTO
YU OpraHisaliiiHoro xapakTepy.

BuBYeHHs1 Ta aHa/li3 HaBeAeHUX IiAX0AiB
JI03BOJIUB OKpeMUM (axiBIsIM 3POOGUTU BUCHO-
BOK, II0 BCi BITYM3HSHI KOHUEMNUIil HOPUIUYHOL
BiinoOBifganbHOCTI MOXyTb 6yTU 06’€aHaHi y ABi
3rajJlyBaHi Bulle rpynu: 1) Ti, 1[0 po3IysAial0Th
IOPUAWYHY BiNOBIZAJBHICT Y KOHTEKCTI Teopil
Jlep>kaBHOTr0 (Jlep>KaBHO-NPABOBOr0) MPUMYCY;
2) Ti, WO pO3rJsa/alTh WPUAUYHY BiJIIOBiAaIb-
HICTb Y KOHTEKCTI Teopil MpaBOBiJHOCHUH. 3 Me-
TOI0 MAaKCUMaJIbHO e(peKTHBHOTO BUKOPHUCTAHHS
BKa3aHUX MiJAXOAIB JOLIJIBHO PU KOXKHOMY 3Be-
pHEHHi [0 KaTeropil «opuJu4Ha BiJNOBiAAJb-
HIiCTb» BUXOJWUTH 3 TOIO, IKHUM caMe Ii aclleKT Hac

L[iKaBUTb y KOHKPETHOMY BUNAAKY. Y HOPULANYHIN
JiiTepaTrypi akLileHTOBaHa yBara Ha TOMy, L0 B pasi
SIKILO NPeAMEeTOM JOC/iPKeHHS € MPUHIUMIHN abo
¢byHKUii ropyuguyHOI BiAnoBiganbHOCTI, TO BiAnpa-
BHHMM MOMEHTOM Ma€ CTaTH 1 XapaKTepUCTHKA AK
3acoby Jiep>kaBHO-IIPaBOBOT0 NpPUMYycCy. Y pasi Ko-
JIM aHATI3yKTbCA CYy0'€KTH IOPUIAYHOI BiJIIOBI-
JMaJIbHOCTI, IXHi MpaBa Ta 060B’A3KU TOIIO, TO Me-
TOLOJIOTIYHUM MIAIPYHTAM JOCHI[DKEHHA MalThb
OyTH BiAIMOBIJIHI TOJIOXKEHHSI Teopil NMpaBoBigHO-
cuH (XapuTtoHoB, XapuToHoBa, 2020, c. 304-305).

AHasi3 HaBeJeHUX BHUIE IMiAXOAIB 1100
CYTHOCTI IOpUAMYHOI BiiMOBIJa/IbHOCTI Ja€ mific-
TaBU [/l BUCHOBKY, L0 BiAOBIJa/IbHICTh O3HA-
Ya€e NMeBHUU NMPaBOBUH CTaH yyaCHUKA MPABOBIJI-
HOCHH, SIKUM NoJIAra€ B nepeTepniBaHHI 0c06010,
KOTpa BYMHWJIA NPaBONOpYIIEHHs, Ha MiAcTaBi
pillleHHS IOPUCAUKI[IMHUX OpraHiB HeraTUBHHUX
Hac/aiAKiB 0co6UCTOro HeMaltHOBOI0, MaliHOBOTO
Yyl opradizauiiiHoro xapaktepy. Takuil mpaBo-
BUH CTaH BiAnoBiziaibHOCTI MoXe 6yTH TpHUBa-
quM y 4aci (Eppemona, 2017, c. 41-42). TobTo,
YMOBHO KaXKy4M, LMBIJIbHA BiANOBIJA/BbHICTE €
iHCTpyMeHTOM, 3a JJOIIOMOTIOI0 SIKOTO 3abe3neyy-
€TbCA 3aXUCT NpaB Ta iHTepeciB YYaCHUKIB LIUBI-
JIbHUX BiTHOCHH.

BUCHOBKM. llpoBesnenuii aHasi3 AOKTpH-
Ha/IbHUX MIJAXOAIB [0 pO3yMiHHA KaTeropii «topu-
JWYHA BiANOBIa/IbHICTb» Ta KPUTUYHOI iX OL|iH-
KU B IOpUAUYHIN JiTepaTypi HaZla€ MOXJIUBICTb
3ayBaXKUTH, 110 GOPMYJIIOBAHHS YHIBEPCATLHOTO
(3arayibHOBHM3HAHOI0) BU3HAYEHHS JOCJiKyBa-
HOTO TOHATTA CbOrOJAHI € HeAOLUIbHUM. Take
TBep > KeHHs1 [PYHTYETbCS Ha TOMY, 10 B Gara-
ThOX BUMaJKaxX PaxiBli MparHyTb 06’ €AHATH YU-
CJIeHH] Ta pI3HOMaHITHI 03HAaKU IOPUAUYHOI Bij-
MOBiZAJIBHOCT] y BU3HAYEHHS, 10 3a/IMIIA€E 1103a
yBarot crenydivyHi NposiBU pi3HUX aCHeKTiB ii
deHoOMeHa.

HaaBHIi cbOroHi JOKTpUHAJBHI NiAX04U [0
PO3yMiHHA IOPUAMYHOI BiANIOBIZAJIBHOCTI MOXHA
3BECTH [0 JIBOX OCHOBHUX HalpaMiB - il BUBYEH-
Hs fIK OXOPOHHHUX MpPaBOBiAHOCHH abo ¢opMu
Jlep>kaBHOT'0 NPUMYCY /BILJIUBY.
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LEGAL LIABILITY: SEVEN DOCTRINAL APPROACHES TO UNDERSTANDING ITS
ESSENCE

The article provides a critical analysis of the civil law doctrine of understanding the “legal lia-
bility” category. Seven main approaches to the interpretation of the category under study are
identified and their advantages and disadvantages are highlighted. The author concludes that
neither current legislation nor legal doctrine is consistent on the issue under study.

The author emphasises that the doctrine of legal theory distinguishes two types of legal liabil-
ity: positive (relating to an offence not yet committed) and negative (relating to an offence al-
ready committed). The critical analysis of this approach is that such different legal phenomena
as proper performance of duties and liability for their violation cannot be covered by the same
legal concept - “liability”. As a result, the author makes a reservation that positive responsibil-
ity can be spoken of as a type of social liability, but not legal one. Thus, in the context of civil re-
lations, legal liability should be referred to as negative liability. Positive liability is rather a
moral phenomenon, which consists in the subject's conscientious (responsible) fulfilment of all
legal principles.

Based on the analysis of the doctrinal approaches to understanding the category of “legal liabil-
ity” and their critical assessment in the legal literature, it has been noted that it is inappropriate
to formulate a universal (generally accepted) definition of the concept under study today. This
assertion is based on the fact that in many cases, experts seek to combine numerous and di-
verse features of legal liability into a definition which leaves out specific manifestations of vari-
ous aspects of its phenomenon.

It has been proved that the current doctrinal approaches to the understanding of legal liability
can be reduced to two main areas: its study as a form of state coercion/influence or as a protec-
tive legal relationship.

Key words: liability, sanction, legal relations, rights, interests, obligations, subjects, protection.
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JEE®IHILIA LIHHOCTI AEPXKABH B PAKYPCI ®YHKIIOHAJIbHOT
KBIHTECEHLIIT

Y craTTi focnifikeHO NUTaHHSA KBiHTeceHLil akciosorii Aep:kaBy B pakypci GyHKLiOHaIbHOI
nediHinii. I mpoBeaeHHs OOCTiIPKEHHs] OKPECJIEeHO CKJIAJIOBi, AKi € 3MiCTOBHUMU eJIeMeH-
TaMH HayKOBOi IpoGsieMaTUKH. [lepeayciM poO3KpUTO MUTAHHS CyTHOCTI Jlep>KaBH SIK IOPUH-
YHOTO SIBMILA, sIKE € OCHOBHUM IiI'PYHTSIM BUHHUKHEHHS HAayKOBOI mpo6sieMu. Po3risiHyTO
BiAMOBiAHI mor/aAu BYeHUX o0 AediHinii gepxaBu. 3po6/eHO BUCHOBOK, 110 Ziep:KaBa — Lie
CyBepeHHa, NOJITUKO-TepUTOpia/ibHa OpraHisalis CyCHiJIbCTBa, Ha TEPUTOPIl AKOI iCHYIOTb
OpraHHU BJIaJi4, IpaBOBa CUCTEMA Ta CUCTEMA ONOJATKYBaHHSA, a TAKOX IHILI eJleMeHTU. Takox
HaBe/IEHO 03HAKH, SIKi IpUTaMaHHi JiepKaBi i CTAaHOBJATD i OHTOJIOTIHO0.

Ha ocHOBiI KOMIJIEKCHOTO aHaJIi3y CYTHOCTI MOHATTSA «JepKaBa» HaBeJleHO JlesAKi Teopil moxo-
JPKEeHHS JiepKaBH, 1[0 Bio6pakaloTh MeTy ii BAHUKHEeHHs Ta icHyBaHHs. [lo Hal6iIbII OMIH-
pEeHUX 3 HUX MOXKHA BiJIHECTU: NaTpiapXaJ/ibHy, AOTOBipHY, TEOPil0 HAaCUJIbCTBA, OPraHiyHy,
ncuxoJsioriyHy. Ha ocHOBI aHasi3y fiesiKuX 3 Teopiil 3p0o6JieHO BUCHOBOK, 1110 METO10, siIKa 3yMO-
BJIIOE BUHUKHEHHS Ta iCHYBaHHA Jlep>KaBH, € 00’'€JHaHHS CyCIiJIbCTBa, HOr0 PO3BUTOK Ta BU-
pillIEHHS CIipHUX MUTAHb.

[IpoaHasi3oBaHO KBiHTECEHIiI0 Ta Pi3HOMaHITHICTb BUAIB QYHKIIN Aep>kaBU. 3po6JiIeHO BU-
CHOBOK, 110 QYHKIII ep>XaBHu — Ie CyKyIHICTh HanpsAMIiB AisJIbHOCTI, mpolieciB, sKi BIJIMBa-
I0Thb Ha cycniiibcTBO. Judepennianisa ¢yHkLiNM Takox Ma€ pisHui nposiB. OfHI BYeHi BUOKpe-
MJIIOIOTh OCHOBHI Ta J0JATKOBI, iHIII — BHYTpilIHI Ta 30BHIilIHI. /[0 BHYTpIillHIX HaJeXaThb,
HaIpUKJIaJ, PEryJsTHBHA, 060POHHA TOIO, 0 30BHIIIHIX — AUNJIOMAaTHYHA, eKOHOMIYHA (Y
KOHTEKCTi 30BHIIHBOI JissIbHOCTI). Ha ocHOBI aHasi3y QpyHKIIiH epKaBH, AKi Bijo6pakaoThb
HampsiMU 1l BIVIMBY Ha CYCHJIBCTBO, IO MAalOTh PETYJIATHBHUUA XapakTep (a cama CyTHICTb
Jlep>kaBy Ma€ opraHisaliifHUN xapakTep), 3p006JieHO BUCHOBOK, 1110 aKCioJIOTis epKaBH B pa-
Kypci ¢yHkuioHanbHol fedininil nossrae B opranisanii cycnisibcTBa 3a JONOMOrow MpUTa-
MaHHUX il BJIaCTUBOCTEN Ta peryJiloBaHHI CyCHiJibHUX BiIHOCHH Ha Mi/CcTaBi HAABHUX QyHK-

11ifl 3 METOIO CYCIiJIbHOTO PO3BUTKY.

Karouoei caoea: depicasa, yiHHicmy, GYHKYIL, Cycniabcmeo, pecyaio8aHHs.

Ozsn5008a cmamms

BCTYIL Y cyyacHOMy CBiTI HEMOXJIUBO ys-
BUTH ICHYBaHHS MNeBHOI KiJBKOCTI 0cCi6, rpynu
JIIoied abo CycriJibcTBa B3araJii 1mo3a Jiep>kaBolo.
Y pa3i BUHUKHEHHS NMOAIGHUX YTBOPEHb, 110 MO-
)KyTb OYTH OAHUM i3 BUAIB CYCHiJIbHUX 06’€n-
HaHb, iX YJIeHH He 3MOXKYTb MOBHOL[iIHHO QYHKL-
OHYBaTW Ta CIiBiCHyBaTU OAWH 3 OJHUM 6e3
BiZINOBIAHUX €JIeMeHTIB, IPUTAMaHHUX JepKaBi,
HalpUKJIaJ, BCTAHOBJIEHHS €JWHUX INpPaBUJ IO-
Be/liHKH, 06paHHsA €JUHOrO Jiiflepa Toulo. BHa-
CJIIIOK TOTO, 1110 YJIeHHU CYCIiJIbCTBA € CKJIAJHOIO,
Pi3HOCTOPOHHBOK CTPYKTYPOIO, AKIM NpUTaMaH-
Hi pi3Hi Noryiaay, iHTepecy, IepeKOHaHHA TOLLO,
6e3 3/ilicHeHHS1 aAMiHiICTPaTHBHOIO BILJIMBY Ha
OKpeMHUX HOro 4JeHiB epeKTUBHe, IPOAYKTHUBHE
Ta JAOBroTpuBaJie CIiBiCHYBaHHS CyCIiJIbCTBa He
BUJIAETHCSI MOXKJUBUMU. BpaxoByro4u mnocTidHY
B3a€EMO/IiI0 0Ci0 MiXK c000I0 Ta 6aXKaHHA KOXKHOTO

© IleBko C.T., 2024

IHAMBIZA OCATTH CBOEI METH, MOXKYTb BUHUKATH
CNipHI NUTaHHSA y BifHOCUHAX Mix ocobaMu. 3aA-
Ji iX BUpilIeHHS B CYCHIJIbHUX BiITHOCHUHAX BU-
3HA4YalTh NpaBUJa B3aEMOJIl, AKi MalOTb NPOSB
y NpaBOBUX HOpPMaX, L0 € CTPYKTYPOBaHUM eJie-
MEHTOM CHCTEeMH IpaBa. Y NpaBOBUX HOpMax 3a-
KpiIUIIoI0ThCA MpaBUJa MOBEAIHKH, SKi € dopma-
JIbHO BUpPaXXeHUMMH Ta MaloThb 3arajbH0060-
B’I3KOBUH XapakTep. PopMasbHO BUpAKEHUMU €
Ti HOpMH, fIKi BTi/IeHi y BiamoBigHii ¢popwmi. Cho-
roJiHi 1e nucbMoBa ¢opMa, B AKii MOJAaHO HOP-
MaTUBHO-NIPABOBi aKTU. 3araJlbHO060B I3KOBICTb
sIK O3HaKa NpaBOBOi HOpPMU Iepenbavyae 060-
B'SI3KOBUH xapakTep peaJiizalii mpaBoBOro mpu-
nucy. To6To 3a 1onoMorow caMme IPaBOBUX HOPM
3AiHMCHIOETBCA PeryyloBaHHA CYCHiJIbHUX BiJHO-
CHUH 3a/l/11 MOXJIMBOCTI CHIBICHYBaHHA HOTO 4Jle-
HIB Ta PO3BUTKY CyCHi/IbCTBA.
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[HIIOI0 03HAKOIO Jep:KaBU € HaABHICTb Op-
raHiB BJIaJiy, AKi peasi3oBYIOTh YIIpPaBJIiHHA CYyC-
NIJILCTBOM Ta [lep»KaBOl0 B3araji, BUKOHYIOUYU
TaK 3BaHy yNpaBJiHCbKY QYHKILiIO, I Aif/JbHICTD
AKUX perJaMeHTYETbCA MPaBOBUMU HOpPMaMH,
3aKpilJIeHUMU B HOPMaTHBHO-NPAaBOBUX aKTax.
@yHKIis ynpaBJiHHA € OHIEI0 3 OCHOBHUX QYH-
KI[if Jlep>KaBH, 10 CIYKUTb 3aC060M oprasisariil
cycnisberBa. OyHKIIT ABAAIOTH CO6010 HAbGIp Mmo-
CJNiJOBHUX AiM JJs1 [OCATHEHHS IeBHOI METH.
ToMy 3 orJigZly Ha CyTHICTb Jiep:KaBy MOKHa BU-
3HAYUTHU HU3KY OCHOBHMUX HEOOXiJHUX QYHKLH.
OfHi€l0 3 HUX € peryJIATUBHA, BOHA € Neplioyep-
rOBMM €JIEMEHTOM, 1[0 3YMOBJIIOE BUHUKHEHHS
Ta icCHyBaHHS JlepXaBU SIK CIIOCOOY opradisariii
cycniabcTBa. s QyHKIiA NpoaBaseETbCS B 03HA-
Kax Jlep>kaBH, a caMe HasABHOCTI PaBOBOI CHUCTe-
MU, L0 BUCTYNA€E NiAIPYHTAM ii 3ailicHeHHs. Op-
raHisaniiiHa ¢yHKLis fiepKaBU TiCHO NOB’s13aHa 3
peryJaTUBHOI (QYHKIIEI0 Ta Ma€ TaKOXK CBik
NPOsIB Y TAaKUX O3HAaKaxX Jep:KaBH, K HAABHICTb
MeBHOI TepUTOpii Ta CUCTEMU BJIAJU, AKi BUCTY-
narwTb 6a3ucoM ii peanizarii. Opranizaniina ¢y-
HKIisl lepkaBU 3ab6e3nedye 3rpynyBaHHs BCbOTO
CYCIJIbCTBA Ta COPHUSE UOTO CNiJIbHOMY iCHYBaH-
HIO Ha €JMHIN, KOHKpeTHil TepuTopil. [lepepaxo-
Byloun OYHKLIi Jep)kaBHW, MOXHA 3pOOUTH BU-
CHOBOK IpOo 6e33amnepevyHy BaXKJIUBICTb KOXKHOI 3
HUX K OKpeMO, TaK i pa3oM, a TaKOX NpO 3Ha-
YeHHd He JiMlle 1X iCHyBaHHS, a ¥ peasizanii BiJi-
MOBIJTHO 10 CYTHOCTI ZiepKaBU.

CborofiHi B Cy4acHOMY CyCHiJIbCTBI iHO/i BU-
HUKA€E HepO3yMiHHS 100 BTiJIEHHA Ti€l YM IHIIO0I
MOJIITUKY JIep:KaBH, fIKa CIIpsIMOBaHa Ha peaJisa-
L[il0 YMHHUX JepkaBHUX OYHKLINA. Ak Haciaigok,
BUHUKAE HEBJIOBOJIEHHS HaceJleHHd, fKe He
CIpPUKMAaE aBTOPUTETY OpraHiB BJaJH, a Lie Hera-
TUBHO BIJIMBA€E Ha MOXJIMBICTb yIIpaBJIiHHA CyC-
HiJIbCTBOM, TOOTO peasisaliito o/jHi€i 3 OCHOBHUX
JepxxaBHUX OyHKLiH. OAHUM i3 NPUKJIAJIB € He-
BJIOBOJIEHHS HaceJIeHHs JeP>KaBHOM IMOJIITUKOIO
B rasysi mo6inizanii. Ciig 3ayBakuTH, 110 3a J0-
MOMOT'Or MOOii3alii Hace/seHHs JiepKaBa 3/ikc-
HIOE OJIHY 3i CBOIX QPYHKIIIH — 060POHHY, 60 OJTHUM
i3 060IMiJIbBHUX 000B’I3KIB Ziep>KaBy Ta TPOMA/IsTH €
3aXUCT JepKaBHUX KOPJOHIB, CyBepeHiTeTy i Te-
puTopianbHoOi LijicHOCTI AepkaBu. OTxKe, He 3/il-
CHUBILH OJHY 3i cCBOi 0CHOBHUX QYHKIIiH, AepkaBa
MO)Ke IlepecTaTH iCHyBaTH B3araji. BigmosigHo,
HaceJIeHHS SIK TPOMaJAHCbKe CYCHIJIbCTBO JepKa-
BU TAaKOX IepecTaHe iCHyBaTU. ToMmy peaJizalis
KOXKHOI 3 QpYHKIIiH Jilep)KaBU € CYTTEBO BAXKJIMBOIO
A4 11 iCHyBaHHA fK CYCIIJIBHOTO ABMILIQ, 110 TaK
CaMO pO3KpHMBa€E NpHU3HAYeHHA Ta LiHHICTb Jiep-
»KaBM B CyCHIJIbCTBI.

META 1 3ABJAHHA AOC/IIAXKEHHA. Me-
moro i€l CTaTTi € BUSHAYEHHA LiHHOCTI JilepKaBU

B pakypci pyHKIioHa/IbHOI oHTOJI0TI. Jl1s Jrocs -
rHEHHS] BM3HayeHOI MeTH HeobXiJHO BUPIIIUTH
Taki 30680aHHS: BU3HAYUTU CYTHICTb Jep:KaBU
yepe3 NpUTAMaHHi i 03HAKH, 1[0 CTAHOBJATH il
OHTOJIOTi10; chOPMYJIFOBAaTH Teopil BUHUKHEHHS
Jlep>KaBU 3a/J11 BCTAHOBJIEHHSl IPUTAMaHHUX 11
byHKIIH; BU3HAUUTHU OHTOJIOTIIO QYHKLIA Aep-
»)KaBH; OKpECJUTH NpOosiBU peasizanii GyHKIiN
JeprKaBHy B ii AiAJIbHOCTI.

METOA0JI0T'IA AOC/IAXKEHHA. Ilpu noc-
JipkeHHI o6paHOi TeMH 3 METOW PO3KPUTTS
npo6JIeMHOr0 MUTAHHS, L0 CTOCYETbCS BU3Ha-
YeHHS L[IHHOCTI iep>KaBU B CYCIIIJIbCTBI B pakypci
oHToJsiorii ii GyHKIiH, 6y/10 BUKOPUCTAHO TaKi
MEeTO/Y HAyKOBOI'0 Ni3HAHHS.

MeTopa aHasizy moJsisira€e B 3i6paHHiI MEBHOIO
o6csary indopmariii, B oLiHLi JaHHUX Ta BU3HAYEHHI
ix B3a€EMO3B’SI3Ky, B pe3yJ/bTaTi YOro HaAarThCs
BUCHOBKHU 1LOJO JAOCAIPKyBaHOro nuUTaHHS. Llei
MeTo/; 6YB 3aCTOCOBAaHWM MPHU PO3TJIsAAI CYTHOCTI
Jlep:KaBU [K CyCIIJIBHOTO SIBUIIA; BUBYEHHI MiX0-
JiB 10 pO3yMiHHA II 3Ha4yeHHH Ta NPU3HAYEHHA B
CYCIIJIBCTBI; OKpecJIeHHI O03HakK, L0 XapaKTepusy-
I0Th JIepXKaBy Ta BiloOpaKaroTh 1i QyHKI[iOHAMbHI
ocobusinBocTi. Ha mifcraBi nporo 6ysu 3po6JieHi
BUCHOBKY, 1[0 Jiep)KaBa € 3aco60M opraHisanii cy-
CHIJIBCTBA, Y YOMY i IPOAABJISIETHCA 1l OCHOBHE IPH-
3HavyeHHs. Jlep)kaBa Ma€ MeBHI nMpUTaMaHHi il ¢y-
HKIIi, 5IKi, KpiM BijfloOpakeHHsI MeTH ii icCHyBaHHS,
PO3KpHUBAIOTH Il OCHOBHY LIiHHICTb y CYCIJIbCTBI.

l'inoreTuko-AelyKTUBHUU MeTOJ NOJIATAE B
no6y10Bi NEBHOI CUCTEMHU OB’ I3aHUX Mi>K COO6010
rinoTe3 Ha miAcTaBi Aeaykuii, sska y ¢idani gomno-
Marae cpopMyJIOBaTH TBepPKEHHSI NpPo PakTH
eMIlipU4HOro xapakTepy. Lleit MeToA AocijxeH-
Hf] 3aCHOBYETbCSA HAa OTPUMAaHHI BUCHOBKIB i3 Ti-
N0Te3 Ta iHIIKX [I0CUJIaHb, AificCHA CYTHICTb AKHUX
HeBifjloMa. ToMy BHCHOBKH MalOTh iMOBIpHUU
XapakTep. 3aCTOCOBYIOYH Liel MeTOJ, HayKOBOI'O
nisHaHHs, 6yJI0 MpPoaHaJi30BaHO MOIVISAAU Hay-
KOBLIB I10/10 TaKWUX CKJIAZOBUX HOC/IiJPKyBaHOI
TeMH, fIK AepxkaBa Ta ii ¢yHkuii. PosrisaHysmun
NeBHY KiJbKICTb TOIJAAIB HAyKOBLIB, 6YyJI0
BCTAHOBJIEHO X B3a€EMO3B’I30K Ta POJIb JeP>KaBU
yepe3s peaJtizanito ii GyHKI[iH y CyCIiJIbCTBI.

MeTopn, AeAykuil moJsisira€ y BU3HA4YeHHi pe-
3yJbTaTy, AKUH TOYHO BUILIMBAE 3 BiJNOBIJHUX
NpUNylleHb iCTUHM Ta HaJlaHHA BHCHOBKY Ha
nificTaBl eBHUX pe3yJIbTaTiB HAayKOBOTO A0CJIi-
JokeHHS. Llell BUCHOBOK MOBUHEH I'PYHTYBAaTUCh
TIJIbKA Ha MiJCTaBi paHille HaBeJeHUX J0Ka3iB i
He MOXKe MaTH HOBMX JaHUX 1100 00 €KTA, AKUH
O6yB JOC/iIKeHUH. 3aCTOCYBaHHS LIbOTO METOAY
JIOTIOMOIJIO 3POGUTU BHUCHOBOK 1010 GYHKIiO-
HaJIbHOI LIIHHOCTI Jiep»aBHU B CyCIIiJIbCTBI.

MeTop y3araJbHeHHS IOJIATa€ B aHaJisi Ta
CHHTE3i He3aJIe)XHUX XapaKTepUCTHK, KOJIU
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BIIKW/IAETbCA BCe HECYTTEBE. 3aCTOCYBaHHA 11b0-
ro MeToAy 3 ypaxyBaHHAM CYKyIHOCTI NOTJIAJIB
11010 AepKaBy, il CYTHOCTI yepe3 niAX04U I10XO-
JPKeHHs1 JiepkaBd, OYHKLIl JepaBM HaJaso
3MOI'y BUOKPEMMUTHU 3HA4eHHS HaWroJIOBHIMIMX
CKJIAZJOBUX MOHATH AOCIIPKyBaHOI TEMU Ta 3pO-
OUTH BiAIIOBiIHi BUCHOBKH I110/I0 KOKHOTO 3 HUX.
Ha mificTaBi BUCHOBKIB 6yJ/10 BCTAHOBJIEHO X B3a-
€MO3B’I30K Ta BU3HAYE€HO ILiHHICTb JepkaBU B
cycnisibeTBi yepes 1i QyHKI[iOHANBHY AiSI/IbHICTD.

OTxe, BCi BUKOpPHUCTaHI MeTOAW HAyKOBOTO
ni3HaHHS J03BOJIMJIA KOMILJIEKCHO, OOI'PyHTOBa-
HO, BCe6IYHO W 00’€KTHUBHO JOCJiIUTH OCHOBHI
€JIEMEHTH JOC/i/PKYBAaHOTO MUTAHHS Ta 3pO6UTH
OOI'pyHTOBaHi BMCHOBKH II0/0 akKcioJsorii aep-
»KaBH B pakypci ¢yHKIioHaIbHOI KBiHTeCeHIIii.

PE3YJIbTATHU JOC/IIZKEHHA TA
JAUCKYCIA. Posrasgarouu NUTaHHS KBiHTeCeHIil
akciosiorii giep»kaBM B pakypci QyHKLiOHaIbHOI
OHTOJIOTI], HEOoOXiZJHO HacaMmepes pPO3TJSHYTH
CYTHICTb LIbOTO SBUIIA, IKE € OCHOBHUM eJIeMeH-
TOM NMTaHHS, WO AOCHIPKY€EThCA. 3a/1 IOBHOTO,
BCeGIYHOr0 Ta 00’'EKTHBHOTO PO3IVISJY MUTAHHS
CYTHOCTI JlepaBU CJ1iJi BU3HAYUTH He JiMlIe 3Ha-
YeHHA 11bOT0 TepMiHa, a ¥ 3AIMCHUTH eKCKypC L10-
J0 NWTAaHHS BUHUKHEHHSI Ta O3HAK, BJIACTUBUX
1IbOMY 6araTOKOMIIOHEHTHOMY NOHATTIO.

JlepaBa € KOMIJIEKCHUM IOHATTAM, CYCIIi-
JIbHUM SIBULIEM, 1110 BUHUKJIO 3 METOI0 00’€HAH-
Hsl 0Ci6 Ha MeBHIN TepUTOPii, 3 KOHKPETHO BCTa-
HOBJIEHHMH MeXaMH, Jie iCHyEe IpaBoBa CUCTEMA,
CUCTeMa OpraHiB BJIaJH, CHUCTeMa OINOJATKY-
BaHHS, a TAKOX iHIII JomoMixkHi eslemeHTH. T06-
TO TOHATTIO JepKaBU CKJIAJHO HaJlaTU TeBHe
€/lMHe BU3HA4YeHHS, SIK, HalpUKJ/aj, npaBy (cuc-
TeMa NpaBOBUX HOpM). ToMy po3r/isiHeMO JyMKHU
BUEHUX IL[0J0 NOHATTA JeprKaBU.

JloBoJli OMIMpPEHUM € MiAXiA, W0 AOCTIKYE
OHTOJIOTiI0 Iep>KaBU 3 pi3HUX GOKIB i He HaTa€ ik
€JMHOr0 BH3Ha4YeHHd. CaMe Tak HaroJIOWyeTbCA
Ha CKJIAaJHIM CTPYKTYypi LIbOTO COLia/IbHOT'O SIBU-
1a i HeoZHO3HAYHOCTI AediHiuii. Jep>kaBy posr-
JI[AI0Th Y TaKMX 3HAYEHHAX: CyOCcTaHIiliHe - sK
opraHi3zoBaHe B IIeBHI KOpIopalLii HaceJieHHS, 1110
byHKIIOHYE B IpocTOpi ¥ yaci; aTpubyTHUBHE — K
YCTpiH MEBHUX CYCMiJIbHUX BiHOCUH, odililtHUN
yCTpilt MeBHOI0 CyCMiJbCTBa, Horo odopMJIeHHS;
iHCTUTYLiMHEe - K amapaT ny6JivHol BJaajy, Aep-
»KaBHO-NIPABOBUX OpraHiB, 110 34iHCHIOIOTb Jep-
>KaBHy BJIaJly; MDKHapo/iHe — SIK Cy6’ €KT Mi>KHapo-
JHUX BITHOCUH, IK €HICTb TEPUTOPIl, HaceJleHHA
¥ cycmisnibHOI Byaau (MepHuk, ApoBa, 2019). Ok-
piM 11bOTO, iCHYE 1lle OJUH I[iKaBUU NOTJIsAJ, SKUUN
TaKOXX He Ma€ €AMHOr0 BHM3HAUYeHHH Jep:KaBU.
JepxaBa posrisfaeTbes ak: 1) AepkaBHO-opra-
Hi30BaHe CycHiJibCTBO; 2) anapaT JepaBHoi BJja-
Y, eAUHeE Lisne; 3) cucTeMa Jiep>KaBHUX OpraHiB

(TonoBaTuii, AuToHIOK, 2005). AHasi3y04YH KO-
’KeH i3 HaBeJleHUX MOIVIAAZIB, MOXHA 3ayBaXKUTH,
110 IPY BU3HAYE€HHI NOHATTA «JeprKaBa» HayKo-
BILli CIHMPAIOThCA Ha CYKYIHICTb 06GOB'SI3KOBUX,
MpUTaMaHHUX Jlep:KaBl 03HAK, a caMe TepuTopid,
CyCIJIbCTBO, OPTaHU BJIAJM Ta HAsABHICTb NpaBo-
BOI CHUCTEMH, KOMIIOHYBAaHHA fKUX 1 HaZlae BU-
3HaYeHHs.

He MeHWI UikaBUM € migxiz mo po3yMiHHA
Jlep>kaBy B IIMPOKOMY Ta BY3bKOMY 3HauUeHHAX. Y
LIMPOKOMY PO3yMiHHI JiepKaBa — Lie CYKYIIHICTb
BCEOCXKHOI NPaBOBOI, CyBEpEeHHOI TepUTOpiaib-
HOI opraHisauil rpoMaZiAHCBKOTO CyCIJIbCTBA, L0
Ma€ y CBOEMY PO3NOPSAKEHHI My6JIiYHO-OMITHY-
Hy BJIaJly Ta CHelliaIbHUI anapaT ynpasJiHHA. Y
BY3bKOMY — Il MeXaHi3M 3/ilCHeHHs1 My6JIidHO-
MOJIITUYHOI BJIa/IU B CYCHiNIbCTBI 1 anmapati ynpas-
JIiHHA cycniiibcTBoM (MipoumHuyenko, 2010). le
PO3yMiHHA NMOHATTA JepKaBU NPUBOJUTD 10 BU-
3Ha4YeHHH Jiep>KaBU BiJOMUM HiMeLbKHUM COLi0JIO-
rom MakcoM BeGepoM. Bin cTBepmaKyBaB, 110 Aep-
»KaBa — Lie NOJiITUYHa HaCUJIBHULbKA KOpIlopaLid,
aMiHiCTpaTUBHUI amapaT sIKoi ychillHO MpeTe-
H/Iy€ Ha MOHOIOJIII0O 3aKOHHOro ¢i3uyHOro Ha-
CUJIbCTBA JJ1d 3a6e3Ne4YeHHs NOPsAKY Ha MeBHiN
TepuTopii (MipomHuyenko, 2007). [lo Toro x
CbOTOZHI Ay»e MOIIMPEeHUM CTa€ mifxiJ B opra-
Hizauii cycnisibcTBa (Aep:kaBu), 10 MOXe 37ikc-
HIOBaTU CTPUMYBaHHS HACUJIbCTBA, | TaKUH miJxiz,
Ha3uBalTb NPUPOAHBOK JepkaBowo. [IpupogHi
Jlep>aBy — Iie Taki ¢opMH opradizariii cycmiibc-
TBa, B IKUX 3HA4YHi I'PyNH 0Ci6, Ki MalOTh OTEH-
LiaJl HACUJIbCTBA, CTBOPIOIOTH NMOJITUYHY OpraHi-
3anilo, KoTpa OyAyeTbCS TaKUM YUHOM, 106
MiiiMaTh BapTiCHy O3HAaKy BHUKOPHUCTAaHHS Ha-
CUJIbCTBA BJIAJHUMU T'PyNlaMU ¥ OKpPEMHUMH OCO-
6amMy, TOGTO YTBOPIOBAaTHM NPUYMHU YTPHMAHHA
Bif Horo BukopucTaHHA. B3arajni 1nporo MoxkHa
JLOCATTH 3a JONOMOrol0 YTBOPEHHS NeBHUX Iepe-
Bar cepeJ 3aMOXXHUX BEpPCTB HacesIeHHs, aKCioJIo-
ris AKUX 3MEeHIIYETbCA B pa3i BAHUKHEHHSA Hacu-
JIbCTBA. A 0710 NOPAJKY BiIKPUTOTO AOCTYILY, TO
miJ, HUM po3yMiloTh croci6 opraisarii Takoro
CYCIiJIbCTBA, IKe 6 «3MOIJI0 KOHCOJIiAyBaTH KOH-
TPOJIb HaJi HACUJIBCTBOM Y pyKax OJHIEl opraHi-
3allii, KoTpa 3a3BUYall Ha3WBAEThCA yPSAJIOM abo
Jlep>kaBolo, a MOTIM HaB'A3asio Iild opranizamii
JUCLMILUIIHY 32 LOINOMOTOK0 €KOHOMIYHOI Ta IOo-
JiTuyHoil KoHKypeH1il» (Hopkyc, 2016). Posrus-
JIal04d pi3HOOGIYHI MOIJIsiiM Ha BU3HAYEHHS JEep-
’KaBH, MOXKHa 3YCTPITH JAedKl CX0Xi BU3HAYEeHHH,
110 NiATBEP/DKYIOTh TaKOX CYKYIHICTb O3HAK, AKi
NMpUTaMaHHi IbOMY sIBHUINY. Jlep:kaBa — 1ie my6.1id-
Ha, MOJIITUKO-TEPUTOPia/ibHA OpraHisalisa cycri-
JIbCTBA, 1[0 Ma€ CyBepeHITET, AKUN 3a6e3Me4yETh-
cd cnenjajJbHOI CUCTEMOIO ONOJATKOBYBAaHHSA Ta
npumycy (CyxoHoc, 2002). lep>kaBa — 1ie NOJIITHKO-
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TepuTOpiasibHA opraHisaljis ny6/iyHoI B3Iy, 1110
Ma€ CyBepeHiTeT, creljajJbHUN anapaTr ynpaBJiH-
HA ¥ NPUMYCy, BCTAaHOBJIIOE NOJATKH, 3JaTHA 3a
JOINOMOI010 IIpaBa HaJlaBaTH CBOIM BeJIIHHAM 3a-
raJlbHoOGOB’I3KOBOI CHJIM JIJI1 BCbOI'0 HaceJIeHHs
KpaiHY, iCHy€ B COLia/IbHO-HEOJHOPIAHOMY CYCITi-
JIbCTBI Ta 3/iMCHIOE YNPaBJiHHS 3arajbHOCYCHi-
JIbHUMH cripaBamu (['y1agku, 2016).

ToMy Mo)kHaA NOroJUTHCA 3 KOMIJIEKCHUM
BU3HAUYEHHAM IOHATTA JepXKaBu AK IOJITHKO-
IIPaBOBOI'0 IHCTUTYTY, YHIBEPCAJIbHOI MOJITUYHOI
¢dopmu opranizauii cycninbcTBa, 1[0 XapaKTepH-
3YETbCS CYBEPEHHOI0 BJJIOK0 ab0 CYKYIHICTIO
IHCTUTYLIA MOJITUYHOTO, a/IMiHiCTPaTUBHOTO, BO-
€HHOTO, Cy/I0BOTO, PeJIriiHOro M KyJIbTypHOIO Xa-
pakTepy, 3a JONOMOIOI0 fAKHX 3JIMCHIOETbCA YII-
PpaBJIiHHA NIEBHOIO TEPUTOPIEIO Ta HACEJIEHHSAM, 110
npoxvBae Ha Hill (HopT, Bosuiic, Baiirect, 2017).

Posrsiaparoun OHTOJIOTIIO JlepaBH, HAroJio-
IIyBaJIOCS1 HA 0COBJIMBOCTI il MOGYA0BH, BUXOAYH
i3 npyuTaMaHHUX il 03HaK. L|i 03HaKU [103BO/IAIOTH
OXapaKTepu3yBaTU Ta 3pPOOUTH BHUCHOBKH LIOJO0
nediHiuii TepMina «gepxkaBa». ToMy A1 BCTaHO-
BJIEHHSl 00’€EKTHMBHOCTI JOCJi/)KYBaHOT'0 NMUTaH-
Hsl HEOOXi/ITHO PO3TJISIHYTH 03HAKU JieprKaBH.

Mo>xkHa BUOKPEMHUTH TaKi O3HAKU JAeprKaBU:
1) TepuTOpis - 1e meBHa 06MeXeHa KiJIbKiCThb
3eMHOI [T0BepxHi, Ha AKY NOIIMUPIOETHCA JepKaB-
Ha BJy1aja. /lo 3eMHOI NoBepxHi, Ha AKiil po3Tallo-
BYETbCSI TEPUTOPis Jlep>KaBH, HaJNEXUTb: ak-
THYHA TEPUTOPId — Lje TepuTopid, po3Mip AKol
BU3HAYa€TbCA HalliOHAJbHUM 3aKOHOJAaBCTBOM
Ta MKHapOJHUM 3aKOHO/JABCTBOM (CyXO/iiJ, BO-
JHUH MPOCTip, A0 SIKOT0 Ha/leXaTh TEPUTOpiaib-
He Mope 1 BHYTpIllHI BOAY, NOBITPSIHUI NPOCTIp,
pO3TallOBaHUM HaJ, CYXOMyTHUM i BOAHUM IPOC-
TOpaMH, HaJipa Mij, CyXOMyTHUM i BOGHUM MPOCTO-
paMu); KBasiTepuTOpisA — Lie NpUOIU3HA TEPUTO-
pisi, Mexi SIKOI MOCTIMHO 3MiHIOKTbHCA (BiMChKOBI
KopabJii ¥ JiTaNbHi aapaTy, MOPCbKi ¥ MOBITpsi-
Hi cyAHa, 1o nepe6GyBalOTh HA HeKOMepLiiHiN
Jlep>KaBHiH cay»6i, He3aeKHO Bif, TOrO, /e BOHU
nepebyBalOTh; TOPTOBEJIbHI MOPCHKI i NOBITPSHI
CyJHa IiJi mpanopoM MeBHOI AepxaBu y BijKpu-
TOMY MOpi, NOBITPAHOMY MPOCTOPi HaJ BiJKpH-
TUM MOpeM; KOCMiuHi 06G’€KTH, 1[0 HajeXaTb
Jlep’KaBi; a TaKoXX TPyOOMPOBOAM U MiZIBOJIHI Ka-
6esi; HadTOBI ¥ iHILI J06YBHI BULLKU ¥ BiAKpUTOMY
MODi; TepUTOPIl AUIIJIOMAaTUYHUX IPEACTABHULITB |
KOHCYJ/IbCTB); 2) HaceJleHHs — Iie CYKYIHICTb 0ci6,
SKi CHiJIbHO MPOXUBAIOTh Ha MeBHIN TepuTOpii,
0 € KOHKPETHU30BAHOIO, Ta Mepe0yBalOTh IIif
IPaBOBUM i BJIaZJHUM BIVIUBOM Jiep:KaBu; 3) cy-
BEpEHITeT — Lie BJACTUBICTb BJIAJU B paKypci 1no-
JIITUKO-IIPABOBOI XapaKTePUCTUKH, 110 perJaMe-
HTOBaHa HOPMAaTHMBHO-NIPABOBUM aKTOM, AKHUHU
XapaKTepu3y€e BJaJly B JepXaBi K BEPXOBHY,

He3aJIeXKHy, HeNOJJIbHY Ta €AWHY. Bl nepxasy,
110 MalOTh N€BHY TEPUTOPII0 Ha AKiH NpPOKUBAE
NeBHA KiJIbKIiCTb 0Ci6, Ha TepUTOpii AKOI iCHYIOTh
OpraHu BJajy, € BiAnoBifHOW0 $OPMOI0 YCTPOIO,
110 Ma€ Jiep>kaBHUM cyBepeHiTeT. byab-aka aep-
»KaBa, He3a/IeXKHO Bif, BeJIMYMHMU II TepUTOpil, Ki-
JIbKOCTi HaceJieHHs1, GOpMHU NpaBJIiHHSA i yCTpoIo,
Ma€e cyBepeHiTeT. HaToMicThb cyBepeHiTeT Jep-
»KaBU € BaXXJIMBUM €JIeMEHTOM, IKUI BXOJUTH 10
CYKyIHOCTi 03HaK MibXHapoJHOro npasa; 4) cuc-
TeMa BJIaJJHUX OPraHiB Ta iHIINX OpTraHi3aljinHUX
CTPYKTYp, IO € Jep)XaBHUM MeXaHi3MOM, Ha
KWW TOKJaJeHo peasizauiro ¢QyHKUiH Ta 3a-
BJlaHb JepxaBu. OKkpeMi opraHu BJIaiu YTBOPIO-
I0Tb anapar Aep:kaBH; 5) cucTreMa npaBa, ska Mi-
CTUTb CYKYIIHICTb HOPMAaTHUBHHUX, 3arajibHO060-
B’I3KOBUX IpaBUJ MNOBEJiHKH, II0 PEryJIolTb
CycnijibHI BigHocMHU. Ha miacraBi BiANOBiJHUX
IPaBOBUX HOPM BCTAaHOBJIIOIOTLCS Cy6 €KTHUBHI
IpaBa Ta IPUAUYHI 060B’A3KY, fKi, KPiM BCTaHO-
BJICHHA NOPAJKY B3aEMO/II YJIeHIB CyCliJIbCTBA B
Jlep>kaBi B Mexkax IpaBa, pPerjaMeHTyHTb 000-
B’SI3KM BUKOHAHHS BJIQ/IHUX pillleHb; 6) AeprKaB-
Hi cUMBoOJIY (TIpamnop, repo, riMH); 7) rpoMajsiHC-
TBO; 8) rpoioBa oguHULS; 9) y4acTb Jiep>KaBU B
MDKHaApOJHUX OpraHax Ta oOprasizauiax ToIo
(Benepnikos, 2015).

AHasi3ylouu O3HaKW Jep:kaBH, 6araTo Hay-
KOBIiB MalOThb OZJHAaKOBI NOIJIAAM Ha iX BUJOBY
PiSHOMaHITHICTB, ajie 3MiCTOBHA CKJIaZloBa B KO-
JKHOTO0 € pi3HO10. ToMy npoaHani3yeMo NOrAsALU 3
LbOI'0 NUTAHHSA, PO3KPUBAIOYM 3MICT KOXKHOTO 3
eJIeMeHTIB O3HaK JiepKaBHu.

1. IcHyBaHHA MoJIiTUYHOI My6/IiYHOT BJIaAU B
JlepKaBi. EJMHUM CHIJIbHUM eJIEMEHTOM [JIsl BCiX
BapiaHTIB BU3HAYE€HHA JepKaBU € OHTOJIOTIA Mo-
JiTU4YHOI ny6J1iyHOl BJafu, 60 BOHA € nepuioyep-
FOBUM I{HCTUTYLiMHUM eJieMeHTOM iCHyBaHHS
Jlep>kaBU. 3a BCIO iCTOpito JIIOACTBA B CYCIiJIbCT-
Bax iCHyBaJia Ta iCHye neBHa Bjajia. YueHi qude-
PEeHL{0I0Th BJaJly HA OCOBUCTY Ta COLiaJbHY.
Tak, MOXeMO NpoC/IiJKyBaTH PO3BUTOK Pi3HHUX
BU/JIB BJIaAM, ajle Lled PO3BUTOK He BUKJIIOYAE
iCHyBaHHSl NonepeJHbOIO BUAY, a caMme: naTpiap-
Xa/lbHOI BJaAy, TO6TO B POAMHI, paboBIaCHULLb-
kol yu deosasbHOI, TOGTO BJIAJU HAJ PaboOM UM
CJIyTO10, BJIAJY BJIACHUKIB 3aC06iB BUPOOHUIITBA,
TOOGTO €KOHOMIYHOI, BJaAu JyxoBHOI. Bci Buau
BUIIlENIeEpepaxoBaHoi BJaAu € abo iHAUBiAyaIb-
HOI0 BJIa/IO10, 260 KOJIEKTHBHOIO, 1110 iCHY€E 3aB/s-
KM [epCOHaJIbHOMY MiANOPAAKYBaHHIO KepoBa-
HuMM. [lpy 1pOMy BOHa He € MyOJiYHOI Ta
3arajibHOI0. Bi1aja, 110 nolMproeThes Ha BCe Cyc-
MiJIbCTBO, PO3MOJIIIETbCA 32 TEPUTOPIEID, TOGTO
ii f1ier0 OXOIUTIOIOTHCS BCi 0COOH, sIKi epe6GyBaloTh
Ha neBHiNM TepuTopii. [ Li€l BJaayu He BaIIU-
BO, YU MalOThb B3aEMO3aJEXHICTb MK c06010 3a
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IEeBHUMU 03HAKaMU 0co0H, sIKi HepebyBarOTh Mif,
il BnuinBOM. Bsiafia opraHiB NoIMpOETHCA Ha BCiX
rpoMajisiH Jlep’KaBy, a TaKoX ocib Ha ii TepuTo-
pii: iHO3eMHUX rpoMajiaH, anaTpuAis. JlepxaBHa
BJIaJla HAJIEXKUTh NEeBHiN KiJIbKOCTI 0cib, 1110 3/ii-
CHIOIOTb KEPIBHHUIITBO JAep)kaBolo. HeBig eMHUM
Ta BaXX/JIMBUH esleMeHT Oy/b-KOi BJaaju 3i cre-
nuoikow yIpaB/aiHHA - lLie amnapaT NpPUMYCY,
SIKUM CKJIaZla€Thesl 3 apMii, mouinii, cay»k6u BU-
KOHaHHA IIOKapaHb, PO3BiJKH, KOHTPPO3BiJKH.
BylafiHU# anapaT Ma€ BUKJIIOYHEe IPaBO Ha BXKUT-
TS IPUMYCOBHUX 3aXO/iB.

2. TepuTopiasibHa opraHisanis HaceJIleHHs Ta
3/iiCHEHHd BJIaiu Ha NIeBHIN TepUTOpii. Y nepsi-
CHUX CYCIHiJIbCTBax KOXKEH i3 HOro 4/eHiB HaJje-
KaB JI0 BiZMOBiAHOTO HApOAY, MJIeMeHi, poay. Ane
pifZ 4acTo He MaB €EAUHOIO MicClid IPOKMBAHHA Ta
nepecyBaBCs TEPUTOpPIAMU. 3 MOMEHTY BHHUK-
HeHHS CyCHIJIbHOT'O YTBOPEHHS, a CaMe Jiep>KaBH,
KpPOBHE CIOpiTHEHHS OCi6 yTpaTHJIO CBOE 3Ha-
YeHHs Yepe3 Te, 10 3ac060M 06’€THAaHHS YJIEHIB
CyCHiZIbCTBA BUCTYNWJIA JiepXKaBa, a caMe Tepu-
TOpis, AKa Mae neBHi KopJoHU. Toxi ¥ 3’ABUBCA
NPUHLUI OopraHisanii cycnizibcTBa 3a TepyuTopia-
JIBHUM pO3MOJIJIOM, BiAIOBIAHO [0 AKOrO iCHy-
BaJla Ta iCHY€ CbOTOJHI Jep)KaBHa BJaJia: BOHA
MOLIMPIOETHCA Ha KOHKPETHO BHU3HA4YeHY Tepu-
TOpilo, @ caMe Ha 0cib, ki nepebyBalOTh Ha Hil.
TepuTopis AepkaBU € Tak 3BaHOI0 06a3010 Mare-
piasbHOTO XapakTepy, 6e3 sikoi BOHA He 3MOXe
icHyBaTu 4epe3 Te, 110 Oy/ile HE MOXJUBO BU-
3HA4YUMTU Mexi Ail IHIIKUX eJleMeHTIB JepiKaBU.
TepuTopis fep:kaBU MOXe NOJINATHUCA Ha NeBHI
OJUHML, AIJIAHKY, 30HHU, OKPYTd TOLL0 3afJid
po3MnoAiny BIJIMBY BJI3aJJHUX OpPraHiB Ta Ail aKTiB
3aKOHO/aBCTBa.

3. CyBepeHiTeT JepxaBu. Moro me MoxHa
Ha3BaTH Jlep>KaBHOIO0 He3aJIeXKHICTIO y 3/iCHEH-
Hi BHYTPILWIHBOI Ta 30BHIIUIHBOI MOJITUKH, He3a-
JIKHICTIO TepuTopil JepaBU, HaceJIeHHA Bij
iHIKMx HapofiB Toujo. CaMOCTiMHICTD Aep)kaBu
NPOSIBJISIEThCA B 1 3/[aTHOCTI He3aJIeXKHO NpUiiMa-
TH BJIQJHI pilleHHs, BUAABaTU 3arajbHOOOOB 13-
KOBI IpaBWJia MOBEJIHKU /Il BCbOI'O CYCIIJIBCTBA,
BCTAHOBJIIOBaTH W 3abe3nedyyBaTU €JWHUM Ipa-
BONOPSJIOK, BU3HAYaTH NpaBa ¥ 06OB'SI3KU I'po-
Ma/IsiH, TI0Ca/IOBUX 0Ci0, iepKaBHUX, NAPTiMHUX i
rpoMajiCbKMX opradizauiv. Ha 3oBHimHbODOJII-
TUYHIA apeHi CyBepeHITeT JepaBU NPOSIBJIS-
€TbCA B HE3aJIXKHOCTI Ta piIBHOIPABHOCTI y Bij-
HOCHMHAaxX 3 IHIIKMMHU JAepKaBaMU. TaKUM YHUHOM,
JepKaBHUM CyBepeHITeT BcepeAuHi KpaiHu i mo-
3a Helo M0JIATa€ Y BUHATKOBOMY, MOHOIIOJIBHOMY
npaBi Jep>KaBU BiJbHO, 6€3 CTOPOHHBOTO BTPY-
YaHHA BUPILLyBaTH BCi CBOI CIIpaBU.

4. CucteMa omnojaTKyBaHHs. BoHa icHye 3
MEeTOI0 HallOBHEHHS OI0/PKETY Jlep>KaBy Ta opra-

HIB MiCIleBOro CcaMOBpsAAYBaHHS (SKIIO Taki
CTBOpEHi Ta iCHYIOTb) JJis1 33/10BOJIEHHSI 3arajib-
HOCYCIIJIbHUX Ta MicLleBUX NOTpe6 HaceJeHHs B
€KOHOMIYHOMY ILJIaHI.

5. HepospuBHa 3a/1eXHiCTb NpaBa Ta Jepa-
BU. bes Jlep>xaBy He MOXKe iCHyBaTH NpaBo, ajie !
Jlep>kaBa He MOXe icCHyBaTH 6e3 mpaga. fKio me-
pluMii BapiaHT I1ie MOe HEeMOBHOILiHHO iCHYyBaTH,
TO6TO 3a BiJICYTHOCTI KOHKpPETU30BaHOI, JAi€BOI
CTPYKTYpHU anapaTy Npumycy, TO B ApyroMy Ba-
piaHTi 6€3 BCTaHOBJIEHHS 3araJlbHO060B’ I3KOBUX
NpaBuUJI IOBE/iHKHY, 1I0 TapaHTYIOThCA OpraHaMu
BJIaAY, AKi CTBOPIOIOTH NMOPALOK B3aEMOZII 4Jie-
HIB CycCHiJIbCTBa Ta YCyBalTb MOMJIMBUH Xaoc,
iCHyBaHHS{ Jiep>XKaBU HEMOXKJIUBE.

6. ATpubyTH JAepkaBu. [lo aTpuOyTiB Jieprka-
BU HaJIeXaTb Mpanop, rep6, rimH. OKpiM HUX 0
baky/IbTaTUBHUX O3HAK JiepKaBU 1lle MOXKHA Bij-
HeCTH IpoluoBy ofuHUL0. Lli 03Haku 3a6e3mevy-
I0Tb €/IHICTb Ta Y3ro/PKEHICTh HAPOAY MiX CO6010 i
HapoAy 3 opraHamu BJjiajiy (Bosunka, 2003).

OTxe, mnpoaHasi3yBaBLIM HU3KY IOIJIAAIB,
KOTpi BiZjo6pakaloTb OCHOBHI KOMIIOHEHTHU MO-
HATTA JepXXaBHU y CBOIM CyKYyNHOCTi, KOXXeH 3
SIKHUX BijloGpaka€ Ti CKJIaZ0BI, 110 iX MOBUHHA Ta
MOXe MaTH JiepaBa, J0X04UMO TaKOro BUCHOB-
Ky. O3HaKU [iep>KaBU XapaKTepU3yIOTh Ii, BCTAHO-
BJIIOKOYM CKJIaZ0BI 11 OHTOJIOTI], Yepe3 AKi po3Kpu-
Ba€ThCA 11 CYyTHICTB. [l0 OCHOBHUX O3HAK Jep:KaBU
MOXXHa BiIHECTU: TEPUTOPiI0 — YaCTUHA 3eMJi, y
MeXkax fIKOI JlepaBa iCHYe; HaceJleHHS — NeBHa
KIJIbKICTB 0Ci6, KOTpi MPOXKUBAIOTb Ha MEBHIil Te-
puTopil Jep>kaBH; OpraHd BJIAJAU — CYKYIHICTb
OpraHiB Ta MMOCA/I0BUX i CAYKO0BHUX 0Ci6, 1110 pea-
JIi3yI0Th 3aBAaHHsA W QYHKLUIl JepKaBy; MPaBOBY
CUCTEMY — CYKYIIHICTb NpaBWJ NOBEJIHKH, 110 €
dopMasbHO BUPaXXEHUMH B HOPMaTUBHO-NPABO-
BUX aKTaX MUCbMOBOI GOPMH Ta 3arajibHOOOOB 13-
KOBHUMH, TOOTO TAKHUMH, 1110 TIOIIUPIOIOTHCS Ha BCIX
0cib, gKi nepe6yBaOTh HA TEPUTOPIi JepKaBH, I
IpaBUJIa CIPSMOBaHI Ha peryJiloBaHHA CYCiJIbHUX
BiJIHOCHH; NIOJJaTKOBY CHCTEMY — CYKYIIHICTb 3ara-
JIbHOOOOB'sI3KOBUX I'POLIOBHX BHECKIB 3a IIpOBa-
J>KeHHS MeBHOI AisiJIbHOCTI, BOJIOJiHHS MEBHUM
MallHOM a60 BUMHEHHS NeBHUX IOPUJUYHO 3Ha-
YymuX A y J0oXij Aep»kaBu abo opraHiB MicCIeBO-
ro CaMOBpsAAyBaHHs. TakoX BYeHi 10 O3HAK Jep-
»KaBM J10[al0Th CyBepeHiTeT. MU Mmoro/pkyemMocs 3
TaKO AYMKOIO, [IPOTe TiJIbKU Y 3B’SI3KY 3 iCHyBaH-
HAM apMii iep>kaBH, 60 MPIOPUTETHO HE3ATEKHICTh
JepKaBU MO)Ke 3ab6e3MedvyBaTHC iCHYBaHHSM CH-
JIbHOI, 60€37jaTHOI apMii, fika 3M0OKe rapaHTyBaTH
JepxkaBi IK BHYTpIllIHIM, Tak i 30BHilIHINA cyBe-
peHiTeT Bif mocsiraHb 3 60Ky iHIIUX OCio.

[lizcymMoBylouM BULIEBUK/IAZieHe, MOXHa
3pO6GUTH BUCHOBOK, 1[0 Jiep:KaBa — Lie MOJIiTHUKO-
TepuTOpia/ibHa oOpraHisalida CycHnijJibCTBa, fqKa

105



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

Ma€e CBOI OpraHU ynpasJliHHS, IPAaBOBY CHUCTEMY,
CUCTEMY OINOJATKyBaHHS, apMilo Ta iHmi daky-
JIbTaTUBHI O3HAKH, SIKi JO3BOJIAIOTh Y CBOIM Cy-
KyIIHOCTI 3/[liCHIOBATH OpraHisaliilo cycrijbcTBa
3 METOI0 10T'0 PO3BUTKY.

JepxaBa 4K CycliJibHe $BUILEe peasi3ye
npyuTaMaHHi I QyHKILi], 1110 € OCHOBHUM 3aCO60M
BTiJIEHHS 1I BJIaCTUBOCTEH, SIKi 3yMOBJIIOIOTh iCHY-
BaHHA Jlep>KaBU B CYCIJIbCTBI Ta BUIPaBAOBYIOTh
HAasABHICTb caMe BU3HA4YeHUX XapaKTepUCTHUK. A
BCTaHOBJIEHHS] (QyHKILiOHa/JIbHOI CKJIaZl0BOi [Jep-
»)KaBM HeoOXiZHO NpoaHasli3yBaTW miaxoAu Ao ii
BUHMKHEHHS, 10 BU3HAYalOTb CYyTh NOXOKEHHS
Ta BUHUKHEHHSI 060B’I3KOBUX QYHKIINA. AHaIi3y-
104U MiIX0AU 0 BUHUKHEHHS JlepKaBU, HeobXif-
HO BU3HATH, L0 OKpIiM iCHYBaHHA yABJIeHb, AKi €
3araJIbHONPHUHUHATHUMH 3 TOYKH 30py NOXOKEHHA
Jlep>kaBH, CBiZJOMO irHOpPy0ThCsA GaKTH, 1110 MalOTh
cyTTeBe 3Ha4eHHs. Ciif 3rafaTy, o CyTOo iCTOpu-
YHUN aKT MOXO/PKEeHHs Jiep)KaB 3aCHOBAaHWUM Ha
izlel BUXo/y 3 BiJoMuX OTpe6 YM 3 MEBHUX pallio-
Ha/IICTUYHUX | MOpaJIbHUX NPUBOJIB, BBAXKAIOUH,
0 A/ MiATPUMKU MopaJli Ta JIACbKOI IiJHOCTI
C/iJl TPUXOBYBAaTU AiNCHUHA TPUPOJHUH CIOCiO
BUHHKHEHHS eprkaBu (Gumplowicz, 1926).

[cHYIOTBh Ki/IbKa Teopill MOXOJKEHHS JepKa-
BU. Cepes HUX € MaTpiapxasibHa Teopisi, KA 3a-
CHOBYETbCA Ha TOMY, WO Jep)KaBa MOXOAUTH Bif
ciM’l, To6TO ii BUHUKHEHHS B pe3yJbTaTi MOB'S-
3aHO 3 iCHyBaHHSIM NaTpiapxaybHoi ciM'i. Teopis
MICTHUTb NOJIOKEHH$, 10 BU3HA4YalOThb PO3BUTOK
JeprKaBU micid 11 3apo/pKeHHd i3 IpoLeciB AUHa-
MiKM naTpiapxaJbHOI ciM', TO6TO Jjep>kaBa BUHU-
Ka€ Ta pO3BUBAETHCA 3a aHAJIOTIEIO: MiC/I BUHUK-
HEeHHS1 TaTpiapXajJbHa ciM'd 31 3pocTaHHAM il
YHCEeJIbHOCTI MepeTBOPIETHCS HA 06’ €AHAHHA Ci-
Mel y IJIeMeHa, IicJis CO03U I1JIeMeH, HApOHOCTI.
ApucTroTesb CTBEp/KYBaB, 1110 JepXKaBa YTBOPH-
Jlacsl BHaC/iJOK 00’eAHaHHA cenauwl, OTxe, 1jd Te-
opifl Takox MepefbadyaEe BUHHUKHEHHsI JepaBU
BiJl 0cib, TOMy Jep:kaBa € pe3y/bTaTOM HPUPOJ-
HOT0 MOTATY /10 CiIMERHUX B3aEMUH, CIIIJIKYBaHHS, a
BJIaJIa rocyiaps (MOHapXa) € MPOJOBXKEHHSM BJla-
1 6aTbKa (marpiapxa) y ciM’i, 10 Ma€ Jiep>kaBHO-
BJIACHUIbKUH xapakTep (CkakyH, 2009). [Icuxosio-
riyHa Teopisl BUHUKHEHHA JlepKaBH BHU3HAYaE, 1110
Jlep)kaBa 3'IBUJIAcCA SIK HaCAiJOK BJIACTUBOCTEN
JIIOJICBKOI MCHXIKH, TOOTO JlepkaBa — Lie noTpeba
JIIoJlel icHyBaTH B couiymi. Bax/iuBowo € Hadas-
HiCTb NOTpebu ocib y miAKopeHHI KOMYyCb, TOOTO
Jiflepy (aBTOpUTETY BJaJli), BKa3iBKaMU SIKOTrO
MOXHa 0y/si0 6 KepyBaTHUC B MOBCAKIEHHOMY
KUTTI, 6KaHHA MiAKOPATH Ta MiJIKOPSATUCS, L0
CKJIAJIOCS iCTOPUYHO B JIFOACBKIN cBifloMocTi (3a-
JIeXKHICTb BiJi aBTOpPUTETA BOXZIB, pesiridHux i
MOJIITUYHHUX JiA4iB, a TaKOX LapiB, KOpoJiB Ta
iHmux sigepis) (I'ycapeBa, Tuxomuposa, 2017).

Ha migcTaBi 11bOro Mo>XHa 3pOOGHUTH BHCHO-
BOK, 1110 BUHUKHEHHS JlepaBU O6yJI0 3yMOBJIEHO
pisHMMHU noTpebaMu cycninbcTBa, 60 caMe Jep-
’)KaBa CTBOpeHa JJisl YrpynyBaHHS Ta peryJio-
BaHHA CyCIIIJIbCTBA. TOMy MOXXHa CTBEP/RKYBaTH,
1o QyHKUil Aep:kaBU BUHUKJIMU Pa3oM 3i CTaHOB-
JIEHHSIM CaMoi Jiep>KaBy, pO3BUBaJIMCh Ta iCHyBa-
JIY TIapaJiesIbHO. 3aJIeXKHO BiJy METHU BUHUKHEHHS
Jlep>aBu 11 pyHKIIT MOrJM Jlel0 pi3HUTHUCS, aje
OCHOBHUMH 3aJIMIIINUCD Ti, IKi O/ MOB’sA3aHi 3
OpraHisali€ro CycnijJibCTBa Ta peryJal0BaHHAM
CyCHIJIBHUX BiHOCUH. 3aJJis [eTaJbHOr0 pO3r-
Jaaay QyHKLIM Jep:kaBM NpoOaHali3yeMo JesKi
NOTIJIAHA HAYKOBLB.

[ToyaTKOM PO3KPUTTS KBiHTeceHIii PpyHKIii
Jlep>kaBy ctasa npansg Tomaca T'o66ca «JleBia-
dan». Ak BigoMo, aHriHcbKUE dinocod kpiMm
TOrO, 110 PO3POOUB LJIICHY ¥ OpUTiHAJIbHY KOH-
LeNLil0 NOXOXEeHHA Jep)KaBH, fKa 34iMCHUIa
NepeBOpPOT B €BPONENCHKIN MOJIITUYHIN i MpaBo-
Bill AyM1li, TakOXK Ha/aB NPONO3ULiI0 1040 QyH-
KLiOHYBaHHS Jep:aBY, a caMe BKa3aB Ha IMaHy-
BaHHS NpUHOUNY MexaHinuaMy (IlleBnos, 2011).
Ha ¥ioro norssj, GyHKIil gepaBu CJ1iJi BU3HA-
YaTU He K 0JHOPa30Bi Aii, a AK CIJIAHOBaHY Jid-
JIBHICTb BiAIIOBIHUX OpraHiB BJjaJH, L0 COpH-
MOBaHa Ha JIOCATHEHHS BiJIOBIJHUX 3aBAaHb Ta
BiJlo6paka€e CyTHICTb Jiep>KaBU Y BUJISAAI 3B'A3KY
ny6JiiYHOI BJIaiM W OpraHi3oBaHOIO JIepPKaBOI)
KiJIbKOCTi Jitofiel, cycnisiberBa. JlocnigHUK Bu-
HaMIIOB J0BOJI LiKaBy Ta He3BUYallHy KOHIEl-
I[il0 MepuIoYeproBUX HUIAXIB QYHKI[IOHYBAaHHS
Jlep>KaBy, 110 MaJia 3Ha4YHUH BIJIMB Ha JUHAMIKY
Jlep>kaBHUIbKOI Teopil y chepi npaBa nmpoTsarom
HAaCTyNHUX CTOJIITh, IKa Jla€ 3MOTY Kpalje 3po-
3YMITH iCTOPUYHY reHe3y Cy4aCHUX TEOPETUIYHUX
ysaBJeHb npo ¢yHKuii gepxaBu (Kyxtuk, 2015).
[HmI HaykoBHi po3risgaid  QyHKLiOHATbHY
CKJIaZIOBY, NIOPIBHIOOYH 11 i3 CYTHICTIO JepKaBHu.
Hanpuknag, y kBiHTeceHuii chepu JisiibHOCTI
OpraHiB JepaBHOI BJaJU Ta ajMiHicTpauii, y
CHUCTEMI €KOHOMIKHU JepiKaBH, y COoLjiaJIbHO-I0JIi-
TUYHUX BiJTHOCMHAX MiX rpoMaJiiHaMH, OpraHa-
MU Jlep>KaBU Ta iIHO3EMHMMM Jlep>KaBaMU Ha BHY-
TpilIHbOMY Ta MiXHapogHoMy piBHiI (Jleresa,
2012). Morsaaum Ha KBiHTECEHII0 Jlep>KaBU Ta
oHTOJIOTiI0 ii QYHKIiN 3MiHIOBa/IMCA MPOTArOM
Bci€l icTopii. Po3rasgatoun yacosi Mexi XX cT., 1i
MUTaHHA BU3HAYaJUCA K 3arajibHe BYEHHS PO
JiepkaBy. 3 nmoyaTtky XX CT. A0 HOro cepefHWHU
3MICT NOHATTA «QYHKLII Aep:KaByU» PO3IJIsAAN0CH
3a J0NOMOI0I0 BUSHAYEHHS JlepKaBH, OKPECIII0I0-
yH ii colliasibHe NMpHU3HAYEHHS (PO3KPUTTS TeHJe-
HIii po3uIMpeHHs cpep BIUIUBY JeprKaBHOI JislJib-
HocTi). 3 Apyroi MoJIOBUHM Ta A0 KiHig XX CT.
MoJIOXKEHHS Teopii QYHKIIN Jiep:kaBH PO3KpPUBa-
JIUCh LIJIAXOM BUABJIEHHA 1X NPUPOAU, KpUTEPIiB
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ki1acudikalii, XxapakKTEPUCTUKH OKPEMHUX BH/IIB;
byHKUIT ep)kaBU TPaKTYHOThCS SIK OCHOBHI Ha-
npsMHU i AisibHOCTI, 10 Bijo6pakatoTh ii coria-
JIbHY CYTHICTB i NpU3HaYeHHA (Lie BUSHAYeHH €
B 006iry cy4acHOI FOpHU/IUYHOI HAyKHU U 10 HUHi). 3
kiHig XX cT. 6a4uMo BIUIMB Teopii mpaBoBoi, Je-
MOKpPaTHU4YHOI Jep:kaBY, rapaHTyBaHHS IIpaB Ta
CBO0O/I JIAWHH, TOOTO CKI3J0Ba GYHKIHN Jep-
kaBU 3MiHWIacA. 3 noyaTtky XXI cT. i gorenep
BiI6yBa€eTbCcs BUJI03MiHHICTh AediHinii ckiamo-
BUX 4YaCTUH TepMiHa «¢yHKUil aepxaBu» (y
3B’13Ky 3 YIIPOBa/KEHHSAM ifiel cepBicHOI fepxa-
BU U JlelleHTpasti3allii), mocujeHHs B3a€EMOBILIH-
By BHYTpILIHIX i 30BHIIIHIX QYHKLIA Aep:xaBu
(MenbHuuyk, 2019).

Jesdki HaykoBIi He BHW3Ha4yawTb QYHKIi
JeprKaBu JiMlle Ha mifcrtasi 11 CyTHOCTI yepes Te,
10 BOHM 3MiHIOIOTbCS Yepe3 BIJIMB Cy0 €EKTHB-
HUX Ta 00’eKTMBHUX ¢akTopiB (MoAepHizauis
CyCNiJIbCTBA, BUMQAKOBI Ta HaJ3BUYalHiI o6cTa-
BUHH, IJIaHETapHi mpouecu). Ajie 1e BUKJIIOYAE,
o Jiep>kaBHI QYHKIII € OCHOBHHUM OCepesiKoM
3MiCTy, SIKUU MICTUTbCA B CYKYNHOCTI ULISAXiB
BIJIMBY Ha COLiyM, L0 BUMara€ BU3HA4YeHH Ha
MifCcTaBi METOAOJIOTIYHUX CKJIaJIOBUX IX Mi3HAHHSA
(Oneintnikos, 2013). /loBoJii 3MiCTOBHUM € BU3Ha-
YeHHs QYHKLIN Jep’KaBU sIK MeBHUX HANpsMIB 11
JIAJIBHOCTI, 10 BiJOKpeMJIEHI 3a CTPYKTYpOIO Ta
3MiCTOM, 3yMOBJIEHI CYKYIHICTIO 00’€EKTUBHHX
dakTopiB, € 3acobamu peaJisallil 3aBaaHb, Bijl0-
OpaXkaloTh 3aKOHOMIPHOCTI opraHisaiii gep:xaBu
AK CKJaZHOI coujaJbHOI CUCTEeMH, CIPUYUHAIOTh
BUHUKHEHHS Ta JUHAMIKY AiAJbHOCTI JlepKaBU B
icTopil, BUCBIT/IIOIOTL CK/IaZ0BY Jep:KaBU Ta ii
NPaBOMOYHICTh K Y4YaCHUKA MiXXHApOJHO-IIpa-
BOBUX 3B’s13KiB (Bapuy, 2006).

Kpim Toro, dpyHKIii MatoTh pi3Hi MposiBY, 1110
CTBOPIOE BIAINOBIJHY BUJOBY pPi3HOMAHITHICTD.
OcHoBHI ¢yHKIil — Lle AOBoOJI 3arajibHi ¥ Hal-
OisblI CyTTEBI KOMIJIEKCHI LLISAXH JepraBHOI
JiAJIbHOCTI, AKi CIpAMOBaHI Ha peaJsizalilo 0CHO-
BHUX IiJieH i 3aBJJaHb, 1[0 CTABJISTHCS MepPe HElo
y meBHUH mepioj icTopii. Jlo HUX Ha/exaTb TaKi
byHKIIIT: 060poHa KpaiHH, 0XOpOHa MpaBONOPS/I-
Ky, 0XOpOHa IpaB i cB060/ rpOMa/isiH.

SAK110 MOPIiBHATH 3 OCHOBHUMH (QYHKI[iSIMHY,
SIKi OXOIJIIOIOTh CBOIM BIJIMBOM HaNOi/bII icCTOT-
Hi chepu cycniibHUX BiTHOCHH, A0AaTKOBI pyH-
KUil peasi3oBylOTh BIUJIMB Jiep>KaBM B NEBHiH,
MeHIi# 3a 06cAroM cdepi CycniJibHUX BiJHOCUH
(xypaeBa, 2005). Takox icHye nozin pyHKIIiNA
Ha BHYTpIllIHI Ta 30BHIllIHI, KpUTepieM audepeH-
Lianii AKUX € 30Ha BIIMBY Jep>KaBU.

OTxe, MO’KHa 3pOOUTHU BUCHOBOK, 1110 YHK-
il lep>kaBy SAABJISIOTh COO0K0 CYKYINHICTh Hampsi-
MiB JifJIbHOCTI BiANIOBIJHUX OpraHiB BJaJH, AKi
COpsSIMOBaHI Ha [JOCATHEHHS BCTAaHOBJIEHUX 3a-

BJlaHb 33/l/I1 peasi3aliii MeTH iCHyYBaHHSA Jepa-
BU. 3aJIEXKHO BiJj MeTH iCHyBaHHs Jep:kaBU QyH-
KIil MOXyTb MaTH JudepeHiialit. fckpaBuM
MPUKJIaJ0M BUJ0BOI Pi3HOMaHITHOCTI MeTHU BU-
HUKHEHH{ JiepKaBy, 1110 BU3HA4Ya€ i MeTy il icHy-
BaHHS, € PO3IJIAHYTI Teopil MOXO/KEHHS Jlep:Ka-
BU. OJHAaK Gi/bIIICTh i3 HUX MAalOThb CIJIBHICTD Y
METI — Iie OpraHisalifi CyCliIbCTBa, PETryJII0BaHHS
CYCIIJIbHUX BIJHOCHH Ta PO3BUTOK CYCHIJILCTBA B
Jepxasi. OTxe, MOXXHa CTBepZpKyBaTH, 110 OCHOB-
HOI0 METOI0 iCHyBaHHs 6araThox Jiep:kaB € 3a6e3-
neyeHHs iCHyBaHH#A Ta PO3BUTKY CYyCIi/IbCTBA.
OxkpiM 11bOTO, 3aJIEXKHO BiJl PYHKIIIOHATBHUX
0COOJIMBOCTEN Ziep)KaBU PO3YMiHHSA 11 LIHHOCTI B
CYCIIIJIbCTBI MOXe 3MiHIOBAaTUCh. MOXXHa HaBeCTH
Taku{ NpUKJIaA. [Jedki BYeHI po3riajarTb Tak
3BaHy NeHiTeHLiapHy nepxaBy. CouioJiorisa mo-
KapaHHSl pO3BUHYyJIa IJIMG0Ke pO3yMiHHA coljia-
JIbHUX Ta ICTOPUYHHUX CWUJ, L0 MaJi0 BIJIMB Ha
JAVHaMiKy nokapaHHs npoTsarom 40 pokiB B Ame-
puli. HaTomicTh BIUIMB COLia/IbHOTO NMOKapaHHSA
B AMepulli 6YB OiJbIII BEJMKHUM, aHDK B iHIIHMX
KkpaiHax. ToMy Jep»aBy pO3IJSfalOTh K «KpH-
MiHaJIbHY Jlep>aBy» i 06TOBOPIOIOTh BiJHOCUHU
MK KpUMiHa/IbHOK J[ep>KaBol i aMepuKaHChb-
KOI0 JIep>KaBolo B Gi/bLI 3arajbHOMY miaHi. To6-
TO 3aJIe)KHO BiJi CYKYIHOCTI (QYHKIIiOHaJbHHUX
0COOJIMBOCTEH Jlep>kaBH ii BU/| Ta IIiHHICTb Y Cyc-
nisibcTBi 3MiHETBCA (Garland, 2013). Kpim 1p0-
ro Jep)kaBa NOBHMHHA 3JiMCHIOBAaTU I'PyNyBaHHA
HaceJIeHHS, 11106 YHUKHYTH pO3raly>KeHOCTi Horo
OKpeMHUX 4acCTHH, MicT To1o. llle ogHa 3 dyHKLik
JieprKaBy TOB’si3aHa 3 Opradisalli€ro HacesJeHHS.
Ha uto npo6sieMy 3BepTaloTh yBary HayKoBLi Ta
BH3HAYalOTh, 10 CTAaTyC HaL[iOHAJIbLHOI JepKaBu
Ha TJIi 3pOCTaHHSA CBITOBUX MICT HEXTYETbCA Ta
HeJ00LiHIETbCcA. HoBa XBUJIA ONITUMI3MY 100
3JlaTHOCTi MicT $opMyBaTH CBOI BJIACHY IOJIi-
THUKY Ta JOJII0O BUKJIMKAE 3aHENOKOEHHS, BUeHi
3aKJIMKalOTb [0 00epeXXHOCTi o0 LbOro Ta
MPOIOHYIOTh 30CepeKyBaTHUCA Ha JUHAMIYHOMY
pO3BUTKY MixHapoaHoi mnepcrnekTuBu (Clark,
Moonen, 2016). Kpim Toro, Big iiHHOCTi Aep:xaBu
B CYCHIJIbCTBI Ta pPO3yMiHHA LbOrO0 OKpPEMHUMH
HOro 4jeHaMH{ 3a/IeXKUTb PiBeHb 3JI0YMHHOCTI,
IO € OJHI€I0 3 MpPO6JIeM, TOB’I3aHUX 3 PYHKIIiO-
HyBaHHAM JiepkaBu. bysio nepeBipeHo Te3y npo
IHBapiaHTHICTb BIKy Ta 3JIOYMHHOCTI LLIAXOM
MOpPiBHAHHSA MoJieJli BikoBoi 3/iounHHOCTI B Taii-
BaHi (He3axigHe KWUTalCbKe CycHiJibCTBO) i3 Ta-
KHMMU CaMHUMU MogensaMu y CnonydeHux llltaTax
Amepuku. 3a pesysbTaTaMu GyJsia BUSIBJIEHA pO3-
ObKHICTb y MOJesisiX BiKOBOI 3/10uMHHOCTI B Taii-
Badi i CLIA (Steffensmeier, Zhong, Lu, 2017). To6To
e Bifjo6pakae piBeHb QYHKLIOHYBaHHS JepXKaBy
Ta ii WiHHIiCTB y cycninbeTBi. ['0BOpsYM npo fep-
3KaBy, CJIil BpaXOBYBaTH BIIUB Il eJleMEHTIB Ha
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CYCHiZIbCTBO, BiJi YOT0 TaK0X 3a/1€2KUTh CTaH CycC-
nisibcTBa B Hi. Tak, y gocuiigxeHHi 6yso Bijo-
Opa’keHO 3B'A30K MOJIITUKM JepXaBU Ta piBHA
3JIOYMHHOCTI, TO6TO peasnizauii pyHKLiN fepxa-
BU B CyCIIiJILCTBI. B 0CHOBY 11b0OTO 6YJI0 OK/Ia/IE-
HO pO3IJf[, NOJITUYHUX MOSICHEHb THOPEMHOIO
yB'sI3HEHHS, CIIUPAlOYUCh Ha JiiTepaTypy 3 Jep-
’)KaBHOI NOJIITUKU. BH3Ha4yeHO, 110 BIJIMB Nap-
TiAHOI MOJIITUKM Ha MOKapaHHA 3aJIeXUTb Bij
TOrO, 3 SIKOI0 BUOOPYOI0 KOHKYpPEHIi€E CTHKa-
10Tbcsl 3akoHogaBLi. (Thomas, Karen, Joseph,
2005). HacnizgkoM 1poro € 3MiHa NOrJsAAy Cyci-
JIbCTBA Ha LiHHICTb AeprkaBu. OjHi€l0 3i ck1am0-
BUX QYHKI[IOHYBaHHSA OY/b-SIKOI JIepXKaBH, KA Ha-
JIEXXHUTb JI0 30BHIIIHIX a60 0 OCHOBHUX PYHKIIiH,
3aJIeXHO Bif audepeHuianii € yHKIiA 060pOHU.
Big 1i piBHsA 3a/mexuTh 06po6yT HacesneHHs. Lle
HiATBEP/PKYETbCA NPOBEAEHUM JOC/IKEHHSM,
[AKe I0JIAraJ0 y BU3HA4YEeHHI BIUIMBY CTPeCOpIB,
NOB’sI3aHUX 3 6e3MeKot0 (HalpUKJIaj, BikiH i Tpu-
BaJIIIMX CTaHIB BilHHU), Ha MOJe/i HACHJIbHUI[b-
KUX 3JI0YMHIB. BucyBaloTbca [Bi ajlbTepHAaTHUBHI
rimotesu: rimoTe3a 3rypTOBAHOCTI, 10 TNepeaba-
4Ya€e 3HWKeHHS 3JI0Y4MHHOI0 HaCUJ/IbCTBA B Nlepion
HiABUILIEHOT0 CTpecy, MOB’sI3aHOro 3 6e3MeKolo, i
rimotesa JieriTuMalii-3BUKaHHs, 10 Mepeabdayae
3pOCTaHHSA KPUMIHAJbHOTO HACWJIbCTBA B TakKi
nepiogu (Landau, Pfeffermann, 1988). 3anexxHo
Biji piBHA edeKTUBHOCTI PYHKIIOHYBaHHS Jep-
»KaBU B CYCHIJIBCTBI MOXXYTb BUHUKATHU [iBA Pi3HI
HacldiAKW NpU OAHUX I TUX caMuX ¢akTopax
BILUIMBY. Y pasi edpekTHBHOI peanizanil PyHKIiN
Jep>KaB{, HaBiTb IIPU HEraTUBHUX CTOPOHHIX
dakTopax BIJIMBY, JOOPOOYT CycHiJbCTBA 3pOC-
Tae. ToMy came yepe3 Habip GYHKIIH AeprKaBH Ta
piBeHb epeKTUBHOCTI iX peasizallil BU3HaYaETbCS
LiHHICTb AepKaBU B CyCHIJIbCTBI.

BHUCHOBKHU. OTxe, BpaxOBYIOUYHU BHUILEBU-
KJIaZileHe, MOXKHA AiNTH TaKUX BUCHOBKIB.

JlepxaBa sIK cycnijibHe sIBUIE fBJISIE COO010
KOMILJIEKCHE MOHATTS, 1[0 MICTUTh OCHOBHI eJie-
MEHTH, fKI XapakTepusywTs ii. [IpoaHanizyBas-
IIM HU3KY MOIVIAZIB yYeHUX, MOKHA BHU3HAUYUTHU
Jlep>KaBy fIK CyBepeHHY, MOJIITUKO-TepUTOpiab-
Hy oOprasisalilo cycmisibcTBa (meBHOI KiJIbKOCTi
JIIoieH) Ha KOHKPETHO BU3HA4YeHil TepuTopii, Jie
iCHYIOTb Ta [iIOTb YIIOBHOBAaXK€HI Ha Te OpraHu
BJIaZy (Aep:KaBHOI Ta MiCLEBOro caMOBpPsIAyBaH-
Hsl), JisJIBHICTD SIKUX BperyJibOBaHa MTPaBOBUMH
HOpMaMHy, L0 SBJSITb C060I0 GOpPMaIbHO BU-

pakeHi, 3araJibHOOOOB’I3KOBi MpaBuUJIa NMOBE/iH-
KU, pery/JIiTUBHHUM BIVIMB IKUX CIIPAMOBAHUM Ha
CyCHiJIbHI BiJHOCUHM 3 MeTO oprasisauii Ta po-
3BUTKY CyCIiJIbCTBA B JiepaBi. To6TO, Ak MOXXHa
no6aYUTH, Iie TIOHATTS € KOMILJIEKCHUM, 60 CKJIa-
JlA€ThCA i3 CYKyNHOCTI 03HaK, 1110 Bijo6pakaloTb
BU3HA4YeHHHA JepaBu. Po3ryigHyTi migxozu nmo
pPO3yMiHHAl IPUYMH, Ki 3yMOBUJIM BUHUKHEHHA
Jlep>aBH, Y4iTKO Biflo6pa3uyu Ti QyHKIiOHANbHI
BJIACTUBOCTI, 110 NpuTaMaHHi iil. [laTpiapxanbHa
Teopiss BUHUKHEHHS Jiep>XaBU BH3HA4ya€ iCHy-
BaHHA peryJaTuBHOI QyHKLII Aep>kaBy, 60 nosBa
Jlep>KaBU 3yMOBJIIOETbC BUOKPEMJIEHHSAM OJHI€El
ocobu mnaTpiapxa B ciM’i. [larpiapx mMaB aBTOpH-
TeT i NpaBo Ha ynpaBJiiHHA BciMa ii yieHaMH, Ho-
ro BoJisl 6ys1a 060B’I3KOBOIO /10 BUKOHAHHS BciMa
yjeHamu ciM’i. [IcuxosioriyHa Teopiss BUHUKHEH-
HS JepaBU Bifjobpakae icHyBaHHSI opradisa-
uiHoi ¢yHKUii feprkaBy, BiAOBiAHO A0 K01 Op-
raHisanis cycmizibCcTBa B €AUHY Ipymly ocCi6, fKi
CHiZIbHO MPOXUBAIOTh Ha NEeBHIN TepuTopii, € ix
noTtpe6oto. ToMy JiepkaBa 3/1iiCHIOE OpraHi3alliro
YJIEHIB CYCIJIbCTBA ILJISAXOM iX 00’€HaHHS Ha
MeBHil TepuTOPil.

Buxozsuu i3 1uporo, GyHKIl JepKaBu MOX-
Ha BU3HAYMUTHU fK CYKYIHICTb JiH, CIPAMOBaHUX
Ha JOCATHEHHA MeTH Il icHyBaHHA. OCHOBHUMH
bYyHKLIAMU JepKaBU € pery/asaTHBHA, OopraHisa-
IiHa ¥ 0GOPOHHA, L0 J03BOJISIE 3/iMCHIOBATH
PO3BUTOK CYCITiJILCTBA B AepkaBi. Kiacudikariis
Jlep>kaBHUX QYHKIIIN € pi3HOIO, AesiKi BYeHi BHO-
KpeMJIIOIOTh OCHOBHI Ta A0aTKOBi GyHKILil, iHITi
- BHYTpIlIHI Ta 30BHilHI. Tak, 10 BHYTpIIHIX
bYHKLINA fep)kaBu MOXKHA BiIHECTU peryJisiTUB-
Hy Ta 060pOHHY, a [10 30BHILIHIX - AUIJIOMaTH4-
HYy 1 EKOHOMIYHY.

Tomy Bij HassBHUX QYHKIIIN y AepkaBi Ta pi-
BHSI epeKTHUBHOCTI iX peasizanii 3ajexuTb 106-
poGYyT i pO3BUTOK HaceJieHHSI B Hil. Y pa3si mos-
HOLIIHHOI peasi3alii KOXHOI 3 MpUTaMaHHUX
byHKLINA feprkaBH, K OCHOBHUX, TaK i Apyrops-
JHUX, 34iHCHIOETbCS edeKTHUBHA opraHisanis cy-
cnizibHOTO JiaAy, 06’€KTHUBHE, PiBHE, CIpaBeAJIMBe
Ta HeylepeXeHe peryJjlBaHHA CyCHiJIbHUX Bi-
JHOCHH, 3aXWCT JepKaBHUX KOPJOHIB, Hajaro-
JDKEHHS JIPYKHIX MIDKHapOJHHUX 3B’SI3KiB TOIIIO.
OT:xe, cycnizibCTBO 6y/ie MaTHU HaJIEXKHI YMOBH JJIs1
PO3BUTKY Ta iCHYBaHHA B Jiep»aBi, a TOMY ILjiH-
HICTB Jilep>kaBU O6y/ie MaTH MicClie B CyCIIIJIbCTBI.

CITMCOK BIBJIIOTPA®IYHUX IIOCUJIAHDb

1. Bapuy O.T. EkoHOMiYHi QyHKIIiT Cy4acHOI AepkaBuy: MPUPO/Ia, 3MICT, TeHAEeHIil pO3BUTKY B YKpaiHi :

JMC. ... KaHJ, opu/. Hayk : 12.00.01. Kuis, 2006. 209 c.
2. BegepHikoB 10. A. Teopia fepxaBu i npasa :

Jlep. YH-T BHYTp. ciipaB, 2015. 468 c.

niApy4HUK. JIHiNponeTpoBChbK : JIHINPONETPOBCHK.

3. Bosinnka K. I'. Teopis gepxaBu i npaBa : HaB4. noci6. Kuis : MAYTI, 2003. 240 c.
4. Tnagku C. O. Teopis nepkaBu i mpaBa : HaBY.-MeTOZ, oci6. [TosrtaBa, 2016.371 c.

108


https://onlinelibrary.wiley.com/authored-by/PFEFFERMANN/DANNY

ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

5. TosnoBatuit M. @., AuToHI0K O. B. [TostiTO/IOriYHME C/IOBHUK : HaBY. moci6. Kuis : MAYII, 2005. 792 c.

6. I'ycapesa C. /I, Tuxomuposa O. [I. Teopis fepxaBy Ta npasa : HaBy. noci6. Kuis : HABC ; OcsiTa Yk-
painy, 2017. 116 c.

7. DxypaeBa O. O. Knacudikanisa ¢yHkuil cydacHoi aepxxaBu. AkKmyaavHi npobaemu depicasu i npasa.
2005. Bum. 25. C. 140-145.

8. Kyxtuk C. B. TpaHcdopmallis fep:kaBy mif BmjMBOM ryoGanisauii : Juc. ... KaHA. IOpUJ. HayK :
12.00.01. Kuis, 2015. 199 c.

9. Jleresa 0. 0. ®ynkuii gepxaBu fK 3MicT Ii cyTHOCTI. Haykosull gicHuk /JHinponempoagcbkozo depaica-
8H020 yHigepcumemy eHympiwHix cnpas. 2012. Ne 2. C. 68-75.

10. MenbHuuyk C. M. IIpaBoBi popmu peanizanii ¢pyHKLINA cydacHoOI AepaBu YKpaiHa : JUC. ... A-pa
ropu/. Hayk : 12.00.01. Kuis, 2019.478 c.

11. MepHuuk A. M,, fIpoBa A. C. [loHATTA Aep:kaBa Ta JiepKaBHICTb: 3MICT Ta cHiBBigHOIIEeHHS (icTopu-
KO-TIpaBoBUH acmekT). FOpuduuHuil Haykosull esnekmpoHHull scypHaa. 2019. Ne 3. C. 19-22. URL: http://
www.lsej.org.ua/3_2019/5.pdf (raTa 3BepHenHs: 29.12.2023).

12. MipoutHuueHko M. ['eHe3uc HallioHa/IbHUX TPAaBOBUX CUCTEM: TEOPETHUKO-METOA0JIOTIYHUMN acCleKT :
MoHorpadisa. KuiB : YH-T «Ykpaina», 2007. 271 c.

13. MipownuyeHnko M. I. TeopeTr4Hi i MeTOAOJIOTIYHI 3aca/iki reHe3UCy NPaBOBOI CUCTEMU YKpaAiHU :
MoHorpadis. KuiB : YH-T «Ykpaina», 2010. 367 c.

14. Hopkyc 3. HenporosoueHa imnepisi: Bennke kHA3iBCTBO JIUTOBChbKe 3 MOIJISAAY MOPiBHAJIBHO-
icropuyHoi coujosiorii iMnepi# / nep. 3 siuT. [1. BinnHcbkuit ; Ykp. Hayk. iH-T FapBapf. yH-TY ; [H-T Kputuku.
KuiB : Kputuka, 2016. 440 c.

15. Hopr [I., BoJurtic [Ixk., Baiirect b. HacuibcTBo Ta cycnisibHi mopsiikyd. OCHOBHI YMHHUKH, SIKi BILJIU-
HyJIM Ha XiJi icTopii / nep. 3 anr. T. {um6as. Kuis : Hamr popmart, 2017. 352 c.

16. OuneitnikoB C. M. ®yHKIil Aep:KkaBU: MeTOAOJIOTIYHI CK/IaZl0Bi i pO3BUTOK B YMOBax rJobaJisariil.
JepacasHe 6ydisHuymeo ma micyese camospsidyearts. 2013. Bum. 25. C. 75-87.

17. CkakyH O. ®. Teopis mpaBa i Aep>xaBu : niapyuHuk. Kuis : Anepta, 2009. 520 c.

18. Cyxonoc B. B. Teopis fepxaBH i npaBa : KOHCIeKT Jekuii. Cymu : IHiniaTusa, 2002. 96 c.

19. eBuoB C. Teopus ecrectBeHHOro coctossHUs: ['066c¢, JIokk, Pycco. Sententiae. 2011. T. 25, Ne 2.
C.70-83.

20. Clark G., Moonen T. Cities and nation states. The story so far // World Cities and Nation States /
G. Clark, T. Moonen. Wiley-Blackwell, 2016. Pp. 19-32. DOI: https://doi.org/10.1002/9781119216452.ch2.

21. Garland D. Penalty and the penal state. Criminology. 2013. Vol. 51, Iss. 3. Pp. 475-517. DOI:
https://doi.org/10.1111/1745-9125.12015.

22. Gumplowicz L. Geschichte der Staatstheorien. Innsbruck : Universitats-Verlag Wagner, 1926. 564 s.

23. Landau S. F., Pfeffermann D. A time series analysis of violent crime and its relation to prolonged
state of warfare: the Israeli case. Criminology. 1988. Vol. 26, Iss. 3. Pp. 498-504. DOI: https://doi.
org/10.1111/j.1745-9125.1988.tb00852 x.

24. Steffensmeier D., Zhong H., Lu Y. Age and its relation to crime in Taiwan and the United States:
invariant, or does cultural context matter? Criminology. 2017. Vol. 55, Iss. 2. Pp. 377-404. DOI: https://
doi.org/10.1111/1745-9125.12139.

25. Thomas D. Karen H., Joseph B. Partisan politics, electoral competition and imprisonment.
Criminology. 2005. Vol. 43, Iss. 1. Pp. 211-248. DOLI: https://doi.org/10.1111/j.0011-1348.2005.00007 x.

Hadiiiwna do pedakyii: 02.01.2024
[puiinama do ony6baikyeauHs: 20.03.2024

REFERENCES

1. Clark, G., & Moonen, T. (2016). Cities and nation states. The story so far. In G. Clark, T. Moonen, World
Cities and Nation States (pp. 19-32). Wiley-Blackwell. https://doi.org/10.1002/9781119216452.ch2.

2. Dzhuraieva, 0. 0. (2005). Classification of functions of the modern state. Current Problems of State
and Law, 25, 140-145.

3. Garland, D. (2013). Penalty and the penal state. Criminology, 51(3), 475-517. https://doi.org/
10.1111/1745-9125.12015.

4. Gumplowicz, L. (1926). History of state theories. Wagner University Publishing House.

5. Hladky, S. 0. (2016). The Theory of the State and Law. Poltava.

6. Holovatyi, M. F.,, & Antoniuk, 0. V. (2005). Political Science Dictionary. MAUP.

7. Husarieva, S. D., & Tykhomyrova, O. D. (2017). The Theory of the State and Law. NAIA; Education of
Ukraine.

8. Kukhtyk, S. V. (2015). Transformation of the state under the influence of globalization [Candidate
dissertation, Koretsky Institute of State and Law of National Academy of Science of Ukraine].

109


https://onlinelibrary.wiley.com/authored-by/Moonen/Tim
https://onlinelibrary.wiley.com/authored-by/GARLAND/DAVID
https://onlinelibrary.wiley.com/authored-by/Moonen/Tim
https://onlinelibrary.wiley.com/authored-by/Moonen/Tim

ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

9. Landau, S. F., & Pfeffermann, D. (1988). A time series analysis of violent crime and its relation to
prolonged state of warfare: the Israeli case. Criminology, 26(3), 498-504. https://doi.org/10.1111/j.1745-
9125.1988.tb00852.x.

10. Leheza, Yu. O. (2012). Functions of the State as the Content of Its Essence. Scientific Bulletin of
Dnipropetrovsk State University of Internal Affairs, 2, 68-75.

11. Melnychuk, S. M. (2019). Legal forms of realization of the functions of the modern state of Ukraine
[Doctoral dissertation, National Academy of Internal Affairs].

12. Mernyk, A. M,, & Yarova, A. S. (2019). Concepts of state and state: content and their relationships
(historical and legal aspects). Juridical Scientific and Electronic Journal, 3, 19-22. http://www.lsej.
org.ua/3_2019/5.pdf.

13. Miroshnychenko, M. (2007). Genesis of national legal systems: theoretical and methodological aspect.
University “Ukraine”.

14. Miroshnychenko, M. 1. (2010). Theoretical and methodological foundations of the genesis of the legal
system of Ukraine. University “Ukraine”.

15. Norkus, Z. (2016). The Unproclaimed Empire: The Grand Duchy of Lithuania from the Perspective of
the Comparative-Historical Sociology of the Empire (P. Bilynskyi, Transl.). Criticism.

16. North, D., Wallis, J., & Weingest, B. (2017). Violence and Social Orders. A Conceptual Framework for
Interpreting Recorded Human History (T. Tsymbal, Transl.). Our format.

17. Oleinikov, S. M. (2013). Functions of the State: methodological components and development in a
globalizing. State Building and Local Government, 25, 75-87.

18. Shevtsov, S. (2011). The theory of the natural state: Hobbes, Locke, Rousseau. Sententiae, 25(2), 70-83.

19. Skakun, O.F. (2009). The Theory of Law and State. Alerta.

20. Steffensmeier, D., Zhong, H., & Lu, Y. (2017). Age and its relation to crime in Taiwan and the United
States: invariant, or does cultural context matter? Criminology, 55(2), 377-404. https://doi.org/10.1111/
1745-9125.12139.

21. Sukhonos, V. V. (2002). The Theory of the State and Law. Initiative.

22. Thomas, D. Karen, H., & Joseph, B. (2005). Partisan politics, electoral competition and
imprisonment. Criminology, 43(1), 211-248. https://doi.org/10.1111/j.0011-1348.2005.00007 .

23. Varych, 0. H. (2006). Economic functions of the modern state: nature, content, development trends in
Ukraine [Candidate dissertation, Koretsky Institute of State and Law of National Academy of Science of
Ukraine].

24. Vediernikov, Yu. A. (2015). The Theory of the State and Law. Dnipropetrovsk State University of
Internal Affairs.

25. Volynka, K. H. (2003). The Theory of the State and Law. MAUP.

Received the editorial office: 2 January 2024
Accepted for publication: 20 March 2024

STANISLAV GENNADIIOVYCH PEVKO,
Doctor of Philosophy, Associate Professor,

Kharkiv National University of Internal Affairs,
Department of Fundamental and Legal Disciplines;
ORCID: https://orcid.org/0000-0002-1488-9715,
e-mail: stanislav.advocate@gmail.com

THE DEFINITION OF THE STATE VALUE IN TERMS OF FUNCTIONAL
QUINTESSENCE

The article examines the issue of the quintessence of the State's axiology in terms of functional
definition. For the purpose of the study, the scientific issue is divided into components which
are the substantive elements of the scientific problem. First of all, the issue of the essence of the
State as a legal phenomenon is revealed, which is the main basis for the emergence of the
scientific problem. The relevant views of scholars on the definition of the State are also
considered. It has been concluded that the State is a sovereign, political and territorial
organisation of society, on the territory of which there are authorities, legal system and
taxation system, as well as other additional elements. The author further provides the features
inherent in the State which constitute its ontology.

Based on a comprehensive analysis of the essence of the concept of “state”, the article presents
some theories of the origin of the state which reflect the purpose of its emergence and
existence. The most common theories of the origin of the State include: patriarchal, contractual,
violence, organic, and psychological. After analysing some of the theories, the author concludes
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that the purpose of the State’s emergence and existence is to unite society, resolve disputes and
develop it.

The quintessence and diversity of the functions of the State are analysed. As a result, it has
been concluded that the functions of the State are a set of activities and processes whose
impact is directed at society. Differentiation of functions also has different manifestations.
Some scholars distinguish between basic and additional functions, some - internal and
external. Internal functions include, for example, regulatory, defence, etc., while external
functions include diplomatic and economic (in the context of foreign activities). Based on the
analysis of the functions of the State which reflect the directions of its influence on society and
which are regulatory in nature (and the very essence of the State is organisational in nature),
the article concludes that the axiology of the State in terms of the functional definition is to
organise society with the help of its inherent properties and to regulate social relations on the
basis of its existing functions with a view to social development.

Key words: state, value, functions, society, regulation.
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1100 NPOTHUAIL Ta MiHiIMi3allii HEraTUBHOTIO BIVIMBY KPUMiHa/IbHUX NIPABONOPYILEHD, AKi MO-
CATalThb Ha CYCMiJIbHI BiJHOCMHU B TOCIOAAPChKIM is/IbHOCTI, 3aKOHHIH JisJIbHOCTI Cy6 €KTIB
rocroJiaproBaHHs, npodeciiiHiil AisabHOCTI cy6’'eKTiB chepu nmy6uiyHOro aAmiHicTpyBaHHS
To10. Cepe/; TaKUX KPUMiHA/IbHUX IPAaBONOPYLIEHb 3HAa4YHA yBara NpUAUISETbCA TUM, Y AKUX
BOAYalOThCS O3HAKU peiliepcTBa, TOOTO Jiii, NOB’sI3aHi 3 NPOTUIIPABHUM IMOTJIMHAHHSAM i 3axo-
IJIEHHSIM MailHa, aKTUBIB MiZIPUEMCTB, YCTAHOB, OpraHisaliii, KOPIOPAaTUBHUX MPaB Ha HUX
Ta iHIIMX PecypciB, NOCATaHHSIM Ha MpaBa BJIACHUKIB ab0 YIIOBHOBAaXKEHHUX 0Ci6 Cy6 €KTIB roc-
no/laproBaHHs pi3HOi GopMHU BIacHOCTI TO1[0. BaroMy poJib y 1oBe/ieHHi Ta 3’sicyBaHHi 06cTa-
BMH, 1110 NiAJIATal0Th JJOKa3yBaHHIO B IJMX KPUMiHaJbHUX NPABONOPYILIEHHSX, BilirpaloTh BU-
CHOBKH €KCIIepTiB. YpaxoByO4YHd HEJJOCTATHIO PO3PO6JIeHICTh Mpo6/ieMaTUKHA MPU3HAYEeHHS
CYZ0BUX €KCIePTU3 MiJ Yac po3ciilyBaHHs KpPUMiHa/JIbHUX NPaBONOpPYLIEHb, IOB’I3aHUX i3
peliepcTBOM, METY CTAaTTi CPOPMY/IbOBAHO SIK BUSHAYEHHSI KOMILJIEKCY CYZ,0BHUX E€KCIIEPTHU3,
1110 MPU3HAYAIOThCA Mifl 9ac AOCyA0BOr0 PO3CJIiyBaHHSI TAKUX NMPABONOPYILEHb, 3’ ICyBaHHS
0COOJIMBOCTEH IX MpU3HAYEHHS. 3a/1JIs JOCATHEHHS 03HA4eHOI METU BUKOPHUCTOBYBABCSA KOM-
IJIEKC 3aTa/TbHOHAYKOBUX METO/IB, a TAKOXK JiesKi ¢pisocodchki Ta creniagbHi MeToau AOCTi-
JPKEeHHs, 30KpeMa: aHaJli3, CUHTe3, CUCTEMHO-CTPYKTYPHHUU MeTO/, METO/, IPOrHO3yBaHHS Ta
JliaJIeKTUYHUM MeTO/I.

3a pe3y/bTaTaMu NPOBEAEHOr0 aHasli3y CJAiA40-CyL0BOI NPAKTHUKU pO3C/IilyBaHHA KpUMiHa-
JIbHUX MPaBOIOPYIIEHb, IOB’I3aHUX i3 pel/IepCTBOM, 3’ICOBAHO, 1[0 TUTIOBUMH €KCIIEPTHUMU
JOCJPKeHHAMH €: TeXHIYHa eKCIlepTrU3a JOKYMEHTa, EKOHOMIYHA eKCllepTH3a, I04YepKO3HaB-
ya eKclepTu3a. SKIo y3arajJbHIOBAaTH, TO MOXHa MiJICYMyBaTH, 1[0 BOHU NPU3HAYalOTbCA B
KOXXHOMY [ pyrOMYy KpUMiHa/IbHOMY NIPOBaPKEeHHI JOCIII)KYBaHOI'O BUAY.

BusHayeHO YMHHUKHY, fIKi CJIiJj 6paTy [0 yBaru npu BUpilleHHI NUTaHHS PO HEOOXiJHICTD i
JOLJIBHICTh MPU3HAYeHHS CYJ0BOI eKCIepTU3H MiJ Yac JOCYy[AO0BOTO po3caifyBaHHs. 3’sico-
BaHO, SIKUX MOMUJIOK NMPUIYCKAETHCS CTOPOHA OOBHMHYBaueHHs IiJ] Yac MpU3HAYeHHs OKpec-
JIEHUX BHU/IiB KBaJliQiKOBAHUX CHeliaIbHUX JIOC/iIXKEHb, 1110 TO3HAYal0ThCA Ha X sIKoCTi. 3Ba-
JKAKO4YU Ha xapakTep [ii pelepiB, MpolecH, 10 BiI0YBalOTbCSA B CYCIJIbCTBI Ta MpodeciiHii
JislJIbHOCTI OKPEMUX YYACHUKIB CYCIIiJIBHUX BiJHOCHH, OKPEC/JI€HO NEePCIEeKTUBU NOAAIbIINX
HAyKOBUX JOCJIi/[P)KEHb.

Karouoei caoea: kpuminavbHe npasonopyuleHHs, pelidepcmso, cydosa ekcnepmu3a, cy6’ekm 2o-
€nodapro8aHHs, 3aXoNAeHHs U NO2AUHAHHS nidnpuemcmea, eKOHOMIYHA eKcnepmu3d, NoYepKos-
Ha84a ekcnepmu3sa, MexHiYHA ekcnepmu3a 0oKyMeHma.

OpuezinanbHa cmamms

BCTYIL. KpumMiHaibHi IpaBonopylieHHs, 0-
B'si3aHi 3 pei/ilepCTBOM, NMOCATAlOTb HA 3aKOHHY
JisiIbHICTb Cy0’€KTIB rocrnojiaptoBaHHs. Ls rpymna
3JIOYMHIB | KpUMiHa/JIbHUX NPOCTYIIKIB BK/IIOYAE B
cebe MisTHHA 1100 NPOTUIPABHOIO MOTJIMHAHHSA
Ta 3axOIlJIEHHS MalHa, aKTHBIB i IocAraHHs Ha
KOpIIOPaTHUBHI IpaBa BJIACHHUKIB MiJIPUEMCTB,
opraHisallili, yCTaHOB TOLO. Y3BUYA€EHO B IOpU/U-
YHIl JiiTepaTypi mij pelAepcTBOM pO3yMitOTh 3a-
XOIUIEHHS1 MaiiHa, fiKke Bi/|0YBA€ThCsl 103a BOJIEHO
J0T0 BJIACHUKA, 10 TIOEJHAHE i3 3aCTOCYBaHHAM

© Twnenes C. A, 2024

3aco06iB i peasizali€o KoMIJIeKCy JisiHb KPHUMi-
HaJIbHOTO XapaKTepy, 30KpeMa Npui6aHHS KOH-
TPOJIbHUX NaKeTiB aKLil coco6amy, 1110 cynepe-
YaTb YCTaHOBJIEHMM 3aKOHOM IIpoLeZypaM Ta
BOJIi MEHEePKMEHTY KOMIIaHii, 110 MOrJIMHAETbCA
(Kybapes, bapxan, 2022, c. 89).

Hacnifikamu peiiziepcTBa 3a3B14ai €: TiHizanis
Hal[ilOHAJIbHOI €KOHOMIKH; MOpYIIeHHs MpaB NpH-
BaTHUX MiANpPUEMIIIB, pepMepiB, GisHECMeHIB Ta
iHIIMX Cy6'€KTIB roCNOapIOBaHHS, 1[0 TPU3BOJUTD
J10 YHEMOXUIMBJIEHHS IXHbOTO QYHKIIOHYBaHHS, a
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OT>Ke, BIIMBAE HA NEPCIEKTUBU NMOOYZ0BU KOH-
KYPEeHTHUX PUHKOBUX BiJJHOCHMH; HEMOXJIMBICTb
3aJlyyeHHs Kanitasny iHo3eMHux iHBecTuuii (Fa-
bus, 2017; Urbig et al, 2012, p. 384); nopyueHHs
HaJIEX)KHOTO CTaHy eKOHOMIYHOI 6e3neKH, 1o He-
raTHBHO N03HAYAEThCA Ha HallioHaJbHiN 6e3reri;
3HIDKEHHS PiBHS MpoJioBoJibYoi 6e3nekd (Kimaro
et al,, 2023, p. 165); ycki1agHeHHS] TapMOHIHHOTO
COLjaJIbHO-eKOHOMIYHOI'0 PO3BUTKY HalIOl Jep-
»KaBH TOILO.

CyTTeBO 3HMXKYIOTb JOCH/PKyBaHI HaMH
KpHUMiHa/IbHI IPaBONOpPYILIEHHS H aBTOPUTET Op-
raHiB Jep:kaBHOI BJIaAU, MICLIleBOTO CaMOBPAAY-
BaHHs, [MPABOOXOPOHHMUX OPTaHiB Ta iHIIHX 0CiO,
HaJllJIeHUX BJIQJHUMHU IIOBHOB2KEHHAMH, alpKe
IPU BUKPUTTI pelfiepCbKUX CXeM 3'sICOBYETBCS,
o fo ix peanizauii npudeTHi ny6JiyHi cayx60Bi
ocobu. BuksazieHe [03BOJISIE NPUIYCTUTH, LIO
Te3a IIpo Te, 0 KPUMiHa/IbHI IPaBONOPYIIEHHS,
B SIKUX BOAYAIOThCS O3HAKU PENJIePCTBa, € KIIIO-
YOBHMMH 3arpo3aMM eKOHOMIiuHil Ge3reni Hamoi
JlepKaBH, € BXKe He Takolo U 6e3migcraBHomw. Ta-
KWUH CTaH CIpaB 3yMOBJIIOE MOTPeOY aKTHUBi3alil
JistIbHOCTI opraHiB my6JiiyHOro aAMiHiCTpyBaH-
Hfl, IPaBOOXOPOHHUX OPTaHiB Ta iHIIMX y4acHU-
KiB IpaBOBUX BiIHOCHH 1110/10 3a6e3Mne4YeHHs Ha-
JIEXKHOI MPOTHU/il peliepcTBy, Horo nposiBaM sik
aMiHICTpaTUBHO-MIPAaBOBUMH, TaK | KpUMiHaJb-
HO-IIPaBOBUMU MeTOJAMU.

Kouiu B Aisix 0co6u B6AYAIOTHCSI 03HAKU KPU-
MiHa/IbHUX NpaBONOpYLIeHb, FOTyBaHHs abo 3a-
Max Ha IX yYMHEHHs, TO Lie BXKe € NiACTaBolo JJIA
BiIKPUTTS KPUMIHAJIbHOTO IPOBa/P)KEHHS, a OTKe,
3a TaKHUX YMOB BaXXJIMBO 326€3M1eYUTH BUKOHAHHS
3aBJjaHb, nepeabadyeHux cT. 2 KpumiHanabHOro
npolecyanbHOro Kojekcy Ykpainu (mami - KIIK
Ykpaiuu).

3a pe3yJsibTaTaMU BUBYEHHS MaTepiasiB cii-
J40-Cy/Zi0BOI IPAaKTUKU pO3C/IiyBaHHA KpUMiHa-
JIbHUX NPaBOINOpPYIIEHb, OB'I3aHUX i3 peiaepc-
TBOM, ZJ0XOZMMO BUCHOBKY, 1110 /10 HUX HaJIeXaTb
LiJIi Tpyny KpUMiHaJbHUX NpPaBONOpPYILEHb, fAKi
XapaKTepU3yTbC CKJIAJHICTIO CIOCOGIB y4u-
HEeHH{, NI0JleKy/J1 HaBiTb y AiX NpaBONOPYLIHU-
KiB y6a4aroThbCs TEXHOJIOTII 3JIOUMHHOI JisIbHOC-
Ti. ToMy BaK/JIMBO, 106 MpaKTHU4YHA AiJIbHICTH
W0J0 MNPOTUAIl KpHUMIHAJIbHUM IPaBOIOPYILEH-
HSM 3/iMCHIOBAJIacsl Ha HaJIEXKHOMY PiBHi, 3 BUKO-
PUCTaHHAM JOCATHEHb HayKH 1 TexHikd. OHUM i3
B&KJIMBUX MUTaHb y LIbOMY KOHTEKCTIi € mpob.ie-
MaTHKa IpU3HauYeHHs CylOBUX eKCIepTU3 Mif, yac
pO3C/IilyBaHHA KPUMiHaJIbHUX [PaBONOPYILEHb,
IOB’SI3aHUX i3 peiiepcTBOM, a/pKe IiJ| Yac [poBa-
JKEHHS TaKol JifJIbHOCTI y NpeACTaBHUKIB CTO-
POHU 0OBUHYBaueHHsI BUHUKA€E NoTpeba y BUpI-
LIeHH] BeJIMKOI KiJIbKOCTI MUTaHb, 110 BUXOAATH
3a Mexi ixHbOl npodeciiiHol KoMIeTeH{l.

Y KpuMiHa/JbHOMY NpOBa/pKeHHI LiHHICTb
eKCIIepTHOr0 BHCHOBKY, CKJIQJIEHOTO 3a pe3yJib-
TaTaMH KBasipiKOBAaHOTO JOCJiXKEHHSI Cy6'€K-
TOM, IKMH 3TiJHO 3 BUMOTaMM 3aKOHY YKpaiHU
«[Ipo cynoBy ekcnepTusy»! HajiJleHUll npaBoM
Ha NPOBa/KEeHHA CyZJ0BO-eKCIePTHOI JislJIbHOCTI,
N0JIATA€ B TOMY, L0 BiH € CAMOCTIHHUM IpoLecy-
aJIbHUM DKepesioM JAokasiB2. OfgHak 6Ge33amnepe-
YHO CJIij] 3BaKaTU ¥ HA Tou ¢akT, 1o 3rigHo i3
CYy4aCHOI JOKTPUHOK KPHUMIHA/JIbHOTO IpoLecy
J)KOJIeH [I0Ka3 He Ma€ NepeBary HaJ iHIIWMY, a
OLIiHKa KOXHOTO 3 HHUX IOJIATa€ B mepesipni ix-
HbOI BiITOBiJHOCTI BUMOraM HaJIEX)KHOCTI, JOIy-
CTUMOCTI, JocToBipHOCTI. BogHO4ac came cynoBa
eKcrepTv3a Ha IMifCcTaBi Cy4YacHUX JOCATHEHb
HayKH | TexHiKU 3/laTHa 3a6e3ne4uTH NpaBoCyA-
As YKpalHM He3ase)XHOlo, KBaJidikoBaHOK Ta
06’eKTUBHOI0 iHpOpMaLi€lo.

META 1 3ABJAHHA AOCIIAXKEHHA. Me-
MoK CTaTTi € BU3HAUYEHHS KOMILIEKCY CyJO0BUX
eKCIIepTHU3, L0 NMPU3HAYaATHCA Mif, Yac AOCYLo-
BOI'0 PO3CJilyBaHHA KPUMIHaJIbHUX IPaBONOpPY-
1l1eHb, I0B’sI3aHUX i3 peilepCcTBOM, 0COBJIUBOCTEN
ix npusHavyeHHd. [l JOCATHEHHS IOCTaBJIEHOI
MeTHU MOTpebyTh BUpilIeHHA Taki 3a80aHHS:
1) npoaHasi3yBaTH CJIiJ40-Cyl0By INPAKTUKY 3a-
[l BHU3HA4Y€HHHA KpUMiHaJIbHUX NPaBOINOpY-
IIeHb, 110 MOXKYTb 6YTH BiJlHECEHI 10 KaTeropii
THX, 1[0 TIOB’sI3aHi 3 peljiepcTBoOM; 2) 3’icyBaTH
PI3HOBU/JU eKCIIEPTHUX AOCJiKeHb, 9Ki € THIIO-
BUMH [0 NpHU3HAYeHHA IiJ 4ac po3CJifyBaHHS
BUILle3raZlaHuX IpaBoNopyIlIeHb, OKPECJUTH NPo-
0J1IeMHi MM TaHHSA TaKOi AislJIbHOCTI.

orjiaj JITEPATYPHU. Busnavyarouu pospo-
0JIeHiCTh MPO6GJIEMAaTHKU NMPU3HAYEHHS CYJIOBUX
eKCIlepTU3 MiJ 4Yac po3caifyBaHHSA KpUMiHaJb-
HUX [paBONOpYLIEHb, CJIiJ, BKa3aTH, WO CYTTEBI
HalpaLoBaHHA B Li¥ LIApMHI HAayKOBOI'O 3HAHHA
npogesiy B. I'. Tonuyapenko, H. I. Knumenko, A. B. Ko-
¢danos, J. B. Kypunenko, O. M. Moicees, 10. K. Op-
Ji0B, I. B. Tlupir, E. b. CimakoBa-€E¢dpemsn, M. I. llep-
6akoBcbkui, O. I'. SJHOBCcbKa Ta iH. [lo/0XeHHH,
po3po6JieHi MMM BYEHHUMH, iX BUKOPHUCTAHHS
niJ, yac NpoBeJleHHd HAlIoro AOCIipKeHHS [0-
3BOJIMJIM 3a6e3MeYuTH HAYKOBY OOIPYHTOBa-
HicTb cGOpPMYJIbOBAaHHX BUCHOBKIB.

1 Tlpo cynoBy ekcrnepTusy : 3aKOH YKpaiHM Bif,
25.02.1994 Ne 4038-XII // baza manux (B/]) «3ako-
HOZaBCTBO YKpaiHu» / BepxoBHa Paza (BP) Ykpai-
HUu. URL: https://zakon.rada.gov.ua/laws/show/
4038-12 (maTa 3BepHeHHs: 10.01.2024).

2 KpuMiHasibHUM NpoLecyaJbHUM KoAeKC YKpai-
HU : 3aKoH YKpainu Bij 13.04.2012 Ne 4651-VI // B/
«3akoHOAaBCcTBO Ykpainu» / BP VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/4651-17
(maTa 3BepHeHHs: 10.01.2024).
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[llofo nuTaHb BUKOPHUCTAHHA ClHellia/IbHUX
3HaHb MiJ, Yac pO3CJiAyBaHHA KpUMiHaJIbBHUX
IIpaBONOpYIIEHb, I0B’I3aHUX i3 pel/ilepCTBOM, TO
BOHM B Teopil cy4acHOI NOKTPUHU KpUMIiHaJIic-
THUKU Ta CY/0BOI eKCIepToJIorii Maike He 0CTi-
JKyBaucd. Jleki 3 HUX PO3KPUTO B HAYKOBO-
METOJAUYHUX peKOMeHJaliflXx, MiJr0TOBJEHHUX
B. B. Kikinuykom Ta B. O. I'yceBorwo (2020), a Ta-
KOX y PeKOMeH/lallifX, BUJAHUX aBTOPCbKUM KO-
nexkTuBoM y ckaazi M. C. Uyukipiase, P. M. lyaap-
14, C. 3. JloBryna Ta in. (2021). I[Ipote B HUX He
PO3KpUTO Taki NpobJsieMHi NUTaHHA, K NPU3Ha-
YeHHSI €KOHOMIYHHUX €KCIepTHU3, JIIHIBICTUYHHUX
eKcrnepTus Touo. TakuM YMHOM, OKpecJieHa Npo-
6/ieMaTHKa lle He 3HaWILIa CBOr0 I'PYHTOBHOTO
BUCBITJIEHHSl B HAYKOBiH JiTepaTypi, a TOMy NOT-
pebye NpoBeleHHS NOJAIbLINX J0CTiKEHb.

METOA0JI0I'A AOC/IIKEHHA. 3aana pe-
autizanii BU3HaA4eHOI MeTH [IPOaHali30BaHO MaTepi-
aIM  CIA40-CYyZI0BOI Ta €eKCHepPTHOI NPaKTUKHU.
EmnipuyHy 6a3y A0C/TiPKEHHS CTAaHOBJSATh CTATH-
ctuyHi 3BiTH Odicy ['eHepasbHOrO MpoKypopa Yk-
painu 3a 2015-2023 pp., a TakoXk MaTepiaau eKc-
NepPTHOI Ta CyZ0BOI IPAaKTUKY, 30KpeMa BUCHOBKH
eKCIepTiB 1 BUPOKH, L0 MICTATbCA B EQWHOMY
Jep>XaBHOMY PEeECTpi Cy[OBHUX pillleHb, 3a CTaTTs-
Mmu 189, 190, 205-1, 206-2, 209, 255, 357, 358 Kpu-
MiHa/IbHOTO KoZieKcy Ykpainu (masi — KK Ykpainu).

BuBuyeHHA 1 y3arajibHeHHS 3raJlaHuX MarTe-
piasiB 6yJsi0 3a6e3meyeHo 3aB/JsSKU BUKOPUCTAH-
HIO TaKUX METO/iB HayKOBOI'0 AOC/Ii/XeHHs (3a-
raJibHOHayKoBUX, $iIocoPCchbKUX i crelialbHUX),
SIK aHaJli3, CHHTe3, CUCTEMHO-CTPYKTYPHUH, Aia-
JIEKTUYHUH | NMporHosyBaHHsA. 3ajJis y3arajb-
HEHHS TUX BU/IIB €KCHEPTHUX [AOCHi[KeHb, 10
MOXYTb OyTH BU3HAYeH] SIK TUNOBI Mij, Yyac po3cii-
JIyBaHHS KPUMIHAJIBHUX MPaBOIOpPYIIEeHb, MOB'SI-
3aHUX I3 penJlepCTBOM, 3aCTOCOBYBAJIUCA CTaTHU-
CTUYHI METOJIM, 30KpeMa BUOIPKOBHUH, aHaJi3y
KiJIbKICHUX [I0Ka3HUKIB, FpyIyBaHHA.

MeTtogu anHasni3y Ta CHHTe3y BHUKOPUCTOBY-
BaJIMCA IIiJi Yac ONpaIjOBaHHA TEKCTIB CYJOBHUX
BUPOKIB Ta yXBaJl, BACHOBKIB €KCIIEPTIB, a TAKOX
TeOpEeTUYHHUX Hallpall0oBaHb YKPAIHCbKHUX 1 3apy-
ODKHUX y4YeHHUX, 30KpeMa /Jisd BU3HAUYEHHS THX
CyCHiJIbHO HebGe3MevyHuX i MaTepiaTbHUX HACi/-
KiB, 10 HACTaHHA AKUX [IPU3BOAUTD PeNiepCTBO,
a TaKOX IiJ| yac 3’iCyBaHHs TUX YMHHHUKIB, KOTpi
cif 6paTy o yBard mij yac npu3HavyeHHs Cy10-
BO-€KCIEPTHUX Jocaimkenb. i x meToau 3a6e3-
ne4yuu M cucTeMaTH3allil0 TeOpeTUYHUX Halpa-
[I0BaHb, NPOBEJEHUX Y MeXax AOC/IiPKyBaHOI
HaMHU Nnpo6sieMaTUKU. MeToJ, fjia/leKTHKHU [J03BO-
JuB chopMyJIOBaTH BUCHOBKHM Ha MifcTaBi mpo-
BeJleHOl HayKOBOI AUCKYCIi, 1110 [ToJiAraja B aHaisi
ABTOPCbKUX TMO3ULiH, NPUCBAYEHUX LeHTpa/b-
HUM IIMTAaHHAM [[bOTO AOCTiPKEHHS.

PE3YJ/IbTATH JOC/IIAXKEHHA TA
AUCKYCIA. CyyacHa AOKTpUHA KPUMiHAJbHOTO
MpaBa B YUCTOMY BUIJIS/Ii HE KpUMiHAI3ye pei/jie-
pCTBO. Y 3B’13KY i3 IIUM HayKOBLi AUCKYTYIOTb 11[0-
[0 BU3HAY€HHS THUX KPUMIHAJbHUX NPaBOIOpPY-
11eHb, IKi MOXYTb OYTH NMOB’s13aHi 3 pellepCTBOM.
[IpUHITUTIOBO HEOGXIAHUM BBa)KAEMO 3aYBAKUTH,
mo npoektoM HoBoro KK YkpaiHu nepen6aueHo
KpUMiHali3allito Aiil y BUTJISA/[i BCTAHOBJIEHHS KO-
HTPOJIIO HaJZl Cy6 €KTOM rocroilaproBaHHA (pelie-
PCTBO) Ta BU3HAYEHHS HOro fIK 3/104HHY TPETHOTO
cTyneHs. TakuM 3/I04MHOM aBTOpaMH NPOEKTY 3a-
MPOTIOHOBAHO PO3YMITH BCTAHOBJIEHHSI HE3aKOH-
HOTO KOHTPOJIIO HaJ, Cy06'€EKTOM rOCHOJApHOBaHHS,
SIKUM € IOPUANYHA 0C00a, IIJIIXOM BUKOPUCTAHHS
3aBiZloM0 (IKTHUBHUX HOPUJUYHHUX IHCTPYMEHTIB,
30KkpeMa: 1) 6J1I0KyBaHHS 4u 06MexkeHHSI paKTHY-
HOIO JOCTYNy 0 T0JIOCYBaHHA akKLioHepa, y4ac-
HUKQ, 4Y/eHa BHMKOHABYOrO YH IiHLIOrO OpraHy
Cy6’eKTa ToOCNOJApIOBaHHS; 2) CHOTBOpPEHHSA pi-
LIEHHSI TAaKOro opraHy; 3) MOpyLIeHHS 4Yd o6Me-
>KEeHHS IIepeBaKHOTO0 MpaBa Ha NPUA0aHHS LiHHUX
nanepiB Iporo cy6’ekta rocmnojgaproBanHsl. Oui-
HIOIOYH 3allpOTNIOHOBAaHMH CKJIAJ, KPUMIHaJIbHOTO
NIPaBOIOPYILIEHHS, BapTO 3ayBa)KWUTH, 110 HOTO
BiZJHECEHO /10 TPy THX, L0 MOCATAI0Th HAa BCTa-
HOBJIEHWH MOPSI0K roCroiaproBaHHsA (po3a,. 6.4).
LluM ke po3JAUIOM IJIAaHYETHCA KPUMiHAJi3yBaTH
Al y BUTVIALI JOBeJleHHA [0 HeIJIaTOCIHPOMOX-
HOCTI, NMOpylleHHd IpaBa Ha MiANPUEMHULbBKY
JiS/IBHICTb, HE3aKOHHOTO NOBO/PKEHHSA 3 KOMep-
[[iHHOI Y¥ 6AaHKIBCbKOI TaEMHHUIIEI, GiKTUBHO-
ro 6aHkpyTcTBa Tollo. Ha Hallle nmepekoHaHHS,
CTaTT$, AKOI0 IJIAHYETbCA BCTAHOBUTHU KpUMiHa-
JIbHY BiJINOBi/Ja/IbHICTb 32 peilfilepcTBO, HE 0XOII-
JIIDBAaTUMe BCi [lii, IKi MOXXyTh BUMHUTH peiijiepu
3 MeTOI0 MOCATaHHA Ha MalHO MiJIpHUEMCTBA,
YCTAHOBH, opradisaiii abo ciJibcbKorocnoapch-
Ky AiSJIbHICTb UM KOPIOpATHUBHI NMpaBa U iHIII
akTuBM. IIpy BH3HAYeHHI TUX KPHUMIHaJIBHHUX
MpaBONOpYLIEHb, A0 BYMHEHHA AKHUX BJAIOThCA
peiijiepy, BYeHi BKa3ywTh Ha pi3HOMaHITHICTb
Croco6iB i XxapakTepy BYMHIOBAHUX [il, BUKOPU-
CTaHUX 3HapsAb, 3aCTOCOBAHUX 3acO6iB TOIIO.
Came TOMy mij; yac HaZlaHHSl MPaBOBOI OLIHKHU
CTOpPOHA 06BUHYBaYeHHS 3ayBaXKy€ PO Te, 1110 B
Jlisix peisiepiB BOAYAKOThCA O3HAKU KiJIbKOX
CKJIa/liB KpUMiHa/JIbHUX MPaBONOpPYIIEHb, TOOTO
HadABHA pea/ibHa CYKYIHICTb KpUMIiHA/JIbHUX Ipa-
BOIIOPYIUEHB.

1 KpuMiHa/ibHUH Kojekc YkpaiHW. KoHTpoJib-
HUM TEKCT MPOeEKTY (cTaHoM Ha 14.10.2023 poky) //
Hosuit Kpuminanbuuit Kogekc : caitt. URL: https://
newcriminalcode.org.ua/upload/media/2023/10/1
5/kontrolnyj-tekst-proyektu-kk-14-10-2023.pdf
(maTa 3BepHeHHs: 10.01.2024).
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BukJiafieHe € HeGe3mifcTaBHUM, ajpKe MiaT-
BEP/PKYETbCA 1 CY4acHOI CYyZOBOK IPAKTHUKOIO.
Tak, HanpukiIag, 334/ NPOTUIIPABHOIO 3aBOJIO-
JIHHSI HEpYyXOMHUM MalHOM cy6’€KTa rocrnopaplo-
BaHHSA peijiepu MOXKyTb BAABATUCA 10 MiApo6.JIeH-
HA odilliHHUX JOKYMEHTIB, HANPUKJIaZ, JOTOBOPY
KYIiBJi-IpoJaXy, a B NOAAJbLIOMY BCTYNaTH y
3MOBY 3 Jlep>KaBHUMH peecTpaTopaMu abo 3 Ho-
Tapiycamu, 106 BHECTH BiJMOBiAHI BigoMocTi
npo QiKTUBHUHI MpPAaBOYMH [0 [Jlep>KaBHOTO pe-
€CTpPY. flK CAYIIHO 3 IIbOTO NMPUBOAY BKAa3yIOTh
BUYEHI, Ha MPaKTULi caMe Jiep>KaBHi peecTpaTopu
4aCTO CTAlOThb YYaCHUKAaMH OpPraHi30BaHUX 3J10-
YUHHUX TpYI, a MNOJeKyAu HaBiTb 3JI0UMHHUX
opraHisanin, 3aAJ/s peaJsizaiii KOMIJaeKcy mpo-
TUIIPAaBHHUX JiY, CIPAMOBAaHUX Ha CUCTeMaTU4YHe
3aXOIVIEHHsI Cy0’€KTIB roCrojaproBaHHsS pi3HUX
dopM ByacHocTi ab6o MalHOBUX akKTHUBIB ([yny-
poB, KameHncbkuii, Tutapenko, 2021).

[linTBep/KYIOTbCA BKa3aHi GaKTH TaKOXK Ma-
TepiaslaMu C1i40-Cy0BOI IPAaKTHKHU. TakK, y Cripasi,
mo posriaganaca IleyepcbkuM palilOHHUM CyJIOM
M. KueBa, BcTaHOBJIEHO, L0 peljiepu NPOTArOM
OJIHOTO JIHA BHECJIY JI0 Jlep>KaBHUX PEECTPIB BiJj0-
MOCTi ITpo nepexif, mpaBa BaacHOCTi 10 ToBapucTBa
3 o6MexxeHOI0 BignoizanbHicTio «YKPAIHCBHKO-
KAHA/ICHKE MIJITPUEMCTBO «PEHTAJI ECTEWT»
1I0J0 JeKiJIbKOX O00’€KTIB HepyxoMOCTi i Takum
YUHOM MPOTUIPABHO HAGYJIM MPABO BJIACHOCTI Ha
KBapTHUPY, KUTJOBUN OYIUHOK, 3eMeJbHi AisH-
KH, 3aI0/[iIBIIM MOTepiJiii 0co6i MalHHOBY ILIKO-
Iy Ha cymy noHaz, 40 MuiH rpHL

Ha nepekonanHsa M. 1. Kamuuka, M. A. Tloro-
penbkoro ta B. II. lllenomennesa (2007), B4u-
HEHHIO pelIepChbKOro 3axoIJieHHs Cy6’eEKTa roc-
NO/apIOBaHHA J0BOJIi 4acTo Nepeaye CTBOPEHHS
3JIOUMHHUX Opradisanii, Tomy Jii oci6, mo Bja-
JIMCA [0 peasti3alil TakKUX NMPOTUIIPABHUX JeJliK-
TiB cig kBanidpikyBaTH foAaTKoBO 3a cT. 255 KK
Ykpainu «CTBOpeHHS, KepiBHULTBO 3JI0YMHHOIO
CHiZIbHOTOI ab0 3JI0UMHHOI oOpradisaniero, a
TaKO0XX y4acThb y Hili»2.

C/ylIHO HAroJIoWylTh yV IOPUAUYHIN JiTe-
partypi i Ipo BYMHEHHS peljilepaMu NPOTUIIPAB-
HOTO 3axOIlJIeHHS1 MaiiHa cy6’eKTiB rocmnojapro-

1 Bupok [leyepcbkoro paiioHHoro cyay M. Kue-
Ba Bix 17.03.2021 : cmpaBa Ne Ne757/183/21-k,
npoBakeHHs Ne 1-kn-410/21 // €nuHuii gepxaB-
HUU peecTp cyfoBux pimeHb. URL: https://reyestr.
court.gov.ua/Review/95568334 (maTa 3BepHEHHS:
10.01.2024).

2 KpuMiHa/IbHUM KoJeKC YKpaiHu : 3aKoH YK-
painu Bim 05.04.2001 Ne 2341-1I1 // B/l «3akoHo-
JaBcTBO YkpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/2341-14 (pata 3Be-
pHenHs: 10.01.2024).

BaHH{A, NOENHAHOTO 3 O03HAKaMM HE3aKOHHOIO
no36aBJ/ieHHs1 BOJi, BUKpaJleHHsl 0CO0H, HaCcHJIb-
HUIIBKOTO 3HUKHEHHf, 3alOAiAHHA TiJIECHUX
YIIKOJKEHb, MOrpo3u BO6UBCTBA Towo. Ha mifT-
Bep/DKEHHS BUKJIAZIEHOTO BBAXKAEMO 32 MOTPiOHE
HaBeCcTU GaKTHU CIpaBH, o po3raszganacs Kos-
THEBUM PalOHHUM cyAoM M. /lHinponeTpoBCchbKa.
Tak, 3 0GBUHYBAJIbHOTO BUPOKY BCTAHOBJIEHO,
1110 06GBUHYBaueHi, Jil04M 3a nonepesHbOI 3MO-
BOIO, 3 BUKOPHUCTAHHAIM MOTPO3U BOUBCTBA, BU-
CJIOBJIEHOTO Ha aJipecy NMOTepHiJioro, BUMaraiu
Bi/Jl OCTAaHHBOTO NepeJaTH IM NpaBo BeJeHHA Pi-
HAHCOBO-T'OCIOApChKOI AifJIBHOCTI Ta MpaBo Ha
BUKopucTaHHsa MaiiHa TOB «lleHTpTOpr-Arpo»,
TOB «IIporpec-Arpo» Ta ®I' «Cagu I[Ipucamap’s».
lle He eAMHUN PaKT 3JI0YMHHOI AisJIbLHOCTI i€l
rpynu oci6. CiificTBOM TakoX 6yJi0 BCTAHOBJIEHO,
10 OJMH 3 OOBUHYBAaye€HUX 3aBOJIOJIB MalHOM
nignpueMcrea TOB «IHTepusisinBecT», 30KkpeMa
4yacTKoo Moro 3acHoBHUKA TOB «IHTep.iziHBecT
OkpeitH B.B.», I19XOM BUMHEHHS NMPABOYUHIB 3
BUKOPUCTAHHSAM MiJIp0o6JeHUX JOKYyMEHTIB Mij-
PHEMCTB, 1110 3an0/isj0 30UTKU Ha 3arajbHy Cy-
My 920 908 900 rpH. [TonpH Te, 1[0 CyA0Bi TSHKOU
e TPUBAIOTh, 3riJHO 3 MaTrepiajaMu CIpaBU B
LbOMY IpPOBa/PKEeHHI NMpPOBOAUIMCA TaKi CyAOBi
eKCIepTU3U: TexHIYHa eKCIepTU3a AOKYMEHTIB,
€KOHOMIYHa eKCIepTH3a, ICUXO0JI0T0-II0YepKo-
3HaBYa eKcllepTu3as.

[IpoTunpaBHO 3aBOJIOAIBIIN MaliHOM Cy6’€K-
Ta rocnoAaploBaHHsA, KOPIOPaTUBHUMU IIpaBaMH
abo KamiTaJoM, pei/iepy ONMUHAITLCS B CUTYyallil,
KOJIM [IOCTa€ MUTAHHA Npo Jerauisayito (BigMu-
BaHHS) MailHa, 0JepKaHOr'0 3JI0YMHHUX LIJISIXOM.
Tak, fOBOJII 4acTO 3ajJ/id LbOr0 BOHHU INEpenpo-
Ial0Th 00’€KT, HA sIKe OTPUMAHO MPABO BJIACHOC-
Ti. TakoX y NMOAIGHMX BUIAJKax 3a3BUYal 3J10-
YUHHI opraHisalii BAaTbCcA 40 peasisalii cBOro
3JIOYMHHOI'0 YMHUCIY LUISAXOM HiApoGJeHHs Ta
NOJaJbLIOr0 BUKOPUCTAHHS 3aBijoMo miApo6-
JIeHUX JJOKYMEHTIB, 3a 110 NepejabayeHa BifIOBi-
JasibHICTB BianoBigHo Ao cT. 358 KK Ykpainu. 3o-
KpeMa, y cipasi, 1o posrisaanacs [JI06UHCbKUM
parioHHUM cyZoM [loaTaBCcbKOi 06J1acTi, 3acypke-
HO 3acHoBHHUKa [IpuBaTHOro mignpreMcTBa «Ar-
podipma «CaByTUY», IKUWA MaB YaCTKY y CTaTyT-
HoMy KamiTtasi 40 % i 3a/1/151 3aBOJIO/IIHHS iHILOO
yacTkolo (60 %) noaas JepKaBHOMY peECTpaTo-
py ['T06UHCHKOTO palloHHOTO YIpaBJIiHHA OCTH-
uii [TonTaBcbKol 06J1acTi 3asBy Hpo Jiep>KaBHY

3 Bupok KoBTHeBoro paltoHHOTrO cyAy M. [IHin-
poneTpoBcbka Big 28.09.2022 : cnpaBa Ne 208/
6312/16-K, NPOBa/PKEHHS Ne 1kn/201/145/
2022 // €puHUN epKaBHUM peECTp CyAOBUX pi-
meHb. URL: https://reyestr.court.gov.ua/Review/
106476665 (naTa 3BeprenHs: 10.01.2024).

115



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

peecTpalriito 3MiH /10 BijoMoCTell Ipo WPUAUYHY
ocoby Ta migpobseHuit npotokoa N2 29 360piB
3acHoBHUKIB IIIl «Arpodipma «CnaByTuY» Bij
26 ciyna 2016 p. TakuM YUHOM, 06GBUHYBaYeHUH
3apeecTpyBas 3a co60t0 100 % craTyTHOro Kami-
Tasly 3raZlaHoTO MiIPUEMCTBA, TOGTO CTAB HOro
O/IHOOCIGHMM BJIACHUKOM, i OTpUMaB IpaBo po3-
nopAKaTucAd BCIM MaWHOM MiANPUEMCTBA Ha
CBiM po3cy[. AJie ONIpH Te, 1110 3a BepCi€ro cifc-
TBa Ta NPOKypaTypH y [ifgX 3aCHOBHHMKA NiJIpHU-
€MCTBA B6AYalOTbCs 03HAKU KPUMiHAJbHUX Ipa-
BOIOpYLIEHD, NepefdadyeHux 4. 3 cT. 206-2, 4. 4
cT. 358, 4. 1 ct. 205-1 KK Ykpainy, cys Bu3HaB
Horo BHHHHUM JIMIIle V BYMHEHHI MiApoG6JIeHHS
JOKYMEHTIB, 110 NOAAIThCA AJA Jep:KaBHOI pe-
ecTpauii topuguiHoi ocobul.

B 06BMHYBaJIbHOMY BHUPOKY CyJ NOCHJIABCS
Ha BUCHOBOK IIOYePKO3HaBYOI eKCIIepTHU3H, 3TiJHO
3 KM MIJANUC BiJ iMeHi JupeKTopa MiANPUEMCT-
Ba y rpadi «mianucu 3aCHOBHHKIB» IPOTOKOJY
Ne 29 360piB 3acHoBHUKIB I1I1 «Arpodipma «Cia-
BYTUY» BiJ| 26 ciyHa 2016 p. BUKOHAHUN HE HUM
0COOMCTO, a iHIIOI 0C000102, TaKMM YMHOM, Lie
OJIMH i3 J10Ka3iB, 1110 MOKJIaZIeHO B 0BI'PYHTYBaHHSA
BUPOKY Ha MiJiTBEp/KEHHS BUHU 0OBUHYBau€HO-
ro y BYMHEHHI KPUMIHQ/JIbHOTO [IPaBONOPYILIEHHS.
BoaHoyac TexHiYyHa ekcliepTU3a AOKYMEHTA — Lie
He €/lJMHa Cy/l0Ba eKCIepTH3a, 1[0 NpOBOJUJIaCs B
i cnpaBi. OpraHoM A0CyZ0BOTO PO3CJIi/lyBaHHSA
OyJi0 iHiliiOBaHO Ile 1 EKOHOMIYHY eKClepTU3y
3a//151 BCTAaHOBJIEHHS pO3Mipy 36MTKIB, 3aBJaHUX
NOTepNiJIMM, 30KpeMa CINaJKOEMIAM JUpeKTopa
[IT «Arpodipma «CrnaByTuy». BignoifHo A0 oTpu-
MaHOTO BHMCHOBKY KOXXHOMY 3 TPbOX NOTEPIIJINX
3aB/IaHO 36UTKIB Ha cyMy 4 243 896,27 rpH3.

3aj1s peaJtizaliii CBOro 3JI0UMHHOTO YMUCTY
JOBOJIi 4aCTO peifiepu BJAAIOThCA A0 peasizarii
THUX KPUMIiHa/IbHUX NPaBONOpYLIeHb, L0 MOCH-
raloTb Ha CycCHijJibHi BiIHOCHUHHM y cepi 3zikc-
HEHHS TOCNOAAPCBhKOI AissbHOCTI. Tak, Hemoo-
JAUHOKMMH € BUNAJIKH, KOJIM BOHU BUUHSIOTD Jii,
nepeadaveHi ct. 205-1 «Iligpo6eHHsT JOKYMeH-
TiB, AKI IOJAIOTBLCA JJI IPOBEJIEHHS JlepKaBHOI
peecTpaliil pUJUIHOI 0cO6H Ta GiZUYHUX 0OCI6 —
nignpuemMniB» KK Ykpainu4. OcTaHHE BUMHSETD-

1 Bupok ['1o6uHCcbKOro pailoHHoro cyny Ilos-
TaBcbKoi o6sacTi Bix 27.08.2021 : cnpaBa Ne 527/
1096/19, mpoBamxenHsa Ne 1-kn/527/10/21 //
€AVHUN fep>KaBHUM peecTp cyfoBux pimeHb. URL:
https://reyestr.court.gov.ua/Review/99207533
(maTa 3BepHeHHs: 10.01.2024).

2 Tam camo.

3 Tam camo.

4 KpuMiHa/IbHUM KOZleKC YKpaiHU : 3aKoH Yk-
painu Big 05.04.2001 Ne 2341-1I1 // B/l «3akoHo-
JaBcTBO YkpaiHu» / BP Ykpainu. URL: https://

csl B IopyluIleHHsI BUMor ctatei 42, 49 'ocnioaap-
CbKOTO KOJEeKCYy YKpaiHHy, a TakoX CT. 35 3aKoHy
Ykpainu «IIpo gepxaBHY peecTpaLilo HOpHUANY-
HUX 0cCi6, ¢piznyHUX ocib - miAnpUeMLIB Ta rpo-
MaJicbkux ¢opMyBaHb». OfIHAK MPUHATITHO CJIif
HaroJIOCUTH, 110 BCe K TaKU 3aKOHOJaBLieM KpH-
MiHasi30BaHO MiZipo6JieHHs NOKYMEHTIB, siKi mo-
JAITbCA 1 IPOBeeHHA Jep>KaBHOI peecTpanii
IOpUANYHOI 0co6u Ta ¢isuyHOI 0cOOU - miAnpueE-
MUf 33/ 3anobiraHHs BYMHEHHIO 3JIOYHHIB,
nepepbavenux ct. 209 «Jleranisanis (BiZMuBaH-
Hs) MaiiHa, 0Jlep>KaHOro 3JIOUMHHUM LIJISIXOM»
KK Ykpainu>.

TakyM 4MHOM, 10 TPy KPUMiHa/JIBHUX Ipa-
BONOpYLIeHb, NOB’SI3aHUX i3 peliiepcTBOM, Hajle-
KaTb Pi3HI 3JI04MHU Ta KpUMiHaJIbHI NPOCTYIKU.
Jlns peanisanii cBOro 3Jl0MMHHOTO YMUCJY penjie-
PY BJAIOTBHCA [0 BUMHEHHS pi3HOMaHITHUX [iH i
He 3aBX/JU BUKJIOYHO iHTeseKTyanbHUX. [loge-
KyJU AiJIbHICTBh 0Ci6, MPUYETHUX [0 BUMHEHHS
peiJiepcbKUX aTak, MOXKe MaTH IUHIYHUHN i Hacu-
JIBHUIIbKUN XapaKTep, 110 BKJIKYa€E B cebe mocs-
raHHs Ha Taki 3araJlbHOBU3HaHi HaWBUILi collia-
JIbHI IIIHHOCTI, SIK XUTTH 1 340poB’s JwAuHY, ii
fe3neka Ta HeJOTOpPKAaHHICTh®. BukiazeHe 3y-
MOBJIIOE MOTPeEOY MiJ| Yac po3C/ailyBaHHS TaKHUX
dakKTiB ycTaHOBJIIOBAaTH BaroMy KiJIbKicTb 06CTa-
BUH 3a/|/11 IOBEeJIEHHS BUHU MPUYETHUX 0cib. lle
CTA€E MOXJIMBUM 3aBJAKU peasisalii KOMIIEKCY
IpoLeCyaJIbHUX 3ax0/iB, NepefbauyeHUX YMHHUM
KpPUMiHa/JIbBHUM NPOLeCya/JbHAM 3aKOHOJABCTBOM,
cepell IKMX HEOCTaHHA pOJib HAJIEKUTb CyJOBUM
eKCIlepTU3aM, HaBiTb NOINPH Te, 10 OTPHUMAaHI BU-
CHOBKH €KCIIepTiB He MalOThb HallepeJi BCTaHOBJIe-
HOI cuiIM’, a OTXKe, i epeBaru nepes, iHIIKUMU 3i0-
paHUMHU Mij, Yyac po3Cc/ilyBaHHA JOKa3aMHU.

3a pe3yabTaTaMu aHajily MaTepiaJjiB ciif-
4O-CY[l0BOI NPAaKTHUKU MU [OXOAMMO BHCHOBKY,
LI0 THUIIOBUMU CY[OBHUMH €KCIepTU3aMHM, SKi
NPHU3HAYATbhCSl CTOPOHOI0 OOBUHYBaueHHs Hif
4yac po3c/ifyBaHHA KPHUMIHaJIbHUX IIPaBOIOpY-
lIeHb, MOB’SI3aHUX i3 pelJiepCcTBOM, €: TeXHiuyHa
ekcneptusza JokyMeHTa (78 %), eKOHOMiyHa

zakon.rada.gov.ua/laws/show/2341-14 (nata 3Bep-
HeHHs1: 10.01.2024).

5 Tam camo.

6 KoHctutynia Ykpainu : 3akoH YKpaiHu Bij
28.06.1996 Ne 254k/96-BP // B/l «3ak0HOAaBCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/254k/96-Bp (maTa 3BepHEHHS:
10.01.2024).

7 KpuMiHa/ibHUM NpoLecyaJlbHUM KoeKC YKpai-
HU : 3aKoH YKpainu Bij 13.04.2012 Ne 4651-VI // B/i
«3akoHOAaBCTBO Ykpainu» / BP VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/4651-17
(maTa 3BepHeHHs: 10.01.2024).
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excrieptusa (65 %), nouepko3HaBya eKClepTU3a
(42 %) Ta iH. OTKe, BBaKA€EMO 3a NOTPi6He 3ynu-
HUTUCA caMe Ha IX MOXJIMBOCTSIX Ta 0COGJUBOC-
TAX IX NpU3HAYeHHs B JOCJIi/PKYBaHIM HaMu Ka-
Teropii KpUMiHa/IbHUX IPaBONOPYLIEHb.

flk 3acBiguye cymoBO-Clijua MpaKTHUKa, a Ta-
KO HaroJIolUeHo B PUAUYHIN JiTepaTypi, 3aBAs-
KU CyJJOBMM €KCIIepTH3aM MOXJIMBO BCTAaHOBHUTH
ocoby, sIka BUMHWJIA Te 4YM iHIIe KpUMiHa/bHe
NpaBoOIOpyILlIeHHd. 3a pe3y/ibTaTaM{ NPOBeJeH-
HSl eKCIepTHHUX AoC]iKeHb, Maike B 30 % mnpo-
Ba/PKeHb CTAa€ MOXJIMBA iJeHTUiKalisg ocobu
3JIOYMHIS, TOMY OTPpUMaHi BUCHOBKHU BifjirparoThb
BROXJIMBY POJIb Y JIOKa3yBaHHI 06CTaBUH, BU3HA-
yeHux cT. 91 KIIK Ykpainu (Llynkipiase Ta iH.,
2021, c. 65).

[Ipr3HadYeHHa eKCHepTU3u Yy KpPUMiHaJbHO-
My IIPOBa/KeHHI NOB’s13aHe 3 peasli3alli€lo HU3KU
npolecyaJbHUX Aill Ta CyKyHmHOCTI opraHisanii-
HUX 3aX0/liB, SIKi IMOB’sI3aHi sIK 3 06paHHSAM eKcIle-
pPTHOI ycTaHOBY, fIKiii 6y/ie JOpyYeHO NPOBeAEHHS
JOCIKeHHd, TaK i 3 BUSHAaYeHHSAM NpeAMeTHOI0
BU/y €KCIIEPTHU3U 3 ypaxyBaHHAM TOro, AKi NU-
TaHHA CJdif 3'sCyBaTH Mif 4ac JOCTiKeHHs, a
TaKO0X 3 IHIIMMU NUTaHHAMU. [lo KOXHOI i3 npo-
LecyasibHUX [Jid Ta opraHisaliflHuX 3axojiiB BU-
CyBaKOTbCA NI€BHI BUMOI'M Ta PeKOMeH/allil, AKHUX
C/1ij LOTpUMYBATHUCA 33/ 3abe3MeyeHHsl BUPI-
HIeHHA CYKYNHOCTi 3aBJaHb, 1[0 MalOTb 3HAYeH-
HA /Il OpTaHiB A0CYAOBOro po3ciaiayBaHHA. [e-
dKi 3 BUMOT MalThb YHiBepcaJbHUM XapakTep i
CTOCYIOTbCH BCiX BUZIB €KCIIePTHUX JOCJi/KEHD,
a JiledKi BUCYBalOTbCA LOJ0 OKPEMHUX PiSHOBU/IB
JOCJi>KeHb.

Hacamnepen npu BUpilleHHI NUTaHHA OpO
NMpU3HaYeHHS eKCHepTHUX AOCIIPKeHb CJif, BU-
XOJUTH 3 TOTO, YU iCHYIOTb AJI LIbOTO HaJIeXHI
niacraBy. 3a 3arajJbHUM IpaBUJIOM, NOTpeba B
3aJlydyeHHI eKcllepTa BUHHMKAE L0/0 BUPilIeHHS
MATaHHA, AK€ Ma€ 3Ha4YeHHA /11 KpUMIHAJIbHOTO
MPOBa/PKEHHSA Ta BUPILIEHHS KO0 HEMOXKJIHBE
6e3 3aCTOCyBaHHS CIelliaJIbHUX 3HaHb. BojHO4ac
1le He CTOCYETbCS NPAaBOBUX MUTAaHb, aJpKe 3aKO-
HOJaBLEeM 3aKpiljieHO 3a6OpOHY LI0J0 NpOBe-
JleHHA eKCINepTHUX JOC/ipkeHb, NpeJMeTHUH
BU/, IKHX MOXKe CTOCYBaTHCA JOC/i[KeHHd Ipa-
BoBUX sBULY (4. 1 cT. 242 KIIK Ykpainu)L.

Oco6iMBy yBary ciiji 3BepTaTd Ha Ti BUAU
eKCIIepTHUX [JOCJai[KeHb, fdKi MalTb Ha MeTi
3’CyBaHHSl NUTaHb, 1[0 BU3HAYeHi 3aKOHOJAB-
1|eM sIK 000B’SI3KOBI MifcTaBU AJ11 MpU3HAYEHHS
cyZ0BUX eKkcrnepTus (4. 2 cT. 242 KIIK Ykpainu)Z.
CyTTeBa CKJIQAHICTb TYT NOJArAE B TOMY, 110 [Ji3-
HaBay, caiayuil abo NpoKypop 3MylleHi caMo-

1 TaMm camo.
2'Tam camo.

CTiHHO BU3HAYUTH BH/ i KBasidikaliio cyj0Boro
eKCIlepTa, SIKOT0 CJif 3aly4uTH 3aJ1s 3'sCyBaH-
Hs1 06CTaBUH, 1[0 MAalOTh 3HAY€HHS [JJIs PO3CJi-
JYBaHHS, a OTXKe, BiJj HUX BUMAara€TbCs HasiB-
HICTb MEeBHUX 3HaHb LIOAO0 PO3YMIHHA CYTHOCTI
NpHHaWMHI 3arajJbHOTEOPeTUYHUX NHUTaHb BH-
KOPHUCTaHHA Clleljia/IbHUX 3HaHb IIiJ 4ac po3cJi-
JyBaHHA KpUMiHaJbHUX NPABONOpPYILIEHb.

Heo6xifHOIO yMOBOIO 3aCTOCYBaHHSA clelja-
JIbHUX 3HaHb, K CJYIIHO HaroJOWyKThb y Clelji-
aJsi3oBaHIl JliTepaTypi, € HeyXuJibHe JOTPHUMaH-
HA BUMOT NIPOLEeCyaJbHOTO 3aKOHOZABCTBA IiJ,
yac NpyM3HauYeHHs eKCNepTU3H, a TaKoX HiAroro-
BKM MaTepiaJiB 10 Hei, il 6e3mocepeHbOrO Mpo-
BeJleHHA B Jlep)KaBHUX | HeJilepKaBHUX YCTaHOBaX
a6o iHKOJM W NO3a eKCIepTHHMU YCTaHOBaMHU
(Uyukipigse Ta in., 2021, c. 64).

Ha migcraBi y3aralbHeHHI HOPMAaTHUBHHUX
MOJIOYKEHb KPUMIHAJIBHOTO MPOLECyaTbHOIO 3aK0-
HOJIABCTBA, OCOBGJIMBOCTEH PO3CIIiJlyBaHHSA KpUMi-
Ha/IbHUX MPaBONOPYILIEHD, OB'sI3aHUX i3 penjiepc-
TBOM, [IOXOJMMO BHCHOBKY, L0 10 0GOB’I3KOBUX
eKCIepTHUX J0C/IipKeHb, IPOBEeJIeHHA AKUX CJIif,
3a6e3ne4YuTH CTOPOHI OOGBUHYBaueHHs, HaJje-
)KUTb €eKOHOMi4yHa ekclepTusa. Taka noTpeba
3yMOBJIEHa HeOOXi[HICTI0O BU3HAuYeHHs1 PO3Mipy
3aBJlaHOI MalHOBOI LIKOJAM, 30KpeMa MaTepiajib-
HUX 36UTKIB, y pasi, KoJ1 NOTePHiZIMK He HaZaB
BiAMOBIZHI MiTBEep/KyIO4i JIOKYMEHTH abo He
MO>Ke IX BUSHAYUTH CaMOCTiHHO (1. 6 4. 2 CcT. 242
KIIK Ykpainu)3.

Ille ofHUM K/JI}0YOBUM MOMEHTOM, IKHUH CJIiJ|
6paTu [0 yBary nij 4ac BUpilleHHs NUTaHHA PO
MpU3HAYEHHS Cy[0BOI €KCNEPTU3H Y KpPUMiHa/Ib-
HUX MPaBOIMOPYLIEHHSX, OB'A3aHUX i3 peliiepcT-
BOM, € 06paHHA 4acy ii nmpusHavyeHHs. O6OB’sA3-
KOBO CJIi/Jl IpY [1bOMY BpaxoByBaTH: 1) sika ciigya
cuTyalis chopmyBasiacsd Ha BifmoBigHOMy eTami
posciifayBaHHsA; 2) 4d Nepefbadyae MpPOBeJleHHSA
eKCIEePTU3U JOCTiIKeHHS TUX 00 €KTIB, JOKyMe-
HTIB, pe4OBUX JOKa3iB, 3pa3KiB, 30KpeMa IOpiB-
HSIJIbHUX, sIKi He nepe6yBalOTh Y BOJIOZAIHHI CTO-
pOHU OGBHHYBa4YeHHs abo Ie He 6yJIU BUJIyYeHi
nig yac poscaigyBaHHs; 3) UM BIJIMBA€E Ha MOTe-
HIiMHI 06’€EKTH AOCTIIPKEHHS, 30KpeMa IxHil cTaH,
bakT BiTepMiHyBaHHS NpHU3HAYEHHS eKCIIePTHO-
ro gociaimkeHHs; 4) sAki Ail Mae BXUTH CTOpOHA
00BMHYBayeHHS1 3ajJ/i1 OTPUMaHHS J0JaTKOBUX
MarepiasiB, moTpedba B JOCHi/PKEHHI SIKUX MOXKe
BUHUKHYTH IiJ, 4yac NpPOBeJEeHHsS eKCIepTHOTo
JOCJTiIKeHHST; 5) SKUN XapaKTep NUTaHb, 10 HiJ-
JIATaTUMYTb BUPILIEHHIO eKCIIEPTOM.

Baxk/1MBO Tako 3abe3rnedyBaTH JOTPUMaH-
HA BHMMOI KpPHMIiHAJBHOTO IpPOLECyaJ]bHOro 3a-
KOHOJZIABCTBA Ha eTami OTpHUMaHHA 3pasKiB i

3 TaMm camo.
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JIOKYMEHTIB, 1110 OyAyTb HampaBJieHi Ha Jgocii-
JOKEHHSI CYJIOBOTO eKcllepTa. 30KpeMa, OOILIyK
abo THMYacOBHH AOCTYyN [0 JOKYMEHTIB CJiJ
34iMCHIOBATH JiMllle Ha MifcTaBi BiAMOBIgHOI yX-
BaJIU CJIJYOTr0 CyAJil, BAKOHAHHSA IKOI TAKOX Ma€
3JiHCHIOBATHCSA BUKJIIOYHO Ti€l0 0C060I0, KOTpa
BKa3aHa B pe30JIIOTUBHIN 4aCTHHI yXBaJu.

lllofo 6e3nocepefHiX 0cobJHUBOCTEN NpuU3-
HadyeHHS TUX J0CJiIKeHb, Ki MU BiJJHEC/IHU 10
KaTeropil TUIOBHX, TO HacaMIlepes BapTO 3YyIH-
HUTHCA Ha eKOHOMIYHIN ekcniepTusi. Y KaTeropii
KpUMiHa/IbHUX POBa/XKEHb, PO3MOYATHX Y 3B’S13-
Ky 3 BUABJIEHHSIM O3HAaK pelJlepcTBa, BUHUKAE
noTpeba Mpu3HavYeHHs TaKoro ii BUAY, sIK eKcIe-
pTHU3a AOKYMEHTIB NP0 €KOHOMIYHY [iflJIbHICTh
MiIIPUEMCTB ¥ OpraHisawii, OCHOBHUM 3aBJaH-
HAM fIKOI 3-IIOMDX IHIIOrO0 € BU3HAYEHHA «JOKY-
MEHTaJIbHOI OGI'PYHTOBAHOCTI PO3PaxyHKIiB €Ko-
HOMIYHOT0 NMOKa3HWKa MalHOBOI IIKOAM (36UTKH,
BTpavyeHa BUT0/a), MPOBeJeHUX Cy0'ekTaMu oi-
HaHCOBO-TOCIIOZAPCbKOr0 KOHTPOJII0, OpraHaMu
JlOCyIOBOr'0 pO3C/ifyBaHHS abo 3asBJEeHUX Y
n030BHUX BuMorax» 1. [lig yac npusHayeHHsd 3ra-
JaHOTO BHUAY AOCJi/PKEHHA BOXJIWBO NPABUJIBHO
chopmy.iroBaTu nUTaHHA. fK 3acBiguye nposege-
HUH HaMH aHa/i3 BHCHOBKIB €KCIEpPTiB, AOBOJI
4acTo CJIiZ{4l CTaBJIATh 3ara/ibHi NATAHHA, HAlpHU-
KJIaJ, TP BU3HAYEHHi 30MTKIB He 3a/1al0Th OKpe-
MUX [UTaHb W00 TOrO, AKUN PO3Mip cepes HUX
CTAaHOBUTH ynyllleHa (HeOOTpHMaHa) BUroja Ta
IIOHeCceHi Cy6’eKTOM roCroiapioBaHHs BUTPATH.

PeTesbHy yBary ciif NpyugiiATH TUM JOKY-
MeHTaM, siKi 6yAyTb HaJlaHi Ha JAOCHiKEHHS Cy-
JOBOT0 eKcrnepra. 30KpeMa, AJ BUPIlIeHHS NHU-
TaHHA MpO pO3Mip 3aBJaHUX BJIACHUKAM 4M
OopeHJlapsiM 3eMeJIbHUX [iJISSHOK 36UTKIB 4yepes
peljiepcbki aTaky, TOOTO NMOB'sI3aHi 3 MOCsAraH-
HSIMM Ha 3eMeJIbHi BiIHOCHMHH, BaXK/IMBO 3’siCyBa-
TH Ta 3aKpilMTH NpOLECyaJbHUM LIAXOM, 30K-
peMa y NpPOTOKOJI OIJsAAY, KOHKPETHY IJIOLLY
TUX 3€MeJIbHUX JiJISHOK, sIKi OyJIW He3aKOHHO
06po6JIeH] ¥ IHIIMM YMHOM 3axoIlieHi. 3a moTpe-
06U J10 TaKol cJ1iTyoi (po31IyKoBoi) Ail Moxke 6yTH
3aJIyyeHo creliajgicta BiAnoBigHoro gaxy.

[3 PO3BUTKOM eJIEKTPOHHOTO JOKyMEeHTO0O-
6iry nepej cyJoBUMU eKCllepTaMM [OCTajla HOBa
npo6JieMa, 10 NOJIATAE B AOCAiPKEHH] eJIeKTPOH-
HUX JIOKYMEHTIB. flK 3ayBaXKylOTb y HOpUJWYHIN
JiTepaTypi, HaTenep BiACYyTHI MeTOLUKU IpOBe-

1 HaykoBo-MeTOAMYHI peKoMeHallil 3 MUTaHb
HiArOTOBKU Ta IPU3HAUYeHHs CYJOBUX eKCIIEPTHU3 Ta
eKCIIepTHUX JIOCJIi/PKeHb : 3aTB. HaKa3oM M-Ba roc-
tulil Ykpainu Big 08.10.1998 Ne 53/5 // B/ «3ako-
HOZaBCTBO YKpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/z0705-98 (zaTa 3Be-
pHeHnHs: 10.01.2024).

JleHHfl Cy[JOBUX €KOHOMIYHMX eKCIepTH3 00
JOCIpKeHHSA [JOKYMEHTIB, CKJIaJleHHX B eJIeKT-
poHHoOMYy BUrsAi (AkimiBa, Tkay, 2022, c. 295).

Ak Mu Bxe 3’sicyBa/iv, TUIIOBOIO /10 NPU3HA-
YeHHS MiJ, 4Yac poO3CaiflyBaHHA KpUMiHaJIbHUX
IpaBoOMNOpYIIeHb, TOB'SI3aHUX i3 peliepcTBOM, €
TexHiYHa eKClepTh3a JoKyMeHTa. li npeamer, Ak
YKa3yloTb y HAyKOBill JiTepaTypi, CTaHOBJIATb
¢dakTH i 06CcTaBUHY, IOB’s13aHi 3 BUTOTOBJIEHHAM
JIOKyMEHTIB, CIOCOOBOM YHECeHHSl 3MiH [0 HHUX,
BUSIBJIEHHSIM HEBUJMMHX 3alHWCiB TOIO, SKi
BCTAHOBJIIOIOTbCSI HA OCHOBI Clellia/lbHUX 3HAaHb
y Trajy3i TeXHiYHOro JOCJiJKEeHHS [JOKYMEHTIB
(Bopo6eii, MesnbHMKOB, Bostomuh, 2008, c. 17).

3rizHo 3 HaykoBo-MeTOAWYHUMHU pPEKOMEH-
Jalif MU 3 NUTaHb NiJrOTOBKU Ta NpPHU3HA4Y€HHA
CYZJOBUX €KCIepTH3 Ta eKCIepTHUX A0CJIipKeHb
OCHOBHHMHU 3aBJIlaHHSIMU CYJOBOI TEXHIYHOI eKc-
NepTHU3U JJOKyMEHTIB €: 1) BU3HAYEHHS CNOCOOY
BUTOTOBJIEHHS1 [JJOKYMEHTa; 2) YCTaHOBJIEHHS
dakTy Ta cnocoby 3MiHH 3MiCTy JOKyMeHTa (Ha-
NPHUKJIAJI, NJISXOM 3aMiHM apkyuiiB); 3) BigHOB-
JIeHHd TIOraHO BUJMMUX | HEeBHUJHMMHUX 3alUCIB;
4) BiHOBJIEHHS1 TIEPBUHHOrO BUIJISAY JOKYMeEH-
Ta; 5) 3’scyBaHHSA Yacy BUTOTOBJIEHHS JJOKYMEHT3;
6) inenTudikauis 3HapszAb, 3acobiB, 06/1aJHaHD i
MaTepialiB, 1110 3aCTOCOBYBAJIUCA [JIS1 BATOTOBJIEH-
Hsl JIOKyMEHTAQ, @ TAaK0XX HOr0 BUKOHABIIS TOI02.

3Ba)Karouu Ha Te, 1110 pelJiepyu JOBOJI 4acTo
BJAIOThCA |0 MiJIpoOJIeHHS MeYaToK i 1ITammiB,
TO BUHUKAE NOTpeba y MpU3HAYEHHI TeXHIYHHUX
eKCIepTU3 JJOKyMEeHTIB 10/10 BCTAaHOBJIEHHH [J10-
CTOBIDHOCTI PpEKBI3UTIB [JOKyMEHTIB, 30KpeMa
BiJIOUTKIB NeyaToK, LITaMMiB, MiJNUCIB i pykonuc-
HUX 3anuciB. Takox caig4uii Mo)ke B6aYaTH IOT-
pe6y y BUpillleHH] MUTaHHS PO CIoCi6 HaHeCEHHS
BiICUTKIB MEYaTOK i IITAMIB, IX JIOCTOBIpHOCTI
(IIpamko, 2021, c. 182). Taki Tunosi cnoco6u mij-
POOKHU MiANUCIB, IK «BiITBOPEHHS MiJNUCY ILLJISI-
XOM O0JIiBLIeBOi MiJIFOTOBKU 3 HACTYNHUM 00Be-
JleHHAM; KOIiI0BaHHs1 Yepe3 KoNiloBaJbHUM Narip;
KOMilIOBaHHA NepejaB/l0BaHHAM M0 LITpUXaX
CIIPaBKHbOI'0 MiAMUCY; KOMiIOBAaHHSA Ha MPOCBIT;
NpoeKLiiHUM croci6 Ta 3 BUKOPHUCTAHHSM Kila-
CUYHOT'0 KPecJsIpCbKOro abo caMOpoGHOTO IMaH-
Torpada; BoJIOre KOIiIOBaHHS; 3aCTOCYBaHHSA
pesibedHOro Kiillle; BUKOPUCTAHHS KOMNilOBasb-
HO-PO3MHOXYBaJ/IbHOI TEXHIKH, ¥ €KCIIepTiB Tpy-
JHOILIIB He BHWKJIUKalTb» (TkaueHko, IBaHKO,
2022, c. 217). lixg yac mpoBeJieHHS CYA0BOI TeX-
HIYHOI eKCIIepTU3U JOKYMEHTIB CTA€ MOXJIUBUM
BUpillleHHA OKpecJeHUX IUTaHb.

Jlo TUIIOBUX NOMMJIOK C/AiAYOro, IKi MalwThb
Miclle Ha eTalli IpU3HaYeHHA TeXHIYHOI ekcrep-
TU3U JOKYMEHTIB, HaJeXaTb Taki: 1) BiacyTHIiCTb

2 TaM caMo.
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KOHKDPETHOI Ha3BM JOCJi[PKeHHS, 1110 NpU3Haya-
€TbCS, 3 OJJHOYACHUM HAJIaHHAM fIK PYKOIMCHHX
3aIUCiB, TaK 1 TUX AOKYMEHTIB, 1110 BUTOTOBJIEHI
JpyKapcbKMM a60 MallMHOMHUCHUM CIIOCO60M;
2) HeHaZlaHHSA 06’EKTIB, JOCi/PKEeHHS IKUX € 000-
B’I3KOBUM 3a/|J151 BUpillleHHsI TUTaHb, L0 0CTa-
BJIeHI Ha BUpIlleHHs eKcliepTa abo rpymnu eKkcie-
pTiB, HeHaJlaHHSA abo HaJJaHHS He B INOBHOMY
06cs13i 3paskiB, HEOOXiJHUX /ISl TPOBEEHHS T10-
PIBHSJIBHOI'O JOC/IKeHHS; 3) NOCTaHOBJIEHHS
Ha BUpILIEeHHA eKcnepTa INUTaHb, AKi € He YiTKO
cbopMyJIbOBAaHUMH, HE3PO3YMiJIMMH, [ABO3HAY-
HHUMH, BUXOJSATh 32 MEXi creljiaJlbHUX 3HaHb BU-
KOHaBIIA JOCJi/KEHHS ab0 BUPILIEHHS SIKUX He
nepes6ayeHe MeTOJMKOI MPOBEJIEHHS NEBHOTO
JLOCJIi/PKEHHS], HEAKTya/IbHUX a60 3aliBUX NUTaHb
I0/10 KOHKpPeTHHX 06’€KTiB; 4) HaflaHHS Ha A0C-
JIiJDKeHHA 06’€KTIB, AKi 3anakoBaHi HeHaJIEXKHUM
YUHOM ab0 1110/10 IKUX B3araJjli He BXXUTO 3aX0/iB
1100 IX 3aXUCTY BiJ, HECAHKL[IOHOBAHOTO JOCTY-
ny abo MOUIKO/PKeHHsI Y 3HUILeHHs (Be3coHHa,
3y6110Ba, 2021, c. 75-76).

[lix moYyepko3HABYOK eKCIEPTU30I0 PO3yMi-
I0Tb JOCJIPKEHHS, 10 NPOBOJAUTLCA E€KCIEePTOM,
AKWUW HaJJIeHWH Clielia/IbHAMH 3HAaHHSAMH B ra-
J1y3i CyZJ0BOr0 NIOYE€PKO3HABCTBA, 3 JJOTPUMAHHAM
N0JIOKEHb KPHMIHA/JIbHOTO MpOLLeCyaJbHOIO Ta
LIMBIJIbHOTO TPOLECYa/IbHOTO 3aKOHOJABCTBA 3a-
JlJIsl BCTAaHOBJIEHHS QaKTiB, aKTUYHHX 06CTaBUH,
1110 MalOTh 0Ka30Be 3Ha4YeHHA Y KPUMiHa/IbHUX i
yuBisbHUX cipaBax (H03uiuHa, 2023, c. 58). Ilix
4ac po3cliflyBaHHA KPUMIiHaJbHUX IPaBONOpPY-
lieHb, MOB’SA3aHUX i3 peizepcTBOM, HaldyacTille
BUHUKAE N0OTpeda y NPU3HAYEHHI L[bOT'0 BUAY J0C-
JIiJpKeHHs 33151 ineHTHdiKalil 0COGH-BUKOHABIISA
3a MiJIHUCOM y JOKYMEHTaX, 0 CTOCYHTbCA 0di-
ifiHOi ¢iHaHCOBO-rOCNOAAPCHKOL AiSI/IBHOCTI Cy-
6’ekTa TrOCIOJApIOBaHHS, IPaBOBCTAHOBJIIOIYUX
JOKYMEHTIB 111010 HOr'0 aKTHBIB TOILI0.

OCHOBHOIO IOMUJIKOIO, IKOI PUITYCKAOThCA
Clipdi Ha erani NpU3HA4YEHHA MOYEPKO3HAaBYOI
eKCIIepTHU3Y, € HEHa/[aHHS OPIBHAJIBHUX 3Pa3KiB
HeoOXi/THOr0 BUJy ab60 X HaJlaHHS HeHaIeXHOI
KiJIbKOCTI MOpiBHANIBHUX 3pa3kKiB. CamMme TOMy cy-
Jl0Bi eKcnepTH HaroJIoUylTh, L0 «HAaJAHHA Ha
eKCIlepTHU3y 3pa3KiB y JOCTAaTHIM KiJIBKOCTI, He-
06xiaHol sKOCTi, 6€3CYMHIBHOT0O MOXO/XKEHHS Ta
iH. € 3al0pyKOH IOBHOTH NPOBEJEHHS [MOCJi-
JPKEeHHSl Ta HaJlaHHA apryMeHTOBAaHOI'O KaTero-
PUYHOrO0 BHUCHOBKY ekcrepTa» (Bproxans, 2021,
c. 116). 3aaisa BUKOpiHEHHS MOJIOHHUX MOMHUJIOK
B&)KJIUBO 3aJ1y4aTH Cy[0BUX €KCIEepTiB 4K creLi-
a/iCTiB Ha eTani OTPpUMaHHA 3pa3KiB JJId eKcIle-
pTHU3U abo XK MonepeHbO 3BepPTATUCS 40 HUX 3a
KOHCYJIbTALliIMH.

BBa)kaeMo 3a MOTpiGHE TAKOX HAroJIOCUTH
Ha OKpeMHX BaXKJMBUX acleKTaX OLHKU OTpH-

MaHUX BUCHOBKIB. Tak, 3a pe3y/jbTaTaMu O3Ha-
VMIOMJIEHHS1 3 BUCHOBKOM €KcCIlepTa CTOPOHU KpH-
MIiHa/JIBHOTO IPOBA/PKEHHS NOBHMHHI 3BaXKaTH Ha
Te, Y4 MaJia 0coba, sika Hajajla eKCIepTHUN BU-
CHOBOK, CTaTyc cyAoBoro exkcrneprta. Oco6JMBo 1ie
CTOCYETbCA TUX CUTyalil, KOJU NPOBeJEeHHs eK-
CIepTU3H JOpYyYEHO CYJLOBOMY eKCIepTy, AKHUU
He € MpaliBHUKOM Jep:KaBHOI creljiasizoBaHOI
YCTAHOBHU.

[lix yac oLiHKM Ti€i YaCTUHU BUCHOBKY €KC-
MepTa, B IKik BUCBITJIEHO ONKC MPOBEAEHUX J10C-
JIiPKeHb, 30KpeMa 3aCTOCOBaHUX METOZIB, OTpH-
MaHUX pe3yJIbTaTiB Ta IX eKCHepTHOI OLiHKH,
BAapTO 3BaKaTHU Ha TOH aKT, YU MICTATb BOHU
MOCWJIaHHSA Ha omny6JliKoBaHI MeTOUYHI Mpalli B
rajysi cy/loBo-eKCepTHOTO JAOCJi>KeHHA. Y pasi
BiZICYTHOCTI 1le € CepHO3HOK MiJCTAaBO0 [Js
CyMHIBIB y BiporiAHOCTI Ta HaJiexHill HaykoBil
OOI'PYHTOBAHOCTI OTPUMaHUX pe3y/bTaTiB. [loT-
piGHO TaKOX 3BaKATH i HA TOH PaKT, 1110 BUCHO-
BOK eKCIepTa He € 060B’I3KOBUM /1T 0COOU YU
opraty, 4Ki IpoBOJAATh PO3CJAiAyBaHHS, a OLiHIO-
€ThCS CyZIOM Ha PiBHIi 3 iHIIMMU J0OKa3aMH, 3i6-
paHUMM 1iJ Yac po3cailyBaHHA.

BUCHOBKHU. ['pyna KpuMiHaJbHUX NOpPaBoO-
NOpYyLIEHb, MOB’SI3aHUX i3 peljepCcTBOM, BKJIIO-
Ya€ BaroMy KiJIbKICTb 3JI0YMHIB 1 KpUMiHaJIbHUX
NPOCTYIKIB, SIKi He OOGMEXYHTbCAd BUKJIIOYHO
THUMHY, 110 Nepeabadeni po3zaisom VII OcobsiuBoi
yactuHu KK Ykpainu, To6To siki mocAraroTh Ha
CyCcHisibHI BiAHOCUHHY, 1110 BUHUKAKOTh Y 3B’s13KY 3i
3[IiIICHEHHSIM TOCNOJAPChKOI AisiabHOCTI. BOHU €
ZIOBOJII YMC/IEHHUMHY, a NIi3HAHHS MeXaHi3My Npo-
TUIPAaBHOI JiSIBHOCTI pelJiepiB KpUMiHAJIbHU-
MU MPOLEeCyaJbHUMHU 3ac06aMH, 30KpeMa ILIs-
XOM MPOBeIEHHS CIiTYUX (PO3IIYKOBUX) U iHIIMX
npolecyajJbHUX Ail, Ta B L[iJIOMy NpoLecC J0Ka3y-
BaHHS MOB’SI3aHi 3 MOTpPe6Ol0 BUPIiLIEHHS Baro-
MOI KiJIbKOCTI CKJIaJHUX NUTaHb, AKi NOAEKyAU
BUXOJATb 3a Mexi npodeciiiHoi koMneTeHLii
npeJiCTaBHUKIB CTOPOHM OGBUHyBaueHHs. 3Ba-
YKaK4YM Ha Te, 0 33151 peaJsizaliil po3po6JieHuX
peiepcbKUX CxeM 3JIOUMHLI BAAIOTHCA O BYH-
HeHHs KpHUMiHaJbHUX [paBONOpYylIeHb MMPOTH
YKUTTS i 30pOB’sl, BOJIi, 4eCTi Ta riHoCTi moTep-
MiJIMX 0Ci6, yCTaHOBJIOIOTh KOPYMIIOBaHi 3B’I3KU
3 Mpe/ICTABHUKAMHM OpraHiB myo6J/iuHOro ajMiHic-
TPyBaHHA i NPaBOOXOPOHHHUX OpraHiB, MiApo6-
JIOIOTb JJOKYMEHTH, NeYaTKH 1 ITaMH, BUKOPHUC-
TOBYIOTb 3aBiZjoMO NiZpo6JieHi JOKYMEHTH TOLLO,
3’sCyBaHHS JAesIKUX 0OCTaBUH 3JI0YMHHOI Jisl/ib-
HOCTi mNoOTpebye 3acTOCYBaHHS ClelliaIbHUX
3HaHb. Hali6isnbi kBasidpikoBaHo dopmoro 3a-
CTOCYBaHHA TaKWX 3HAHb € CYyZ0Ba eKCIepTU3a.

[lix yac poscaifgyBaHHA 3raZlaHUX KpHUMiHa-
JIbHUX TNpPaBONOpPyLIeHb HaWyacTille MpU3Haya-
I0TbCS1 TE€XHIYHA eKcriepTH3a JokyMeHTa (78 %),
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eKOHOMi4Ha ekcnepTH3a (65 %), mouepko3HaBya
exkcrieptusa (42 %) Tta iH. e Ti THUmoBi cynoBi
eKCIIepTU3H, W0 IPU3HAYaAlTbhCA B KOXHOMY
JApPYyrOMy KPHMIHaJbHOMY NpPOBAJ>XKeHHI, po3no-
4aTOMy 3a O3HaKaMW KpUMiHaJIbHUX MpaBOIO-
pyllleHb, MOB’sI3aHUX i3 peljgepcTBoM. [IpusHa-
YeHH LIMX CyJOBHX €KCIIepTU3 BUMarae BiJ, Cy-
0’€KTa, IKUH iHIliI0€ TaKy Ji/IbHICTD, peTeJbHOI
MiATOTOBKW Ta BpaxyBaHHA BaroMoi KiJIBKOCTI
YHUHHUKIB, 30KpeMa: 1) sika ciifjya cutyauis cdo-
pMyBasacd Ha BiJIIOBIJJTHOMY eTalli po3C/ifyBaH-
He; 2) 4d nepenbdayvae NMpPOBeeHHSl eKCIepTU3U
JIOCTIIPKEHHS] TUX 00’€KTIB, JOKYMEHTIB, pe4OBHUX
JOKasiB, 3pa3KiB, 30KpeMa MOPIBHAJIBHUX, AKi He
nepebyBalOTb Yy BOJIOJAIHHI CTOPOHHM OOBUHYBa-
YyeHHs abo 1ie He 6yJM BUJIy4YeHi mif yac poscii-
JyBaHHS; 3) YW BIUIMBAE Ha MOTEHLiHHI 00 €KTH
JOCJIiKEHHS, 30KpeMa iXHil cTaH, ¢akT BiaTep-
MiHYBaHHSl TNpPHU3HA4YeHHs eKCIepTHOro JOCJIi-
JKeHHs; 4) sKi Ail Mae BXXUTH CTOPOHA 06BUHYBa-
YeHH 3a//11 OTPUMaHHA JOAATKOBUX MaTepiasis,

norpeba B JOCHIPKEHHI SIKUX MOXX€ BUHHUKHYTH
iJ| Yac NpoBeJieHHA eKCIePTHOro AOC/i/pKeHHS;
5) Axkul xapakTep NMUTaHb, 10 OiAJAATaTUMYTb
BUpIillEHHIO eKcrnepToM, Touo. OKpiM 1bOro, Ha-
MM y3arajJbHEHO THUIIOBI CJiA4i MOMUWJKH, AKi
MalwTb MiClle Ha eTami NpPU3HA4YeHHS KOXHOI 3
OKpeCJIeHHX eKCIepPTH3, BaKJIUBO iX ypaxoByBa-
TU Ta He JIONYCKAaTH IX MOBTOPEHHS Cy0’€EKTaMU
[paB03aCcTOCOBHOI AifAJIbHOCTI.

BeszanepeyHo, okpecseHa mnpo6JieMaTHKa
noTpebye MoJasbliuX I'PYHTOBHUX JOC/i[KEHD,
apKe penziepyd TMOCTIHHO B/IOCKOHAJIIOIOTH CBOI
3JIOUMHHI cxeMU. Tak, i3 NOKpalleHHSIM MeXaHi3-
MiB 3JiliCHEHHS Ny6JIiYHOro aJMiHiCTpyBaHHS,
nudpoBizali€ero AissIbHOCTI 6araTbox Jlep>kaBHUX
i HeJlep>kaBHUX YCTaHOB, OpTaHizalid, Hignpu-
€MCTB BaXXJIUBUM CTa€ BUPOOGJIEHHS LLIAXIB MPO-
TU/JIl BUKOPUCTAHHIO €JIEKTPOHHUX METOJIB Ta
pO3po06JIEeHHIO HOBUX METOJIB iX €eKCHepTHOro
JOC/iI>KEeHHS.
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APPOINTMENT OF FORENSIC EXAMINATIONS IN THE COURSE

OF INVESTIGATION OF CRIMINAL OFFENCES RELATED TO RAIDING
Establishment and development of the economic security of the state requires taking effective
measures to counteract and minimise the negative impact of criminal offences that encroach
on public relations in the areas of economic activity, legal activities of business entities, profes-
sional activities of public administration entities, etc. Among such criminal offences, much at-
tention is paid to those with signs of raiding, i.e. those related to the unlawful takeover and sei-
zure of property, assets of enterprises, institutions, organisations, corporate rights to them and
other resources, encroachment on the rights of owners or authorised persons of business enti-
ties of various forms of ownership, etc. An important role in proving and clarifying the circum-
stances to be proved in these criminal offences is played by expert opinions. Given the insuffi-
cient elaboration of the issues related to the appointment of forensic examinations in the
course of investigation of criminal offences related to raiding, the purpose of the article is to de-
fine the range of forensic examinations which are appointed during the pre-trial investigation
of the latter, and to clarify the specifics of their appointment. To achieve this goal, the article
uses a range of general scientific methods, as well as some philosophical and special research
methods, in particular, analysis, synthesis, systemic and structural method, forecasting method
and dialectical method.

Based on the results of the analysis of the investigative and judicial practice of investigating
criminal offences related to raiding, it has been found that the typical expert examinations
which are appointed during their investigation are forensic technical examination of a docu-
ment, forensic economic examination, and forensic handwriting examination. It has been gen-
eralised that they are appointed in every second criminal proceeding of the type under study.
The author identifies the factors which should be taken into account when deciding on the ne-
cessity and expediency of appointing a forensic examination during a pre-trial investigation.
The article also identifies the mistakes made by the prosecution when appointing the specified
types of qualified specialised investigations. Given the nature of raiders’ actions, the processes
taking place in society and in the professional activities of individual participants in social rela-
tions, the author outlines the prospects for further scientific research.

Key words: criminal offence, raiding, forensic examination, business entity, seizure and takeover
of an enterprise, forensic economic examination, forensic handwriting examination, technical ex-
amination of a document.
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CTAHOBJIEHHA TA PO3BUTOK IIAPO3A1/1IB MOJILII 0COB/JIUBOI0

NMPU3HAYEHHA: PETPOCIEKTUBHUM AHAJII3

[IpoBeneHo aHasi3 icTopuyHUX (aKTiB, NPUNMUCIB 3aKOHIB 1 MiJl3aKOHHUX HOPMATHUBHO-
MPAaBOBUX aKTiB, sIKi B pi3Hi nepioAu perjlaMeHTYyBaM AisJIbHICTD miAgpo3iniB nosinii oco6-
JINBOT'O IPU3HAY€eHHS, Kpi3b MIPU3MY Cy4yacHUX peasiil. 3p0o6sieHO0 BUCHOBOK, 1110 1i Miipo3Aiau
NPOWIIIN [OBOJII TPUBAJUK ICTOPUYHUH LIJIAX CBOTO CTAHOBJIEHHS Ta PO3BUTKY, AKHUH MH
MPOIOHYEMO MOAIINTH Ha wWicThb eTamiB. | etan (1709-1917) - yTBopeHHs JaHAMIIL], Ky
MOXXHA BBa)KaTH NEPILUMM MPHUKJIAL0M iCHYBaHHSI Cy4acHHUX MiJpo3ijaiB moJinil oco6a1MBoro
npusHaueHHs; Il etan (1917-1941) - xapaKTepHU3y€ETbCS CTBOPEHHSIM YKpPaiHCbKUX JI0OPOBI-
JIbHUX MininencbKko-BificbkkoBUx popmyBaHs; Il etan (1941-1978) - nepion 3actoro B icTopil
dopMyBaHHSA NiApo3iaiB 0C06/IMBOr0O NpU3HAYEHHS, 3yMoBJeHUN noAisimu [lepiuoi ta /py-
roi cBiToBux BiliH; [V etam (1978-1991) - cTBOpeHHs MepuUIOro CHeliaibHOro Miipo3Ainy B
cuctemi MinicrepctBa BHyTpilHix cnpaB CPCP Ha odiuiliHoMy piBHi - 3aroHy miniuii cienia-
JbHOro nmpusHadeHHs; V etan (1991-2014) - nos’s13aHui 3i 306y TTAM YKpaiHOIO He3asIex-
HOCTIi Ta CTBOPEHHSIM 3aroHy MiJinii oco6mBoro npusHaueHHs «bepkyT», cnenjaibHoro mia-
posziny Mininii «Tutan», Biagiay mBugkoro pearyBaHHsa «Cokisw; VI etan (3 2014 poky -
JoTenep) — GopMyBaHHA MiJIpo3AiaiB noinii 0co6/1MBOro Npu3HaueHHs, siKi 6epyTh aKTUBHY
y4yacTb y 36poMHUX KOHQJIIKTaX; Liel eTan NPOXOAUB MiJ, BIJIMBOM TPbOX BU3HAYaJIbHUX IO-
Jif: 1) mpoBeJleHHs] aHTUTEPOPUCTHUYHOI omneparii Ha Cxoi YkpaiHy, sika 3roioM oTpUMasa
Has3By «omepalig 06’'€JHaHUX CHJI», Y 3B’I3Ky 3 YUM OyJI0 CTBOPEHO HHU3KY J0O6POBOJIBYUX
crnenjasbHUX Migpo3AiniB MiHicTepcTBa BHYTpiLIHIX cnpaB Ykpainy; 2) crBopeHHs1 Haniona-
JbHOI moJstinii Ykpainu ta dopmyBaHHA B il cTPyKTypi creniaabHux migposzinis (Kopmoycy
onepaTuBHO-panToBoi Aii, [IaTpy/ibHOI ciy»k6u moJtinil 0co6MBOro NpuU3HaYeHHs Ta MiApo3-
Jiny TakTUKO-0OIlepaTHBHOIO pearyBaHHs); 3) HOBHOMacLITaGHe BTOPrHEHHS pocil Ha TepH-
TOpito YKpaiHy, mifi yac IKOTo OyJI0 CTBOPEHO BOEHI30BaHMH MiApO3/ia moJilii 0co6MBOTO
npusHavyeHHs «06’eqHaHa mTypMoBa 6puraza HanioHasnbHol nostinii Ykpainu «J/IloTe» i mty-
pMoBu# nosik HarionaneHoi nouinii «Cadapi».

Karwuosi caosa: nidposdinu noaiyii 0co6.1u8020 npusHaveHHs, HaYioHAIbHA 6e3neka, ny6aiuHa
6e3neka, ny6aiYHUll nopsidok, noiYisi 0OXOpOHU, CyJ08a OXOPOHA.

OpuzinanbHa cmamms

BCTYIIL. Miapo3ginu mnousinii oco6suBOro

BojiHOYac He BUKJIMKAE CyMHIBY HeOOXifHIiCTb

npu3HadeHHs (gaui — [I10IT) na TepuTopii Ykpa-
{HM MPOUILIU CKJIAAHUM i TpUBaIUM npolec dpo-
PMyBaHHS Ta CTAHOBJIEHHS, KU He NPUNHHA-
€TbCSI W CbOroAHI 3 ypaxyBaHHSIM 3706YTKiB
MHHYJIOI'0, BOEHHOI'0 4Yacy Ta MalOyTHiX BUKJIU-
KiB. CTBOpEHHIO YOrOCb HOBOTO 3aBX/ 1 Ilepeay-
I0Tb NeBHi icTopuyHi pakTopu ¥ ymoBHU. Bigno-
BiTHO BAOCKOHAJIEeHHSl OpraHizalifiHO-IPaBOBUX
3acag gisibHocTi TITNOI HemoXXiuBe 6e3 AOCi-
JPKEHHS iCTOPUYHOTO acleKTy iX QYHKIiOHYBaHHS.

© Yuuko K. O, [linuyk P. C., 2024

CHCTeMAaTUYHOro MiJBUINEHHS e(peKTUBHOCTI
GYHKIIIOHYBaHHA BKas3aHUX MiApo3AiniB, 30K-
peMa y 3B’I3Ky 3 MMOBHOMAacCHITAGHUM BTOPTHEH-
HAM pociiicbkoi deziepallii Ha TepuTopito YKpai-
HU y 2022 poui Ta NoK/1aJleHHSIM HOBUX 3aB/laHb
y cdepi HallioHa/IbHOI 6€3MEKH B YaCTHHI HaJlaH-
Hs Biziciui 36poiiHiii arpecil.

META 1 3ABJAHHA AOC/IIIKEHHA. Me-
ma CTaTTi NOJArae y BU3HAYEHHI KOHKPETHHX
nepioziiB popMyBaHHS, CTAHOBJIEHHS Ta PO3BUTKY
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[IITOII Ta 3’sicyBaHHi cOI[ia/IbHO-TIOJIITUYHUX YMOB,
y SIKMX BiJi0yBasucs 3a3HadeHi npouecwu. [loctas-
JleHa MeTa NoTpebye BUKOHAHHS TaKUX 3A80aHb:
aHaJi3 icTopii BUHUKHEHHS MiAPO3AiIiB Miminil
Ta AO6POBOJILYMX YTBOPEHD, AKI GopMyBaucs 3i
creljiaJibHOI METOI0, a TAaKOX JOCJiJPKeHHS IX
€BOJIIOLIIT — BiJi MepIIUX Xa0TUYHUX HECUCTEMHUX
yTBopeHb A0 cTBopeHHs [II10OIl, 30kpemMa BO€Hi-
30BaHUX.

METOA0JIOTIA AOC/IIIMKEHHA. g po-
CATHEHHS METH JOCJAi[P)KEHHSI BUKOPHUCTAHO
KOMIIJIEKC 3araJlbHOHAayKOBHX | Cllellia/IbHUX Me-
TOZIB JOCJIII>KEHHS, OCHOBHUMU 3 IKUX € iCTOpU-
KO-TPaBOBUH, 1110 JA03BOJIUB NpOaHasi3yBaTH ic-
Topito cTaHoBeHHS Ta po3BUTKY [II1OII, a Takoxk
NOpPiBHAJIbHO-NIPAaBOBUH, KU 6y/10 BUKOpPHCTa-
HO /IJ1s1 BUSHAUYEeHHS 0C06JIMBOCTEN iX MpaBOBOTO
peryJitoBaHHs. |11 GopMyBaHHA BUCHOBKIB A0C-
JliJPKeHHs1 OyJI0 3aCTOCOBAaHO METOAW CHUCTeMa-
TH3alii Ta KJacudikariii.

PE3YJIbTATHU AJOC/IIKEHHA TA
JUCKYCIA. Byab-sike cycniJibCTBO € pe3yJbTa-
TOM IIOIlepeHbOI icTOpil, TOYKOI NepeTUHy pi3-
HOpPIJIHMX, a 4acTo i cynmepe4MBUX TeHJEHIIiH,
110 MAYTh i3 MUHYJIOTO Yepe3 CbOroJleHHA B Mal-
6yTHE. ToMy ko0JHe pepopMyBaHHS He MaTHUMe
MO3UTHUBHUX pe3yJbTaTiB 6e3 ypaxyBaHHS Ta
JocaimkeHHs icropii o6’ekta pedopMyBaHHS,
eTaniB Ta YMOB HOI'0 PO3BUTKY.

[Tonpu Te, 1110 TepMiH «MiJilisg» 3/1e6i1bI110-
rO acOLiIOETbCA 3 INPAaBOOXOPOHHHMM OpraHOM,
SIKMU MpoicHyBaB B YKpaiHi 25 pokiB, BiH Mae U
iHIlle eTHMOJIOTiYHe 3HayeHHs, HabJIMKeHe [0
TaKHUX KaTeropiu, sk Bilicbko ab6o BilicbkOBUH. Y
XVIII croniTTi Uel TepMiH BUKOpPHUCTOBYBAaBCS
JlJ1S TIO3HAaYeHHs BIiHChK, sIKi 6yJIM pO3KBAapTHPO-
BaHi Ha KOpPJOHI JJ1d 3axXUCTYy Bij, Hana/iB 3arap-
OHUKIB, IOPsiA 3 IHIIUM TEPMIHOM «JIaHAMIMiLis»,
sdKa B TOU NepioJ; icHyBasia Ha TepUTOpii Haloi
JlepaBH, a Takox B ABcTpii Ta Cep6il (Pyaskos,
2019, c.75,77-78).

[lepuii 3rafgky Npo JIaHAMIJIILiI0 HA TEPUTO-
pii Ykpainu gatyotbesa 1709 pokoM (3a LesIKUMU
xepenamu — 1711 pokom) (lllmutanbos, 2013,
c. 20). OcraToYyHO TNOBHOI[iIHHWH OpraH MpaBo-
OXOPOHHOr0 XapakTepy O6y/j0 cdopMOBaHO B
1713 poui A5 BUpIllleHHSI ABOX OKPEMHUX 3aB-
JaHb: OpraHisaril OXOpOHY KOpPZ0HY Ta BU3HAYeH-
HA NPaBOBOrO CTAaTyCy OAHOABOpPLIB. Y 1727 poui
JlaHAMiJiLisa B Ykpaini 6ysa odiniiHo nepeiiMe-
HOBaHa Ha YKpalHCbKy JIaHAMUIILiIO, a pa3oM i3
HEW I[0Ya/d CTBOPIOBATUCh IJJeHTHU4YHI YTBO-
peHHs, BIIMIHHICTb AKUX IOJIATajNa B iX TepUTO-
piaJibHOMY pO3TalllyBaHHI 3a IepHMETPOM KOp-
JlOHIB Aiep>kaBu. 3MiHeHa OyJia He JiMllle Ha3Ba, a
Y 3aBJlaHHS YKPAIHCbKOI JIaHAMIIILIL: «... 0X0po-
Ha 1 060poHa KOPJOHIB Bii BOEHHUX HamaAiB i

HabiriB 330BHi; 60pOTHOA 3 KOHTPAGAHAUCTAMUY;
HarJisi/, 32 TAEMHUM MPOBO30M “6irsiux yroaen” i
NPOHUKHEHHSM ILINUIYHIB; 60poTbba i3 3arpo-
3010 3aHECeHHs enifeMiil; 60poThba i3 GPOASTK-
HULITBOM B NPUKOPAOHHIN cMy3i, Ae nmif BUTIA-
JIOM BOJIOLIOT MOTJIM IPUXOBYBaTHUCh HEOE3NEUHi
3ynounHLi» (KabaunHcekuit, 2005, ¢. 115-116).
Jlanamininis npoicHyBasa 0 1786 poky, 10KU He
OyJia mepeTBOpeHa Ha NoJiIito. Y To# yac 6araTo
ONTHOABOPIIIB MpU po3dopMyBaHHI YKpaiHCbKOI
JaHAMiniLil oTpUMasu CHaJKoBe [JBOPAHCTBO.
Maitxxe 80 pokiB icHyBaHHA JanaMiinii O. B. T'o-
psra (2014, c. 17) onucye Tak: «YKpaiHCbKa JIaH[-
MIJTiIisT SIK TTOCeJIeHChbKeE BiIChKO He MaJjla BUCOKHX
60MOBUX SKOCTEeH i He BHUIpaBAaja CIO/iBaHb
MpaBJAg4YMX KiJ iMnepil 1040 CTBOpeHHA Jelle-
BUX NIPUKOP/IOHHUX BiMCbK. YTiM, He ciif, epek-
JIafiaTu NOMUJIKK ypsAy Ha JIIOZeH, AKi y BKpau
BO)XKUX yMOBaxX 3MylleHi Oy/Jd BTiJlOBaTH B
KATTA IPaHAIO3HI 3alyMHU MOXHOBJIaALiB». [Ipo
HeedeKTUBHICTb JIaHAMiJiLii BHUCJOBIIETbCI U
B. O. Ilipko (2007, c. 7), 3ayBaxKyw04H, 110 M06Y-
JOBaHA Ta YyKpiljieHa JlaHAMidiniero miHig «He
BUIIpaB/aJia Cllo/liBaHb, 60 TaTapu, 0COOIUBO MiJ,
4yac pOCiCbKO-TypelLbKol BiMHH, HEOJHOPA30BO
[epexo uu ix.

[Ticia siroTHEeBOI peBotoLii 1917 poky, Kou
6yJ10 JIIKBiJOBAaHO TOZIIIHI IPaBOOXOPOHHI opra-
HHY, Ha TepUTOpil YKpaiHX 04aii CTBOPHOBATUCA
YKpalHCbKi JOOPOBiIbHI MijiLelcbKO-BiCbKOBI
dopmyBaHHS — BinbHe ko3anTBo. CTBOpEHHS Ta-
Kux GOpMyBaHb MasIo Ha MeTi 3a6e3neyeHHs MMy-
6s1iuHOl 6e3neku Ta npaBonopsAAKy ([1aB/oBCbKa,
2016, c. 28). llonpu BaxIUBi 3aBAAHHS, OCTAB-
JieHi nepes BinbHUM Ko3aUTBOM, i 6€3CYMHIBHO
HasIBHICTb Yy HbOrO CTAaHAAPTHOI MOJIiLleHChKOI
byHKLil - MpaBOOXOPOHHOI, BOHO MaJjl0 HU3KY
opranizaliiHUX He/l0JiKiB (HU3bKa BUKOHAaBCbKa
JUCLMILIIHG, 4acTi KaZpoBi 3MiHM, BiZCyTHICTb
HasiexkHoi kBasidikallii, HeepeKTUBHE ynpaBJiH-
Hsl, IOraHe MaTepia/JbHO-TeXHiuHe 3a6e3MeyeHHs
towo). I. I. Kouan (2003, c. 9) 3a3Hayas, 110 B
TOW Nepios OCHOBHA yBara 0yJla CKOHLIEHTPOBa-
Ha HaBKOJIO BOX HampsMiB: 1) nouyky il Bepoy-
BaHHA OJHOAYMUIB; 2) popMyBaHHA «IpoJieTap-
cbkoi Minminii» 3 ¢yHKIiAMM apMii Ta mnosinil
oZiHOYacHoO. Peasizanisi ocTaHHBOTO NpPiOPUTETY
npur3BeJia 0 BUHMKHEHHH [IBOX OpraHisaliiHuN
dopM: y BUr/IsAi pobiTHUYOI Mistinil Ta y BUrIAA
YepBoHoi rBapAil.

Yepes JekijsibKa poKiB 6y/10 yTBOPEHO PO6i-
THUYO0-CEJSIHCBKY MisiLilo sK LieHTpa/i3oBaHUN
nepxkaBHUH oprad. Ciyx6a B Minminii 6ysa J106-
POBUJIBHOIO, aJie 3 060B’I3KOBUM CTPOKOM CJIYK-
61 He MeHILIe oJHOTo poky. Ha cayx6y npuiiMa-
JIUCS JIMIIe 0CO6H, SKi AocAryau 21-piyHoro BiKy,
6y/I1 TPaMOTHUMH, KOPUCTYBAIUCS BHUOGOPHUM
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IpaBoM, He NepebyBasly Hif C/1iICTBOM YU CYJIOM,
6y/M LIJIKOM 3[0pOBUMM Ta NPUAATHUMH JJis
cnyk6u. Po6iTHUYO-CeNsTHChKIN Miminil npucso-
I0BaBCAl CTaTyC 36pOMHUX YAaCTUH OCOGJIMBOTO
NpH3HaYeHHsd 3 ycimMa ix npaBaMu H 060B’I3KaMMU.
®dopmyBaHHS yKpaiHCbKOI Mijilii nmpoxoau-
JIO y BaXKKMX YMOBax: He BUCTa4aso KaZpiB, cia-
OKoOl0 OyJsia MaTepia/bHO-TexHiYHA 6a3a. Misinis
4acTO BUKOPUCTOBYBaJacd paJAHCBKUMHU Op-
raHaMH sIK KapaJlbHUM iHCTpYMeHT /Jis 60poThouU
3 HaceJIEHHSIM, L0 NOCTaBaJ0 MPOTH BJAJH Oijib-
moBHKiB. OCHOBHOIO ¢yHKIi€0 Mininii 6ys0 3a-
oesnedeHHs1 npaBonopsaky (Kosunenb, Jlock,
2021, c. 184), 3axucT rpoMaJsiH BiJi 3JI0Y4MHHOCTI. |
110 QYHKIi10 BOHA, MONPH TPYAHOIL, BUKOHYBaJIa.
M. B. Kanamnuk (2012, c. 76), focaipKyo4uu
CTAHOBJIEHHSI POOGITHUYO-CeITHChbKOI MiJilii Ha
eTani no6byJoBU PaAsSHCbKOI BJaAu B YKpaiHi,
aKLEeHTYe yBary, 0 «CTBOPeHHs Miminii fJopy4a-
Jlocb OesnocepenHbo HapoaHoMy KoMicapiaTy
BHyTpilHix cnpaB (gani - HKBC) Ykpaincekoi pa-
JSHCBKOI colliayticTUiHOI pecry6Jtiky (aasi — YPCP).
Ha ocHoBi nporo aekpety y 6epesni 1920 poky
HKBC YPCP npuitHaB [locTaHOBY po CTBOpEHHSA
['osioBHOTO ympaBJiiHHA PaAsHCbKOI pOGITHUYO-
CeJITHChKOI MisiLii: “A/1s1 KepyBaHHSA BCAKOTO po-
Ay MUILIAMU Ha YKpalHi fIK: 3arajJbHOI0, 3aJi3-
HUYHOIO, PiYHOI, MOPCHKOI i KapHO-CIiA40I0”».
Jlo cuctemu 3arajibHOI Mijinii BXoauaa U Mmiji-
1ifiHa 036po€Ha BapTa, IKa MOrJia CTBOPIOBATUCh
Ha MiAcTaBi [03BOJIy OprasizauigaMm Ta BiZOM-
CTBaM 3a/l/11 OXOPOHU BaHTAXY, CKJIaJiB, a TAKOX
3aBo/iiB, $abpHK, Jicojay Ta NOAIOGHUX HiAmpu-
€MCTB, 1[0 MAalOTh BaXKJIUBE MiCIle YU 3arajbHO/e-
pkaBHe 3HayeHHd (1.1 mocraHoBu Pajgu Hapopn-
HUX KoMicapiB «[Ipo opranizarnito 3 mininioHepis
OXOpPOHH 3aBO/JIiB, GaGPHK, paArocmiB Ta iH. Jep-
»KaBHHUX MiJIpUeMCTB» Bij 31 Gepe3ns 1922 po-
ky)l. Ha Hamy AyMKy, noZi6HI yTBOpPEHHSI MOXKHa
BB@KAaTH CBOEPIJHUM NMPOTOTUIIOM OKPEMUX CIle-
Lja/IbHUX MOJIiLeNCbKUX MiZPOo3AiniB, sKi, Maw4u
noJtineMcbki GyHKIi Ta MOBHOBaXKEHHS, BUKOHY-
BaJIU KOHKPETHI CIieljjia/ibHi 3aBJAaHHS.
JisIbHICTb OpraHiB BHYTPILLHIX clipaB YKpa-
iHM B poku HiMenbko-pajisiHCbKOI BiliHM OyJia
CIpsIMOBaHa Ha 3abe3neyeHHs NPaBONOPSAAKY Ta
6e3neKy HaceJIeHHS, 3aXUCT Jiep>KaBHU BiJi Bopora.
[IpoTe 6ysna ¥ iHWaA mpobjeMa — yKpaiHCbKa Mi-
Jinisg movyasia opOpMJIIOBATHUCh SK CaMOCTilHe
HEIiJKOHTPOJIbHE YTBOPEHHSA. 3p03yMiJIo, 110 e
He BJIAIITOBYBaJIO OKyNaLilHy BJaAy: «6 JIMCTO-

1 36ipHUK [IOCTAHOB Ta PO3NOPAKEHb POOIT-
HUYe-ceJITHCbKOro ypsay Ykpainu / Paga Hapog-
Hux Kowmicapis YPCP, Hapoguuit Komicapiat roctu-
uii YPCP. Xapkis : [lpykapHa «Bykorncnisiku», 1922.
1147 c.

najga 1941 p. 'imMiiep BU/JiaB yKa3 Mpo CTBOPEHHS
crenjjaJlbHUX MOJIIIENCHKHUX CHUJI i3 MicCLleBOro Ha-
CeJIeHHs, BiIOMHUH 1lle AK Haka3 PO Tak 3BaHWUH
“mynmanmadT” (Schutzmannschaft). BiznosigHo
Jl0 HbOTO YKpaiHCbKa MiJjilis 6y/1a po3nyiieHa. /lo
Jita 1942 p. BUKOPUCTaHHS MiCI[eBOTO Hace/IeHHs
3 MOJIILEHChKOI0 MeTOK O6YJI0O BIOPSAKOBAHO»
(Tanitopa, [lepecana, 2013, c. 240).

[licnsBoennuit nepion (1946-1954) craB Ba-
>KJIMBUM eTanoM y GopMyBaHHI I pO3BUTKY Ipa-
BOOXOPOHHHUX OpraHiB YKpaiHH, 0CO6JIMBO TOrO,
110 CTOCYEThCA OpraHiB Mijinil. BiH xapakTepusy-
€ThCS YEProBOK peopraHisali€lo OpraHiB MijiLii,
sKa Npu3BeJia 0 iX 3MiHEHHS Ta MNiJBUILEeHHS
edexkTUBHOCTI JisabHOCTL. Y 1946 poui 3a pi-
meHHsaM BepxosHoi Pagu CPCP HKBC 6y.10 peop-
raHisoBaHo B MiHicTepcTBO BHyTpillHiX cripas. Lli
3MIiHU TakoX OyJIM NpOBeJieHi B COIO3HUX pecny-
6sikax CPCP, BpaxoByrouu YkpaiHy. ®yHkIioHa-
JIbHi 00OB’SI3KM Ta MpaBa MHpaliBHUKIB MiJimii
O6ynu 3akpinseHi B JucuumiiHapHOMY CTaTyTi,
KWK HAabyB YyHMHHOCTI 7 siunHA 1948 poky. llei
CTaTyT CKacoBYBaB JlUCLUILJIIHAPHUU CTATYT Bif,
22 nunHA 1931 pokKy Ta mepeBaXXHO BiATBOpIO-
BaB IIOJIOKEHHS TMOINepefHiX AWCLUIIIIHAPHUX
craryTiB Miniuii Ta 36poiHux cua (baHgypka,
I'peuenko, 2021, c. 6). [lpoBeneHuit anami3 go-
3BOJISIE 3POOUTH BUCHOBOK, 1[0 A0 KiHI 1970-x
POKIB y chcTeMi MijiLil He icCHyBaJsio Migpo34iiiB
0COGJIMBOTO MPU3HAYEHHs, a OKpeMi 3aBJaHHS,
AKI BUKOHYIOTb Cy4yacHIi crenjiajbHi niZApo3aiaiu
(mani - CII) mouinii, y TOM 4ac BUKOHYBaJIM Tif-
po3ainu MinicrepcrBa 06opoHu CPCP Ta Komite-
Ty AepxaBHoI 6e3nexku CPCP.

[Mepmuii CIl y cucremi MBC CPCP 6yB cTBOpE-
Hul y 1978 poui A4 3anobiraHHs Hai3BUYaWHUM
CUTYallisIM MiJ] Yac npoBeieHHs OniMnifcbKux irop
1980 poky i MaB Ha3By «3ariH Miniuii cneniaabHO-
ro npusHayeHHs». [licis ycoimHol po6oTH 11bOTO
niapo3ainy kepiBHULTBO MBC npuiiHsIo pilieHHs
Ipo MOro LIMpOKe BUKOPUCTAHHS B NMOBCAKJEH-
Hi¥l gisgsbHOCTI. [lepiiie 60ii0Be 3aBJaHHS LbOTO
niaposainy Biabysoca y keiTHi 1981 poky Togi CII
3BIJIbHUB JIiBYMHKY, sIKa OyJia 3axXoIJieHa 3JI04YHH-
1eM. 3apy4YHUIII0 B/IaJI0Csd BPSATYBATH, a MiJIPO3/ia
NiANOpAAKYBaJM KpUMiHaJbHOMY pPO3LIYKY Ta
3pO6UJIM NOCTIHHOI CTPYKTYPHOIO OJAUHUILIELO.

Hanpukinyi 1980-x pokis, nmif yac pedpopm i
nepe6ygosu B CPCP, Bifbysioca 3pocTaHHs piBHA
IPYIOBOI 3JIOUMHHOCTI, fIKa MOLIMpUIacsa Mailxe
Ha Bci cdepu cycmisibHOro KUTTs. CUJI Ta 3HAHb
TorovyacHoi MiJinii Bxke He BUCTa4aJso JJis 60po-
TbOU 3 KpUMIHOTEHHUM CcepeJIOBULIEM.

Came TOMy KepiBHHULTBO KpaiHM NPUHHAJIO
pillieHHsI TPO CTBOPEHHS 3aroHy Mijinii 0co6.1MBo-
ro mpusHadeHHs (fani — 3MOIT). Koro 6ys0 cTBo-
peHo B 1988 poui Ha 6a3i 2-ro NoJKy naTpyJibHO-
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MOCTOBOI CJY»KOM MICT 3 HAaBUIUM piBHEM 3J10-
yuHHOcTi (KuiB, JloHenpk, JIbBiB, Ozmeca) 3ag/1s
60poTbOM 3 MACOBMMM Ta IPyNOBUMH IPABOIO-
pyuwenHaMu. 3MOII wBKUAKO cTaB OgHUM i3 Halle-
deKTUBHIIMX miapo3AiiiB Mininii. BiH ycmimHo
BUKOHYBAB 3aBJaHHS i3 P0330pOEHHS Ta 3aTpU-
MaHH{ 3JI0YMHLIB, 3BiJIbHEHHA 3apY4YHUKIB, I1PO-
TUAI] MAaCOBUM 3aBOPYLIEHHAM Ta iH1II 3aBJjaHHH,
NOB’sI3aHi i3 3abe3nedyeHHsAM IPABOMOPSAJKY Ta
6e3neky rpoMajisiH. Yepes yoTHpH POKHU MOAI6-
Hui 3MOII 6y/10 yTBOpeHo U Ha TepuTopii Ykpa-
iHY, BiH oTpuMaB Ha3By «bepkyT». CTBOpeHHs
«bepkyTy» 6ys10 persaMmeHToBaHo HakazoM MBC
Ykpainu Big 16 ciyna 1992 poky Ne 1xck. Hum
nepeabadasocs, 1o «bepKyT» CTBOPIOETbCA Ha
6a3i 3aroniB Misinii 0co6JIMBOTO NMpU3HAYEHHH,
ski icnyBanu B YPCP (Xyg06a, 2017, c. 193). Oco-
60BUH CKJIaJ Migpo3/iay Bii6HMpaBcs Ha KOHKYp-
CHilt OCHOBI Ta NPOXOAUB C/1YKOY 32 KOHTPAKTOM.
Jlo KOHKypCy [omycKaJucs HAaWGiIbII migroToB-
JieHi crliBpOGITHUKY BHYTPILIHIX C/1y»0, BificbKo-
BOCJIY?KOOBII, 3BiJIbHEHi B 3amac, 3 BiZ[MOBiTHOO
¢i3UYHO0 Ta MCUXOJIOTIYHOW TiAroToBKoio. lle
03HayaJslo, 10 A0 «bepKyTy» NpUHMa/IncA JIUIle
HallKpallli 3 HaWKpalluX, siKi NpOUIJIN peTesib-
HUH Bifbip.

Ha 3MOIIl «bepkyT» 6ynu noknafeHi Taki
3aBJIaHHSA: 3aXMCT IpaB, CBOOOJ i iHTepeciB rpo-
Ma/isiH; OXOPOHA My6J1iyHOI 6e3MeKH Ta MOPSIAKY,
30KpeMa Iij; 4Yac MacoBUX 3aXO0/iB; MiATpUMaHHA
NpaBoONOpAJKY B 30HaX BHHUKHEHHS HaJ3BU-
YallHUX CUTyalil; TpOTUJisl OpraHi3oBaHil 3J0-
YUHHOCTI; y4acTb y CHeliaJIbHUX onepauniax i
peiiiaX; aHTUTEPOPUCTHUYHA [JislJIbHICTB; MaTpy-
JIbHO-IIOCTOBA CJIy6a.

Posrsigatoun ictopito craHoBsieHHs CII mi-
ainii, I. C. Xymo6a (2017, c. 193) 3ayBaxye, 1110 B
nofasbiiiii cBoin AisabHocTi CIl «bepkyT» per-
JnaMeHTyBaBcd [losioxkeHHAM npo mifgpo3Aain Misi-
il oco6auBOro npusHayeHHs «bepkyT», 3aTBep-
JxeHUM HakasoM MBC VYkpainu Big 18 TpaBHs
2004 poxy Ne 529. OpHuUM i3 HOBOBBEJIEHD 1IbOTO
[TonioxeHHs cTasio NPUCBOEHHS 3BaHHS «IIpodeci-
oHa/». lle 3BaHHA 6yJI0O CBOEPIHHUM KpUTEPIEM
OIIIHKM e(pEeKTHUBHOCTI [is/IbHOCTI miapo3miny.
BoHo npucBotoBasioca npauiBHUKaM «bepkyTy»,
SKi IOCATJIM BUCOKHX pe3yJbTaTiB y CBOIK po6o-
Ti. Bnacne 3mict pporo IlosiokeHHA 3a1MIIMBCA
6e3 3MiH, 9K i HOro OCHOBHi eJeMeHTH, SK-OT:
KOMIIETEHLlisl, OpraHisaliiiHo-1ITaTHa CTPYKTYpa,
MarepiasbHO-TEXHIiYHe 3abe3nedyeHHs1 Toio. He-
06Xi/THO 3BEpHYTH yBary Ha OJIHy CyTT€EBY BiJIMiH-
HICTb y Ha3Bi «bepKyTy», IKUW 3aMiCTh HiAPO3AiIYy
MLl IIBUAKOTO pearyBaHHA CTaB MiZpo3AiioM
MiJiLii 0co6JIMBOr0 MPU3HAYEHHS.

3 HOpMaTHBHOI TOYKH 30py HOBHUM eTall po3-
BUTKy CII Miinii «bepkyT» posnodascsa y 2013 po-

11i, KoJik 6yJ10 yxBasieHo [losio’keHHs npo crertia-
JIbHUM MiJpo3ia Mijinii rpoMajacbkoi 6e3neKku
«BbepkyT», 3aTBepakeHe HakazoM MBC Ykpainu
Bix 24 >xoBTHA 2013 poky Ne 1011% 3rigHo i3
npunucamu 1poro IlosoxenHs «bepkyt» 6yso
BU3HAYEHO $K Migpo3ais Mininii oco6suBoro
IpU3HA4YeHH4, L]0 HaJlexKaB [0 CTPYKTYPH MITILil
rpoMa/icbKoi 6e3neKky (TOJIOBHUX YIPaBJiHb, yII-
paBsiinb MBC Ykpainu B ABTOHOMHOI Pecny6.1iku
Kpum, o6aactsx, mictax Kuesi Ta CeBacTomnoui).
Baprto 3BepHyTH yBary, mo [losoxeHHAM 4YiTKO
He BPEeryJIbOBAaHO METY CTBOPEHHS Ta iCHYBaHHS
TaKoOro HiZpo3/ijly, a TaK0X OCHOBHI MPUHIIVIIHU
KOMILJIEKTYBaHHS MiZpO3/ily, € HEUITKICTb Yy BU-
3HayeHHIi NPUHUUIIB B3aEMOJII 3 IHIIMMMU MiAPO3-
JislaMu. AHa/i3yl04d iICTOPUKO-IPABOBUM acCHeKT
AisnbHOCTi CII «bepkyT», 3ayBaxkuMo, 1110 HaKa3u
MBC Ykpainu Bij 18 TpaBHsa 2004 poky N2 529 Ta
Bix 24 »xoBTHA 2013 poky Ne 1011 nocraHoBOMO
OKpy>XHOT0 aMiHiCTpaTUBHOrO cyay micra Kue-
Ba BiJ 12 Gepe3ns 2014 poky Ne 826/674/142
O6y/1M BHM3HAHI HeAiHCHUMU Ta NPOTUIPABHUMH,
TakMMH{, 110 NopywywTb HopMu KoHcTutywnii
Ykpainu Ta 3akoHy Ykpainu «Ilpo Mininito» Bif,
20 rpyans 1990 poky Ne 565-1X, akuii fisiB y ToH
nepiog. Jlesiki fiep>kaBHi Aif4i HAroJowyBasy, 110
«migpo3aian Misinii “bepkyT” aKTUBHO 3acTOCO-
BYBQJ/IUCA BJIAZJ00 — fIK LIEHTPAJIbHOIO, TaK i Mic-
LIeBOIO, JJ/Is1 JOCSTHEHHSI 0COGUCTUX MOTITUYHUX
abo 06i3HecoBUx iHTepeciB. IcHyBasa mpakTHKa
BUKOpPHCTAaHHA “BepkyTy” A1 NpUAyUIEHHS Mi-
THUHTIB Ta AeMoHcTpauii. [Ipu npoMy 3acrtocyBas-
HS CWIM 1LOJ0 IPOMaZisiH 4yacTo 6yJi0 Hempomnop-
LiAHUM i )KopcTOKUM»3. JJisIbHICTh NiApo3Ainy B

1 TIpo 3aTBepmxeHHs [loyioxkeHHs Npo crelia-
JIbHUM migposain Mininii rpomajcbkoi 6Ge3neku
«bepkyT» : Hakaz MBC Ykpainu Big 24.10.2013
Ne 1011 // Ba3a ganux (B/l) «3akoHoaBcTBO YKpa-
inn» / BepxoBHa Pagma (BP) Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/z0019-14 (zaTa 3Be-
pHenHst: 05.01.2024). BTpaTHB YUHHICTD.

2 [Ipo BM3HAHHA NPOTHUIPAaBHUMU | HEUUHHHU-
MU Haka3sy MiHicTepcTBa BHYTpILIHIX cpaB YKpai-
Hu Ne 529 Big 18.05.2004 p. Ta Haka3y N2 1011 Big
24.10.2013 p., BU3HaHHA BiJICyTHOCTI KOMIIeTeHLjil
nigposainy Mininii «bepkyT» : nocrtaHoBa OKpyx-
HOro ajMiHicTpaTuBHOro cyzny micra KueBa Bij
12.03.2014 Ne 826/674/14 // B/l «<3aKOHOAABCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/rada/show/v_674805-14 (naTa 3BepHeHHS:
05.01.2024).

3 TlosicHIOBaJIbHA 3alMCKa [JI0 IPOEKTY 3aKOHY
PO 3acCyZpKeHHA [iJIbHOCTI MiAPO3A4iJaiB MIiJIiLil
«bepkyT» miJi yac MacoBHUX aKLili IpoMajCbKOro
npoTecty mnpotdaroMm Jjucronaga 2013 - rotoro
2014 poky i TUM4YacoBol OKymnauii TepuTopii Ykpai-
HU Ta 3a60pOHy NponaraHjy IXHbOi CHMBOJIIKH : Bif,
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nepios, €BpoMaii/ilaHy BHKJIMKaja HeOJHO3HA4Hi
BIAryKH rpomagcbKocTi. Huska crnpas pe3oHaHc-
HOI'0 XapaKTepy Ta llepeBUILeHHs I0OBHOBAXKEHb
CNiBPOGITHUKAMH, a TaKOX iCHyBaHHs HiApO3Ai-
Jly JIMle Ha PiBHI BiIOMYOro NpaBOBOrO PEryJIto-
BaHHS1 aKTiB mpu3Besu Jo Jiksiganii CIT «bep-
kyT» y 2014 pouil.

[Topag i3 3MOII «bepkyt» y 1993 poui nias
CIll «TuTaH», KUK 6yB MOKJMKAaHUK 3axUIIATU
rpoMaZiiH Bif NPOTHUIPAaBHUX [ Ta MacOBUX
3aBopyueHb. Okpim Toro, C. O. lllaTpasa (2006,
c. 255) 3ayBaxye, 1110 «iioro nosia 6yJia CyBopomo
HeoOXi/IHICTIO ¥ SIKiICHO HOBOMY Mizixozi 70 0Xo-
ponu. IloyaTok 90-X pOKIB HUHI 3rafy€TbCd K
ernoxa Kap/JMHaJIbHUX 3MiH, IKi BiZjoyBasiics B ycix
chepax KUTTA Ha NOCTPAJSIHCbKOMY MPOCTOPI.
HoBi coujianbHO-eKOHOMIYHI yMOBH, Tepexin Ao
PHUHKOBHUX BIZJHOCHH, aKTHBIi3aLlis CyCIIJIBHO-TI0JIi-
TUYHOTO »KUTTS — BCe Lie He MOIJIO BifbyBaTucs
piBHO i 6e360s1icHO. Y nepiof 3aHenazly eKOHOMIKU
aKTUBI3yBaB [iSVIbHICTb KpUMIHAJIITET. 3/I04MH-
HICTb HaMaraJlacl akTUBHO KOHTPOJIIOBaTH TpaH-
3UTHI LJIAXU OiANPUEMLiB-TI0YATKIBLiB». [IpoTo-
tunoMm CIl «TuTaH» 6ysia BO€EHiI30BaHa OXOpPOHA
pPeXUMHHX 00’€KTIB, siKa icHyBasa 3 1959 poky.
OpHak yHacJHiJOK 3arocTpeHHs KPHUMIiHOTE€HHOI
cuTyanii 10 c1y»K61 OXOPOHU BUCYBAIUCS GiJIbLI
cepHo03HiI BUMOTH: 0COGJIMBI HAaBHYKH pyKoOMall-
HOTO 6010, BMiHHSI BJIYYHO Ta IUBUAKO 3JiMCHIO-
BaTHU MOCTPiJIM, BOJIOAIHHA TaKTUKOI BeJeHHA
6010 B yMOBax MicTa i HABUYKaMU NOBO/)KEHHS B
Ha/3BHUYaHUX cuTyanigx. CI1 «Tutan» 6yB cTBO-
peHuit y cucteMi ['0JI0BHOTO ynpaBJiiHHSI 0XOPO-
HU npyu MBC Ykpainu. BiH HajjaBaB noBHUI KOM-
IJIEKC OXOPOHHHUX IOC/IYT Ha JOTOBIpHHUX 3acajax
Ta iCHYBaB Ha yMoBax caModiHaHCcyBaHHSA. 06’ek-
TaMU OXOPOHU CTau Qi3WYHI Ta IPUANYHI 0CO-
6u, odicu, kBapTUpH ¥ iHII ciopyu. Takox mij-
pO3A4i1 OXOpOHAB 1 CynpoOBOJXKYBaB TI'POLIOBI
KOILUTH, LiHHI BaHTaXi Ta MailHO iHO3eMHUX Tpo-
MazsH. [Iporsarom HactynHux pokiB CIl «Tutan»
aKTUBHO pO3BUBABCSl, MOMOBHIOIOYKCH Mpode-
CIMHUMU KaZpaMy Ta po3uuprowyu chepy Ais-
JbHOCTI. Jlo miipo3aily npuiManucs Julie cre-
[iaJIbHO TMiATOTOBJIEHI MpodecioHaNbHI KaJpy,

30.11.2018 Ne 9354 / iniuiaTopu M.-M. Haiiem,
0. C. CotHuk // B/l «3akoHoaBCcTBO YKpainu» / BP
Ykpainu. URL:  https://wl.cl.rada.gov.ua/pls/
zweb?2 /webproc4_17pf3511=65038 (nata 3BepHEH-
HA: 05.01.2024).

1 TIpo nikBiganito cneniaJbHUX NiApo3aiaiB Mi-
Jinii rpomMazcekoi 6e3neku «bepkyT» : Hakaz MBC
Ykpainu Big 25.02.2014 Ne 144 // B/l «3akoHo/aB-
cTBo Ykpainu» / BP Ykpainu. URL: https://zakon.
rada.gov.ua/rada/show/v0144320-14 (naTa 3Bep-
HeHHs: 05.01.2024).

dKi 3ab6e3nevyyBaivcs 30po€to, 3acobaMu iHUBI-
JlyaJIbHOTO 3aXUCTy, aKTMBHOI 06OpPOHMU Ta pa-
Jli03B’s13KY.

Y 2003 poni MBC YkpaiHu 3aTBepAuJIO HOBE
[losioxkeHHA Tpo creljajbHI NiAPO3LIN MiTinil
0X0poHU «TuTaH», IKe Ha BiAMIHY BiJ momnepej-
HbOT0 NPodiJIbLHOr0 HOPMATHUBHO-IIPABOBOI'0 AKTA
He Majio rpudy «Jisi C1y>K60BOr0 KOPUCTYBAHHS».
[loso’keHHs BU3HA4aJ0 OCHOBMW OpraHisauii Jis-
JIbHOCTI MiZipo3Aily ¥ YyTOYHIOBAJIO MOTO 3aBJaH-
Hs, a caMe: 3a6e3neyeHHs 6e3neku GpisUYHUX 0Cib,
ix rpym, Aeseraniii, a TakoX IOPUAUYHHUX OCiO;
LiHHUX JOKYMEHTIB, 30KpeMa THX, L0 MIiCTAThb
CIYKO0BY iHGOpMaIif0, BaHTaXiB; KPUTHUYHOI
inppactpyktypu Tomo. CII «Tutan» migmops-
KOBYBABCSl Haya/JIbHUKY YIIpaBJiHHA [lep»aBHOI
c1y6u oxopoHH mnpu [osioBHOMY ynpaB/iHHI
MBC Ykpainy, npy KoMy BiH 6YB CTBOpeHUH?Z, Y
2015 poui Horo 6y/0 JiKBifOBaHO, K i B3arasi
BCIO Misilito, a B HoBoMy oprani — HarjioHanbHii
noJiinii Ykpainy, 6ys10 yTBopeHo iHIIi migpo3ziau
3i CXOXXMMM 3aBJIAaHHSAMU — TOJIIis oxopoHHU (1. 4
4. 3 cT. 13 3akonHy Ykpainu «IIpo HarionanbHy no-
Jiniro»3, [lepenik opradiB nmoJinii 0XopoHwy, 10 yT-
BOPIOIOTHCA SIK TEPUTOpia/ibHI opraHu HanioHanb-
HoI nouiuii, 3aTBepkeHui nocraHoBow KabiHeTty
MinicTpiB Yxpainu Big 13 »xoBTHa 2015 poky
Ne 8344, IHCTpyKIisi Tpo opraHisariio cay»K60Boi
JiAJIBHOCTI OpraHiB IMOJIiLil OXOPOHU Mif Yac BU-
KOHaHHSA 3axo/iB 3 ¢i3MyHOi 0XOpPOHU 06 EKTIB,
3aTBep/:xkeHa HakazoM MBC Ykpainu Bif 7 TUNHSA
2017 poky Ne 5775).

2 [Ipo opraHi3zauiio ca1yx060B0i AisIJIBHOCTI crie-
LiaJIbHUX OiApo3AiaiB Mijinii oxopoHU «TuTaH» :
Haka3 MBC Ykpainu Big 25.11.2003 Ne 1432 // BJj
«3akoHoAaBcTBO YkpaiHu» / BP VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/z0943-04
(naTa 3BepueHHs: 05.01.2024). BTpaTuB YMHHICTb.

3 llpo HanionanbHy nosiniro : 3akoH YkpalHu
Big 02.07.2015 Ne 580-VIII // B/l «3ak0HOAaBCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/580-19  (maTta  3BepHeHHS:
05.01.2024).

4 TlutaHHa QYHKLIOHYBaHHS OpPraHiB MOJTiii
OXOpPOHHU fIK TepUTOpiaJbHUX opraHiB HauioHasb-
HOI moJtinil Ta JiKBifaLil AedKUX TepUTOpiaJbHUX
opraHiB MiHicTepcTBa BHYTPIIIHIX cOpaB : IOCTa-
HoBa Kab6inetry MinictpiB Ykpainu Big 13.10.2015
Ne 834 // B/] «3akoHojaBcTBO YKpainu» / BP Ykpa-
imm. URL: https://zakon.rada.gov.ua/laws/show/
834-2015-n (naTa 3BepHeHHs: 05.01.2024).

5 [lpo opraHnizarito cayx60B0i AifJIbHOCTI Mo-
JIinii OXOpOHW 3 MHUTaHb 3abe3nedyeHHSA (i3nYHOI
OXOpPOHU O006’€KTIB Haka3 MBC VYkpainu Big
07.07.2017 Ne 577 // B/l «3akoHOZaBCTBO YKpai-
Hu» / BP Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/z0989-17 (naTa 3BepHeHH:: 05.01.2024).
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3 1994 poky B YkpaiHi JisB BijJli1 IBUJKO-
ro pearyBaHHs1 «COKiJ/I», IKUA BXOJUB [0 CKJIALy
YnpaBaiHHA 60poTbOM 3 OpraHi3oBaHOI0 3J10-
yrHHicTIO MBC YKpainu BignosigHo fo m. 7 cT. 9
3akoHy Ykpainu «[lpo opranisaniiiHo-npaBoBi
OCHOBH OOpPOTHOM 3 OpraHi30BaHOK 3JIOUMHHIC-
Tio»! (y pemakuii Big 11 >xoBTHa 2013 poky). [le-
pen HUM OyJIM MOCTaBJIeHi Taki 3aBJjaHHs: 1) cu-
JIoBe 3abe3leyeHHs ONEpPaTUBHO-PO3LIYKOBUX
Jilf; 2) mpoBeAeHHs CHeliaibHUX 3aXO0AiB, CIpsi-
MOBaHHX Ha BUSIBJIEHHSl Ta NPUIUHEHHS [isl/b-
HOCTi GaHJAMTCbKUX Ta 030POEHUX YrpyNoOBaHb;
3) 3Bi/IbHEHHS 3apy4YHUKIB; 4) y4yacTb B aHTHTe-
POPUCTUYHHUX ONepalisax; 5) cuioBa HmigTpUMKa
bi3UYHOro0 3aXUCTy JXKepeJ onepaTUBHOI iHdop-
Matii; 6) BusydyeHHs 36poi Toujo (IllupouyeHko,
1999, c. 24). XapaKTepHUM € Te, 110 JislJIbHICTb
bOr0 MiApo3/iny Maike He BUCBIT/IIOETbCA Yy
BiIKPUTHX MpaBOBHUX [HKepesax. Y mporeci pe-
dopmu npaBooxopoHHUX opraHiB CIl «Coxii»
6yJ10 JiiKBiZOBaHO, a oro PpyHKIi BUKOHYBaJIHCh
BiAisoM WIBUAKOrO pearyBaHHA IOJILii, IpoTe
HeJloBro. 3roaoM sikicuui ckiag, CIT «Cokin» craB
OCHOBOIO /Il CTBOPEHHSI CY4aCHOIO CIelHa3sy -
Koprycy onepaTuBHo-panToBoi aii (gaai — KOP)2.

TakoX y KOHTEKCTI HAIlOro AOCJiKEeHHS
HeoOXi/HO 3BepHYTH yBary Ha CII cyoBoi miminil
MBC Ykpainu «['pudoH», IKUI 6YB CTBOPEHUH K
caMOCTiHHUH migpo3ain y 1997 poui asas 3a6es-
nedyeHHs1 6e3NneKy NpaliBHUKIB CyAy, IPaBOOXO-
POHHMX OpraHiB, siki 6epyTh y4acTb Yy KpUMiHa-
JIbHOMY CyZOYMHCTBi, 4/eHIiB IxXHiXx cimMel Ta
61usbkux poguuis. Ha CI1 «I'pudon» 6y/10 nok-
JIaIEHO 3aBJaHHS 110J10: NiATPUMaHHSA MOPSAKY
B Cy/JOBOMY 3aciJlaHHi; 3abe3re4eHHs] Ge3IeKU
Cy/Zl[iB, iHIIMX MPaI[iBHUKIB, 4IeHiB ixHiX ciMel, a
TaKOX 0Ci0, fAIKi 6epyThb y4acThb Y KPpUMiHAJIbHOMY
CYZJOYMHCTBI, 30KpeMa LIJIIXOM 3/iiCHEeHHS oIe-
PaTHUBHO-PO3IIYKOBOI AiILHOCTI; 0XOPOHU Oy i-
BeJIb CYy[lOBHUX YCTAaHOB i IPHUMIllleHb, HAYKOBO-
JOCIIAHUX YCTAaHOB CY[OBUX €KCIlepTHu3; iHpop-
MarliiHoi B3aeMoail 3 mifpo3jijiaMu opraHis
BHYTPILIHIX CIIpaB Ta iHIWKWMU JepKaBHUMU Op-

1 MIpo opraHizaniiiHo-npaBoBi 0OCHOBU 60POTh-
OU 3 OpraHi30BaHOK 3JIOYHMHHICTIO : 3aKOH YKpaiHu
Bif 30.06.1993 Ne 3341-XII // B/l «3ak0oHOJAaBCTBO
Ykpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/3341-12 (maTa 3BepHEHHS:
05.01.2024).

2 lpo 3aTBepmxeHHsa [losiokeHHA Mpo Mifa-
po3ainu noJinii oco6auBoro npusHayeHHss «Kop-
IyC onepaTUBHO-paNnToBoi Aii» : Haka3 MBC Ykpa-
inu Big 26.11.2018 N2 958 // B/l «3akoHO1aBCTBO
Yxkpainu» / BP Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/z1436-18 (zaTa 3BepHEHHS:
05.01.2024).

radamu3. CII «['pudon» y nporeci pepopmyBaH-
Hsl OpraHiB BHYTpIilIHIX cripaB YKpaiHu 6yJio po-
3bopMOBaHO Ta NepefaHO B MiANOPsAKYyBaHHSA
JepxxaBHOI cyA0BOI agMiHicTpauii.

O6MeKeHO Ta YaCTKOBO 3aKPHUTOM € iHdo-
pMatis oo AisjbHocTi iHmux CII BHyTpimiHix
Bilicbk YkpaiHy, sak-oT: «bapc, «fAryap», «Turp»,
«Ckopmion», «CkaT», «Tinb», «Kobpa» i «J/laBaH-
Ja», a TaKoxX 3arid «Omeran.

3arasiom 2014-2015 poky 03HAMEHYBaJIUCh
JABOMa BH3HA4YaJIbHUMM JiaMeTpasbHO IpPOTH-
JIKHUMU TOAISIMM, 110 CYTTEBO BIJIMHYJMU Ha
nozasbute popmysanns CII. MaeTbcs npo npose-
JeHHA aHTUTEePOPUCTUYHOI onepawil Ha Cxoai Yk-
painu (gani - ATO), sika 3roJJoM OTpHUMaJia Ha3BY
«onepanisa 06’egHanux cui» (Aani — 00C) i peasni-
3alis npaBoOXOpoHHOI pedopMH, 30KpeMa CTBO-
pennsa HanionasnbHoi noJinii Ykpainu. Oxkpim KO-
P/ly, B Toil mnepios akTUBHO (popMyBaavcs iHIII
CI1*: MMaTpyJsibHaA cay»6a MoJIiIil 0C06JIMBOrO MPHU-
3HavyeHHs (gasi — [1CIOIT), ska ckiaganack i3 106-
POBOJIBYHX Clel[ia/IbHUX MiZIPo3AiJiB, 110 3a6e31e-
4yyBa/IU Ny6J1iYHy Ge3MeKy Ta MOpsiI0K epeBaKHO
B 30Hi BOEHHOTO (36poiiHOr0) KOHQPJIKTY; MiJIpo3-
Zin TakTUKO-ONepaTUBHOrO pearyBaHHs (Aani —
TOP), wo cneyjanisyerbcsd Ha 6i/blI CKJIAJHUX
3aBJIaHHSX, [TOB’SI3aHUX i3 pearyBaHHSIM Ha Haj-
3BUYAlHI NO/jii, NpOBeJleHHSAM CIlellia/IbHUX Orle-
paiiii, IpoTU/ii€El0 IUBEPCISAM, PO3KPUTTSIM 3JI0-
YUHIB, HaJJaHHAM CWJIOBOI NiATPUMKHU IHIIUMHU
niipo3AiyiaM nouinii. ABTopH nipy4Huka «llosi-
LefiCbKa Ai/IbHICTb» OMUCYIOTh AiJIBHICTDH cre-
LjiaJbHUX MiJpo3AiaiB noJiuii y To¥ mepioA Ta-
KMM 4YMHOM: BOHU «3aJliiHi B 30HI NpPOBeJEHHSA
Onepanii 06’ JHAHUX CUJI Ta 30HI PO3MEKYBAHHS.
CnenbaTaJbioOHN 3a6€3Me4y0Th MPaBONOPSAI0K
y 3BLJIbHEHUX BiJ| CellapaTUCTIB HaceJleHUX MyHK-
TaX, NPOTHUAIIOTb HE3aKOHHOMY BHBE3€HHIO i3
30HU npoBejieHHs 00C 036poeHHs Ta 6GoeNpuIa-
CiB, BUOYXOBUX PEYOBHH, OXOPOHSIOTb 00’€KTH
Jlep>kaBHOT0 Ta MicLeBoro 3HayeHHs» (BiTBinb-
KuH Ta iH., 2021, c. 42).

Pasowm i3 IICIIOIl y 2014 poui B ATO 6panu
y4dacTb iHi fo6poBosibyi CI1 MBC Ykpainu, cepen

3 [lpo 3atBepaxeHHs [los10’keHHS Npo crelia-
JIbHUH NiApo3ain cygosoi Mininii «'pudon» : Hakas
MBC Ykpainu Big 19.11.2003 Ne 1390 // B/l «3ako-
HOZAaBCTBO YkKpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/z1139-03 (zaTa 3Be-
pHeHHs: 05.01.2024). BTpaTHB YMHHICTb.

4 TIpo 3aTBep/pxKeHHs [losoxkeHHs npo miapos-
JJIA TOJTiNii 0COGIMBOTO MpHU3HaYeHHs : Hakas MBC
Ykpainu Big 04.12.2017 Ne 987 // B/l «3akoHozaB-
ctBo Ykpainu» / BP Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/z1565-17 (maTa 3BepHEH-
Hs1: 05.01.2024).
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sakux: «Jlyrancbk-1», «KuiBuHa», «ApTeMiBCbK»,
«A30B», «MukosaiB», «llITtopm», «KuiB-1», «Cio-
O6oXKaHILMHAY, «XapKiB-1», «XapkiB-2», «JHinpo-1»,
«YepHiriB» Ta iH. Bci BoHM Masu pisHi cneniaiti-
3allii, BpaxoBYHOUYU OXOPOHHI Ta TYPMOBi QyHK-
1ii, i 6y/1M npusHaveHi JIJisT BAKOPUCTAHHS B 30Hi
npoBefieHHs ATO.

[TounHarouu 3 2016 poky, IIIOI He Gpanu
aKTUBHOI y4acTi B 60H0OBUX [JisiX, a 3[iHCHIOBA/IN
Jauile nosinedcbki GyHkUii B 30Hi ATO Ta npud-
POHTOBHX 006J1aCTsX, a caMe: 4YepryBaHHs Ha
6JIOKIIOCTAX, NaTPyJIIOBaHHS, MiJTPUMKY HOPSJ-
Ky B 6ydepHHUX 30HAX, NEepeBipKy MacrnopTHOIO
peXMMy, 3auMIleHHs Ta BHYTPIllIHI omepauil.
Oco6suBYy poJib y TOM mnepiof 6ysio BiABejeHO
KOP/ly, sikuii BUKOHYBaB CBOi 3aBJjlaHHA ¥ NpUd-
POHTOBHUX HaceJleHUX NyHKTax /loHelbKoI 06.1a-
CTi 1 aKTUBHO NPOTUAIAB GYpLITHHOBIN Madii B
PiBHeHCBKIH o6JacTi. Ycmix YkpaiHu y Bigciui
36poiHil arpecii B nepii JHi TOBHOMAacCIITaGHOTO
BTOpPTrHEHHSI 3HAYHOI Mipoio 3a6e3neyuB KOP/I,
SIKUHA 0GOPOHSB MicTO-repoi XapkiB, 3HHUIIYBaB
TeXHiKy OKyMmaHTiB Ha KHWiBLIMHI, 6paB aKTHUBHY
y4acTb y BUSIBJIEHHI JUBEPCIHO-PO3BilyBalbHUX
Ipyn, pearyBaB Ha ollepaTUBHY iHdopMaliio 1i0-
J10 MOXKJIMBUX [Iid Bopora, 3a6e3mne4yBaB 0X0po-
HY aAMiHiCTpaTUBHUX OyZiBeJb Jep:KaBHOTO
3HadeHHd To1o. TOP Takox 3 sitororo 2022 poky
Hece CyK0y Ha JiHII ppoHTY, 30KpeMa y CKIaai
mtypMoBoro nosiky HanioHanbHoi mouinii «Ca-
dbapi», sxkui 3aunias KuiBcbKy 06s1acTb Bifj Au-
BEPCAHTIB Ta KOJIAGOPAHTIB.

[licia Maike poKy BiMHM cTajla O4€BUHOMO
HeoOXiZJHICTb AOJATKOBOI KOHCOJiAalil 3ycub 3
METOI0 HaGJIM>KeHHSI NepeMOory, Hac/IiIKOM 40To
CTaJI0 IPOBEJIeHHSI PEKPYTHUHIOBOI kKamnaHii MBC
YKkpainy, dka oTpuMasia Ha3By «['BapAia HacTymy»
Ta Nepejbayaja CTBOPEHHS HOBUX IUTYPMOBHX
O6puraj y CkJajli opraHiB BKa3aHOTO BiJlOMCTBa.
Tak, y ckiaai HanjonanbHol nodiuii 6yB yTBOpe-
Huil BoeHizoBaHui [II10I1 «O6’egHaHa WTYypMOBa
6puraza HanioHanbHol mouinii Ykpainu «J/I10Tb»
(mauti - TIIIOII OB HIT Ykpainu «/ItoTb») Ta cre-
LiaJIbHUM KOOpAUHALMHUI opraH — /[lemapra-
MEeHT MoJIilii 0co6suBoro npusHadyeHHs «06’en-
HaHa WITypMoBa 6puraja HauioHasbHOI moJiil
Ykpainu «JltoTb» (gani - JlenapTameHT «JIr0Tb»)1.
BoHu 6ysu CTBOpeHi A1l 3axXUCTY Jep:KaBU Bif
30pOiHOI arpecii Ta MocAraHHs Ha Jiep>KaBHUN
CYBEpEHITET | TEpUTOpiaJIbHY LIICHICTh Ta BUKO-

1 Tlpo yTBOpeHHsl TepUTOpiaJbHOTO OpraHy
HamjioHaspHOI moutiniii : mocraHoBa Ka6ineTy MiHic-
TpiB Ykpainu Big 13.01.2023 Ne 30 // B/l «3akoHo-
JaBcTBO YkpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/30-2023-n (maTa
3BepHeHH:: 05.01.2024).

HaHHSA CYMDKHUX 3aBJlaHb, [I0B’SI3aHUX i3: CTPUMY-
BaHHAM 36poHOI arpecii; IpoBeJeHHSIM CIIJIbHUX
BilicbkoBUX omnepauiit 3i 36podHuMH Cuyiamu
Ykpainu, MinictepcTBoM 060poHHU Ykpainy, Ha-
L[IOHAJIbHOK TIBapAieo Ykpainy, /Jlep>KaBHOIO
NPUKOPAOHHOIO CIYKO010 YKpaiHu; peasnizarieio
CTabuTi3aliMHUX | KOHTPAUBEPCIHHUX 3aX0/IiB; BU-
SBJIEHHSM 1 HelTpasizallielo BUGYXOHe6e3MeyHUX
npeAMeTiB, pO3MiHYBaHHSIM TEPUTOPIW; 3AiHcC-
HeHHAM po3Biaku. binni IITOIT OB HII Ykpainu
«JII0oTb» 6pa/iM y4acTb y G0OMOBUX AifIX Ha BCiX
JAUIsiHKax QPOHTY poCiiicbKo-yKpaiHCbKOi BiMHHU.
BoHU mposBUIM repoi3M i caMOBiAJaHICTb, 3a-
XUINAK4YM YKpaiHy Bij arpecii, 30kpeMa 3BiJIbHU-
BIIM ceJio KningiiBka niji 4ac KOHTpHACTyMy.

BUCHOBKHM. [IpoBeneHui Kpisb NpusMy cy-
YaCHUX peasikl aHasi3 icTopuyHux (akTiB, MpU-
NKCIB 3aKOHIB i NifjI3aKOHHUX HOPMaTHUBHO-IIpa-
BOBUX aKTiB /[I03BOJIIE JiWTH BHCHOBKY, LIO
[ITIOIT mpo#u AOBOJII TPUBAIUNA iICTOPUYHUN
LIJISIX CBOT'O CTAaHOBJIEHHS Ta PO3BUTKY, AKUI MU
MPOINOHYEMO NOAIIUTU HA WICTh eTamiB.

[ eran (1709-1917) - yTBOpeHHS JaHAMiJi-
Lii, AKy MO)XHa BBa)XaTH IepLIMM IPUKJIAL0M
icHyBaHHA cy4yacHux IIIIOIl i sika BHUKOHyBaJsa
nepeBaXHO QYHKLII 3 0XOPOHY KOPZIOHY, IPOTH-
nii 3JIOYMHHOCTI Ta 6O0POTHOM 3 KOHTPAOAH/IOI0.
Oco60BUH CKJIaJ JAHAMIMIIET MaB HU3bKY KBaJli-
¢dikaniro, ska No€AHYyBaJach i3 HEJOCTATHHO
KisbKicTI0O mpodeciiHuil yMiHb i HAaBUYOK, 11O
4aCcTo M03Ha4yaI0Cch Ha epeKTHUBHOCTI ii po6oTH.

Il etan (1917-1941) - cTBOpeHHs yKpaiHCh-
KUX J0OpOBIIbHUX MiJiLeHCbKO-BiHCbKOBUX GOp-
MyBaHb (BisbHe K03a11TBO) 3 MeTOI0 3a6e31e4YeHHs
ny6/iyHOI Ge3MeKd ¥ MopsJKy Ta Pob6iTHHUYO-ce-
JITHCbKOI Mininil, y ckiazi sikoi pyHKIioHyBasa
MiJiniiHa 036po€EHa BapTa, KOTpa BUKOHYyBasa
OXOpOHHY OYHKII0 LI0A0 BaHTaXiB, CKJIaAiB,
3aBo/iB, $abpUK, MiJOPUEMCTB, 1[0 MAIOTh BaX-
JIMBE MICIie YU 3araJibHO/iep>KaBHe 3HAaYeHHH.

III eTan (1941-1978) - nepiox 3acTolo B ic-
Topii popMyBaHHS MiZPO3AiTiB 0COGJIUBOTO MPHU-
3HauyeHHs, [0 6yJI0 3yMoBJIeHO noAisiMu [lepioi
Ta /lpyroi cBiTOBUX BiilH, 4aCTUM CTBOPEHHS Op-
ra”iB Mijinii Ta ix mWBHUKOIO JIiKBigalier. 3a Ta-
KUX YMOB O0’€KTHUBHO HEMOXJIUBO BECTH MOBY
po po36yJ0BYy CTPYKTYPH >KOJHOI'O IPABOOXO-
POHHOTI'0 OpPraHy.

IV etan (1978-1991) - cTBOpeHHSI NepUIOro
CIl y cuctemi MBC CPCP Ha odinifiHoMy piBHi, 110
MaB Ha3By «3ariH Mijinil cnenialbHOTO NpU3Ha-
YeHHs» Ta OYB NMOKJIUKAHUN 3a6e3NneydTH Ipa-
BOMOPAAOK MiJi 4ac npoBeAeHHsA OniMIiHCbKUX
irop 1980 poky. [li3Hinle kepiBHUIITBOM Jiep>KaBU
6yJ/10 IpUHHATE pillleHHs IPO CTBOPEHHS Cllellia-
JIBHOTO 3aroHy MiJilii, OCHOBHHUM 3aBJaHHAM
SKOTO GyJsia 60pOoThOa 3i 3JIOUMHHICTIO B MicTax 3
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ii Haib6inbmuM piBHeM (KwuiB, /loHenbk, JIbBiB,
Opeca).

V etan (1991-2014) - nop’s13aHuii i3 3106yT-
TAM YKpalHOI He3aJIeXXKHOCTI Ta CTBOPEHHSIM:
3MOII «bepkyT», AKUi Ha TePUTOPIi Jlep>KaBy BU-
KOHyBaB QYHKIIiT 3 0XOpoHH My6J1iYHOT 6e31eKH Ta
NOPAJKY B Ha/ICK/IaAHUX | HaZ|3BUYalHUX YMOBaX,
a TaK0>X y 30Hi BUHUKHEHHS Ha/JI3BUYAlHUX CUTY-
anin; CIl «TuTan», 1110 Ha/laBaB OXOPOHHI MOC/TYTH;
BiJZily IBUAKOrO pearyBaHHs «COKiI» — CU/I0BO-
ro niAposAiny, NpU3Ha4YeHOro AJs 60poTbOU 3
OpraHi30BaHOI0 3JIOYMHHICTIO Ta MPOBE/IEHHS aH-
TUTepopuctTuuHux onepaniii; CII cygoBoi Mininii
MBC Ykpainu «'pudon», IKuii 6yB CTBOPEHUH 3
MeTOol0 3abe3neyeHHs] 6e3MeKU YCTaHOB Cy/OBOI
CUCTEMH, 0COBUCTOI 6e3MeKH CyAJliB, YWiIeHIB IXHix
ciMel Ta iHIIMX YYaCHUKIB CY/J0BUX NPOBa/KEHb.

VI etan (3 2014 poky - portenep) - opmy-
BaHHA IIIIOIl, ki 6epyTb aKTHUBHY y4acTb ¥y
36poiHUX KOHOJIIKTaX, leH eTamn BifgbyBaBcs mij
BIJIMBOM TPbOX BU3HaYa/IbHUX NOJiH:

1) npoBegenHst ATO, sika 3rofioM oTpuMasa
Ha3By «00C», y 3B'I3Ky 3 YHUM 6yJI0 CTBOPEHO

HU3KY Ao6poBoJibunx CI1 MBC Ykpainu («/lyraH-
cbK-1», «KuiB-1», «XapkiB-1», «XapkiB-2», «/Hin-
po-1» To1io);

2) crBopenHs HanioHanbHoI nodinii Ykpainu
Ta popmyBaHHA B il crpykTypi KOP/I, IICIIOIT i TOP;

3) moBHOMacuITabHe BTOPTHEHHsS pocii Ha
TEpPUTOPIiI0 YKpaiHy, Mmij 4yac ssKoro 6yJio cTBope-
HO BoeHi3oBaHu# mnigpo3szaia [I10I1 OB HIT Yk-
paiHu «J/II0Thb» y MeXaX peKpyTUHIOBOI KaMIaHil
«['Bapig HacTyny» Ta wTypMoBoro nosky Harni-
oHasbHOI noJinii «Cagapi».

3p0o3yMiso, 1[0 HAaBeJEeHI PUCH NPOLECY CTa-
HoBJieHHs Ta po3BuToK [II1O0I, sik i ix nepiogusa-
11is, He MOXXe OYTH BH3HaHA abCOJIIOTHO MpPaBH-
JIbHOW0. BoiHOYac Hamu 6y.sa 3ilicHeHa crpoba
cucteMaTusanii Ta kiacudikauii icropili Bkasa-
HUX MiJpo3AiaiB, y pe3yabTaTi 4oro chpopmy.ibo-
BaHO KOHKDETHI BHCHOBKH, fIKi JAIOTb 3MOrY
OTPUMATH 06’€KTHUBHE YABJEHHS NP0 IXHE MUHY-
Jie i TenepiniHe, Ha mifcTaBi yoro ¢popmyBaTH-
MeTbCsd ¥ Ma6yTHE. OCKiJIbKM OYEBU/HUM € Te,
110 Nic/g nepeMord po3NOYHETbCd HOBUH eTan
po3suTky IIITOII.
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FORMATION AND DEVELOPMENT OF SPECIAL POLICE UNITS:

A RETROSPECTIVE ANALYSIS

The article analyses historical facts, requirements of laws and by-laws which regulated the ac-
tivities of special police units in different periods through the prism of modern realities. It has
been concluded that these units have gone through a rather long historical path of their for-
mation and development, which we propose to divide into six stages. Stage I (1709-1917) -
formation of the land militia, which can be considered the first example of the existence of
modern special police units; Stage 11 (1917-1941) - characterised by the creation of Ukrainian
voluntary militia and military formations; Stage 111 (1941-1978) - a period of stagnation in the
history of the formation of special police units due to the events of the First and Second World
Wars; Stage IV (1978-1991) - creation of the first special unit in the system of the Ministry of
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Internal Affairs of the USSR at the official level - a special police detachment; Stage V (1991-
2014) - associated with Ukraine’s independence and the creation of Berkut special police unit,
Titan special police unit, Sokil rapid response unit; Stage VI (2014 - present) - formation of
special police units that actively participate in armed conflicts; this stage was influenced by
three key events: 1) the anti-terrorist operation in eastern Ukraine, which was later called the
“Joint Forces Operation”, which led to the creation of a number of volunteer special units of the
Ministry of Internal Affairs of Ukraine; 2) the creation of the National Police of Ukraine and the
formation of special units within its structure (the Rapid Action Corps, the Special Police Patrol
Service and the Tactical Response Unit); 3) Russia’s full-scale invasion of Ukraine, which led to
the creation of a militarised special police unit, the “Luty” Joint Assault Brigade of the National
Police of Ukraine and the “Safari” assault regiment of the National Police.

Key words: special police units, national security, public security, public order, security police,
court security.
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REGULATION OF EDUCATION IMPLEMENTATION IN KUTAI KARTANEGARA

BASED ON EDUCATION POLICY

This study examines the legal and regulatory framework that governs the implementation of
education in Kutai Kartanegara through education policy. The regency of Kutai Kartanegara, in
this case the Regional Government, has implemented various policies in the field of education
in Kutai Kartanegara. The research method used in this study is an empirical juridical legal
methodology, namely a research method that uses legislative provisions related to research
and field research on education implementation policy in Kutai Kartanegara Regency. The re-
sults of the study show that the implementation of education policy in the Kutai Kartanegara
Regency is carried out in accordance with the powers granted by Law No. 23 of 2014 on Re-
gional Governance. The provision of education is carried out as a mandatory concurrent matter
and basic service. This is based on Article 12 paragraph (1) letter a, Law Number 23 of 2014
concerning Regional Government. The implementation of education requires a budget that is
used for activities in the context of increasing Human Resources, in line with the mandate set
out in Article 31, paragraph (4) of the 1945 Constitution, which states that the State shall give
priority to the education budget of not less than twenty per cent of the State revenue and ex-
penditure budget, as well as regional revenue and expenditure budgets, to meet the needs of
national education. The Education Policy in Kutai Kartanegara, in this case, is based on the Ku-
tai Kartanegara Regency Government’s commitment to increasing human resources through
education, especially formal education, which seeks to determine the education budget alloca-
tion of 20 % of the Regional Revenue and Expenditure Budget (APBD).

Key words: regulation, implementation, education, policy, local government, Kutai Kartanegara.

Original article

INTRODUCTION. Welfare development is
carried out to realize community prosperity
through economic development to overcome vari-
ous development and social problems such as un-
employment and poverty. Apart from economic
growth, one important aspect to see development
performance is how effectively existing resources
are used so that employment can absorb the avail-
able workforce. In principle, all of these things will
be achieved if there is good education in an area.

Various government policies on poverty have
not been able to eradicate poverty. Often the
problem of poverty arises together with the prob-

© Hairan H., Aini A, Susilo B., 2024

lem of unemployment. These two problems are
closely related to the quality of human resources
in a region. Starting from the empirical reality
experienced in the region, one way to overcome
poverty is to improve the quality of human re-
sources. That human resources are the driving
force of a regional economy. One indicator of
whether the quality of human resources is good
or not is through literacy rate education. Poverty
reduction is important because if it is not ad-
dressed immediately poverty will have an impact
on further levels such as the quality of human life
and health.
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Poverty is a condition of human life and even
society where basic needs are not met properly.
The basic needs are at least food, clothing and
shelter. Almost no one disputes that education is
a pioneer in developing a nation’s future. If a na-
tion’s world of education has failed, then that na-
tion’s destruction is just a matter of time. Because,
education involves building character and at the
same time maintaining the human identity of a
nation. So, for every nation that wants to pro-
gress, developing the world of education is always
a top priority. Many poor people experience stu-
pidity or experience stupidity even systematical-
ly. Therefore, it is important for us to understand
that poverty can result in stupidity, and stupidity
is clearly synonymous with poverty. To break the
chain of cause and effect above, there is one key
element, namely education. Because education is
a means of eradicating ignorance and poverty
(Gamal, 2016). According to M. P. Todaro and S. C.
Smith (2012), development is not only measured
by high economic growth alone, but is a multidi-
mensional process that includes fundamental
changes in the social structure. Community and
institutional attitudes or behavior, accelerating
economic growth, reducing inequality and reduc-
ing poverty.

Poverty alleviation is still the main target in a
country’s economic development. In efforts to
eradicate poverty, there are several factors that
determine one of them is improving education.
Education is the main key to developing individu-
als, households and communities. Low levels of
education and poor skills mastery will hamper
economic growth which will ultimately slow
down poverty reduction. A society’s educational
standards will determine its level of success in
addressing complex issues to promote sustaina-
ble development; The level of education will have
a direct influence and influence the achievement
of prosperity in a region.

Likewise, according to Mudrajad Kuncoro
(2004), the causes of poverty will lead to the vi-
cious cycle of poverty theory. Underdevelopment,
market imperfections and lack of capital cause
low productivity. Low productivity causes the low
income they receive. Low income will result in
low savings. Low savings means low investment.
If this continues without breaking the chain of
poverty, the cycle will continue to spin. The gov-
ernment holds a central position in poverty. The
government’s responsibility in overcoming and
overcoming poverty is stated in Article 34 para-
graph (1) of the Fourth Amendment to the 1945
Constitution of the Republic of Indonesia, which

states that: “The poor and neglected children are
cared for by the State”.

That regional legal regulations also take into
consideration the legal characteristics that devel-
op in society in the area (Pabat, 2020), including
in the Kutai Kartanegara area which relate to legal
regulations regarding education. Quality educa-
tion aims not only to provide inclusive and equi-
table education, but also to promote learning op-
portunities, which is a priority in sustainable
development. Education has great potential to
have an impact on increasing and reducing pov-
erty. At the individual level, children with poor
education have unequal opportunities for their
development, and at the societal level, countries
with poor education systems will find it difficult
to obtain a qualified workforce.

Poverty in Kutai Kartanegara Regency has
made the government pay more attention to pov-
erty alleviation efforts. Firstly, it is necessary to
know what factors influence the poverty level, so
that effective policies can be formulated to reduce
the poverty rate in Kutai Kartanegara Regency.
Factors thought to influence the level of poverty
in Kutai Kartanegara Regency include:

(1) Community Income;

(2) Education/literacy rate;

(3) Employment/Unemployment;

(4) Government Policy.

Kutai Kartanegara Regency has an area of
27,263.10 km2 located between 115026’ East Lon-
gitude and 117236 East Longitude and between
1228 North Latitude and 1208’ South Latitude. The
population of Kutai Kartanegara Regency based on
statistical data for the year is 729,382 people with
a male population ratio of 380,560 people and a
female population of 348,822 people, so the ratio is
109.1. (Regional Regulation Number 6 of 2021
concerning RPJM Kutai Kartanegara Regency
2021-2026,pp 11 - 2).

Kutai Kartanegara Regency currently has
18 sub-districts plus 2 (two) sub-districts result-
ing from expansion, namely West Samboja Dis-
trict and Kota Bangun Darat District. The number
of villages is 193 villages and 44 sub-districts. The
current condition is based on data obtained
through poverty figures in Kutai Kartanegara Re-
gency, namely based on Micro P3KE data: Number
of Poor Population (Decile 1-3) with the criteria of
Not/Haven't Attended School with a general range
of 7-17 years as many as 12,248 people. Mean-
while, data on extreme poverty (parcels 1, 2, 3)
with the criteria of not/have not attended school,
the age range of 7-17 years is 1,121 people.
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Table 1

Identification of the Number of Poor Population Based on the Criteria of No/Not Yet Schooled

Number of P3KE Poor Population
L Age 7-17 Years No/Not yet in school Severity
No Subdistrict Desil 1-3 Desil 1 (Persil 1, 2, 3) Ranking
Nilai % Nilai %

2 | Kembang Janggut 482 3,94 39 3,48 4

3 | Kenohan 384 3,14 68 6,07 2
4 | Kota Bangun 416 3,40 25 2,23 4

5 | Kota Bangun Darat 249 2,03 19 1,69 4

6 Loa Janan 1029 8,40 47 4,19 3

8 Marangkayu 593 4,84 36 3,21 3

9 | Muara Badak 621 5,07 36 3,21 3
10 | MuaraJawa 535 4,37 25 2,23 4
12 | Muara Muntai 551 4,50 9 5,26 2
13 | Muara Wis 278 2,27 41 3,66 4
14 | Samboja 508 4,15 25 2,23 4
15 | Samboja Barat 508 4,15 57 5,08 2
16 Sania-sania 238 1,94 14 1,25 4
18 | Tabang 310 2,53 50 4,46 4
19 | Tenggarong 1062 8,67 44 3,93 3
20 | Tenggarong Seberang 809 6,61 45 4,01 3

12.248 100 1121 100

Source: P3KE and Bappeda Kutai Kartanegara Regency, 2022.

This data shows that there are 4 (four) sub-
districts experiencing a severity ranking at level 1
(one) extreme, namely Anggana Sub-district, Loa
Kulu Sub-district, Muara Kaman Sub-district,
Sebulu Sub-district. The high rate of dropping out
of school or not continuing school is not commen-
surate with the budget allocation for the provi-
sion of education in Kutai Kartanegara Regency.

Education Allocation as a mandatory authori-
ty for basic and attributive services must be pro-
vided by regions for basic education starting from
PAUD, Kindergarten, Elementary School (SD/SI),
Junior High School (SMP/MTs). Starting from
2019, Kutai Kartanegara Regency has allocated an
education budget of IDR 1,172,010,639,171.00. In
2020, the Kutai Kartanegara Regency APBD allo-
cated Rp. 1,139,423,285,410.00 for education. In
2021, education funds are budgeted at IDR
1,221,967,822,087.00. In 2022 the education
budget is IDR 1,184,717,529,525.00

The study of each component of the problem
under investigation determines the prerequisites
for the existence and effectiveness of the impact
of legal norms on society, which reflects the main
purpose of law and its axiology in civil society.
These components are the building blocks that

make it possible to comprehensively explore the
issues (Pevko, 2023), including analyzing regula-
tory problems in the field of education that exist
in society. The formulation of the problem ana-
lyzed and discussed in this research is related to
regulations on the implementation of education in
the Kutai Kartanagara area, Indonesia and the
form of education policy in the Kutai Kartanagara
area, Indonesia.

PURPOSE AND OBJECTIVES OF THE
RESEARCH. This purpose of the article aims to
find out the policies of the regional government of
Kutai Kartanegara district, apart from implement-
ing them in accordance with statutory regula-
tions, but there are also visions and missions that
are implemented and outlined through the Re-
gional Medium Term Development Plan (RPJMD),
namely providing scholarships to students as an
effort to reduce poverty in Kutai Kartanegara Re-
gency area, but the fact is that the number of
school decisions remains very high. So that the
education regulations in the Kutai Kartanegara
Regency area with the formation of regional regu-
lations and their implementation are formed by
Regent's Regulations which specifically address
boskap fees and Regent’s Regulations regarding
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dream kukar scholarships. The implementation of
education in Kutai Kartanegara Regency is carried
out in accordance with the authority granted by
Law Number 23 of 2014 concerning Regional
Government. The provision of education is car-
ried out as a mandatory concurrent matter and
basic service. This is based on Article 12 para-
graph (1) letter a, Law Number 23 of 2014 con-
cerning Regional Government.

METHODOLOGY. The research method used
in this research is empirical juridical legal meth-
odology, namely a research method that uses
statutory regulations relating to research and
field research on education implementation poli-
cies in Kutai Kartanegara Regency. The results of
the research show that the implementation of
education in Kutai Kartanegara Regency is carried
out in accordance with the authority granted by
Law Number 23 of 2014 concerning Regional
Government. The provision of education is car-
ried out as a mandatory concurrent matter and
basic service. This is based on Article 12 para-
graph (1) letter a, Law Number 23 of 2014 con-
cerning Regional Government. In its implementa-
tion, the implementation of education requires a
budget used for operations in the context of in-
creasing Human Resources, in accordance with
the mandate in Article 31 paragraph (4) of the
1945 Constitution, which states that the State pri-
oritizes the education budget of at least twenty
percent of the state revenue and expenditure
budget. as well as from regional income and ex-
penditure budgets to meet the needs of providing
national education. The Education Policy in Kutai
Kartanegara, in this case, is based on the Kutai
Kartanegara Regency Government's commitment
to increasing human resources through educa-
tion, especially formal education, which seeks to
determine the education budget allocation of 20
% of the Regional Revenue and Expenditure
Budget (APBD).

RESULTS AND DISCUSSION

Regulations for the Implementation of Educa-
tion in Kutai Kartanegara Regency. Since the early
2000s, there has been a dramatic change in edu-
cational policies. While the government decen-
tralized the educational administration of prima-
ry and secondary schools from central to regional
authorities (Kristiansen, Pratikno, 2006), this also
applies to the Kutai Kartanegara area. Education
in Kutai Kartanegara Regency is regulated by Re-
gional Regulation Number 15 of 2010 due to or-
ders from higher laws and regulations, namely
Law No. 20 of 2003 concerning the National Edu-
cation System. In the 2019 development, Regional
Regulation Number 15 of 2010 underwent

changes, with Regional Regulation Number 2019
concerning Amendments to Regional Regulations
of Kutai Kartanegara Regency Number 15 of 2010
concerning the Education Delivery System.

That all Indonesian laws and regulations re-
lating to constitutional relations, including the
field of education (Rumiartha, Astariyani, In-
dradewi, 2022), are required to be based on higher
regulations, including the education regulations
that apply in Kutai Kartanagara. The implementa-
tion of education in Kutai Kartanegara Regency is
carried out in accordance with the authority grant-
ed by Law Number 23 of 2014 concerning Regional
Government. The provision of education is car-
ried out as a mandatory concurrent matter and
basic service. This is based on Article 12 para-
graph (1) letter a, Law Number 23 of 2014 con-
cerning Regional Government. is Education.

The Constitution in Indonesia, namely the
1945 Constitution, is the basic basis for the for-
mation of laws and regulations (Rumiartha,
Astariyani, Amaral, 2022), one of which is regula-
tions in the field of education. In its implementa-
tion, the implementation of education requires a
budget used for operations in order to increase
Human Resources, in accordance with the man-
date in Article 31 paragraph (4) of the 1945 Con-
stitution, which reads: The State prioritizes the
education budget of at least twenty percent of the
income and expenditure budget. state as well as
from regional income and expenditure budgets to
meet the needs of providing national education.

The consistency of a policy will have a signifi-
cant influence on a management process. Like-
wise, with the consistency of education policies
issued by the government (Amri, Rifma, Syahri],
2021), in Kutai Kartanegara the importance of
consistency in education policies issued by the
regional government. The Kutai Kartanegara Re-
gency Government's commitment to increasing
human resources through education, especially
formal education, is trying to set an education
budget allocation of 20 % of the APBD. The budg-
eting is proven by Kutai Kartanegara Regency
from 2019 to 2023. The budget allocation has ex-
ceeded 20 % of the APBD, the following data is
obtained: The following is the APBD data for Ku-
tai Kartanegara Regency from 2019 to 2023, as
presented in the table below.

The large education budget covers all educa-
tional activities, educational operational expendi-
tures including personnel expenditures. However,
education as a mandatory basic service matter is
intended as a matter based on attributive authori-
ty. So that authority in educational matters is ab-
solute in its implementation, including funding.
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Table 2
Education Allocation Data Based on APBD Kutai Kartanegara Regency 2019-2023
, Added Changes to the Region-
Regional Revenue and . , ,
Year , al Revenue and Expenditure Education Allocation
Expenditure Budget
Budget
2019 Rp. 5.002.311.146.451,00 (Rp. 69.736.580.103,37) Rp.1.172.010.639.171,00
2020 Rp. 5.698.940.179.726,86 (Rp.1.298.647.386.325,87) Rp. 1.139.423.285.410,00
2021 Rp. 3.644.451.749.668,00 Rp. 569.743.670.759,00 Rp. 1.221.967.822.087,00
2022 Rp. 4.764.004.971.567,00 Rp. 950.584.684.000,00 Rp. 1.184.717.529.525,00
2023 Rp. 7.285.919.306.259,00 Rp. 1.548.852.531.432,00

Source: Kutai Kartanegara Regency APBD 2019-2023

It is important to pay attention to the increas-
ing allocation for education, there are several
things that must be considered, namely: a. School
dropout rate, b. Several results of the determinants
of poverty cause school dropout. That the occur-
rence of dropping out of school or not going to
school is caused by three factors, namely (1) pov-
erty because there are no costs 45.8 %, (2) there
are costs but lack of costs 36.4 % and there is, low
motivation reaching 17.8 %. Looking at the budget
allocation in Operational Cost Assistance and
School Investment in Early Childhood Education
and Basic Education, one of which is for scholar-
ships, a surprising number of respondents among
school principals were 64 % who disagreed.

That the Education regulations in the Kutai
Kartanegara Regency area by forming Regional
Regulations and their implementation are formed
by Regent’s Regulations, especially on Assistance

Costs for Operational Costs and School Invest-
ments in Early Childhood Education and Basic Ed-
ucation and the Regent’s Regulations regarding the
Kukar Idaman Scholarship have an impact on Bos-
kap’s financial governance and the Scholarship
awarding system Dream Kukar which needs to be
improved with the aim of making it right on target,
designation, use and reporting system. Whereas
the Regional Legal Product (PHD) of Kutai Kar-
tanegara Regency regulates matters in the educa-
tion sector, there is still a need to refine regulations
related to education management, curriculum, ed-
ucators and education personnel, local education
licensing, and local curriculum so that they adapt
to the national program of independent education
and strengthening the governance management
system. manage operational cost assistance and
school investment in early childhood education
and basic education as well as scholarships.

Article 31 of the 1945 Constitution

MPRS TAP NO. XXVII/MPRS/1966 CONCERNING
RELIGION. EDUCATION AND CULTURE

Law No. 20 of 2003 concerning the National Education
Svstem

Central legal
products

PP No. 57 of 2021 concerning National Education
Standards / Previous PP

Ministerial
regulation

Regional Regulation No. 15 of 2010 in conjunction with
Regional Regulation No. 2 of 2019 Education Delivery System

| ! | Legal
. . products
Regeling Regency Regulation No. 5 of 2021 Regency Regulation No. 5 of 2022 of Kukar
concerning Technical Instructions for concerning Kukar Idaman Stu- District

Managing BOSKAB Funds in 2021

dent Scholarships

— o —

Kutai Kartanegara Regent's De-

Beschikkin | | cree regarding Recipients and

BOSKAB

Kutai Kartanegara Regent's I
Decree regarding Scholarship
Recinients |

_______|______________.|

Figure 1. Hierarchy of Legislative Regulations in the Education Sector from the Center to the Kutai
Kartanegara Regency Region (Source: Processed by the Team, 2023)
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This is a map of legal products, especially the
Kutai Kartanegara Regency area related to educa-
tion matters. These educational affairs are in ac-
cordance with the authority possessed in admin-
istering educational affairs. Education matters are
a mandatory matter and include basic services, so
the provision of education according to authority
is basic education.

Education Policy in Kutai Kartanegara. The
changes in the legal system often occur in re-
sponse to social changes and the needs of society
(Friedman, 1969), this is related to the education-
al policy regulations required by the community
which are determined by the Kutai Kartanegara
regional government.

That policy at the public level is aimed at ac-
tions taken by the government to promote gen-
eral (society) attention. Many public (general)
policies ranging from taxes, national defense to
environmental protection affect business directly.
These public policies and programs make the dif-
ference between profit and failure (Keith, Freder-
ick, Post, 1998). In determining policies, of course
the conditions must also be in accordance with
statutory regulations. The education sector in the
administration of Regional Government is a con-
current affair which is included in mandatory af-
fairs and basic services. Concurrent affairs are
areas of affairs handed over by the Government to
regions to implement regional autonomy. Educa-
tion between policies and statutory regulations
should complement each other. Legislative regu-
lations on matters of education determine the
limits of authority that are mandatory and can be
implemented by the Regency/City Government.

The policy of the Regional Government of Ku-
tai Kartanegara Regency in matters of education is
to limit the authority that is shared and as a con-
current matter. In accordance with Law No. 23 of
2014 concerning Regional Government, education
policies must not be excessive or have no legal um-
brella to regulate them. To see how education policy
in Kutai Kartanegara Regency is seen from the Re-
gional Medium Term Development Plan (RPJMD)
which is currently regulated by Regional Regulation
of Kartanegara Regency Number 6 of 2021.

Vision: “Creating a Prosperous and Happy
Kutai Kartanegara Community”

1. Mission 1: Improving a Clean, Effective, Ef-
ficient and Serving Bureaucracy;

2. Mission 2: Increasing the Development of
Moral, Excellent and Cultured Human Resources;

3. Mission 3: Strengthening Economic Devel-
opment Based on Agriculture, Tourism and Crea-
tive Economy;

4. Mission 4: Improving the Quality of Basic
Infrastructure Services and Connectivity between
Regions;

5. Mission 5:  Improve environmentally
sound management of internal resources.

Regarding education policy, it is necessary to
see the explanation of Mission 2 concerning Increas-
ing the Development of Moral, Excellent and Cul-
tured Human Resources. Regarding education from
mission 1, the programs that directly relate to edu-
cation are the 1000 Bachelor Teachers Program, the
Kukar Idaman Scholarship Program, the Ready to
Work Kuka Program, the Cultured Kukar Program,
the Etam Mengaji IDAMAN Movement Program
(GEMA IDAMAN). These programs are Regional
Government policies in the 5 (five) year RPJMD.

The policies contained in these programs,
then as a form of commitment of the Regional
Head and Deputy Regional Head, namely the Re-
gent and Deputy Regent of Kutai Kartanegara for
the 2019-2024 period, must be implemented by
the Regional Government Organization (OPD)
which is in charge and has a strong legal umbrella.
It's just that the justification for this program is
not enough to include it in the Regional Regula-
tion which regulates the RPJMD of Kutai Kar-
tanegara Regency.

The success of policy implementation can be
seen from the extent to which the policy is im-
plemented effectively. Effectiveness according to
William Dunn (2002) is concerned with whether
an alternative achieves the expected (accurate)
results, or achieves the goal of the action. Effec-
tiveness, which is closely related to technical ra-
tionality, is always measured in terms of product
or service units. According to Subarsono (2005),
the success of policy implementation will be de-
termined by many variables or factors, and each of
these variables is interconnected with one another.

As Merilee S. Grindle’s (1980), theory states:
The success of implementation is influenced by
two large variables, namely the content of policy
and the implementation environment (context of
implementation). Policy content variables include:

(1) the extent to which the interests of the
target group are included in the policy content;

(2) types of benefits received by target
groups;

(3) the extent of change desired from a policy;

(4) whether the location of a program is ap-
propriate;

(5) whether a policy has mentioned the im-
plementer in detail;

(6) whether a program is supported by ade-
quate resources.

The policy through the education program is
still a big question, whether it has been effective
and successfully implemented. Meanwhile, there
are also those which are not included in the policy
but in their implementation also need to be eval-
uated, namely the Government policy regarding
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Regional/Regency Operational Costs (BOSDA/
BOSKAB Funds) which are used by schools to fi-
nance the operational costs of providing school
education.

The education has been offered to be under-
stood as a complex process regulated by the
norms of national legislation (Abroskin, 2020), in
the context of education policy in Kutai Kar-
tanegara, the policies of the regional government
of Kutai Kartanegara district, apart from imple-
menting them in accordance with statutory regu-
lations, but there are also visions and missions
that are implemented and outlined through the
Regional Medium Term Development Plan
(RPJMD), namely providing scholarships to stu-
dents as an effort to reduce poverty in Kutai Kar-
tanegara Regency area, but the fact is that the
number of school decisions remains very high. So
that the education regulations in the Kutai Kar-
tanegara Regency area with the formation of re-
gional regulations and their implementation are
formed by Regent’s Regulations which specifically
address boskap fees and Regent’s Regulations
regarding dream kukar scholarships. The imple-
mentation of education in Kutai Kartanegara Re-
gency is carried out in accordance with the au-
thority granted by Law Number 23 of 2014
concerning Regional Government. The provision of
education is carried out as a mandatory concurrent
matter and basic service. This is based on Article
12 paragraph (1) letter a, Law Number 23 of 2014
concerning Regional Government. In its implemen-
tation, the implementation of education requires a
budget used for operations in the context of in-
creasing Human Resources, in accordance with the
mandate in Article 31 paragraph (4) of the 1945
Constitution, which states that the State prioritiz-
es the education budget of at least twenty percent
of the state revenue and expenditure budget. as
well as from regional income and expenditure
budgets to meet the needs of providing national
education. The Education Policy in Kutai Kar-
tanegara, in this case, is based on the Kutai Kar-
tanegara Regency Government’s commitment to
increasing human resources through education,
especially formal education, which seeks to deter-
mine the education budget allocation of 20 % of the
Regional Revenue and Expenditure Budget (APBD).

This has an impact on Boskap financial gov-
ernance and the Kukar Idaman Scholarship
awarding system which needs to be improved
with the aim of making it right on target, alloca-
tion, use and reporting system. Whereas the Re-
gional Legal Product (PHD) in Kutai Kartanegara
Regency regulates matters in the education sec-
tor, there is still a need to refine regulations relat-
ed to education management, curriculum, educa-

tors and education personnel, local education li-
censing, and local curriculum so that they adapt
to the national program of independent education
and strengthening the management system Bos-
kap governance and Scholarships.

However, the implementation of regional
regulations and regent regulations that regulate
educational affairs are still not effective, especially
the substance of the process of building the Kukar
Idaman scholarship awarding system, because
there is no standardization of nominal values ac-
cording to yearly needs for students in basic edu-
cation, the institutional (structure) is weak the
role of the School Committee in planning and su-
pervising the use of Boskap, and the still strong
habit (culture) of society which views education
as unimportant in living the future of life.

Therefore, the Regional Government of Kutai
Kartanegara Regency carries out legal construc-
tion in accordance with current dynamic laws
regarding educational matters, including the con-
struction of the Kukar Idaman scholarship award
(the application of legal regulations in society), in
terms of this research, it examines that the Schol-
arship is the authority of the Ministry of Educa-
tion and Culture which carries out its governance
management to build a service system for provid-
ing and reporting the use of the dream kuka
scholarship. Non-attributive scholarships are im-
plemented by governance management in building
a scholarship provision service system implement-
ed by the Social Section of the Regional Secretariat.
Attributive and Non-Attributive Scholarships con-
tain the Disadvantaged Scholarship and Achieve-
ment Scholarship respectively. As well as in build-
ing a formal education system in the region by
paying attention to the local curriculum (local
wisdom) by paying attention to local culture, ge-
ography, geosocial and globalization without
abandoning noble cultural and religious values.

CONCLUSION. The regulations for imple-
menting education in the Kutai Kartanegara Re-
gency area are by forming regional regulations
and for their implementation, regent regulations
are formed, especially regarding boss fees and
regent regulations regarding the Kukar Idaman
Scholarship, these regional regulations and regent
regulations are aimed at fulfilling education in re-
ducing poverty. The implementation of education
in Kutai Kartanegara Regency is carried out in ac-
cordance with the authority granted by Law Num-
ber 23 of 2014 concerning Regional Government.
The provision of education is carried out as a man-
datory concurrent matter and basic service. This is
based on Article 12 paragraph (1) letter a, Law
Number 23 of 2014 concerning Regional Govern-
ment. In its implementation, the implementation of
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education requires a budget used for operations
in the context of increasing Human Resources, in
accordance with the mandate in Article 31 para-
graph (4) of the 1945 Constitution, which states
that the State prioritizes the education budget of
at least twenty percent of the state revenue and
expenditure budget. as well as from regional in-
come and expenditure budgets to meet the needs
of providing national education. The Education
Policy in Kutai Kartanegara, in this case, is based
on the Kutai Kartanegara Regency Government’s
commitment to increasing human resources
through education, especially formal education,
which seeks to determine the education budget
allocation of 20 % of the Regional Revenue and
Expenditure Budget (APBD). That the policies of
the Regional Government of Kutai Kartanegara

Regency apart from carrying out according to
statutory regulations, there are also things that
are carried out based on the vision and mission
outlined in the Regional Medium Term Develop-
ment Plan (RPJMD) within a period of 5 (five)
years which focuses on school operational costs
(Boskab) and providing scholarships to students
as an effort to reduce poverty in the Kutai Kar-
tanegara Regency area and in fact the school
dropout rate is still very high.
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JIbHUU yps/J, yIPOBapKyBaJslo pi3Hy NOJITHUKY B raaysi ocsitu B Kyrai-KapTanerapi. ¥ craTti
BUKOPHCTAaHO €MIIipUYHYy HOPUJUYHO-IIPABOBY METOJ0JIOTiI0, 30KpeMa MeToJ, JOCIiKEHHS],
SIKUM BUKOPUCTOBYE 3aKOHO/|aBUi IMOJIOXKEHHS, MOB’sI3aHi 3 HAYKOBUMHU JOCJIPKEHHSIMU Ta
[I0JIbOBUMHU [OCAIP)KeHHAMHU 100 peasi3alil NOJITUKHK B ranysi ocBiTU B pereHTcTBi KyTai-
Kapranerapa. PesynbTaTu focaigxeHHs CBig4aTh, 1110 peaJli3allis OCBITHLOI IIOJIITUKU B pere-
HTcTBI KyTtai-KapTaHerapa 37ilicCHIOETbCA BiANIOBiHO 0 MOBHOBa)KeHb, HaJlaHUX 3aKOHOM
«[Ipo perionanbHe ynpasiiHHA» Bifg 2014 p. Ne 23. HagaHHA OCBITM 37IHCHIOETBCA K
000B’sI3K0OBa CynyTHsI Ta 6a3oBa mociayra. lle rpyHTyeTbcs Ha miam. «a» m. 1 cT. 12 3akoHy
«[Ipo perioHasibHe caMOBpsiAyBaHHsI». Peastizallisg ocBiTHM BUMarae 610/KeTy, SKUHA BUKOPUC-
TOBYETBCS AJ1s1 JisIJIBHOCTI B KOHTEKCTI 36i/1blIeHHS JIIOACBKUX PecypciB BiAnoBiAHO A0 MaH-
Jary, BUKJaajieHoro y 1. 4 cr. 31 Koncrutyuii 1945 p., B ikoMy HieTbCs PO Te, 1O JepKaBa
Ha/]a€ MpiopUTeT GI0/PKETY HA OCBITY B po3Mipi He MeHIle JIBaILSTH BiZICOTKIB JlepKaBHOTO
OI0/DKETY JO0XO/IiB i BUTPAT, a TAKOX perioHaJbHUX OIO/KETIB JIOXOMAIB i BUTPAT sl 33/]0BO-
JleHHs1 noTpeb HauioHa/bHOI ocBiTH. OcBiTHA noJiThka B KyTtai-KapTaHerapi rpyHTyeTbhcs1 Ha
3060Bes3aHH] ypsay pereHTcTBa Kyrtai-KapTaHerapa 36inbIIMTH JIIOACBKI pecypcu depes
OCBIiTY, 0c06J1MBO GOpPMaJIbHY, LII0 MAE HA MeTi BU3HAUYUTHU OI0/PKETHI aCUTHYBaHHS Ha OCBITY
B po3Mipi 20 % Biz PerionasbHoro 6romxety foxozis i BupaTkis (PB/IB).

Kawouosi cnoea: pezyarweatHs, imniemenmayis, ocgeima, noaimuka, micyege camospsidy8aHHs,
Kymai-KapmaHezapa.
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ACCEPTANCE OF INTERNATIONAL CRIMINAL JUSTICE IN BOSNIA
AND HERZEGOVINA

When the XIV Winter Olympic Games took place in Sarajevo in 1984, nobody expected that war
would begin only seven years later and kill hundreds of thousands of people living in the
former Yugoslavia. That millions of them would be ethnically cleansed and displaced, most of
them for good. That hundreds of mass graves would be scattered around, and that war crimes
unseen in Europe since the Second World War would be repeated. That severe crimes like
systematic rape, torture, and massive destruction of cultural heritage and property would
finally culminate with genocide. Consequently, Bosnia and Herzegovina (and the countries of
the former Yugoslavia) triggered an immense boost in international criminal law and
international criminal justice. That experience, during and after the war that took place from
1992 to 1995, can offer lots of valuable input. Not everything that had been done was good or
perfect, but it was of great importance for the further development of international criminal law
and international criminal justice in a world that is still searching for appropriate responses to
the grave war crimes that occur every day, and for the development of mechanisms and practices
that will ensure justice for victims and society and be perceived as such. The atrocities of the
Bosnian War served as a wake-up call for the international community, highlighting the urgent
need for mechanisms to hold perpetrators of such heinous crimes accountable. The
establishment of the International Criminal Tribunal for the former Yugoslavia marked a
significant milestone in this regard, pioneering the prosecution of individuals responsible for
genocide, war crimes, and crimes against humanity committed during the conflict. However,
challenges persist in ensuring access to justice for all victims and addressing the root causes of
conflict to prevent future atrocities. The lessons learned in Bosnia and Herzegovina remain

crucial in shaping efforts to achieve lasting peace and accountability worldwide.

Key words: Bosnia and Herzegovina, justice, criminal justice, war crimes, victims.

Original article

INTRODUCTION. In recent decades, Bosnia
and Herzegovina (hereinafter referred to as BiH)
has witnessed a tremendous development of in-
ternational criminal law and international crimi-
nal justice. This is partly due to the increased in-
terest and efforts of scholars and practitioners
working in this discipline, but largely because
international criminal law and international crim-
inal justice are evolving as a result of endless con-
flicts around the world. Furthermore, the wars
since the end of the twentieth century are funda-
mentally different from their predecessors. They
differ in scale and methods, and are characterised
by low intensity combined with high levels of bru-
tality and deliberate targeting of civilians. These
wars seem to be gaining momentum, becoming
less restrained and more brutal, and hence the
number of civilians killed and injured is increas-
ing sharply. (Malesevi¢, 2023).

PURPOSE AND OBJECTIVES OF THE
RESEARCH. Looking at numerous international

© Simi¢ G., 2024

and domestic documents, it's notable that the
phrase “justice for the victims of war crimes” is
consistently emphasized. To deliver this justice,
the international community and local authorities
employ various means and methods, with crimi-
nal war crimes trials being the most prominent. In
BiH, for instance, more than 700 cases have been
resolved (1145 individuals)!, prompting im-
portant questions about their social impact. These
effects are multi-faceted and can be observed on
several levels. One significant aspect is the ac-
ceptance of victims, as these measures are specif-
ically intended to address their suffering. This
paper aims to delve into one potential avenue of
this acceptance: the mechanism of international
criminal justice. Through an objective analysis of
the measures taken and their effects, particularly
in relation to their perception and acceptance

1 Simi¢ G. War Crimes Trials Database. https://
www.warcrimesdatabase.net.
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among victims of these crimes, it is possible to
gain insights that contribute to the refinement of
future international justice activities in affected
countries. As societies grapple with the aftermath
of conflict and atrocities, understanding the effi-
cacy of international criminal justice mechanisms
becomes paramount. By examining their impact
on victim acceptance, it’s possible to inform strat-
egies to better serve the needs of those affected
by war crimes. This research not only sheds light
on past efforts but also paves the way for more
effective interventions in regions grappling with
the legacy of violence and injustice.
METHODOLOGY. In order to thoroughly ex-
amine the inquiries posed within this paper, so-
phisticated methodologies characteristic of mod-
ern scientific discourse will be employed. This
will entail scrutinizing the ramifications of war
crimes trials carried out in post-conflict societies
and periods, as well as their influence on social
reconciliation. Additionally, various legal, socio-
logical, political, and other perspectives on the
repercussions of mass atrocities in society will be
presented to ensure a comprehensive under-
standing of their complexity. Subsequently, these
findings will be meticulously analyzed both indi-
vidually and relative to one another, culminating
in the synthesis of conclusions based on facts.
RESULTS AND DISCUSSION. Millions of
people throughout the world suffer harm because
of crimes and the abuse of power but the rights of
these victims have not been adequately recog-
nized!l. More than that, in the aftermath of the
crimes, societies create a notion that those victims
are supposed to “accept” the justice that is offered
to them so that society can move on. But what kind
of justice is that? Is it “just”, right, and fair? Is it re-
storative and favorable to them? And if not, do they
have to be forced to accept that imperfect justice?
These are profound questions that demand serious
consideration and action (Spoerri, 2011).
International criminal justice in the form of
tribunals and courts
The idea of an international criminal court
that would even-handedly dispense justice in cas-
es of crimes of international concern goes back at
least to the aftermath of the Holocaust. However,
the Cold War context led states to distrust the
ability both of other states and international bod-
ies to render justice fairly, and the court was
abandoned for forty years (De Brito, Gonzalez-

1 Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power, UN Doc.A/
RES/40/34 (1985). https://www.ohchr.org/en/
instruments-mechanisms/instruments/declaration-
basic-principles-justice-victims-crime-and-abuse.

Enriquez, Aguilar, 2001). Then, the International
Criminal Tribunal for the former Yugoslavia
(hereinafter referred to as the ICTY) was estab-
lished in 1993 with the task of bringing to justice
the persons who are the most responsible for se-
rious violations of international humanitarian law
in the former Yugoslavia since 1991 and thus to
contribute to the restoration and maintenance of
peace in the region. Its subject-matter jurisdiction
covers grave breaches of the 1949 Geneva Con-
ventions, violations of the laws or customs of war,
genocide, and crimes against humanity.2

The war in BiH from 1992 to 1995 offered a
full range of war crimes, crimes against humanity,
and genocide. With app. 700 war crimes trials
that took place, they have a large impact on the
understanding of international criminal justice in
post-conflict societies like BiH and its social ac-
ceptance. Furthermore, being under the jurisdic-
tion of the ICTY, and having international and
domestic trials (initially before the Court of BiH as
hybrid trials involving domestic and international
judges and prosecutors), BiH conducts war
crimes trials that are incomparable anywhere in
the world. Influencing life in BiH on a daily basis,
the war crimes trials contributed to the shaping of
Bosnian past, present, and future. Since all sides
in the conflict committed war crimes in the last
war, in the absence of other forms of truth find-
ing, the war crimes trials in BiH not only estab-
lished the individual criminal responsibility of
those who committed the crimes but also facts
“beyond reasonable doubt” about the past.

Just as concerns over capacity, political inter-
ference, and local identity-based biases animated
the decision to establish an ad hoc international
tribunal, they also helped drive the creation of a
specialized War Crimes Chamber (WCC) of the
Court of BiH in 2005. Up to the early 2000s, ef-
forts to prosecute war crimes in BiH encountered
a tangle of courts and different criminal codes, not
to mention varying levels of political will to un-
dertake prosecutions in the first place. This gap
was particularly noteworthy in a country whose
population has expressed a strong desire for ac-
countability for the grave crimes committed dur-
ing the war. The WCC came into existence
through the adoption of national legislation and is
therefore a national institution operating under
the laws of the state of BiH. The ICTY actively sup-
ported this creation to build judicial capacity for
taking over some of the middle-ranking cases that
the Tribunal would not be able to try as part of its

2 UN Security Council Resolution 808 (1993).
https://igitallibrary.un.org/record/243008.
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completion strategy (Arthur, 2001). In addition,
BiH adopted a wide range of new criminal laws
covering cooperation with the ICTY and the use of
evidence collected from the ICTY before the
courts in BiH. Given such dramatic advances in
bringing to justice persons responsible for human
suffering in the former Yugoslavia and, in the pro-
cess, advancing the goals of truth-telling and rec-
onciliation, one might believe that the ICTY would
enjoy wide popularity throughout the Balkans.
But this is not the case. Among some national
communities (particularly the Serbs and the Cro-
ats), the ICTY is widely despised, and within the
Bosniak community, the work of the ICTY often
brought a mixture of hope, gratitude, disappoint-
ment, and disillusion (Saxon, 2005).

Even 30 years after the war, there are still
some serious flaws that need to be addressed to
have fair trials for the accused and justice for vic-
tims and the society in BiH. The absence of a
sound statutory framework and unnecessary er-
rors in creating a legal framework for the prosecu-
tion of war crimes led to unacceptable situations in
BiH. One of them led even to the release of the con-
victed war criminals (some even for genocide) due
to the annulment of final decisions of the Court of
BiH by the Constitutional Court of BiH. All that af-
fects the level of acceptance of justice provided by
the courts for war crimes in BiH. But the case of the
WCC also shows that it is not possible to take these
institutions out of the context in which they exer-
cise their competences (Martin-Ortega, 2012). Fur-
thermore, unlike the ICTY, a temporary ad hoc le-
gal institution, the Court of BiH has no end date
and will hear a significant number of cases over the
years (Garbett, 2010).

One of the main shortcomings of the ICTY
and the national courts is the marginalization of
victims. Traditionally, criminal justice focuses on
providing rights and protection to the accused in
order to guarantee that they are tried in accord-
ance with the fundamental principles of due pro-
cess, as they are faced with a potential conviction
and deprivation of liberty. The procedure and
practice of the ICTY with respect to the victim
show that this principle also applies to the inter-
national criminal law regime. The victim is first
and foremost dealt with as a witness, having no
right to representation or participation and little
provision for compensation (Boas, Schabas,
2003). In the late 2000s, the judges of the ICTY,
through their President, suggested to the UN Se-
curity Council that the appropriate UN authorities
should consider creating a special mechanism for
reparations. Having in mind the guiding idea for
establishing the ICTY: “to do justice, to deter fur-

ther crimes, and to contribute to the restoration
and maintenance of peace”,! it’s fair to say that
there is still space for improvements in interna-
tional criminal justice. Without that, the following
statement from the official ICTY’s website is con-
ceptualized in a very narrow, retributive sense:
“By holding individuals responsible for crimes
committed in the former Yugoslavia, the Tribunal
is bringing justice to victims”2. It is essential to
recognize, however, that “for survivors of geno-
cide and ethnic war the idea of “justice” encom-
passes more than criminal trials and the ex cathe-
dra pronouncements of foreign judges in The
Hague” (Stover, Weinstein, 2004). Still, “ad hoc”
tribunals helped to change the predominant in-
ternational discourse about impunity and allowed
judges, prosecutors, and defense counsels to gar-
ner experiences that will prove invaluable in im-
plementing a permanent criminal court (De Brito,
Gonzalez-Enriquez, Aguilar, 2001). The Interna-
tional Criminal Court (hereinafter referred to as
the ICC), building on this idea, established the
Trust Fund for Victims and other working mech-
anisms for the victims of crimes under the juris-
diction of the court.

Groups of various actors

Groups of various actors could be observed in
BiH in the context of international criminal justice
and its acceptance. Victims, perpetrators, veterans,
human rights NGOs, faith-based groups, political
parties, media, court staff, and legal practitioners,
and the general public - all of them have their per-
spectives, expectations of outcomes of actions un-
dertaken, and the “reasons” for accepting or reject-
ing international criminal justice in BiH.

During the atrocities, apart from perpetra-
tors, victims, political leaders, and media, all oth-
ers stood more or less aside. These war events
were commanded by political parties and their
leaders, with strong support from the media
(Simi¢, 2023a). During that period, all parts of
society, including courts and the police, took part
in the war, paying no or insignificant attention to
ongoing war crimes. Being under constant media
pressure, fighting for their lives, with no other
sources of information, the majority of the people

L UN Security Council Resolution 827 (1993).
https://digitallibrary.un.org/record/166567.

2 ICTY reached final judgment for 85 individu-
als accused of committing war crimes in BiH (7 of
them for genocide). Out of those 85 individuals,
77 was found guilty of committing various war
crimes (7 of them genocide), and most of them
served only 2/3 of their sentence. No compensation
was awarded to the victims.
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in BiH had no complete picture of the war (Dzi-
hana, Volci¢, 2011).

Only after the war, numerous actors of this
group emerged. Some of them, like victim organi-
zations, emerged as a direct consequence of war
crimes. Depending on their power in society,
some of them are more active, influential, and
visible than others. But most of them have one
common characteristic. They are not interested in
“whole” truth or justice “for all”. Most of them
symbolically promote peace and reconciliation
but use scratches of “truth” to point fingers at
“others” (Simi¢, 2023a). Being strongly divided on
an ethnic basis, the Bosnian society is a direct
product of the most recent war. As such, the most
influential speakers are political leaders. They are
oriented toward their ethnic groups, and the
permanent goal of their policy is to keep people of
BiH under constant awareness of their ethnic af-
filiation. In that manner, they are constantly “mo-
bilized” to defend themselves from “others” who
present a constant threat (Seizovi¢, 2014). To
achieve that, the political leaders in BiH are con-
stantly using trials of individual persons to con-
vince members of their ethnic community that the
courts are made to stigmatize and prosecute only
members of that ethnic community. Another
point that supports this thesis is the fact that the
members of one ethnic community are sentenced
to more years of imprisonment than the others
(pushing aside the fact that those persons are
prosecuted and finally sentenced by the courts as
guilty for crimes committed). It is also common in
BiH that leading politicians welcome convicted
war criminals when they arrive in BiH after serv-
ing their sentence, and refute war crimes estab-
lished by the courts (in particular the Srebrenica
genocide).

Still, victims should be given particular con-
sideration.

Pushed to the margins of society, and inten-
tionally kept in the role of easily manipulated vic-
tim, most of them are deeply traumatized by war
crimes. With no inner strength to “set themselves
free” from this role, without the help of society,
they had their own expectations from criminal
justice in BiH (and internationally). Being victims
of serious crimes such as rape, torture, and geno-
cide, they had all the right to be. But the question
is: what kind of justice is given to them and what
is their acceptance of it?

Victims’ expectations after the war were
high. But, at some point, it showed clearly that
sending people to jail will not solve their prob-
lems. Furthermore, simplifying mass atrocities to
individual criminal responsibility obscures the
obvious truth that those crimes don’t arise from

individual disputes, so the answer from society
cannot be so simplified. Punitive justice in this
sense raised an important question in BiH of what
“justice” is, and what it needs to be to “heal” the
souls and bodies of the victims torn apart and to
heal the corrupted core (soul) of society, poisoned
with hatred and violence. It would be wrong to
state that victims lost their faith in international
criminal justice or that they are completely dis-
appointed with war crimes trials. Closer to the
truth would be to state that victims (mostly be-
cause of the lack of knowledge of possibilities of
criminal justice and the fact that for most of them,
criminal justice is the only justice that they will
never receive) are disappointed that their expec-
tations are not fulfilled. After all, there is a strong
feeling in BiH society that the notion of victims of
war covers a much broader population than is
covered in the strict criminal law sense (Leonard
et al,, 2016). Having the possibility to tell their
story before the court is more than acceptable for
the victims in BiH. Although stressful, it has a
therapeutic effect and also brings them a strong
feeling of regaining their lost personal value. They
believe that seeing a perpetrator sent to prison is
not only fair but also represents some kind of
personal victory over crime and its perpetrator.
However, that is just a partial victory. After being
“used” before the court as evidence, victims are
left out of the court to live their lives on their own.
Not only that they have nothing in the sense of
material reparation, but the fact that the perpe-
trator is now in jail and “the justice has been
served” changes nothing in their everyday strug-
gle. Jobless and on the margins of society, some of
them still living in collective camps, struggling to
provide for their children and families, they soon
start losing that initial sense of justice. Further-
more, being returnees in the places where they
were ethnically cleansed or raped and tortured,
the obvious fact that they testified before the
court and sent local heroes to jail is an unpleasant
circumstance. This further confirms the proposi-
tion that the victim is intended to be an instru-
ment of the trial rather than a participant as such
(Boas, Schabas, 2003). Among them, particular
consideration needs to be given to the victims of
sexual violence (Wald, 2002).

Country context of the international criminal
Jjustice

Considering the context of mass atrocities all
around the world, there is one important charac-
teristic to notice. Mass atrocities never emerge
from individual disputes, but they always hide
some kind of organized policy (ideology) based on
race, ethnicity, religion, or something similar, used
to rationalize crimes as necessary and justified.
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Additionally, most of these conflicts could be dat-
ed back to the distant past.

The same applies to Bosnia and Herzegovina

Looking briefly at the history of BiH, it is
more than obvious that mass war crimes and
atrocities committed in the period from 1992 to
1995 did not just suddenly emerge (Malcolm,
2002). The long history of BiH is full of conflict,
violence, conquests, and suffering inflicted upon
its inhabitants. Being in such a geostrategic posi-
tion, BiH did not suffer only from the inside, but it
was subjected to external struggle, if not to occu-
py its territory, then to influence it (often using
the local population). This centuries-long atmos-
phere created strong tensions among the local
population of BiH, very often misrepresented as
being purely of ethnic and/or religious origin. In
reality, in many cases, only historical circum-
stances created those who were in more or less
favorable positions. An entire series of such
events could be traced back to medieval upris-
ings, the Balkan wars (1912, 1913), and the First
and Second World Wars until the present times.
Ethnically motivated conflicts (not exclusively)
have been taking place in BiH for hundreds of
years, never solving the basic issue of creating a
society “fit for all”. The lack of solutions to prob-
lems during or after a conflict, “the potential for
conflict”, and the search for new opportunities to
“settle the score” is something that has lasted in
BiH for centuries. In that course, perpetrators and
victims change their roles depending on a specific
historical context in BiH and thus lose the exclu-
sivity of being a victim or a perpetrator. Unfortu-
nately, precisely because of the organic multicul-
tural fabric of the Bosnian society - and the
political objectives of the war to create zones of
ethnic exclusion - the last war in BiH was much
more brutal and tragic than in other parts of for-
mer Yugoslavia. However, it would be wrong to
suggest that the Bosnian cultural diversity was
the source of conflict, as some have implied. Cul-
tural diversity was, rather, the target of carefully
orchestrated ethnic violence aimed at the “ethnic
unmixing” of Bosnians (Halilovich, 2013). To do
so, the tactics were very simple and rather sim-
plistic. The tactics were merely to engage in the
type of violence that would cause people to leave,
after many had suffered and been killed, with the
fear of what might happen to them and with the
terrorizing effect that is created. By the end of the
war, the population of BiH was largely concen-
trated in three ethnically homogeneous territo-
ries. While some areas of diversity remained (like
the cities of Sarajevo and Tuzla), the country was
transformed from being highly intermixed in
1991 to nearly full segregation of the three na-

tions. Furthermore, some 1.2 million Bosnians
were refugees in neighboring countries and
around the world and 1.1 million Bosnians were
displaced within BiH. Thus, more than half of the
population had left their pre-war homes in the
course of the conflict (Bieber, 2006).

Questions that clearly arise from the experi-
ence of the wars in BiH are the following: Who are
these people who are committing such crimes?
Are they cold-blooded trained professional sol-
diers “doing their job” or “ordinary people” in an
“extraordinary situation”? And finally, are they
doing that for their “own pleasure” or “in the
name of the state (or some other greater good)”.
In the ICTY case Sikirica et al. (IT-95-8), while
pleading guilty, the accused Dragan Kolundzija
stated: “I am aware now that | was a tool in the
hands of others, and this I deeply regret”.

Apart from what other similar sciences
would have to say on this, these questions in BiH
could be respectively seen through the prism of
cca. 700 cases of solved war crimes. In that sense,
the first point is that the majority of perpetrators
were ordinary people before and after the war.
That indicates that in ordinary circumstances or-
dinary people would probably never commit
crimes such as genocide and torture and would
even be revolted by such atrocious crimes. So, if
ordinary people would not commit such crimes in
ordinary circumstances, it could only mean that the
factors that turn ordinary people into war criminals
are extraordinary circumstances (Smeulers, 2004).
And that “transformation” is easy to track down
in BiH in war crime courts. After the two Balkan
Wars, the First and Second World Wars, those
extraordinary circumstances reappeared in the
1980s. Following large-scale propaganda prepa-
rations, political violence finally turned into
armed violence in 1991 in the former Yugoslavia
(Biserko, 2012). By the early 1990s, Bosnian socie-
ty was ideologically deeply divided around three
mutually incompatible grand blueprints - the uni-
fication of all ethnic Serbs in a single state, the crea-
tion of an independent Croatian state incorporat-
ing large parts of Bosnia, and a multi-ethnic
sovereign state with a Bosniak majority (Malesevi¢,
2006). Finally, the referendum for sovereignty that
took place in February of 1992 (supported by the
majority of Bosnian Muslims and Croats and boy-
cotted by the Serbs) and the declaration of inde-
pendence of BiH, set a playground for a new war.

Without delving deeper into the roots, evolu-
tion, and course of the 1992-1995 war in BiH, it is
necessary to notice the existence of three territo-
rial units (with all state prerogatives, including
armed forces). All of them, while controlling terri-
tory depending on the luck they had during the
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war, exercised all state prerogatives on their ter-
ritory, including recruitment (Simi¢, 2008). Hav-
ing that in mind, ordinary people had no other
choice but to enlist or, in some cases, to voluntari-
ly fight for the “right cause” to finally “settle the
score”. Being recruited in the “regular” armed
forces, it seems that most of the perpetrators per-
ceived that they were required to perform their
duty by the authorities and that they were as-
sured that this activity was necessary and that
they would not be responsible for possible conse-
quences since they were doing the “right” thing.
Being surrounded by an environment (circum-
stances) that are not only discouraging violence
but rather the opposite, most of the perpetrators
quickly got used to a new, much more important
role that they were now playing in society (Wal-
ler, 2002).

The vast majority of all perpetrators of the
war crimes committed in BiH were members of
military, police, or paramilitary groups or worked
in cooperation with them. This indicates that
most of the recent war crimes were committed on
behalf of the state and its authorities, following
strict orders, or based on an implied order or pol-
icy. Leaders, whose personality and motivation
allowed them a different circumstance, were not
“direct” perpetrators (executors), but rather
planners and strategic decision-makers. They di-
rectly helped and supported those committing
crimes to rationalize and justify crimes by pre-
senting them (in accordance with their ideology)
as necessary means to achieve goals. By dehu-
manizing victims, those means were not per-
ceived as crimes at all. This dehumanization is a
crucial and necessary factor for explaining the
commission of crimes such as genocide because it
“overcomes the normal human revulsion against
murder” (Clark, 20093, Clark, 2009b).

Secondly, currently solved cases in BiH show
that all sides in the conflict committed war
crimes. That does not necessarily mean that the
scope, brutality, and pattern of the crimes were
the same, but it rather emphasizes the lack of an
easy (black and white) scenario. Since all sides in
the conflict were perpetrators and victims, we
need to be careful when making general state-
ments about those who committed crimes and
those who were victims. The solution however
lies in careful and complete mapping of all indi-
vidual crimes so that the number, pattern, and
wider conclusion can be determined.

Finally, some parts of the “truth” are more
covered in solved cases and offer a clear picture
of events and some are still waiting to be revealed
with more cases solved. Only by solving all cases,
the picture will be complete. Without that, parts

of the “truth” established with individual cases
solved will be used for generalization and pat-
ternization (Lawry-White, 2015). It also needs to
be taken into consideration that, in reality, not all
cases will be solved. Having that in mind, they
need to be prioritized to cover as many events as
possible so the whole picture can be clearer. Tak-
ing into consideration all the conflicts that took
place throughout the history of BiH, which were
never fully explained, nor the role of the partici-
pating individual ethnic groups demystified, the
“solid” base for the development of a “healthy”
society can never be created. In such circum-
stances, only one spark is enough to return all
ethnic groups in BiH to the path of ethnic-based
nationalist ideology (Seizovi¢, 2014). Without an
objective historical possibility to perceive “all
sides” in conflicts, or identify the objective power
of “ideology”, a chronic lack of deflection toward
“crimes of own people” is present, creating con-
stant tension between ethnic groups in BiH (Fra-
novi¢, 2008).

Acceptance of international criminal justice by
victims

Many groups of actors can be observed in the
context of the acceptance of international crimi-
nal justice in BiH. Groups like perpetrators, veter-
ans, human rights NGOs, faith-based groups, me-
dia, political parties, judiciary, and the public
would be worth of extensive studying.

But the group of victims is particularly wor-
thy of such attention.

Most studies conclude that the citizens of BiH
hold negative perceptions of the ICTY. A study
comprising of interviews with inhabitants of Pri-
jedor and Mostar, as well as the Croatian town of
Vukovar, found no indication that the work of the
ICTY has facilitated reconciliation. Instead, it has
further divided populations and the study re-
searchers raised doubts about its impartiality and
its attempts at individualizing justice (Stover,
Weinstein, 2004). In most of the cases of war
crimes in BiH (internationally and domestically),
“criminal justice” is the “only justice” that will be
provided to the victims of the crimes and one of
the leading ideas of criminal proceedings in the
war crimes trials is justice for the victims. In cases
of war crimes trials, that means that victims will
have an opportunity to tell their stories and see
behind bars those who harmed them. Rarely,
some monetary compensation will be awarded to
them. In that sense, and in connection with the
one-dimensional possibility of sanction (only im-
prisonment), it is hard to expect that the work of
the ICTY and domestic courts is fully accepted (or
more), perceived as just, and in light of the
above-mentioned, in the best interest of victims.
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Namely, this approach neglects that following the
period of violation of the rights, victims and sur-
vivors often suffer both physically and mentally,
and in some cases, live in extreme poverty caused
by the loss of a breadwinner, destruction of prop-
erty, and inability to work. Numerous victims re-
quire medical care to treat their bodies or psycho-
logical trauma caused by brutal torture (Hayner,
2001). Victims mostly have no inner strength or
resources to rebuild their lives by themselves. Alt-
hough the idea of undoing harm can sound ex-
tremely elusive, since life does not have an “Undo”
button, it is also impossible not to take into account
that suffering had occurred in the interval between
the time the wrongdoing took place and the pre-
sent state of victims and society (Elster, 2004). Cer-
tainly, any victim of crime needs to see the person
responsible held to account for their actions in a
court of law. However, there is widespread dissat-
isfaction among victims with the ICTY’s sentences
and its work in general. Almost without exception,
these sentences are viewed as unacceptably leni-
ent in many cases, and its work as political and in-
terest-driven (Omerovi¢, Ali¢, 2017).

If anything in international criminal justice
needs to be reconsidered, it is the above-
mentioned concept of “justice”. This modified
concept of justice would then establish the indi-
vidual criminal responsibility more and, as a by-
product of criminal proceedings, create the space
for victims to tell their stories and collect some
amount of data (necessary to establish a final de-
cision “beyond reasonable doubt”). It would be a
changed concept of criminal proceedings, where-
as opposed to the existing one, victims’ rights and
the interests of the society would be the main fo-
cus. That would change the whole concept of “im-
aginary justice” that does not recognize the victim
as a human being with all its needs, but as some
“imaginary” entity who will carry on with their
lives “as usual” after sending the perpetrator to
prison and the “justice is served”. Following this,
the next logical question concerns the punish-
ment for war crimes in BiH (which is in reality
only imprisonment). Although the ICTY and the
courts in BiH proclaim in practically every judge-
ment that one of the goals of the punishment is
justice for the victims, it is a rather symbolic
statement (the Criminal Code of BiH, article 6)1. It
is symbolic in that proclaiming prison sentences
for those who have raped, tortured, and killed

1 Criminal Code of Bosnia and Herzegovina
(“Sluzbeni glasnik BiH”, br. 3/2003, 32/2003 - ispr.,
37/2003, 54/2004, 61/2004, 30/2005, 53/2006,
55/2006, 8/2010, 47/2014, 22/2015, 40/2015,
35/2018,46/2021,31/2023 and 47/2023).

“real, living people” will not change much in vic-
tims’ lives or the lives of their families who were
directly or indirectly affected by those crimes. To
change this, criminal sanctions for war crimes
need to be reinvented in the way that the pro-
claimed goals of justice for the victims and society
could be achieved (or achieved to a greater extent
possible)2. Even with that, the societies affected
by war crimes must realize that the primary task
of courts is not to bring justice but to establish
individual criminal responsibility. Therefore,
wider social activities need to be performed in
synergy with trials to achieve these goals. Still, on
the side of the courts and criminal proceedings,
there is lots of space for improvement (Campbell,
2003). Without that, the acceptance of interna-
tional criminal justice will always be questionable
for the victims. Not only because they have great
expectations, but rather because, in many cases, it
is the “only justice” they will ever receive. If the
practice in BiH shows so, then “international
criminal justice” needs to be “upgraded” and “im-
proved” with contents that will be more focused
on living beings who suffered than on some “ab-
stract” notion of justice for some “abstract” crea-
tures. By now, many victims have realized that
the “justice” provided for the victims through
criminal proceedings at the ICTY is just one factor
in the reconstruction of lives torn apart by war.
Justice for the war victims also means living their
lives free of fear, securing meaningful employ-
ment (or any employment), providing their chil-
dren with good education and opportunities for
the future, and locating and identifying missing
relatives. This suggests that in addition to trials,
more attention must be paid to non-judicial inter-
ventions in societies fragmented and polarized by
war (Kastner, 2017). Universally, victims recog-
nize the necessity for punishment for those who
committed war crimes in BiH. They believe that
trials and punishment for perpetrators are a cru-
cial part of justice. For them, trials represent the
final recognition of their innocence in acts of vio-
lence and restore their dignity. After being victim-
ized for decades, victims wish high monetary
fines and long-term prison sentences for perpe-
trators. Although many of them demand social
condemnation of perpetrators, the final decisions
of courts make the victims feel empty, used,
abandoned, unsatisfied, and realize that their eve-
ryday life is burdened with trauma just like be-
fore. Aware that judicial justice will not meet their

2 Out of 1145 final judgements of the courts
dealing with war crimes committed in BiH, only in
41 cases, property claim was subject of decision of
the court.
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expectations, victims demand symbolic and moral
satisfaction, social solidarity, empathy, and un-
derstanding of their problems (Omerovié, Ali¢,
2017). However, all victims are aware that some
of their traumas are irreparable (like the death of
their family members or loss of dignity). They
believe that material reparation is crucial for re-
building their lives and regaining their social sta-
tus. Only by giving a chance (in a broader social
sense) to the victims to regain self-respect and
their “value” in the community, they can have a
chance to rebuild their lives (Urban Walker,
2016). By doing so, society will give the victims in
BiH a chance to overcome initial dissatisfaction
with international criminal justice in BiH and ac-
cept “limited” justice that can be provided by the
courts and influence society to take other neces-
sary activities (Simi¢, 2023a).

CONCLUSIONS

The work of the courts which have tried war
crimes committed in BiH over the past 30 years
shows that courts alone are not sufficient. Trials
will not build memorials or identify every victim.
Courts are not meant to establish 'truth' or ad-
minister 'justice’, but rather to determine criminal
responsibility and collect certain facts. (Simi¢,
2023b). Furthermore, courts deal with individual
cases rather than broader explanations of context
or other forms of accountability other than crimi-
nal liability. (Hayner, 2001).

But how can truth and justice be established?
Over the past decades, it has become quite clear
that trials are insufficient in achieving all these
goals. Although they help to determine a part of
the truth and identify perpetrators and victims,

trials do not lead to things such as reparation, his-
tory books, or victim rehabilitation. Nevertheless,
the courts have done their share of work. If there
was not this “imperfect” mechanism, then all
those who commit war crimes in BiH would,
probably, still hold leading positions in the BiH
society. In this context, “punishing” in a post-
conflict society means much more than detecting
criminal acts and implementing the imposed sen-
tence on persons (Teitel, 2000).

In the future, the UN and all those who estab-
lish courts elsewhere should critically look at the
ICTY and the work of international and domestic
courts dealing with war crimes in BiH, keeping
what is the best but also addressing the short-
comings. The application of international criminal
justice clearly shows the necessity of a reaction of
the community to crimes, but it also raises many
questions. The questions concerning the position
of the victims in international criminal justice,
punishment for the perpetrators, establishing the
truth in criminal procedure, the relation of indi-
vidual criminal responsibility and mass crimes,
and the reparation for the victims are just some of
the questions emerging from the application of
international criminal justice in BiH. Having that
in mind, it is necessary to accept the fact that
courts cannot solve all problems in post-conflict
societies, rather they are one of the factors of a
better future without war crimes and suffering
working in synergy with all others. Only in that
way, “justice”, that word that is often used too
easily, will be justice without quotation marks for
victims and society. And it will be accepted (or
accepted more) as such, especially by the victims.
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Kosu B 1984 poui B CapaeBo npoxoguan XIV 3umoBi OiMnilceKi irpy, HIXTO He 04iKyBas, 1110
JIUIle Yyepe3 CiM poKiB MOYHEThCS BiliHa, fiKa 3abepe KUTTS COTEHb TUCSY JIIOJEH, 1110 XKUBYTh
y KosiniHiN Orocaasii, 1110 MiIbOHYU 3 HUX 3a3HAIOTh €THIYHUX YUCTOK i OyAyTh 3MylleHi no-
KUHYTH CBOI IOMiBKH, Oi/bILICTh — Ha3aBxAuU. COTHI MacoBUX IIOXOBaHb OYAYTh PO3KUJAHI J0-
BKO0JI3, 2 BOEHHI 3JI0YMHY, HebaveHi B EBpori 3 yaciB /lpyroi cBiToBoi BiliHH, GyyTh TOBTOPEHI.
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TsKKi 3JI04MHY, TaKi SK CUCTEMAaTHU4HI 3I'BaJTYBaHHA, TOPTYPH, MacoBe 3HUILEHHS KyJIbTyp-
HOI CIaZIIMHU Ta MaiiHa, BPelITi-pelIT 3aBeplIaThcsl reHoUUA0M. Fk Hacifok, bocHis i ep-
neroBuHa (i kpainu kosuiHbOI FOroc/iaBii) cIpUYMHUIN BeJIMYe3HUH MOIITOBX Y MiDKHAPO/-
HOMY KpHUMiHa/JbHOMY IpaBi Ta MDKHapoAHOMY KpHMiHaJlbHOMY mNpaBocyAdi. Llei mocsif,
HabyTu# nix yac i micas BifiHKM 1992-1995 pokis, Moxke 6yTH ayxe niHHUM. He Bce, 1110 6ys10
3p006JieHo, 6yJI0 JOOPUM YU JJOCKOHAJIUM, aJie Lie MaJio BeJIMKe 3HAa4YeHHs JJIS M0/[aJIbIIOro
PO3BUTKY MI)XHApOJHOI'0 KPMMiHAJIbHOI'O IIpaBa Ta MiXXHAPOJHOI0 KPUMIiHAJILHOT'O IIPABOCY-
[y CBITi, KU BCe 1je MyKa€E aieKBaTHUX BiJINOBi/lel HA TSKKi BOEHHI 3/JI0YMHH, SIKi Bifi0y-
BalOTbCS LIO/HSA, a TAKOX [IJIs1 PO3POOKU MeXaHi3MiB i MpaKTHUK, sIKi 3a6e3nevyaTb CIpaBeAJiu-
BiCTb /Il 2KepTB i cycnizibcTBa Ta CIpURMATHUMYThCS SIK Taki. 3BipcTBa 60CHIMCbKOI BiliHU
CTa/IM TPUBOXKHUM /[I3BIHOUKOM [JIs1 MIXKHAPOZAHOI CIIJIbBHOTY, NiZIKPeC/JWBIINA HaraJlbHy MOT-
peby y BUHaWIeHHi MeXaHi3MiB MPUTATHEHHS A0 BiJlOBiIa/IbHOCTI BUHHUX Y TaKUX >KaXJIU-
BUX 3JI0yMHax. CTBOpeHHs MiKXHApOJHOTO KPHUMiHAJIBHOTO TPHUOYHANTy L[0/I0 KOJHMIIHBOI
Frocnasii cTano BaXXJIMBOIO BiX0H0 B IIbOMY acleKTi, 3all04aTKyBaBILU Iepec/iyBaHHs 0cib,
BiANIOBiJa/IbHUX 33 T€HOL U/, BOEHHI 3JIOYMHU Ta 3JI0YMHU NPOTH JIOLAHOCTI, CKOEHI MiJ 4ac
KoHOUIiKTY. OZjHAK 3a/IMILAIOTLCS NPOo6JeMH i3 3a6e3neYeHHSIM AOCTYIy A0 NPaBoOCyAAs AJs
BCiX KEPTB Ta YCyHEHHSAM MepUIONPUYNH KOHQIIIKTY, 11106 3ano6irTu MaibyTHIM 3BipcTBaMm.
Ypoku, orpuMani B BocHii i 'epiieroBuHi, 3aivmanTbcs BUpIilIaJbHUMU § GOPMYyBaHHi 3y-
CUJIb, CIPAMOBAHUX Ha [OCATHEHHSA TPUBAJIOr0 MUPY i NIPUTATHEHHS BUHHUX [0 BiJANOBija-
JILHOCTI B yCbOMY CBITI.

Kawwuosi croea: bochis i 'epyezosuHa, hpagocydds, KpUMIHA/IbHA KWCMUYis, BOEHHI 3/104UHU,
Jcepmeu.
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MPOTUAIA JUBEPCIMHO-PO3BIAYBAJIbHUM I'PYIIAM IPOTUBHUKA

NIAPO3/IIAMU HALIIOHAILHOI NOJIILII YKPATHU B YMOBAX JIi
MPABOBOTO PEXXUMY BOEHHOT'O CTAHY

CTaTTIO NPUCBAYEHO MOLIYKY LUIAXIB YJOCKOHaJIeHHS TaKTUKO-CleljjiaJbHOI FOTOBHOCTI MO-
JIiLeMCBKUX [0 TPOTU/Il AMBEPCIHHO-PO3BiAyBa/IbHUM IpynaM Ha NPUKOPLOHHUX TEPUTOPIAX
i B MicliIX BeJIeHHsI aKTUBHUX 60MOBMX Jlik. BU3HayeHO [40aTKOBI NOBHOBAaXKEHHS MOJIiLlii B
yMOBax Jiil NpaBOBOI'0 PeXKUMY BOEHHOTI'O CTaHy, cepeJ; IKUX poBe/ileHHs1 y B3aeMO/ii 60poThb-
64 3 AUBepCiiHO-PO3BiAyBaJIbHUMU CHJIaMU arpecopa (IPOTHBHMKA) Ta He NepeAbayeHHnMU
3aKOHaMM YKpaiHH BOEHI30BaHHMMHU 260 36p0iiHUMU GOPMYyBaHHAMMU.

Jlns BUpilleHHSA 3aBAaHb JOC/IiKEHHSI NPOBEJEHO aHaJli3 JKepeJs Mi>KHAapOJAHOTO Ta BiTYMU3-
HSIHOT'O TIpaBa, L0 NepesabayalTh 3aCTOCYBaHHS AUBEPCiHO-PO3BiyBaJbHUX I'PYI CTOPO-
HaMH{ KOHQJIIKTY, pO3KPUTO CYTHICTb Ta iepapxiyHy 6yZ0BY LIUX IPyI, BU3HAYEHO 00’EKTH, 10
AKUX 3a00pOHAETHCSA 3aCTOCYBaHHSA AUBepCiiiHUX 3axoAiB. HaBesieHo nepestik 06’eKTiB Bopo-
T'YIOYUX CTOPIH, 00 AKUX 3TiJHO 3 HOPMaMHU MiXKHapOAHOT0 I'YMaHITapHOTO IpaBa MOXKJIKBE
3aBJaHHA LIKOJH.

PosryisiHyTO OpranisauiiiHi 0co6/JMBOCTI OCHOB OGOPOHHOTO 600 MiJPO3AiJaMU CYXOIMYyTHHX
BilicbK OKpeMUX KpaiH, 30kpeMa PesiepaTrBHOi Pecniy6utiku HimeyurHa Ta Criostyyenux [l TaTis
AMepukd. 3riiHO 3 BiliCbKOBOIO JJOKTPHUHOIO 3a3HAYEHUX KpaiH MeTO 000POHU € 3pUB HACTY-
NaJIbHUX Aill IPOTUBHUKA, HAHECEHHSsI HOMy MaKCHUMaJbHUX BTPAT V KUBIK cuJji 1 TexHili, BU-
rpatll 4acy 3 MeTOI0 30cepe/PKeHHs CUJ1 Ha BUOPAHOMY HAPSIMKY JJ1s1 IepeXo/ly B HaCTYIL.
HaBesieHO 03HaKH, 3a SKMMM MOXHa pO3Mi3HATH 4YIeHIB POCIHCbKUX JHUBEPCiiiHO-PO3Bi-
JAyBaJIbHUX rpym. TaKUMU 03HAaKaMM € BUKOHAHHS 0C06aMU NEeBHUX JiH, cepe]] IKUX BeJeHHS
PO3BiAyBa/bHOI AiI/ILHOCTI, AecTabinizaliss 06CTaHOBKU ILJISAXOM 3/iHCHEHHS] KPUMiHAJIbHUX
3/7104MHIB (BMOYXH, BOMBCTBA, Hanaju, MorpabyBaHHs) MiJ BUIJISJAOM NMOOYTOBUX 3JIOUMHIB,
PO3IOBCIO/)KeHHA HeNpaBJWBUX BifloMOCTel Ta JUCKpeJWTallis OpraHiB BJAaAu Mij yac 6es-
nocepeHbOro CIiJIKyBaHHA 3 MiCLieBUM HaceJIeHHSAM.

BrokpeM/ieHO TaKTH4HI HpUiloMu 6OpOTHOU 3 JUBEPCIHHO-PO3BiAyBaJbHUMHU TpynaMHu Ha
TepPUTOPIii KOHTPOJILOBAHOI'0 MPUKOPAOHHOTO palioHy. BUB4eHo AOCBiA NpoBefeHHS CHJIAMU
0e31eKH 1 060pOHU YKpalHU KOHTPAUBEPCIMHUX 3aX0/1iB, OHUM 3 eJIeMEHTIB IKUX € 3aciiKa.
3anpoNnoHOBaHO MOJe/Ib AUBEPCIMHOr0 3aXUCTy Ta il BUKOPUCTAHHA B OCBITHBOMY NpOLECi
3B0O MBC YkpaiHy, 1110 Nepenbdadae KOMILJIEKCHE NMOEJHAHHS KOMaH/JHO-IITaOHUX HAaBYaHb i3
TaKTUKO-CIleljia/IbHUMHU HaBYaHHSAMM Yy JiBa eTalu Ta 3a/lyyeHHs KypCaHTIB /10 3abe3Me4eHHs
ny61i4HOI 6e3MeKH Ta NOPSAAKY Y IPUKOPJOHHUX HAaceJleHUX TyHKTax.

Karouoei caoea: dusepciiino-po3sidysanvHa 2pyna, npukopdoHHA mepumopisi, 6otiosi dii, 38u-
yai 8itiHU, MAKMUuYHi npuiiomu, cmyea 3a6e3neveHHsl.

OpuezinasibHa cmamms

BCTYII. XapakTepHOI0 pPHCOIWO Cy4dacHOI

0a3 AJg MiArOTOBKM GiMIliB HE3aKOHHMUX BilMCh-

36poiHOI 6GOPOTHOH MPOTHU POCIKCHLKOr0 arpeco-
pa cTajo PO3LIMpEHHS MeX [WBepCihHO-Tepo-
PUCTUYHHUX Ail, 0CO6JIHBO fKIIO 6paTH [0 yBaru
Te, 110 JIiHis1 GPOHTY pO3TAr/Iacs Ha NOHAJ, TUCS-
Yy KIJIOMeTpiB, Ha [eIKUX HaIlpsMKax Yy»Ke He
OJVH MicAllb TOYaTbCsl MO3UIiKHI 601 Y CcBOMO
4yepry, 3ocepe/KeHHs1 36pOMHUX CUJT pecny6JIiKu
6is0pych, TpoBeeHHsI HUMHU [TI0BHOMACIITAOHUX
HaBYaHb 3 60HOBOIO CTPiIbOOIO MOGJIN3Y JeprKa-
BHOT'0 KOPJOHY Ha MiBHOYi YKpaiHW, CTBOPEHHSA

© Boposuk M. 0., 2024

koBux ¢opmyBaHb ([IBK «Barnep») croHykae
YKpalHCbKe KOMaHJyBaHHA [0 3a/lydeHHs A0Aa-
TKOBUX CWJI JJI CTPUMMYBaHHs KpalHU-arpecopa
Ta NOCUJIEHHA PO3BIiJIKU.

B ymoBax paii npaBOBOro peXruMy BOEHHOTO
CTaHy JI0JIaTKOBI TNOBHOBaKEHHS MOJINii 6y
3HAaYyHO pO3IUUpeHi. Y pa3i BUHUKHEHHS 3arpo3u
Jep>KaBHOMY CyBepeHiTeTy YKpalHU Ta il TepuTo-
piasibHIM wisicHOCTI, a TaKoX Yy X0/i Bifciui 36poii-
Hol arpecii migpo3zinu HanioHanbHOi mosinii
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6epyTb y4acTb B 06OpOHi YKpaiHH, BUKOHAHHI
3aBJlaHb TepUTOPia/IbHOI 060POHH, 3abe3MeyeHHi
Ta 3/ilCHeHHi 3aX0/iB, nepe/j6ayeHUX MPaBOBUM
peXMMOM BO€EHHOTO cTaHy. /lo mepesiky NoBHO-
Ba)KeHb, 110 NOKJIaJeHi Ha nigpo3zaiiv HanioHa-
JbHOI moJinil YKpalHy, BXOLUTb NpPOBELEeHHA Y
B3aemoyii 31 36poHuMu CusiamMmu Ykpainu, Hari-
OHAJILHOK I'BapAieto YKpaiHy, /JlepkaBHOK0 IpU-
KOPJOHHOIK CJIyX6010 YKpainy, /Jlep:xaBHOIO
creliasibHOK Cayx6010 TpaHcnopTy, Ciayx6010
Oe3neku YKpalHU 3aX0iB 1110/10 60pPOTHOU 3 U-
BEPCiliHO-pO3BilyBa/IbHUMU CHJIAMU arpecopa
(mpoTHBHMKA) Ta He NepeAbaYeHUMH 3aKOHAMU
Ykpainu Bo€Hi30BaHMMHM a60 30podHUMHU dop-
MyBaHHAMU. [lifpo3ainu moninii oco6auBoro
NpU3Ha4YeHHd Mij 4yac il BOEHHOIO CTaHy B XOJi
Bizciui 36poiiHoi arpecii npotu Ykpainu 3a pi-
HIEHHSIM BilICbKOBOTO KOMaHJYBaHHS, NOTO/Ke-
HUM i3 KepiBHMKOM MNoJiLil ab0 yIIOBHOBa*KEHOIO
HUM 0CO000, MOXYTb 6paTH y4acTb B OGOpOHI
Ykpainu BianosigHo Ao 3akoHy Ykpainu «IIpo
060poHy YKpalHU» LLISAXOM 6e31ocepesHbOTO
BeJIeHHs 60HOBUX AiH.

[luTaHHA B3aEMOJIi Cy6’€EKTIB MPaBOOXOPOH-
HOI AiA/IbHOCTI Mif Yac 3aX0/iB i3 NpoTUJIT AvBe-
pciiiHo-po3BiayBaibHuUM rpynam (ganai - /JIPT)
IPOTUBHUKA JOCTIIKYBaIUCh GaraTbMa HayKOB-
uamu, cepep, skux O. [myspanb, B. T'opojiHOB,
0. IBamikos, P. KapaTaes, B. Kupunenko, B. Kyp-
HikoB, b. OsiekcieHko. BUB4eHHSIM Npo6JieMH po-
3paxyHKy CTyIleHs BXKJIMBOCTI OCHOBHUX O3HaK
NPOTUIPABHOI [IiSIJIBHOCTI HE3aKOHHUX 36poii-
HUX GpopMyBaHb Ta POpMYyBaHHAM iX iepapxidyHol
NOCJIIJTOBHOCTI 3 BUKOPUCTAaHHAM TaKCOHOMIYHO-
ro metoay 3ahmasucs C. MockaneHko, P. Kasro-
»kuui, B.Kamincekui, I. Cominko, T CminuHa,
[. HlunkapeHKo.

[IpoTe B okpecaeHUX Ny6JIiKaLlisx JMlle BU-
6ipKoBO Ha/aHi MpPaBOBi Ta MCUXOJIOTiIYHI acek-
T1 npotugii JIPT' cy6’ekTaMM NpaBOOXOPOHHOI
JiJIBHOCTI B YMOBax Ail IPaBOBOT'0 PeXUMY BO-
€HHoro ctaHy. CaMe TOMy BBa)KaEMO 3a HeObXi/I-
He PO3IJITHYTH NMHUTAaHHS GOPOTHOU 3 HE3aKOH-
HUMU 36pOMHUMU POpPMYBaHHSIMU B KOHTEKCTI
npotugii IPI" kpaiHu-arpecopa 3 no3uuii He Jiu-
1le IpaBOBOI HayKH, a ¥ 3araJbHOBINCHKOBOI Ta-
KTUKU | TaKTHKO-CHelialbHOI MiArOTOBKM Mai-
6yTHix odiLepiB moJiwii.

META I 3ABJAHHA AOC/IIAKEHHA. Me-
mow CTaTTi € BHU3HAYeHHS IPIOPUTETHUX Ha-
NpsAMIB  YIOCKOHAJIEHHA TaKTHKO-CIleliaJbHOl
niAroTOBKM MaMOyTHIX odinepiB mouinii go 60-
pOTHOM 3 HE3aKOHHUMHU 36pOHHUMU GOPMyBaH-
HSMU Ta npoTufii JIPI npoTHBHUKA.

3asdanHsaMU JOCTIPKEHHS] €:

1) BU3HAUYUTH NPABOBUM, NCUXOJOTIYHUN U
opraHizauiiHui acnektu npotufii JIPT" cy6’exra-

MU IIPaBOOXOPOHHOI AisJIBHOCTI B YKpaiHi Ta 3a-
KOp/IOHOM;

2) [OCJAIfWTU MOKA3HUKH OLiHIOBaHHS MpO-
FHO30BaHOT0 PiBHS HAJIEXKHOCTI 06’€EKTIB pO3BiJ-
ku fo aii JIPT, po3po6ienHs1 3aco6iB izeHTUI-
Kalii Ta 3HemkoxkeHHs [PI;

3) PO3KpPUTH YMHHHUKH, L0 BIJIMBAIOThH Ha
ebeKTUBHICTb NMPOBEJEeHHS MOLIYKOBUX 3aXOJiB
i3 mpotuaii PT" cnisibHO i3 B3aEMOAiI0YMMHU Tif-
po3AinaMy B MexXaxX TepUTOpiaJIbHUX IPoOMaj, 10
po3TalloBaHi B pailoHi mpoBeseHHS 60HOBUX Aiil.

METOAO0JIOTIA AOC/MAXEHHA. [lna Bu-
pillleHHs 1OCTaBJIeHUWX 3aBJaHb 3aCTOCOBAHO
TaKi METOLU HAYKOBOI'O Ni3HAHHSA: Meopemu4Hi —
aHasi3y, cucrTeMaTu3alii Ta y3arajJjbHeHHd Hay-
KOBHX /pKepeJ, HOpPMaTUBHO-IIPAaBOBUX aKTIB — 3
METOI0 PO3KPUTTA NPABOBUX IMiJCTaB NPOTHUAII
He3aKOHHUM 306pOMHUM POpPMYBaHHAM Cy6 €KTa-
MU NPAaBOOXOPOHHOI AiNIBHOCTI B YKpaiHi; KoM-
NapaTHBHOIO aHali3y - AJ XapaKTepUCTHUKU
3apyb6i>XKHOTrO JIOCBily 3 oprasisariii Ta 60H0BOro
NpU3HaYeHHS 4YacTUH (migpo3ziniB) BiicbKOBHX
dopMyBaHb i3 IPOTH/Iii HE3AKOHHUM 30POUHUM
bopMyBaHHAM; eMnipuyHi — CTIOCTepeXKeHHs, be-
CiAy, aHKeTyBaHHA — /I BUABJIEHHA PiBHA NPO-
decifiHoi rotoBHocTi migpo3zisniB HamionanpHoi
noJiinii YKpalHu [0 BUSABJIEHHS Ta 3HEIIKOKeH-
Hs J1PT.

PE3YJIbTATH JOC/IAKEHHA TA
JUCKYCIA. Tinbku 3a nepuivi mMicsilb NOBHOMa-
CIITabHOrO BTOPTrHEHHs pociiicbkoi ¢eneparil
IPaBOOXOPOHHHMMHU OpraHaMu 6yJ/i0 3aTpUMaHO
noHaz 350 yyacHukiB /IPT, gki y cBoil fuBepciii-
HO-pO3BiAlyBa/lbHIN JiIbHOCTI BUKOPHUCTOBYBa-
JIX BiiCbKOBY GOPMY MiApO3/iJiB cU1 Ge3neKu i
060opoHH YKpaiHH, BUKpUTO NoHajA 10 areHTiB
POCIHChKHUX CIleLcIyk0, a TaK0oX TpaHCHalioHa-
JIbHI KaHa/u BepOyBaHHsS HaWMaHLIB A0 POCiii-
CbKOI apMil.

Pociiicbki OKynaHTH He BiAMOBJISIIOTBCS BiJ
HaMipiB Tepopu3yBaTH IPUKOPJOHHI 06.J1acTi,
30kpeMa YepHiriBuuny, Cymiuny, XapKiBIUHY.
Ha »xasnb, poboTa JuBepcaHTIB - Iie 3arposa i 1u-
BIJIbHOMY HaceJsieHHIO. Bopor moxe i3 3acigku
BiIKpUBAaTH BOTOHb IO OY/b-IKUM TpPaHCIOPT-
HUM 3acobaM, 10 € NPSMUM NOPYIIEHHSM 3aK0-
HiB Ta 3BWYaiB BilHU. lllopa3y, HaMmarao4ucek po-
3BizaTy, 10 KOIThCS Ha NpaBoMy 6epesi [Hinpa B
XepcoHCBKi# obJacTi, Bopor cripssmoBye cBoi JIPT
Ha YOBHAaX, OCHOBHE 3aBJaHHA KHX — 3HULEHHSA
UBiJIbHOI iHPpacTpyKTypH, momupeHHs «dei-
KiB», BUKPUTTS MiCllb PO3TallyBaHHS CUJI Ge3ie-
KM Ta 000pOHHU YKpaiHU JJ1s N0JaJbIIOr0 HaBe-
JeHHd apTuJepil, ApoHiB YU paKerT.

o6 edpeKTUBHO NPOBOAUTHU KOHTPIAUBEP-
CifiHI 3axoJM, MOTPIGHO BUBUUTU ICTOPUYHHUI
JOCBi, TNOABU BiANmoBiAHKUX 3aroHiB. Ilepmioro
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3ra/IKOl0 Mpo AUBEpPCiHO-PO3BilyBaJbHY Aiflb-
HICTb € pO3BiAyBa/IbHI 3arOHU LIEHTYpPIiOHIB B
Pumchkill iMnepii Ta cneniaibHi nifpo3giiu ron-
jitiB y Ipenii, ase BoHM 6y/aU B 3apOJKOBOMY
crani. Cyto juBepciiHi QyHKIii BUKOHYBaJIU
creljiajJibHi 3aroHd Ko3akiB y mnepiop ['eTbman-
IIMHY, 3aBJaHHAM SIKUX 6YJI0 IpOBeJEeHHs pei-
JAiB y THJly BOpOra, L0 3aBAaBaJIO iCTOTHOI LIKO-
Y HOoro HaMbi/ibl yKpilJieHUM nyHKTaM. [IpoTe
noAi6Hi 3aroHM YHUKald BiAKpUTOTO 6OlO.
[Mpunuunu gigasHocTi JPT icToTHO 3MiHMW/IKCA B
XX cTOJIITTI Mg yac mo3uI[iiHOro BeJleHHSI 60HOo-
BUX Jil y poku I[lepmoi cBiToBoi BiliHu (KoBa-
JIbOB Ta iH., 2022).

[IpoBeseHU aHa/i3 HAyKOBUX MNyOJIiKalii
JO3BOJIUB JiNTH BUCHOBKY, o /JIPT' — 11e MaHeB-
peHu# Mipo3Jia cheniaJbHOTO NPU3HAYeHHS
CyXONyTHUX ab0 BiCBKOBO-MOPCBKHX CHJI KiJIb-
kictio Bif 2 g0 10 ocib, 1110 BUKOPUCTOBYETHCS Y
nepeBOEHHUN Ta BOEHHHUM 4ac i3 MeTOw MpoBe-
JIeHHS PO3BiIKU Ta UBEPCil y TUJTY TPOTHBHUKA.

BusHadasibHUMM 03HakaMmu [IPT €:

1) MOGIJIbHICTL — HEBEJIMKHUM pO3Mip Ipynu
J,03BOJISIE M IBUJIKO JI0JIaTH BeJIMKI BiJicTaHi;

2) cneyjasbHa miArotoBka - uiaeHu /JPT
NpPOXOAATH Clelia/lbHE HAaBYaHHS 3 MIiHHO-MiA-
PUBHOI, BOrHeBol, $i3WYHOI, MCUXOJIOTIYHOI, Me-
JUYHOI, iHXXeHepHOoI, napallyTHO-JeCaHTHOI, MiJ-
BO/IHOI, aJIbMiHICTCHKOI MiTOTOBKH;

3) CKpPUTHICTb - 3JATHICTb AisITU aBTOHOM-
HO Ha TEPUTOPIi NPOTUBHUKA TPUBAJIMH 4aC;

4) cneundiuHe CHOps/PKEHHS - Y4YaCHUKH
JPT' HamaraloTbcsi HE BUKOPHUCTOBYBATH 36pOI0
3arajJibHOTO NpU3HA4YEeHHS;

5) ocobusivBe CcTaBJIeHHS Y CTaHi MPOTUBHUKA —
KoJiu y4yacHUKiB /IPT" po3KkpuBaroTh, Hal4acTile ix
KOMaH/lyBaHHS He BUYMHSAE JiN 100 3BiJIbHEHHA
YY MOPATYHKY, TOMY 110 BUHUKA€E PU3HUK Bepoy-
BaHHs LUX G6il1iB apMi€l0 CynmpoOTHUBHUKA, L0 PO-
O6uTb AistibHICTb JIPT 0CUTH pU3MKOBAHOM.

JisinpHicTs JIPT nepenbadyeHa HU3KOK HOPM
Mi>)KHapOJHOTO Ta BiliCbKOBOTO MpaBa, Bi/|NOBij-
HO /10 SIKUX JMBEePCiiHI 3ax0/i1 MOXKJ/IMBI JiMllle 32
YMOBH, SIKLIO Jep>KaBU-CYNPOTUBHUKU 0diliiiHO
nepe6yBaOTh y CTaHi BiHU.

3rifHO 3 HOpMaMH MIiXKHApOJHOTO TyMaHi-
TapHoro npaBa /IPT' Ma€e npaBo 3aB/iaBaTH KOy
TaKUM 06’€KTaM NPOTHUBHUKA:

- 0COOOBHH CKJIaZ, BOPOXKOI apMii;

— CIIOPY/AU CTPATeriyHoro Npu3HavyeHHs;

- BilicbKOBa TEXHIKa;

- [IPT IpoTUBHUKQ;

- CIOpYAW BiMCBKOBO-IPOMHCJIOBOIO KOM-
IJIEKCY.

Let nepesik € BU4epnHUM. HaHeceHHs 1Ko 1
6y/[ib-sIKMM IHIIMM 06’€KTaM Oy/ie BBKATHUCA BOEH-
HUM 31041HOM ([IIuHKapeHKo, [Toa30sKoBa, 2022).

BignosigHo fo JlofaTKOBOro NpOTOKOIY L0
KeneBcbkux koHBeHLiH Bif 12 cepnHsa 1949 po-
Ky, LLI0 CTOCYETBCA 3aXUCTY )KePTB MIKHApOJHHUX
36poiiHux koHPJIIKTIB (IIpoTokou 1), Bix 8 yeps-
Hs1 1977 poKy UMBiJIbHI 06’€KTH He TOBUHHI 6y TH
06’eKTOM Hamajy abo MpUMyCOBUX 3axoAiB. Kpim
TOro, 3a60pOHEHO MiAJaBaTH Hamagy abo 3HU-
IyBaTH, BUBOAUTH ab0 JAOBOJUTH [0 HEMPUJAT-
HOCTi 00’€KTH, HEOOXiHi /1 BXKHUBAaHHSA IIMBi-
JIbHOTO Hace/IeHHf, Taki fK 3alacyd NpPOAYKTIB
XapuyBaHHS, CUIbCbKOTOCNOAAPCHKI paloHH, 1110
BUPOOGJISIIOTh MPOJOBOJIBCTBO, MOCIBH, XyA00y,
criopyAu s 3abe3nedyeHHs 3anaciB NUTHOI BO-
[Y, a TaKoX ipuraniiHi cnopyau, 3 MeTo He J0-
NYCTUTU BUKOPUCTAHHA IX IIMBIJIbHUM HaceJseH-
HAM abo CYNpOTHBHOI CTOPOHOI fIK 3aco06y
NiTPUMaHHA iCHYBaHHsA, He3aJeXHO Bif, MOTH-
BiB, LITYYHOr'0O CTBOPEHHS rOJIOAY cepeJ UBiJIb-
HHUX 0Ci6, IPpUMYCUTH iX 0 BHUi3gy abo 3 sKOi-
HeOy/ib iHIIO0] IpUYMHHK L.

3a00pOHSETbCA 3/IHCHIOBATH JAUBEPCiMHI
3ax0/i1 010:

— MHAPHOT0 HaceJleHHS;

- MeJJUYHUX YCTAHOB i TpaHCIOPTY (B TOMY
yucai BiHCbKOBHUX), yCTaHOB MiKHapoJHOTO TO-
BapucTBa YepBoHOTO0 XpecTa;

- O00’€KTIiB IIMBIIBHOrO Ta TryMaHiTapHOIO
NpH3Ha4YeHHS.

[cHy1OTH BUMOTH IPO Te, 106 MiJf 4ac BUKO-
HaHHA 60MOBHUX 3aBAaHb WwieHH /IPI' BUKopucro-
ByBaIM pOpMeHUH OAAr i3 BiAMIHHUMU 3HaKaMU
CBOE€I KpaiHy, B iHIIOMY pasi iX Ais/IbHICTh HAOYBa€E
TepOPUCTUYHUX 03HaK (bopoBuk Ta iH., 2023).

[I[paBOBOI0 OCHOBOK JiSIILHOCTI MPaBO0XO-
POHHUX OpraHis YKpaiHny, 3o0kpema HanjioHanbHO1
noJtirii, B ToMy 4ucii 3 060poHU AepkaBH, € KoH-
CTUTYLis YKpaiHy, 3akoHu YKpainu «IIpo o6opo-
Hy Ykpainu» Ta «IIpo OCHOBM HaliOHAJbHOIO
cynpoTuBy», CTpaTerisi BOEHHOI 6e3neku YKpai-
HU. Y X HOPMaTHUBHO-NIPAaBOBUX aKTax 3aKpin-
JIeHi mMpaBOBi ¥ opraxiszaniiiHi 3acagu HamioHa-
JIbHOTO CHPOTHUBY, OpraHi3alilHUX OCHOB A0 ii
MiIrOTOBKY, BUKOHAHHS Ta BeJeHHS B filo, 3a-
B/IaHHS | IOBHOBa)KEHHsI CUJ 6e3MeKd Ta 060po-
HU ¥ cyG’eKTiB 3 MUTaHb MiATOTOBKH i BeJleHHS
HaLliOHa/ILHOTO CYNIPOTHBY.

Jocsig [pyroi cBiTOBOI BilHM MaB BIJIUB Ha
dopmyBaHHS BiHCbKOBOI JOKTPUHHM MPOBiAHUX
JleprKaB CBITYy, 10 Nepe/i6avasio BeJIeHHSI 60MOBHUX

1 lofaTkoBUK TPOTOKOJ [0 KeHeBCbKUX KOH-
BeHLil Bif 12 cepnHs 1949 pokKy, 110 CTOCYEThCSA
3aXUCTy >KepTB MDXHApOAHUX 36pOMHUX KOHJIIK-
TiB ([IpoTokon I) : Bix 08.06.1977 // Basa jaHux
«3aKoHOAABCTBO YKpainn» / BepxoBHa Pajma Ykpa-
inu. URL: https://zakon.rada.gov.ua/laws/show/
995_199 (maTa 3BepHeHH:: 16.12.2023).
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Jiil 10 IOBHOTr'O 3HUIIEHHA KpaiHU-IPOTUBHUKA.
Y cBoto yepry, po3naz PagsHcbkoro Coro3y cipu-
A1B CKOPOYEHHI0 BiCbKOBO-€KOHOMIYHOIO IOTe-
HLialy 30 3MIHOIO BEKTOpa Ha BJOCKOHAJIEHHA
BUCOKOTOYHOr0 030po€eHHs. [IpukiazoM 4doro €
npoBeZieHHA Ha no4aTky XXI CT. BOEHHUX omepa-
Lifd i3 MacoBMM 3aCTOCYBaHHAM BUCOKOTOYHOI
36poi.

3 ypaxyBaHHfIM O3HaK i BUJIB JisJIbHOCTI
JIPT Heob6xigHO BCTaHOBUTH OpraHisaljiiHi ocob-
JIUBOCTI OCHOB 0GOpPOHHOr0 6010 MHiZpo3AisiaMu
CyXONyTHHUX BiliCbK OKpeMHX KpaiH, a came ®PH
Ta CIIA (bopoBuk, 2021).

3rigHo 3 BilICbKOBOIO JOKTPUHOIO 3a3Haue-
HUX KpaiH MeT010 060POHU € 3pUB HACTYMAJbHUX
Jifl NPOTHMBHHKA, HAaHECEeHHA HOMY MaKCUMaJlb-
HUX BTpAT Yy XKHUBIW CUJII U TeXHilli, BUTpall yacy 3
METOI0 30CepeKeHHsl CWUJ Ha BUOpaHOMY Ha-
NpPSIMKY [IJ1s1 IEPEX0/Y B HACTYII.

AMepHKaHCbKiI CTaTyTH IepejdavyaloTh Be-
JIeHHs] 0O0POHHMX [IiH MEBHUMHM CIIOCOOAMHU, ce-
peJ sIKuX No3ulilfiHa 060pOoHa, siKa 34iHCHIOETbCS
JiMllle [J11 YTPUMaHHSA OKpeMHX LiJISHOK Micle-
BocTi. OCHOBHUM CIIOCi6 — BeIeHHS BOTHIO 3i cTa-
[[iOHAapHUX TMO3HULIA Ta MOO6ibHA OOGOPOHA, L0
nepejbayvae MocaiJoBHe yTPUMaHHSI TUMYacCOBUX
NO3ULiH Ta MPOBeJleHHS KOHTPATaK y 3a3/aJjeriib
HaMiyeHUX paloHax Iepes OCHOBHOW JIiHi€r0
060poHU. OCHOBHUMH eJieMEeHTaMU OOOPOHU €
cMyra 3abe3neyeHHs], OCHOBHUI pailloH 060poHH,
TUJIOBUM palioH 060oponH ([TosbLeB Ta iH., 2022).

CMmyra 3abe3nedyeHHs] - BU3HauYeHa TEpPUTO-
pis Bif mepefHbLOro Kpaw OOGOPOHHU TJIMGHHOIO
Bix 15 mo 70 kM, o o6J1aAHY€EThCS Mij| Yac npo-
BeJleHHsI HAaBMHCHOI 00OOpOHH ab60 MJIAHOBOIO
BiAxoAy cucTeMoO0 BiliCbKOBUX iHXKEHEPHHUX CIIO-
pyZ4 Ta CWJIaMU NPUKPUTTS (cTpuMyBaHHs). [o-
JIOBHMM 3aBJ,aHHAM CHUJI IPUKPUTTS € CTBOPEHHA
yMOB /Il CIIOBIJIbHEHHS aTaKyHuYMUX Aild NpOTH-
BHUKA, BHU3HA4YeHHA INPIOPUTETHHUX HANPAMKIB
yZAapy BOpOTa, BBeJIeHHA B OMaHy CTOCOBHO PO3-
MIiLlleHHSA CUJI OIIOPY.

ba3oBuM ejieMeHTOM epeKTUBHOI 060POHU €
OCHOBHHUI paloH, IKMW PO3MILIYETbCA MiX Ie-
pelHiM KpaeM i TUJIOBUM pallOHOM Ta NpU3Haye-
HHM [ pO3TOPTAaHHA i il OCHOBHUX CHJI CTPH-
MyBaHHA. BaxivMBe 3HauYeHHA INpU CTBOPEHHI
OCHOBHOI'0 paliOHy 060pOHM HaAa€TbCA 06JIall-
TYBaHHIO CUCTEMM 3aropojkeHb, OCHOBY SIKOIi
CTaHOBJIAATb MiHHO-BHUOYXOBi 3aropo/I?KeHHS.

B apwmii CIIA po3pi3HAOTb YOTHUPU THUIHU
MiHHO-BUOYXOBUX 3aropo/pKeHb: MepelIKo/pKa-
104i, cTpuMytoUi, 6JIOKYBaJIbHI, Taki, 10 TypOy-
10Tb. B apmii ®PH cepes MiHHO-BUOYXOBUX 3aro-
pPOJKEHb TaKOXX BUOKPEMJIIOIOTb YOTUPH TUIIM:
00OpPOHHI, 3aXHCHI, Taki, 0 Typ6YyIOTh, OMaHHI.
O6opoHHI MiHHI MT0JI MalOTb Ha METi 3aTpUMaTH

NpPOTUBHUKA. 3aX1CHI CTBOPIOIOTHCA BCiMa poja-
MU BIMCBK i3 METOH NPUKPUTTS CBOIX MO3ULIN
BiJl panTOBUX aTak NPOTHMBHUKA. MiHHI 1014, 110
TYpOYyIOThb, MJIAHYETbCSI BCTAHOBJIIOBAaTU B TUJY
NPOTUBHUKA 3 METOI OOMEXHUTH WOro MaHEBpP
a60 YTPYAHUTH JislIbHICTb Y BOXKJIMBUX paloHax
(3enenuit, 2011).

TunoBuit pailoH 060pOHM 3HAXOAUTHCA 3a
TUJIBHOIO Me)Xel OCHOBHOTO pailioHy 060pOHH Ta
NpU3HAYeHUN /1 PO3MillleHHs pe3epBiB, THJIO-
BUX MiApo3/iiiB i agMiHicTpaTUBHUX C1yxKO6. Take
po3TalllyBaHHS TUJIOBOTO palloHy 0GOpPOHM xa-
pakTepHe /151 BINCbKOBUX 3'€JHAHb MMOYMHAIOYU
Bij 6puraau i Buiie.

B Ykpaini 3ailicHeHHs [isiIbHOCTI, cipsiMo-
BaHoI Ha npoTuiro /IPT, 3a6e3neyyeTbcs Cy6’ek-
TaMH IPABOOXOPOHHOI [iAJbLHOCTI LIJIAXOM Be-
JEeHHd pi3HUX BUJIB PO3BiJKH, OllEpPAaTUBHO-PO3-
LIIYKOBOI Ta KOHTPO3BiAyBa/JbHOI JisJIbHOCTI,
OLIiHKM pi3HUX napaMeTpiB o6cTtaHOBKH ([losTO-
pak Ta iH., 2012).

06’ekTamu MoxuuBoro iHTepecy JIPT € cTpa-
TeriyHi 0G’€EKTH Ta KOMYHIKallil, IJISXA CIOJY-
YeHHsl, palloHW po3TalllyBaHHA BiHCbK, 06’€KTU
BilicbKOBOI iHQPACTPYKTYpH, PaloOHU TMO3UIIiH
paKeTHUX BiMCbK, NPOTHUIOBITPSIHOI 060POHHY,
palloHM pO3TOPTaHHS KOMaHAHHUX NYHKTIB, po3-
MileHHs 6a3 036PO€EHHS, TEXHIKU | MaTepiasbHO-
TeXHIYHUX 3aC06iB, IEHTPaJIbHI OpraHu BUKOHA-
BYOI BJIaZ|4, TEPUTOPiaJIbHI LEeHTPU KOMILJIEKTY-
BaHHS Ta COLia/IbHOI MOJIITUKU.

Os3Hakamy, 1110 6YAYTb CBIUUTH NPO HaJIEX-
HicTb oco6u 70 /[IPT, € BUKOHAHHS HEl MeBHHUX
Jlid, cepe]; IKUX BeJleHHSI PO3BiZlyBaJbHOI Jisl/ib-
HOCTI, JiecTabisizalisg 06CTaHOBKH LIJIAXOM 3/iK-
CHEHHSI KpUMiHaJIbHUX 3JI0YHHIB (BUOYXH, BOUB-
CTBa, Hamajy, norpabyBaHHf) MiJ BHUIJIALOM
No6YTOBUX 3JIOYMHIB, PO3MOBCIO/)KEHHSI HENpaB-
JUBUX BIJOMOCTeN Ta AWCKpeAUTALlisl OpraHiB
BJaJM MiJ 4ac 6e3mocepeJHbOTO CIiJIKYBaHHSA 3
MIiCLIeBUM HaCeJIeHHSIM, PO3IMOBCIO/)KEHHA [ie-
cTabiyizyroJoi iHpopmMaliii 3a 10MOMOrow raser,
JIUCTIBOK, Gpollyp, TejerpamM-KaHasiB, coliiajib-
HUX CTOPiHOK Ta iHKx 3MI, nomyk chiJibHUKIB i
nizoyproBayiB Ta ix piHaHCyBaHHSA, 06J1aJHAHHA i
MacKyBaHHS MicCllb CXOBaHOK, CXpOHIB i3 60enpu-
nacaMmi, clenjaJlbHUMU 3aco6aMHu iHAUBiAyaib-
HOrO 3aXWCTy Ta 3alacaMM Xap4yiB, BUSBJIEHHS
BCTAaHOBJIEHUX TEXHIYHMX 3ac00iB 3HATTA iHO-
pMatii, pazioiokaliiHUX MasiKiB, MPUJIAJiB OI-
THUYHOI Ta eJIEKTPOHHO-ONITUYHOI PO3BIiJKH, IPO-
TUMIHHHX 3aropo/KeHb (CUTHAJIbHUX MiH), Miclib
TPUBAJIOTO NepebyBaHHsA 3 METOI0 CIIOCTEPEKEH-
Hs 3a 006’€eKTaMM BiHCbKOBOr0 NpU3HA4YeHHs |
NPUKOPAOHHUMH HapsifiaMu (CHeripros, 2022).

Ha nymky A. Mucuka Ta O. Auapyuka (2020),
MeTouKa ineHTHikanii /IPI" oxonttoe Taki eTanu:

155



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

norepeHE AOCTi/PKEHHST 00’€EKTIB 3aXUCTY Bij
Aiit IPT, BU3HaueHHs 3arpo3, GOpMyBaHHS MOX-
JIMBUX clieHapiiB fiu J[PT.

BpaxoByrouu 3a3HadyeHe BUILE, NMPONOHYEMO
PO3IJIAHYTH MOZe/b NPOTUAUBEPCIMHOIO 3aXUCTY,
Ky BUKOPUCTOBYKOTb MNiZPO3iaM NMPUKOPAOHHOI
C/Iy>6H y B3aEMO/Ii1 3 mizipo3zisiamu HarioHaibHOT
noJtitii YkpaiHu Ha TepUTOpil KOHTPOJIbOBAHOI'O
NPUKOPZOHHOI'O PAaKOHY, IO CKIAJAETHCA 3 KOM-

IJIEKCY TIollepeHbO BHU3HAYeHUX ONepaTHUBHO-
PO3IIYKOBHUX, PEXHWMHUX, pO3BiAyBa/JbHO-IIOLIY-
KOBMX 3axO/iB, a TAKOX [il, CIpAMOBaHUX Ha 3a-
XUCT HaceJIeHHs IPUKOP/IOHHS, OPTaHiB MiCLIeBOro
CaMOBPSI/IyBaHHSI Ta OXOPOHY BKJIMBUX 00’EKTIB
KPUTHYHOI iIHPPACTPYKTYPH, AKi OXOIJIIOIOTD TaK-
TUYHI 3aX0Jy MPAKTUYHOrO CIPsIMyBaHHA (JeTa-
JIbHiIlle TUB. puc. 1).

TaKTH4YHI NPUIOMH IPOTHU-
AMBepCiiHUX rpyn

/\

INacuBHi

A

[TocuieHa 0XOpoHa KOPAOHY

[TocusieHa oxopoHa BiliCbKOBUX
06’€KTIB Ta 00’€KTIB

iHppacTpykTypH

A

[HXKeHepHO-TeXHIYHEe OCHALeHHSA <

[H>XeHepHe 06/1aIITYBaHHS
KOp/IOHY

A

A

BsioKyBaHHA

AKTHUBHI

BunepeKyBaJbHUH MaHEBD
CUJIAaMH 1 3acobaMu

Y

Po3BijlyBa/IbHO-IIOIYKOBI 3aX0A1

Y

PexxuMHIi 3axoau

Y

CTBOpEHHS CUCTEMH BOTHEBUX
3aropo/iKeHb (MepemKo)

Y

. [IpMKOPAOHHUH MOLIYK

\ 4

[lepecnigyBaHHs

Puc. 1. TakmuuHi nputiomu npomudueepciiiHoi 6opomvou

[3 3anpoBa/pKeHHAM Ha TepuUTOpii YKpaiHu
BOEHHOTO CTaHY Jiep>KaBo0 6YyJIU 3p0o6JieH] NeBHi
KPOKH, CIIpSIMOBaHi Ha 3aXUCT | cBo€4acHe peary-
BaHHS Ha 3arpo3y, HelTpaJlizalilo MOKO/KeHb
Y{ 3HUILEHHS 06’€KTIB KPUTHUYHOI iHQpacTpyK-
TYpH, cepesl IKUX YHeCeHHS 3MiH 10 HOpMaTHUB-
HUX aKTiB, [0 pO3KPUBAIOTH MOPSAJI0OK pearyBaH-
Hf Ha HaJ3BUYalHi cUTyalil CTOCOBHO [esKHUX
KaTeropid 00’€KTIiB KPUTUYHOI iHPPACTPYKTYpHU.
3o0kpeMa, OyJiM BHeCeHi 3MiHM 0 TAKUX HOpMa-
TUBHUX JoKyMeHTIiB (Ky3bMeHnko, KopomaTtos,
JymaHcbkui, 2022):

- nocraHoBa Ka6iHeTy MiHicTpiB YkpaiHu
«/lesiki nuTaHHA 06’€KTIB KPUTHUUYHOI iH$pacTpy-
KTypW», SIKOI0 3aTBep/keHo Ilopspoxk ¢opmy-
BaHHSA NepesiKy 06 €KTiB KpUTHUYHOI iHopMaIrii-
Hol iHppacTpykTypH, [lops10k BHECEHHS 00 EKTIB
KpuTH4HOI iHpopmaliiHoi iHpacTpyKTypu A0
JIep>KaBHOT'O0 PEECTPY O0’€EKTIB KPUTHUYHOI iHO-

pMauiliHoi iHppacTpyKTypH, Horo ¢popMyBaHHA
Ta 3a6e3nevyeHHs PYHKIIOHYBaHHS;

- nocraHoBa Ka6iHety MiHicTpiB Ykpainu
«/leski nmuTaHHA igeHTUOIKaLii 00’€KTIB MiJBU-
1ieHol Hebe3NeKn», IKOI 3aTBepkeHo [lopsiiok
inenTUdikanil 06’eKTiB miJBHIIEHOI Hebe3neKu
Ta BeleHHs iX 06JIiKy, a TaKoXX 3amo4aTKOBAaHO
po6oty Haj, [lep:kaBHUM eJIEKTPOHHUM PEECTPOM
00’eKTiB NiABUII[eHO] HeOEe3MEeKH;

- nocrtaHoBa KabGinety MinicTpiB Ykpainu
«[lpo yTBOpeHHs /JlepkaBHOI CJOYKOU 3aXUCTy
KpUTHUYHOI iHOpacTpykTypu Ta 3abe3nedyeHHs
HalliOHa/JIbHOI CUCTEMM CTIMKOCTI YKpaiHu», siKa
peryJjito€ MexaHi3M YTBOpPEHHS LEeHTPaJbHOro
OopraHy BHKOHABYOI BJIaAM 3i crerjiaJbHUM CTa-
TYCOM.

[locuieHHIO CUCTEMHU 3aXUCTY 06’€KTIB KpH-
TUYHOI iHYpaCTPYKTYypH By e CIyryBaTH MOsIBA B
HOPMAaTHBHHUX aKTax CaHKIiH 100 MOX/JIMUBOCTI
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3aCTOCyBaHHSl 3a MOPYLIEHHS (SIK YMHCHE, TaK i
HEyMHCHE) BUMOI 06e3leKU CTOCOBHO OO6’€KTIB
KPUTHUYHOI iHQPaCTPyKTypH, a TaKOXK [Iil, MOB’sI-
3aHUX i3 HefbGa MM BUKOHAHHSIM 3aKOHHUX INpH-
MIUCIB Cy6’€KTIB-KOHTPOJIEPIB, 3aXO0/iB JAepKaBHOTO
npumycy (BiZAMOBIAHO A0 OGCTaBHUH - AMCLUILII-
HApHOro, aJAMiHICTPaTUBHOIO 1 KpPUMIHAJIbHOI'O
XapaKTepy) [0 BiANOBiZasibHUX 0Ci6, /10 MOcaio-
BUX O0OOB’SI3KiB IKMX BXOJMTh BUKOHAHHS 3a3Ha-
yeHux QyHKLiH (3aiieB Ta iH., 2016).

[Ipn mpoBezieHHI pO3BilyBaJlbHO-NOMYKOBUX
3axo/liB HeOOXiZIHO pO3yMiTH, Jle HaliMoBipHile
MOXKe pO3TAlllOByBaTUCA NPOTUBHUK, e BapTO
IIyKaTH HOro crnocTrepexkHi (koMaHJHI) MyHKTH,
BOTr'HEBIi 3ac06H, YMM BiH MOXKe cebe ieMacKyBaTH i
4K 3a pi3HWMU pO3BiyBaJIbHUMH O3HAKaMH 3pO-
OUTH NPaBUJIbHUNA BHCHOBOK Ipo mnomivyeHel. Jlo
03HaK pO3BiyBa/IbHOI JiJIbHOCTI MOXHa BiJiHeC-
TH: BUTONTAHI MiCLigl, HOBI TPOIY, C/iAU Bif, ryce-
HHUYHOI'O Ta KOJIICHOTO TPaHCHOPTY, 3aJIULIKH Oy-
JiBeJIbHUX MartepianiB, 6araTh, CBDKOro IPYHTY
TOLIO. I3 3a3HaYeHUX 03HAK KOJHY OKPEMO He CJIif
po3rysiiaTd sK Oe3nepevyHUdl JI0Ka3 HasBHOCTI
NPOTUBHHKA ab0 SIK XapaKTEPHUCTHUKY HOT0 HaMipiB.
TiIbKU CYKYTIHICTb KiJIbKOX PO3BiyBaJbHUX 03HAK
JlaCTb MOXJIMBICTb 3pOGUTH MPaBUJIBHUNA BHUCHO-
BOK IIpo Ifiyii (06'€KTH), TIOIOXKEHHST 06’ €KTIB (-
Jieit) (EpmakoB, YepHsies, Binnuk, 2010).

Jia npoBefeHHA pO3BiyBaJbHO-NOLIYKO-
BUX 3aXxOJiB BUKOPUCTOBYIOTbH pPO3BiJyBaJIbHi-
noinykoBi rpynu (mani - PIITp). KinbkicTs, ckiag,
eKinipyBaHHsA 3a/exaThb BiJ| IITAaTHOTO PO3NUCY
niapo3ainy Ta MawTh 3abe3neyyBaTH MaKCHMa-
JIbHY MOOI/IbHICTb i aBBTOHOMHICTb.

[Ipy BefeHHI NOLIYKY IIIJIBHICTh MOIIYKOBOI
JIiHII I TeMII MOIIYKY 3aJieXaTh BiJ HU3KHU $aKTO-
piB, a caMe: xapakKTepy MiCLeBOCTi, YUCeJbHOCTI
Ta crnoco6iB MacKyBaHHs 4ieHiB JIPT, piBHs npo-
deciitHOI MiATOTOBKM 0COGOBOTO CKJIAJy, TOPH
POKY Ta yacy A00u.

[TomykoBi Aii MOXyTb IPOBOAUTHUCH OJHUM
i3 TaKUX COCOGIB:

1) oJHOCTOPOHHIH CIIOCi6 — NPOBOAUTBCA 3a
JI0IIOMOTIOI0 BOX IMOIIYKOBHUX TPy, 110 JAiIOTb B
OJHOMY HaIlpSIMKY B Me)axX BU3HAY€HUX CMYT;

2) mapaJieJIbHUM NOLIYK — 3/iHCHIOEThCA Ki-
abkoMa PII'p y cyMmixkHUX palloHaX, B3aEMOJis
MK mifpo3aisiaMy BifI0yBa€eTbCsl 3a JIOMOMOTO0
pajlio3B’sI3KYy;

3) BUOIpKOBUU HOLIYK — TPOBOJUTHCS B He-
npoxigHid MicueBocTi abo B pa3i HeAOCTAaTHBLOI
KIJIBKOCTI cuJ1 i 3ac00iB;

1 MeTogW4YHUM MOCIOHUK 1IOJ0 opraHiszauii i
3[iHCHEHHSI OXOPOHHW Ta OGOPOHH, MOBCAKAEHHOI
JisibHOCTI  BIHCBKOBUX 4YacTUH  (migpo3jisiB)
36poitHuX cuJa YKpaiHy, ki po3TalioBaHi y 6a30BUX
Tabopax. Kuis : ['lll 3CY, 2015. 59 c.

4) 3ycTpiuHUM nomyk — npoBoAuThcs PIITp,
110 PyXalTbCA Ha 3yCTpid OJHA OJHIN; 3 METO
HeJIOIyIlleHHs JPY>KHbOT'O BOTHIO BUKOPHUCTOBY-
I0TbCA CHTHAJM B3a€EMHOTO pO3IMi3HAaBaHHA Ta
BU3HAYAETHCS [VIMOMHA MaKCUMAaJIbHOTO IMPOCY-
BaHHS.

[IpoBesieHHSA pO3BilyBa/IbHO-NIOIYKOBUX 3a-
XO/JIiB TIOBUHHO BiJIOYBaTHCh i3 JIOTPUMAHHS Iie-
BHUX INpaBWJI: 0COGOBUH CKJIaJ, Mae 6YTH OCHa-
IleHUH iHAUBiAyaZbHUMM 3aco6aMM  3aXUCTY,
MaTH Cyxi nallku Ha ABi 064, ONTHUYHI 3acobu
CTHIOCTEPEXKEHHS, JOCTATHIO KUJIbKICTh Goenpuna-
ciB, 3ac06iB HaJJaHHSA MeJUYHOI JJOIOMOTH Iopa-
HEHOMY.

3 MeTO10 HeJIONYLIeHHA PaHHbOTO BUABJIEH-
Hd PII'p momyk nmoBMHEH NPOBOAUTHUCH NepeKa-
TOM: IIOKM Ilepllia JIiHig orJdha€e MicLeBicTb, Ipy-
na NpPUKPUTTS 3abe3nedyye BOTHEBY MiJTPUMKY.
BifcTaHp Mix py6exaMu 3a/1€3KHO BiJj 0COBJINBO-
cTel pesnbedy Moxke ckiagaT 25-30 m.

[lix yac mpoBeseHHs pPO3BiAyBaJbHO-NIOLIY-
KOBHUX 3aXO/iiB MOTPiGHO 3BAKATH Ha HAsBHICTb
BUOYXOHe6e3MeyHuX npeaMeTiB (MiH-MacToK,
PO3TSKOK).

[Ipu BUsIBJIEeHHI MiJ03piINX TpeMETIB y pasi
BiZICYTHOCTI HaBHUYOK 3 iX 3HELIKO/PKeHHH KaTe-
TOPUYHO 3a00POHSETHCA:

- nijfaBaTy IX MeXaHIYHOMY, TepMiuHOMY,
aKyCTUYHOMY, CBITJIOBOMY a60 iHIIOMY BILIUBY;

- CaMOCTiHHO BiJKpUBaTU Ta IMepeBipATU
nif103pisli CyMKH, KOPOOKH, BaJli3y;

— HaMaraTucs CaMOCTIMHO 3HELIKOJKyBaTH
BUOYXOHebe3MneuHi npeaMeTH;

- BUKOPUCTOBYBATH MOpsJ i3 NpegMeTaMu
BiIKpUTHI BOTOHbB, eJIeKTpOHArpiBa/ibHI Npujia-
Y, TAJINTY;

— KOPHUCTYBaTHUCA 0P/, i3 nIpefMeTaMH 3aco-
6aM{ pajlio3B’sI3Ky, MOOLILHUMH TesepoHaMH ¢
[HIIMMY DpWIaZamy, Lo [lepeialoTh paZioCUTHAY;

- TOpPKaTHUCS BUOYXOHebe3neyHUux abo mifjo-
3puIMX npefMeTiB, 3pyLIyBaTH IX 3 MiCL, IPOBO-
JUTH 6yAb-ki Maninysanii 3 HuMu (Aceko, Oca-
nuuni, fceko, 2015).

Haii6isibi epeKTHBHOMO MIi€l0 MPU MPOBEIEH-
Hi KOHTp/UBepcCiMHUX 3axo/iB € 3acijika. BoHa
3aCTOCOBYETHCSA [JJis 3aXOIJIEHHSl Ta 3HULIEHHS
3B’SI3KOBUX, PO3BiZIHUKIB, HEBEJIUKUX Py IPOTH-
BHHMKa, Pyl IIOCTa4aHH#, MYHKTIB yNpaBJliHHS,
3aXOIJIEHHS IOJIOHEHUX Ta 3pasKiB 030pPOEHHSI.
3acigka - fil mifpo3ziny, nif, 4ac BUKOHaHHA SIKUX
BiH PO3MIIYIOTBCA Ha LJIAXY MOXJIHUBOrO Hepe-
CYyBaHHSl CYNPOTUBHMKA 3 METON 3MeHIUEeHHS
Horo 6o0HOBOro MOTeHLiajJy LIISXOM MHOBHOTO
3HHUILEHHS, 3axXxOIJIeHHS II0JIOHEHHUX, 3pas3KiB
036pOEHHS, BiICbKOBOI TEXHIKU.

PisHoBUAaMM 3aciiok € MojBiMiHa 3acifka,
3aMaHI04a 3acifika, o4ikyroya 3acifika, 3acigka-
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npUMaHKa, 3acifika-HaJiT, 3acika-cnpyT (3acto-
COBYETbCS] HABKOJIO HACEJIEHOT'O NYHKTY ), BJIMKHS
3acifka, manbHsA 3acijiKa, aTaka-3aciaka (moJiAarae y
3JiACHEHHI JEMOHCTPAaTHUBHOI aTaKU OiJbIIOI0
YaCTUHOI CWJI HiApOo3Aiy Ha MiCLil TUMYacOBOTO
po3TalllyBaHHA CWJI MPOTUBHUKA Ta 3AiMCHEHHI
NMEeBHUX Jill MEHIIOK YaCTHHOW CUJ MiApo3iny
Ha LLIXY MOXJIMBOTO BiIXOAY CHJI IPOTHUBHUKA)
(MiuyriH, EpmakoBs, YepHsies, 2006).

3aJieXKHO BiJl SKOCTI BOTHEBOI MiATPUMKH,
HasiBHUX pecypciB, onepaTUBHOI iHpopMalii mpo
MPOTUBHHUKA, YacCy Ta MicCls NpoBeJeHHS 3acifKu
MOXJIMBE ILJIAaHYBaHHS OJIMDKHBOI 3aciiKy, sKa
BUKOPHUCTOBYETHCS JJIsI TOTO, {06 3HULIUTU BO-
pora noBHicTO. BiimKHA 3acifka NpOBOAUTHLCH,
SKIIO CIiBBiHOIIEHHS CUJI CTAaHOBUTH 2:1, Xoya
BifloMi BUIaJIKH, KOJIM cHiBBigHOmeHHSa cua 1:1
JO3BOJISIJIO 3HUILUTU Bopora. B xoxHoMmy pasi
3acifika He MPOBOJUTHCS, SIKIIO CUJIM MPOTUBHU-
Ka 6is1b11i, Hi>k maTpyJibL.

0co6JIMBOCTAMH OJIMXKHBOI 3aCiAKH € TaKi:

— NPOBOJUTHCS 3 METOIO NOBHOI'O 3HUILEHHSA
BOPOKOI'0 3arOHY;

- BUKOHaHH{ He JIOLjiJIbHE B TOMY BUNAJKY,
SIKII[O 3ariH y 3aciflli € MeHIIUM, HiXK BOPOXKHUN
3ariH;

- MPOBOJAMUTHCA Ha AUCTAHLil B pajiyci KuaKa
PY4HOI HAacTynaJbHOI (CBITJ/IO-1IyMOBOI) rpaHaTH;

- CIIMPAETBHCA Ha 3aropoJKeHHS Ha NpOTH-
JIeXKHIN YaCTHHI 30HU ypaKeHHs].

Jlo ckiazy 3aroHy, 10 NPOBOAUTb OJIMMKHIO
3acifiky, BXOAATb TPU TpPyNu: rpyna 6es3neku,
rpyna niTpUMKH Ta WITypMoBa KoMaHzga (Jlap-
ceH, 2022).

Jii migposainy nig yac cTBopeHHs1 6JIM3bKOI
3acilku MalTb KOHTPOJIIOBAaTHCS Gesnocepes-
HbO KOMaH/JHPOM i nepejoavyaroTh, 1[0 3ariH Ma€
3aliMaTH O4iKyBaHY MO3UIIiI0 JOMOKHU:

- KOMaHJUp rpyny He AacTb KOMaHAy «Yac»,
[0 O3HAaYWTHMe NOBEPHEHHs 3aroHy Ha BUXiJ-
HUM pyoix;

- KOMaHJUp NaTpy/as AacTb KoMmaHAay «He
BiZIKpMBaTH BOTOHb» i [J03BOJIUTh BEJMKHUM 3a-
roHaM IPOTHBHUKA NPOUTH;

- nepejAyacHo He Oyje BUsBJIEHA Irpyna cy-
NPOTUBHUKOM.

Haii6inb1 nomuypeHa nNoMuJIKa mij 4ac 61u-
KHBOI 3aCiIKM — 3aTPUMKA 3 BiJKDUTTAM BOTHIO
MiC/IA MepLIoro MOCTPily, 0 O3BOJISIE BOPOXKUM
6iMLISIM a/IeKBAaTHO BiJjpearyBaTH Ha IOsIBY 3arpO3H.

MeTo10 faNbHBOI 3aCiIKU € BUCHAXKEHHA CUJI
NPOTUBHUKA Ta HaHECEHHS HOMY WIKOAW. 3HU-
IleHHA LiJi ¥ OTpMMaHHA onepaTUBHOI iHOp-
Mallil He € NpiOpUTETHUMHU 3aBAaHHSAMU.

1 MeTOAWMYHUMN MOCIOHUK MO BPKUBAHHIO OCO-
60BOro CKJIaZly B eKCTpeMaJbHHUX yMoBax. Kuto-
mup : 8 AK (poss. Bigzin), 2012. 65 c.

0co6JIMBOCTSIMU Jla/IbHIX 3aCiJIOK € TaKi:

— MOXe IPOBOJAUTHUCA MEHIIMMH BiJJHOCHO
NPOTUBHUKA CUJIAMUY;

— 3JIIMCHIOETBCSA 103a MeXaMU pajiycy Kuj-
Ka py4HOI rpaHaTy;

— 10 CKJaZy Tpyny, L0 MPOBOAUTH JAJIbHIO
3acifiKy, HajexaTb rpyna «MHCIUBEIb-YOUBLS»,
rpyna 3abe3nedyeHHs i rpyna BOrHeBoi MiITPUMKH;

— Nepefbaya€e IJIaHYBaHHA LIBUJKUX TPyl
Bigxony.

BifKpUTTSA BOTHIO Bii0yBa€ThHCS JIMLIE B TO-
My BUNAJKy, SKILO KOMaHAUP [AaB BiNOBiAHUN
Haka3 ab0 MPOTHUBHUK BiJ[KPUB BOTOHb Ha BUIIe-
pel>KeHHS.

Axwo 3aziaTy Nigpo3Ain y NpoBeseHHI Ja-
JIbHbOI 3acifiKH, 306iJbLIYIOThCS MOXJIMBOCTI 3
BUAIBJIECHHIO CYNPOTHBHMKA, a TaKOX 3MeHUIY-
€TbCS PU3UK OTPUMaAHHA NMopaHeHb. OHaK MOT-
pi6HO BpaxoByBaTH, L0 Ha AaJbHI BiicTaHi cuIn
NPOTUBHUKA OYAYTh MPOBOAUTH 3aX0JH, CIpSI-
MOBaHHI Ha BUsABJIEHHS1 OilLiB, SKi CTBOPH/IN
3aciZiKy, Ta HaMaraTHUCh 3alTH IM y TUJL.

[Ipu noTpanJisgHHI NiApo3Aiay A0 GJIMKHBOT
3aciJIKM HEOOXi/THO 3alHATH YKPUTTA Ta BiJjpasy
1o4yaTH BeCTH BOTOHb Yy BiAllOBiAb 3 MakcuMa-
JIbHUM TEMIIOM CTPi/IbOU y HANpPSMKY 3acCiAKH,
3aCTOCYBaTH OCKOJIKOBI Ta JUMOBI I'paHaTU B
HanpsAMKy NPOTHUBHHKA W aTakyBaTH GilLiB BO-
pOXKOro 3aroHy B HaNpPAMKY 3acigku. [IBUAKICTS,
CMIJTUBICTD i pillly4icTh — KJIOYOBi paKTOpH BU-
>KUBaHHS TIpU BeJleHHi CTpijellbKoro 600 Ha
OMKHIN JucTaHLii. ['pyna, ska He MoTpanu/aa B
30HY ypaxKeHHs, ijeHTHdiKye mosulito 3aciakuy,
BeJle BOTOHb i3 MAKCUMa/IbHUM TEMIIOM CTPi/IbOU
y HallpsAMKY 3acCiiKy, a JaJjii IepeHOCUTb BOT'OHb,
HNiTPUMYIOUH IpyIy, 10 aTaAKYE.

[Ipy noTpamisiHHi y Ja/lbHIO 3aciKy 0c060-
BUU CKJIAJ, [TOILIYKOBO-PO3BiZyBa/ibHOI I'PyNU No-
BUHEH [JiATH TaKUM YHHOM:

a) rpyna, sika MoTpanuia B 30Hy YpaxKeHHs,
MMOBMHHA MUTTEBO BiZJKPUTH BOTOHbB V BiZiNOBizp,
3HAWTH YKPUTTS Ta HNPOJOBXMUTU LIIJIBHUHI BO-
TOHb Y HaNpPAMKY MO3ULIM 3aCiJKU IPOTUBHUKA,
BUBO/AYM 3 JIaJly MOTO KJIIOYOBi BOTHEBI TOUKY,
CTBOPIOIOYM Xa0C cepesi 0C060BOro CKJIaLy 3 Me-
TOI0 3pUBY IJIaHIB;

6) rpymna, sika He NOTpanuJa B 30Hy ypaXKeH-
Hsl, TIePeCyBa€ETbC 3 BUKOPHUCTAHHAM pesbedy
MicLeBOCTi Ta NPUXOBAHO 3aXOAWUTb y ¢JiaHT 3
METOI0 aTaKH MO3ULil IPOTUBHUKA;

B) 32 MOXJ/IMBOCTiI KOMaHAMP MiApo3/iny abo
nepe/loBUM /030pHUM BUKJIMKAE BOTOHb apTH-
Jiepii abo aBiariiz.

2 MeTtoanuHi pekoMeHanii «kKoHTp3acagHi Aii»
(3a pocBigom mpoBegenHss O0C (panime ATO). Kuis,
2019.33 c.
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BupimeHH10 3aBJaHb AOCIIPKEHHA CIyryBa-
JIO NpoBeJieHHA B XapKiBCbKOMY HalliOHAJIbHOMY
YHIBEpPCUTETI BHYTPILIHIX CIpaB TaKTHUKO-CIIeLia-
JIbHUX HaB4YaHb. BianoBigHo A0 Haka3y XapKiBch-
KO0 HalliOHAJIbHOTO YHIBEpCUTETy BHYTPILIHIX
cnpaB «IIpo opranizanito Ta NpoBeJeHHA TaKTH-
KO-CIlelliaJiIbHUX HaBYaHb i3 KypcaHTaMu 2-4-x
KypciB» Bif 12 BepecHsa 2023 poky N2 600 3 18 no
22 BepecHsi 2023 poky 3a MicUsMH AWCJIOKaLii
yHiBepcuTeTy B Mictax BinHuug ta Kam'aHens-
[Moginbcbkuit KadeApow TAaKTUYHOI Ta crelia-
JbHOI isnuHOl miarotoBku ¢akyabTeTy Ne 3
NPOBOJUJINCE TAKTHUKO-CIIellia/IbHi HaBYaHHA 3
KypcaHTaMu 2-4 KypciB ¢akysbTeTiB Ne 1-4 3a
TaKWMU HanpsiMaMu:

1) Borsena miAroToBKa:

— 3aHATTS 3 BHUBYEHHA OYJ0BU, NPUHLUIY
po6oTH cTpisenpkoi 36poi, NPOTUTAHKOBUX 3a-
coG6iB ypakeHHs], FPaHAaTOMETIB 3arajibHOro MpH-
3HauyeHHs, pyYHUX I'paHarT;

— BiAnpalLloBaHHA TNPUHLMUIIB Ta IpaBUJ
cTpinb6bu 3 AKM kanibpy 7,62 MM 3 NOJIOXXEHb
CTOSI4YY, 3 KOJIiHA Ta JIexKauy;

2) inentuodikanisa BUOyXoHeOe3NeyHUx Ipe-
JMETIB:

— cnocobu izenTHdikauii BUOyxoHebe3mey-
HUX IIpe/MEeTIB;

— TaKTHKa NepeMilleHHs B 3aMiHOBaHIiM Jii-
CHUCTIiH MicIeBOCTi;

— 3axoju Oe3neKd NPU BUSBJIEHHI BUOYXO-
Hebe3NneYHUX IpeMeTiB;

— aJIrOPUTM il NpU BUABJEHHI Migpo3[i-
JIOM PO3TSKOK a60 MiHyBaHHS;

3) TaKTHUYHA MeJUIUHA:

— Y/JIOCKOHAJIEHHSI CIOCOGIB 3yNMUHKU Macu-
BHOI KpOBOTeUi;

— YAOCKOHaJIeHHS aJIFCOPUTMY Jild IpU caMo-
JloNoMO3i Ta 101oMo3i TopaHeHOMY Ha 1oJii 6010
MiJ IpSIMUM BOTHEM NIPOTHUBHUKA;

— YJIOCKOHAJIEHHsI CIOCOGIB MepeMilleHHs
MOPaHeHOro 3-Mijj BOTHIO MPOTUBHUKA B Ge3mey-
Hy 30HY;

— YAOCKOHaJ/IeHHSl TIepBUHHOIO OIJIAAY IIOo-
paHeHOoro BiAnoBiAHO A0 npoTokoay MARCH;

4) BilicbkoBa iHXKeHepis:

— BUGIp Micg, 06/1afHaHHSA O3ULil, BU3Ha-
YeHHsI CEeKTOpIiB BeJeHHsI BOTHIO, OY/[iBHUIITBO
dopTrdikanifiHKX ciopyn;

— BignpaloBaHHSI MacKyBaHHS BJIACHUX IO-
3UILiM 3 ypaXyBaHHAM MOXJIUBOCTEH MiAPO3AiaiB
aepopo3BiIKU NPOTUBHUKA;

— [IpOBeJleHHA PO3BiJKH i3 3aCTOCYyBaHHAM
BILJIA;

— BigmpaltoBaHHs1 Aiii 0cO60OBOro CKJIaay y
BUNAJKy curHany «lloBiTpsgHa TpuBora» Ta 3a-
rpo3u MiHOMeTHOro abo apTUJepidCcbKOro 06-
CTpijy;

— BiAmpalloBaHHSI TAaKTUKU [Aid 0COOOBOro
CKJIaZy y pasi Hanaay;

5) pagianifina, ximiuHa, 6iosi0riyHa 6e3neKa:

— BUKOHAHHA HOPMAaTHMBIB LHUBIJIBHOTO 3a-
XUCTy (oAsiraHHs 3aco6iB 3aXWCTy OpraHiB Ju-
XaHHS Ta 3aco06iB 3axMUCTy WIKipH, 3aMiHa inbT-
PYIOUOro ejieMeHTa);

— IepecyBaHHsI B 3ac00axX 3axHUCTy OpraHiB
JUXaHHA Ta LWKIpY Ha MicLeBOCTi;

— BignpalloBaHHS OCOGJUBOCTEN BeJeHHS
BOTHEBOT'O KOHTAKTY B 3ac00aX iHJHBiyasibHOT'O
3axUCTy OpraHiB AUXaHHSA Ta LIKipY;

— noJiinecbkui KBecT «/lil moJiineficbkoro y
pasi BUHUKHEHHS HaA3BUYaWHOI cuTyalii 3 BU-
TokoM C/IOP»;

— NoJliecbKUNA KBEeCT «3axucT BiJ 36poi
MacoOBOI'0 YPayKeHHSI».

Y4acTh y TaKTHUKO-CHeLjaJIbHUX HaBYaHHAX
B3sJiM 6iM3bKo 1375 KypcaHTiB 2-4 KypciB da-
KyJabTeTiB N2 1-4.

Jpyrui eTan TakTHUKO-CIIellia/IbHUX HaBYaHb
npoBoauBca 10 sucronaza 2023 poky HayKOBO-
neJlaroriuHuM ck/aagoM kadeapu TaKTHYHOI Ta
crneniasbHol Gi3UYHOI MiArOTOBKM (GaKyJIbTETY
Ne 3 cnisibHO 3 Mpe/iCTaBHUKAaMU BilCbKOBOI 4ac-
tuHU N2 3008 HauioHanbHoi rBap/ii Ykpainu 3 Ky-
pCaHTaMH HayKOBO-MIPAaKTHYHUX I'ypTKiB «CPII» Ta
TCIT «ILIAT» (xkypcanTamu 1-3 KypciB paky/bTe-
TiB N2 2 i 3, Bcboro 50 oci6) Ta nepesbayas mpo-
BeJIeHHsI TOJIiLelCbKOT0 KBECTY 3 MOLIYKY 036po-
€HUX 3JIOUMHIIB i3 BiAmpaloBaHHSIM GOMOBUX
IIMKYBaHb, TAKTUKU INepeMilleHHs Ma/luX Tak-
TUYHUX TPyI, ONlepaTUBHO-TAKTUYHUX MaHEBPIB,
BUXOJY i3 3acifky, CTBOpeHHs 3acifjK{, aTaky,
3axUCTy, pelay, CylpoOBOJKEHHS MiZpo3A4iny po-
3paxyHky BILJIA, 1o 3aBaHb KO0 BXOAUJIU:

1) posBiAka MicueBOCTi, NpoKJIafeHHs Ld-
Xy [LJ1d TPYyIY;

2) orysj HauOisbIl Heb6e3MeYHUX MicCllb,
MiClLib MOXKJIMBHX 3aCi/IOK TOIL0;

3) onepaTUBHUM CYNPOBiA rpymy;

4) KopuTyBaHHS il Mipo3/iay mij yac Bor-
HEBOT'0 KOHTaKTYy;

5) mackyBaHHA Bij BIIJIA Ta BUKpUTTSA 3a-
MacCKOBaHOT'O BOpOra cujiaMu po3paxyHKy BIIJIA.

[IpoBesieHa po6oTa CTasla TEOPETUYHUM TIifl-
IPYHTSAM /11 pO3POGKK MOl 3 MPOTUAIT MOJTi-
ueiicbkrmu JIPI' npoTUBHUKA B yMOBax il NpaBo-
BOT'0 PeXKMMY BOEHHOI'0 CTaHYy, 1[0 Nlepei0ayac:

1) cTBOpeHHS1 JOCbE OG’€KTa 3 METOH BH-
3Ha4YeHHA CTyneHs HMoBipHoOro Hanaay JIPTL;

2) npoBeJleHHS KOMaHJHO-LUTAaOHUX Ha-
BYaHb, 10 Mepeab6avyarThb IiJIbOBi HAaBYaHHS 3
KEpiBHUM CKJIQJIOM B3aEMOJiIOYMX Cy0 EKTIB
[IPaBOOXOPOHHOI Aid/JbHOCTI Wof0 npotuaii JAPT;

3) mpoBeJleHHS1 TAKTHKO-CIellia/ibHUX Ha-
BYaHb y JiBa eTally;
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4) 3anydeHHs KypcaHTiB 3BO MBC Ykpainu
3i cnenndiyHUMHU YyMOBaMU HaBYaHHS 0 3abes-
nedyeHHs ny6JiyHOi 6e3neKu Ta NOPsAKY y NMpHU-
KOP/JLOHHUX 00.J1aCTSX.

BUCHOBKHU. BukopucTaHHs TaKTUYHHUX
NpUAOMIB MPOTUAUBEPCIHHOI 60POTHOU NPH pe-
astizanii Mofies1i npoTUZAil NosieicCbKUMU AUBEp-
CiliHO-pO3BiZlyBaJIbHUM CHUJIaM MiJi Yac OCBiTHbO-
ro Ipolecy B 3aKJIaflaX OCBIiTH 3i cnerudiuHUMU
yMOBaMH HaB4YaHHS [03BOJIMTbL cHOpMyBaTH y

MaibyTHiX odiepiB HanioHanbHoi mouinii Ykpa-
iHM HeoOXiHMH piBEHb TEOPETUYHUX 3HaHb,
NPaKTUYHUX YMiHb | HABUYOK i3 3a3Ha4YeHOI po-
6JieMaTHKHy, 10 OyJie CIyryBaTH B NMOJAJIBLIOMY
BUPIillIEHHIO HU3KHU NMUTaHb, [T0B’A3aHUX 3i CIIOCO-
6amu igeHTHdikalil HaceseHHAM uieHiB /JIPT,
npaBoBolo KBasidikarieto aisabHocTi IPT Ta po-
3pO6KOI0 METOAUYHUX peKOMeHJalil 11010 B3a-
eMoJil cus1 6e31eKH Ta 060pOHH YKpaiHH MiJ| yac
BOEHHOTO CTaHy Ta B IOBOEHHUH NePIOA.
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COUNTERING HOSTILE SABOTAGE AND RECONNAISSANCE GROUPS BY THE
NATIONAL POLICE OF UKRAINE UNITS IN THE CONTEXT OF MARTIAL LAW

The article is devoted to the study of ways to improve the tactical and special readiness of po-
lice officers to counteract sabotage and reconnaissance groups in the border areas and in the
areas of active hostilities. The author identifies additional powers of the police under the mar-
tial law regime, including the following: conducting joint operations against sabotage and re-
connaissance forces of the aggressor (enemy) and paramilitary or armed groups which are not
regulated by the laws of Ukraine.

To address the objectives of the study, the analysis of the sources of international and national
law providing for the use of sabotage and reconnaissance groups by the parties to the conflict
is carried out, the essence and hierarchical structure of these groups are revealed, and the ob-
jects against which the use of sabotage measures is prohibited are identified. The article also
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provides a list of objects of the warring parties which, according to international humanitarian
law, may be subject to damage.

The organisational features of the basics for defensive combat by the units of the ground forces
of certain countries, in particular, the Federal Republic of Germany and the United States of
America, are considered. According to the military doctrine of these countries, the purpose of
defence is to disrupt the enemy’s offensive actions, inflict maximum losses in manpower and
equipment, and gain time to concentrate forces in the chosen direction for the offensive.

The article describes the signs that can be used to identify members of Russian sabotage and
reconnaissance groups. These signs are the following: the execution of certain actions, includ-
ing conducting intelligence activities, destabilising the situation by committing criminal offenc-
es (explosions, murders, assaults, robberies) under the guise of domestic crimes, spreading
false information and discrediting the authorities during direct communication with the local
population.

The tactical methods of combating sabotage and reconnaissance groups in the territory of the
controlled border area are highlighted. The experience of counter-sabotage measures by the
security and defence forces of Ukraine, one of the elements of which is an ambush, is studied.

A model of sabotage protection and its use in the educational process of higher education insti-
tutions of the Ministry of Internal Affairs of Ukraine is proposed, which provides for a compre-
hensive combination of command and staff exercises with tactical and special exercises in two
stages and involvement of cadets in ensuring public safety and order in border settlements.

Key words: sabotage and reconnaissance group, border area, combat operations, customs of war,
tactical techniques, supply line.
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PE®OPMU TPAHC®EPTHOI'O HIHOYTBOPEHHA B KOHTEKCTI BEPS:

INTPOBJIEMH 3AJIMIIAIOTBCA

[IpucyTHIiCTb NOB’A3aHUX 0Ci6 y pisHUX KpaiHax i He3aJIeXKHiCTb MOJAaTKOBUX CUCTEM J03BO-
JITIOTD JIETKO NepeMilllyBaTH NPUOYTKU 3 IOPUCAUKLIN 3 BUCOKMMHU CTaBKaMU KOPIIOPAaTUBHO-
ro NoAaTKy A0 IOPUCAUKLIN 3 HU3bKUMHU CTaBKaMH. /l/1s1 3anobiraHHs nepeMilieHHIO NpUoyT-
KiB BUKOPUCTOBYIOTh TPaHCPEPTHI I[iHU i MPUHLUI «BUTATHYTOI pyKu». Y CTAaTTi BU3HAYEHO
oco6smBOCTI pedpopMU TpaHCPePTHOro LIHOYTBOPEHHSI B KOHTEKCTI peasizauii many BEPS,
MpOaHaJi30BaHO 3MiHU /10 3aKOHO/IABCTBA YKpAlHU Ta MOXKJIUBOCTI KOT'0 BIOCKOHA/IEHHS.
[IpoaHanizoBaHo 3MiHU 0 [logaTKOBOro KoeKcy YKpaiHu, CipsiMOBaHi Ha 3abe3ne4eHHs BU-
koHaHHA maHy BEPS. HaBegeHo Hefjo/1iky LiMX 3MiH i 3alpONOHOBAaHO JONIOBHEHHS, AKi Jl0-
3BOJISIIOTh YA0CKOHAJIUTH 3aKOHOJAABCTBO. JlOC/Ii/PKeHO TaK0X BiANOBiAHICTH 3a6e3neyeHHs
BUKOHAHHS KepiBHOro NpuHLUNY npoekTy BEPS, skuil nepenbayae onofgaTKyBaHHS NpUGYT-
Ky TaM, Jie 3[iiCHIOETbCS eKOHOMIYHA Jis/IbHICTD, sIKa reHepye NMPUBYTOK, i /e CTBOPIETHCSA
BapTicTb. BcTaHOBJIEHO, 1110 BHeceHi o [logaTkoBoro kojeKkcy YkpaiHu 3MiHM He 3a6e3nedy-
I0Th peasliszalilo bOro NPpUHLMILY.

OxkpiM npo6sieM npakTUYHOI peastizalii mo/oKeHb 3aKOHO/IABCTBA, BUSIBJIEHO KOHLENTyasIbHi
HeJIoJIIKM 3alpPONOHOBAaHUX YJOCKOHAJeHb MeTOAiB TpaHCPepTHOro IiHOYTBOpEHHS, sKi
NMPaKTHYHO He 3a6e3Me4yI0Th JOCITHEHHS MOCTaBJeHUX LijeHd. OGrpyHTOBAHO aJbTePHATHB-
HHUM MeTOJ, [IHOYTBOPEHHS, 1110 I'PYHTYETbCA HAa PUHKOBIM OL{iHILI A0AaHOI BAapTOCTi, AKa BU-
3HAYaAETHCS CYMOI0 GAaKTOPHUX A0X0AiB dipMu PpoHAy omiaTy npayi i npubyTky. 3aMicTh 1no-
HATTS «TpaHcdepTHA LiHa» BBeJEHO MOHATTS «CNpaBejjiMBa pPUHKOBa LjiHa», sKa
BHU3HAYAEThCs CyMOIO JI0JIaHO] BapTOCTi, aMOpTH3alii i BUTpaAT, 110 ABJSIOTb COO0I0 JOJaHy
BapTICTb yciX nonepeAHix cTafiil BUpOOGHHUYOrO i/abo po3noiibyoro HUKIiB. 3aponoHOBa-
HUM TiAxia BUKJIIOYAE MOHSATTS «IOB’I3aHi 0COOM», «TpaHCHEPTHI IiHU» Ta «TPUHIUI “BUTS-
rHyTol pyku”». HasiBHicTb yHidikoBaHOI cvcTeMHU MoJaTKy Ha [0/laHy BapTicTb y EBpomneich-
KoMy Coro3i 103Bosisie YHIPiIKYBaTH MOAATKOBY CUCTEMY LIOJ0 NPSIMUX | HEMPSMUX NMOJATKIB
AK HaCJIIJJOK 3alIpOBa/KEHHA CIIPaBeJIMBUX PUHKOBHUX L{iH.

3anponOHOBAHO 3MiHU [I0 3aKOHOJABCTBA, AKi [J03BOJIAIOTb B aBTOMaTUYHOMY peXXUMi BUPi-
LIMTH NIOCTaBJIeH] 3aBJaHHA.

Karouyosi caoea: nog’s13awi ocobu, npuHyun sumsizHymoi pyku, dizoea mema, dodaHa eapmicmy,
cnpaseduea puHKosa Yina.

OpuziHaabHa cmammsi

BCTYII. MysibTHHaLiOHA/NBbHI MiAOPUEMCTBA
CTBOPIOKOTH [0 TpeTHHU cBiToBoro BBII, Ha ix
YaCTKy NpUNaZaE ABi TpeTUHU MIXKHAPOJHOI TO-
priBail. I'1o6asbHI NOTOKM NPSIMUX iHO3EMHUX
inBectunint y 2021 poui gocsarau 1,58 TpJH JoJ1.
CIIAZ. 3a ganumu CBiTOBOI opraHisaliil ToprisJi,

1 Multinational enterprises in the global econ-
omy. Heavily debated but hardly. May 2018 // OECD :
cat. URL: https://www.oecd.org/industry/ind/
MNEs-in-the-global-economy-policy-note.pdf (zaTa
3BepHeHHs: 05.01.2024).

2 The Significance and Influence of Multination-
al Corporations on the Global Economy // Ronesans
Holding : caiit. URL: https://ronesans.com/en/
news-articles/the-significance-and-influence-of-

© Mupora C. C,, 2024

npu6sausHo 50 % cBiToBOI TOpriBJi BiAOYBaeTbCA
MK i sMH MyJbTHUHAIiOHAJbHUX KOMIIAHIM
(mauti - MHK). Kpainu matoTh pi3Hi moJjlaTkoBi HO-
pmu. Y HimewuuHi Ta ®@paHuii koprnopaTuBHi no-
JaTKu MOxXyTb pocaratyd 30 %, B YropujuHi kop-
NOPaTUBHUU NOAATOK CTaHOBUTH 9 %, Ha ManbTi
MOXKHaA JOCArTH 1le HUKYUX MMOJATKOBUX CTABOK.
Y cBiTi icHy1OTB ropucauKLii, ki MaoTb 0 % cTaB-
KM KOpPIIOPAaTUBHOIO noAatky, Hanpukiazg OAE uu
Bepmyacbki octpoBu3. HasiBHa pi3HULS CTaBOK

multinational-corporations-on-the-global-economy
(maTa 3BepHeHHs: 05.01.2024).

3 List of Countries by Corporate Tax Rate | Eu-
rope // Trading Economics cauT. https://
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KOPIOPAaTUBHOI0 NMOJAATKY CIHOHYKAa€E MYyJIbTHUHA-
LiOHa/IBHI MiJNPUEMCTBA IepeMillyBaTU CBOI
NpPUOYTKU B IOPUCAUKLII 3 HMXKYOI CTABKOIO IO-
JaTKy, 106 MiHiMi3yBaTH cIjiaTy MoAaTKy ¥ ofie-
pKaTH MakcuMasibHi pu6yTkn. MHK nepewminry-
10Tb 210 40 % (600 mapp goa. CIIA - 1,1 TpsaH o
CIIA) cBoix iHO3eMHHX NPHUOYTKIB A0 MOJATKO-
BUX raBaHel, Takux sk Higepsaanau, lBeinapis
yu Bepmyaceki octpoBu (Clausing, 2016; Tarslgv,
Wier, Zucman, 2023). Besuki TpaHcHalLiOHa/IbHI
KopIiopalii, 1K npaBWJIo, BiANOBIAAIOTH 32 OCHO-
BHY 4YaCTHMHY NepeMillleHoro npubyTKy. 3apas €
KiJIbKa cTaTel, fiki BAKOPUCTOBYIOTh JlaHi 3BIiTiB
Mix kpaiHamu i3 CLIA (De Mooij, Liu, Prihardini,
2019; Garcia-Bernardo, Jansky, Zucman, 2022;
Garcia-Bernardo, Jansky, Tgrslgv, 2021; Nessa et
al, 2022), Itanii (Bratta, Santomartino, Acciari,
2021), Himeyunnu (Fuest, Hugger, Neumeier,
2022) pansa gocaipKeHHs1 epeMilleHHs nTpUubyT-
kiB. [lsis nepemimenHs npu6bytky MHK Bukopwuc-
TOBYIOTb pi3Hi MeToAH, 30KpeMa TpaHcdepTHe
L[iIHOYTBOPEHHS.

[ludpogizanisa 3aroctproe npobeMy, 3 AKU-
MU CTHKA€ETbHCS CUCTEMA ONOJAATKYBaHHS NpUGY-
TKY MD>XKHapOJAHUX KOMIaHii. Xo4a nudposisanisa
HaW6iIbLI BUpaXeHa B LIUPPOBOMY CEKTOpI, BOHA
CTBOPIOE NMPOOGJIEMH IS ONMOJATKYBAHHA B yciX
cektopax ekoHoMiku (Lagodiienko, Yakushko,
2021). OyeBHHO, 1110 iHTepHAallioOHaJi3alisA CcTa-
BUTb QyHaMeHTa/bHi IUTaHHS NP0 Te, K ypsi-
U MOXYTb | NOBUHHI ONIOAATKOBYBAaTH KOPIopa-
TUBHUM MNpUOYTOK 1 fAKOK Mipow MNOTpi6HO
KOOpJMHYBaTH CIIBIpaLl0 MDK KpaiHaMHu y IIO-
JaTKOBIH cdepi.

BaraTo npo6JieM € HaCJ/liIKOM TOTO, 1110 CHUC-
TeMa OIOJATKOBYE KOMIAHii 3a Micuem po3Ta-
IIyBaHHSA IXHiX MOGibHMX (aKTOpIB, SKi Jierko
MepeMILyIOTbCH [0 IOPUCAUKLIN 31 CIPUATIU-
BUM INOJATKOBUM cepefoBUlleM. /[lid mNokpa-
IIeHHS CUTYyalil AOLJIbHO NepelTH 0 CUCTEMH,
B sKill KOMMaHii 0Mo/JaTKOBYIOThCS TaM, Jie po3-
TalloBaHi ix HepyxoMi pakTopu (Devereux, Vella,
2018a; Devereux, Vella, 20186). Po3srisgatoTbcs
JBI TaKi MOXJIMBOCTI: MiClle3HaXO/»)KEHHsI aKIlio-
HepiB i Miclie3Haxo/PKeHHS CII0’KUBaYiB.

[Ipo6yieMn omoJaTKyBaHHS NMPUOYTKYy Oara-
TOHAaliOHAJbHUX KOMITaHil BUKJIMKAIOTH 3aHeIo-
KOEHHA T'POMaJCbKOCTI, MOPO/KeHe 3arajJbHUM
IEepPeKOHAHHSIM, 1110 6araTo XTO MOXKe CIIauyBaTH
MiHiMaJIbHI TOAATKH, MepeMilly0yd NPUOYTKH B
KpalHU 3 HU3bKHUM piBHEM OIoJaTKyBaHHs. [{nd-
poBUil 6i3HEC 0COGJIMBO BIpaBHUH, ajie mpobJe-
MU He 0OMeXYIThCS JIMIlIe TAKUMU KOMIaHiAMU.
Y BiANOBiZb Ha Lie WHUpPOKe 3aHenoKoeHHA Opra-

tradingeconomics.com/country-list/corporate-tax-rate?
continent=europe (gaTta 3BepHeHHs1: 05.01.2024).

Hi3alliss EKOHOMIYHOTO CMiBPOGITHUIITBA Ta PO3BU-
TKy (gmani - OECP) i 'pyna aBaaustu y 2013 poui
3anoyaTKyBa/id NpoekT pedpopM - MmpoekT Pos-
MUBaHHS MOJATKOBOi 6a3u Ta NepeMilleHHs
npubyTKy (mani - BEPS)L

3 MeTol0 3anobiraHHsi arpeCUBHOMY NOJAT-
koBoMy ItaHyBaHHI0O OECP pospo6uia pekome-
HZalil, AKi BCTAaHOBJIIOIOTh OCHOBHI MPUHIUIIUA Ta
MeToJu TpaHCPepTHOro LiHOyTBOpPeHHsA2. YKpa-
IHa npueaHanaca fo nakery BEPS y 2017 poui.
Jna imniiemenTaril naketa BEPS B YkpaiHi yxBa-
Jnenuit 3akoH «IIpo BHeceHHs 3MiH a0 [logaTko-
BOTO KOJIeKCY YKpalHH L[0J0 BAOCKOHAJIEHHA
aJMiHICTpYBaHHA NOJATKIB, yCyHeHHA TeXHIYHUX
Ta JIOTIYHUX HEY3roJKeHOCTeH y MOJAaTKOBOMY
3aKOHO/aBCTBi» Bif 16 ciunsa 2020 poky Ne 466-IX,
SIKUW yIPOBaZMB BAOXJIMBI pedopMu TpaHCcdhepT-
HOTO LiiHOyTBOpeHHA (Aii 8-10)3.

KpuTuuHuil aHasi3 npaBui TpaHChepHOro
LiIHOYTBOPEHHS, IPUHLUIY «BUTATHYTOI PYKU» i
npo6sieM «TOHKOI KamiTasizauii» npoBefeHUN y
kHU3i «TpaHchepTHE HIHOYTBOPEHHS Ta MPUHIUI
BUTArHYTOI pyku micisa BEPS» (Collier, Andrus,
2017) Ta guceprauii {. B. 'peuu (2020). [IpuHIMIO
«BUTSITHYTOI PyKU» B Cy4aCHOMY TpaHCHepTHOMY
LiHOYTBOpPEeHHI Ta 60pOTbOi 3 yXWJIEHHSIM Bij
CIJIaTH NOJATKIB Bifiirpae Ba/auBy poJib. CyTb
Horo 3BOJUThLCS 10 TOTO, 11106 NPUOYTOK, OZleprKa-
HUM KOXKHOI KOMIIaHI€w Y rpyi, BiloOpakaB Ba-
PTicTh, CTBOpEHY iXx JAisibHicTI0. OHaK 3aCTOCO-
BaHi HUHI METOJY peryJiloBaHHS TpaHCPepHOro
L[iHOYTBOPEHHS He 3a6€e3Me4y0Th JJOCATHEHHS i€l
MeTH, 1110 CTBOPIOE NepeiyMOBH /1 TOAATKOBOI0
maxparcrsa (Barker, Asare, Brickman, 2017).

META 1 3ABJAHHA AOC/IIAXKEHHA. Me-
Mmoo CTaTTi € JOCAiKeHHSA ocobiMBocTel pedop-
MU TpaHCepHOro LiHOYTBOPEHHSI B KOHTEKCTI

1 Action Plan on Base Erosion and Profit Shift-
ing // OECD iLibrary : caitt. 19.07.2013. URL:
https://www.oecd-ilibrary.org/taxation/action-
plan-on-base-erosion-and-profit-shifting_
9789264202719-en (naTa 3BepHeHHs: 05.01.2024).

2 OECD Transfer Pricing Guidelines for Multina-
tional Enterprises and Tax Administrations 2017 //
OECD iLibrary caut. 10.07.2017. URL:
https://www.oecd-ilibrary.org/taxation/oecd-
transfer-pricing-guidelines-for-multinational-
enterprises-and-tax-administrations-2017_tpg-
2017-en (maTa 3BepHeHHs: 05.01.2024).

3 [Ipo BHeceHHs 3MiH A0 [logaTKOBOroO KoAeKcy
YKpaiHu moao BJOCKOHAJIEHHS aJMiHICTpyBaHHSA
MOJAaTKIB, YCYHEHHs TeXHIYHUX Ta JIOTIYHUX
HEY3ro/DKEHOCTeH y M0JJaTKOBOMY 3aKOHOJABCTBI :
3akoH Ykpainu Bij 16.01.2020 Ne 466-1X // Basa
fanux (B/l) «3akoHomaBcTBO YKpainm» / BP
Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/466-20 (zata 3BepHenHs: 05.01.2024).
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peanizauii miany BEPS, anani3z yHeceHux o 3a-
KOHOJAaBCTBAa YKpaiHM 3MiH Ta MOXJIWBOCTEH
H0r0 BIOCKOHAJIEeHHS.

11 JoCATHEHHS MOCTaBJEHOI METU MOTPi6-
HO BUPIIIUTHU TaKi 3aBJaHHA:

1) npoanaJidyBaTH 3MiHH, BHECEHi /10 3aKO-
HO/IAaBCTBa YKpaiHU y 3B’I3KY 3 IPUELHAHHSM 10
miaHy BEPS;

2) BU3HAYUTU CYTHICTb NMPUHLMUIY «BUTAT-
HyTOI PyKy» Ta 3alpoONOHYyBaTH a/bTepHATHUB-
HUM cnocib Moro peasnizarnii.

METOA0JIOTIA AOC/IIAAKEHHA. Teope-
TUYHOI Ta MeTOJO0JIOTIYHOI OCHOBOIO JAO0CJi-
JPKeHHSI CTaB CHCTEMHMM Mifxii 710 BUBYEHHA
CYTHOCTi pi3HOBHU/IIB i GOpPM CycHiJIbHUX SBUII i
NpOLEeCiB, MOB’SI3aHUX i3 BU3HAYEHHSIM i 3a6e3me-
YeHHSIM TpaHCPEPTHOrO LiHOYTBOPEHHS 100
B3aEMOIOB’SI3aHMX 0Ci0, 30KpeMa MiX CTPYKTYp-
HHUMU OJMHULISIMU 6araToHallioHaJIbHUX KOMIaHiH,
TEOPETUYHUX PO3PO6OK BITUM3HAHUX i 3apyOiKHUX
y4eHUX-IPABHUKIB i3 mpo6sieM ¢iHaHCOBOTO mMpa-
Ba Ta eKOHOMIYHOI HAayKH, a TaK0K YUHHHUX 3aKO-
HiB Ta iHIIUX HOPMAaTUBHUX aKTiB YKpaiHH, Mix-
HapoJHUX yroJ, cxsajeHWX BepxosHow Paporo
YkpalHy, HOpMHM fIKMX DEryJIlOI0Tb NPaBOBifgHO-
cuHU y cdepi TpaHchepTHOrO L[iHOYTBOPEHHSI.

Y po60Ti BUKOpPUCTAHO Taki MeTOAU AOC/Ii-
JPKEHHS: JIOTIYHUH, iCTOPUKO-IPAaBOBUH, CUCTEM-
HUM, PYHKIUIOHANBHOrO aHasi3y, MOPiBHAJIbLHO-
MpaBOBUM, iCTOPUKO-JOTIYHUM, CTATUCTUYHUH,
€KOHOMIKO-IpaBOBUM, ($OpMaIbHO-IOPUAUYHUN
Ta CUCTEMHO-CTPYKTypPHUU. Bukopucranus Jiori-
YHOIr'0 MEeTOAY A03BOJINJI0 cGOPMYJIIOBAaTH 6a30Bi
NOHATTSl «MOB'SI3aHi 0CO6GH», «KOHTPOJILOBAHI
onepalii», «IpUHIUI “BUTATHYTOI pYyKH”», «I[iHU
KOTHPYBaHb», «TpaHCPepTHe IiHOYTBOPEHHS»,
«MeTO/, MOPIBHAJILHOI HEKOHTPOJIbOBAHOI LIIHUY,
«HeMaTepia/bHi aKTUBU» TolLo. [loegHy04M JIoTi-
YHUW Ta ICTOPUKO-NIPABOBUM MeTOJH, MU 3MOIJIU
BIJICTEXXUTH PO3BUTOK NPaBoBoi Ta ¢pisocoPpchbKoi
AyMKUM 1oA0 ¢GOpMyBaHHSI KaTeropiajJbHOIO
anapary. [lopiBHS/IbHO-TPAaBOBUIN METO/, 3aCTOCO-
BaHO 3 METO aHaJli3y YKPAlHCBKOTr0 MOJAATKOBOIO
3aKOHO/IABCTBA Ta MOPIiBHAHHA HOTO i3 3apy6ik-
HUM. MeToj, CHCTEMHOro aHaji3y BHUKOPHUCTAaHO
JUIsI BUOKpeMJIEHHS1 KpUTepiiB BUOGOpPY MeTony
TpaHcpepTHOTO LIHOYTBOPEHHS1 Ta BU3HAYeHHS
nepeJiiky onepauii, 10 SIKHUX CJ1iJi 3aCTOCOBYBaTU
TpaHcepTHi LiHU Ta NPUHIUI «BUTITHYTOI py-
KW». 3a JONIOMOrOK iCTOPUKO-JIOTIYHOTO METOAY
JOCJIiP>KEHO PO3BUTOK NPAaBOBOIO peryJ/l0BaHHA
TpaHCPepTHOro IiHOYTBOPEHHSI Ta 3aCTOCYBaH-
HSl NPUHLUIY «BUTATHYTOI pyku». PopMabHO-
IOpUJAUYHUNA MeTO/J, 3aCTOCOBAHO IIPU KOHCTATa-
Uil i MOpIBHAHHI OKpPeMHUX 3aKOHOJABYMX II0JIO-
KeHb Ta HOPM Y YNHHOMY NOJATKOBOMY 3aKOHO-
JaBCTBi ¥ MDKHApOJHHUX aKTax. 3a J0MOMOroI0

MeTO/ly eKOHOMiKO-PaBOBOr'0 aHasi3y 3/ilcHe-
HO IOpUJMYHY OLIHKY €KOHOMIYHHMX aJibTepHa-
TUB MeTOAY TpaHCPepPTHOTO L[iHOYTBOPEHHSI.

PE3YJIbTATH JOC/IAKEHHA TA
JUCKYCIA. CxeMa yXujeHHs BiJi CrJIaTU MOJaT-
KiB 3a J0MOMOrow TpaHCPepTHOro I[iHOYTBO-
peHHs npocTta. KomnaHii MoxyTb nepemiliyBaTu
NPUOYTKHU B OPUCAUKIII 3 HIXKYUMU NOJaTKaMHU,
NpoJlaloyy TOBApH/MOCAYTH MOB’I3aHUM CTOpPO-
HaM, PO3TallOBAaHUM y OPUCAUKLIAX i3 HAU3bKU-
MU NOJATKaMH, 33 HWXKYMMHM L[iHaMH, 10 NPU3-
BOJIMTb /10 HU3bKUX JAOXOJIB JJisI KOMIIaHil B
IOPUCAUKIIAX i3 BUCOKMMU MOJATKAaMHU Ta BUCO-
KUX NMPUOYTKIB A/ TOYipHIX KOMIaHii y ropuc-
OUKIiIX i3 HU3bKMMU INoJaTKaMd. HaBnakwy,
KOMIIaHif B IOPUCAUKLII 3 BUCOKUMHU NOAATKAMU
MO>Ke NMpUAGATU TOBAPU Y NOB’sI3aHOI CTOPOHHU B
IOPUCAVKIII 3 HU3bKMMU NOJATKaMH 3a BUILOIO
LIHOIO Ta IOKa3aTH BUCOKI BUTPATHU | HHU3bKI
NpUOYTKH Y CBOEMY 3BiTi Mpo MPUOYTKU Ta 36UT-
KH, 1[0 TpU3BeJie 10 HU3bKUX nojartkiB (Chand,
Turina, Ballivet, 2020).

BijfcyTHicTh a60 HM3bKe ONOAATKYBAaHHS He
BUKJIMKA€E 3aHENOKOEHHS, ajle CTaE NpobJieMolo,
KOJIU LITYYHO BiZJOKPEMJIIOE ONOAATKOBYBAaHUMU
JOXiJl BiJl AiSIbHOCTI, fiIka WOro CTBOpPIOE. Mox-
JIUBICTh TepeMillleHHs NpUOYTKIB i mojaTkoBa
KOHKYpEeHLisl NIpU3BOAATH [0 TOTO, 110 Hailbislb-
i 0Xo4d OTPUMYBaTUMYTh bpuTaHcheki Biprin-
CbKi octpoBy, IlyepTo-Piko, Ipnangisa, bepmyaceki
octpoBHy, KailimaHoBi ocTtpoBwy, Jlrokcem6ypr, Hi-
Jepaanau Ta CiHranyp. k6u Ui 10X04u OTpUMY-
Ba/la KpaiHa KiHI1leBOi MaTEPHUHCbKOI KOMIIaHii, TO
Haib6inbmMy 6GeHedinjiapaMu B abCOJIOTHOMY
BUpaXKeHHI 6y/iM 6 Halbi/bIII €KOHOMIKH CBITY -
Kwuraii i Cnonydeni lllTatn AMepuku (Devereux at
al, 2020).

KepiBuuii npuHnun y npoekti BEPS nossiras
y TOMy, LJ0 MPUOGYTOK MOBUHEH ONOJATKOBYBa-
THUCA TaM, Je 3AiMCHIOETbCA eKOHOMIYHa Jislib-
HICTB, fIKa reHepye NpUOYTOK, i CTBOPIOETLCS Ba-
prictb. [lepepbavanucsa Takox GpyHAaMeHTaNbHi
3MiHU, HeobxifHI /11 epeKTUBHOTO 3aMobiraHHs
NOJABIMHOMY HEONOAATKYBaHHIO, a TaKOX BUNAJ-
KH BiJICYTHOCTI ab0 HM3BKOTO OIOJaTKyBaHHS,
NOB’sI3aHi 3 MPaKTUKOIO, SIKa LITYYHO BiJJOKpeM-
JIIOE OTIOAATKOBYBAaHUM A0Xif BiJ AislJIbHOCTI, SIKa
Horo cTBopro€. lle MOHATTS OyJI0 MPUHHATO He
auie B npoekTi BEPS, ane i1 €Bponeiicbkoo Ko-
MiCi€l0 Ta KiJIbKOMa HaliOHAaJIbHUMH YPAAAMHY, B
TOMY 4ucJi Besnnkor bpuTaHiero.

[lepen6ayasocs, 10 BUKOPUCTAHHS TPaHC-
depTHUX 1iH B onepaLisiX Mi>k TOB’I3aHUMH 0CO-
6aMu BUPILIMTb NOCTaB/aeHi npo6aeMu. [loHATTS
«MoB’s13aHi 0cobu» BHU3HAYeHO B m. 14.1.159
cT. 14 llopaTkoBoro kojekcy Ykpainu (gasui - [IK
Ykpainu): «noB’si3aHi 0cobu - WPUIUYHI Ta/a6o
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¢i3nyHi ocobu, Ta/abo yTBOpPeHHS 6e3 cTaTycy
IOpUANYHOI 0CO6H, BIJHOCMHU MK SKUMH MO-
’KYTb BIUIMBAaTU Ha YMOBU abo eKOHOMiyHi pe-
3yJIbTATH iX AiJIbBHOCTI YU JiIIBHOCTI 0Ci6, SIKUX
BOHU IPEe/CTaBJAIOTD, 3 ypaxyBaHHSAM TaKUX KpH-
TepiiB: oJlHa IOpPUAWYHA Ocoba Ge3rnocepeaHbO
Ta/abo onocepe/IKOBaHO (Yepes MOB’sI3aHUX 0Ci6)
BOJIOJi€ KOPNIOPAaTUBHUMM IIpaBaMU iHILIOI OpU-
JAU4YHOI 0co6u y po3mipi 25 i 6inbiiie BicoOTKiB» 1.

[loB’s;3aHi o0cobU MOXYTb HepeMillyBaTH
NpUOGYTKHU [0 IOPUCAUKLIN i3 HaWOGIIbLI cIpUAT-
JIMBUM IOJATKOBHMM KJIMaTOM, BCTaHOBJIOIOYU
JOBIJIBHO LIHW Ha BHYTPIIIHBOIPYIOBI omepariil.
3actrocyBaHHA TpaHCOEpPTHUX IiH Y LIbOMY BUIA-
JAKY JeMOHCTPY€E MOLIMPEeHUH KJIACUYHUHU MiJxiJ
J0 TI0AaTKOBOI MOJIITUKU. 3aMiCTh TOTO, 1106 BHU-
NpaBUTH Npo6JieMy B MOAATKOBIM cucTeMi, moJi-
TUKH BBOJSITb KOMIIEHCAIiMHi I10JIOXKEHHS, SIKi
nepe/6a4yaoTh BiZNOBIAHICTb BHYTPILIHBOIPYIIO-
BUX LIiH LiHaM, SIKi BUKOPUCTOBYIOTb He3aJIeXHi
cy0’exTH. el cnoci6 He 3aBx/au 3abe3mevyye pe-
3yJIbTAT, OCKUIBKA He3a/leXHi Cy6'€KTH MOXKYTb
He 3/iMCHIOBATH MOAi6HI omneparii a6o iHpopma-
11il IPO HUX MOKe BUABUTHCS HEJOCTYIIHOIO.

fAxmo “AeTbCca Npo TOBapH KiHLEBOr0 BUPO-
OHULITBA, TO LIiHM HA HUX JIETKOJOCTYIHI — Lie
IiHU KOTUpyBaHb. K/IIOUOBUM [ONOBHEHHSM €
Te, 1110 Telep 3aKOH J03B0JIIE BUKOPHUCTOBYBATHU
IiHK KoTupyBaHb (1. 14.1.94-1 ct. 14 [IK Ykpai-
HU) Ha OCHOBI MOBiIOMJIeHb BU3HAHUX iHOpMa-
L[IMHUX areHTCTB, SKi BBaXalOTbhCA aZleKBaTHUMHU
Ixkepesnamu iHdopMmanii. /lo HUX HaJeXkaTh TaKi
areHTcTBa, K Bloomberg, Thompson-Reuters,
Platts, Argus Media Tomo. KoHkpeTHH nepesik
Mae 6yTH ckaajeHud MiHicTepcTBoM ¢iHaHCIB
Ykpainu Ta [lepKaBHOI0 MOJATKOBOIO CJIYKG0I0
Ykpainu y cniBnpati 3 ¢paxiBusMu rajaysi.

Jist 1boro cneuiajJbHOro NpaBuJa TpaHcde-
pPTHOro ILiHOyTBOpeHHS1 NMOTpe6Gye BH3HAYEHHS
TOBapiB, Ha fIKi BOHO MOWMPIOETbCA. Takui ne-
peJiik [03BOJIMB 6M YCYHYTH JBO3HAYHICTh Y 3a-
KOHi. ByJ10 6 po3yMHO BHECTH y CIIMCOK OOMexKe-
HUU nepeJsiik TOBapiB, AJS AKUX HEMAaE CyMHIBIiB
0Zl0 JpKepeJsl JaHUX Npo pUHKOBI LiHU. OCHOB-
HUMHM KaHAuJAaTaMU Ha BKJIIOYEHHA [0 LbOro
CIIUCKY € NUIEHHUIA, KyKypy/3a, COl Ta COHALIHU-
KOBa 0J1ifl, BpPaXxOBYIOUM IXHI0O 3HA4YHY 4YacTKy B
TOBAapHOMY eKCIopTi YkpaiHu. /lo 1jboro Cnucky
JOLIJIbHO TaKO0X JOJAaTU OCHOBHI MiHepaJIbHO-
CUPOBUHHI pecypcu. [loBHUI cIUCOK TOBapiB, AKi
BBa)XKaTHMYTbCsI TOBapaMHU JJid Liselt TpaHncdep-

IMlomaTkoBUM KoOZEKC YKpaiHU 3aKkoH
Ykpainu Big 02.12.2010 Ne 2755-VI // B/l «3akoHo-
JaBcTBO YkpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/2755-17 (nata 3Bep-
HeHHs: 05.01.2024).

THOTO LIiHOYTBOpPEHHs, NOBUHEH NiAroTyBaTH
Ka6inet MiHicTpiB YkpaiHu.

B iHmWMxX Bumaakax TpaHcPepTHi LiHU BU-
3HAYalTbCA Ha MiJICTaBi 3aIpONOHOBAHUX I'SITH
MeTO/iB. 3aKOH BU3HAYa€ KpUTepii BUOOpPY HaM-
O/IbLI OMTUMAJIBHOTO METOAY 3 THX, 110 BU3HAYe-
Hi y [IK Ykpainu. Haii6inbim miaxogdimym MeTto-
JIOM LIIHOYTBOpPEHHA Ha TOBAapH 3aKOH BU3HA4ae
MeToJ, IOpPIBHAJBHOI HEKOHTPOJIbOBAHOI LiHU
(m. 39.3.2.1 ct. 39 IIK YKpaiHu), He3aJEXKHO Bij
MOXJIMBOCTI 3aCTOCyBaHHA iHmoro mMerony. Ilia-
THUKH NOJATKIB MOXYTb KOPUTYBaTH LIiHH, BCTa-
HOBJIEHI 32 TaKUM METOZO0M, OJHAK y 3aKOHO/aB-
CTBi He BHU3HAYeHO OOMEXEHHS /Il MOXKJIUBUX
TUIIB KOpUryBaHb. KopuryBaHHs JonycTUMI IpU
HasiBHIM pi3HUI B IKOCTi Ta BUTpaTax Ha ppaxr,
NOPTOBUX BUTpPATax i BUTpaTax Ha CTPaxyBaHHH,
CIJIaYeHUX 3aMOBHMKOM. fIKIIO KJIEHT € MOB’s13a-
HOIO CTOPOHOIO0 IIMX NOCTa4Ya/IbHUKIB IOCHYT, CJiJ,
3aCTOCOBYBATU NMPUHIIUI «BUTSATHYTOI pYKU».

PecTpykTypu3aliisi 6i3Hecy € CkaZiHOI0 cde-
poto y TpaHchepHOMY LiiHOyTBOpeHHi. Koiu dy-
HKLii, aKTUBU Ta PU3UKU pPeOpraHi3yroTbCAd B
Mexkax MHK, 6i3Hec MHK ¢akTuuHO 3MiHIOEThHCSA
3aKOpZIOHOM pasoM i3 mpodineM NpubyTKy pis-
HUx adisiioBaHMX KOMNaHiN. Y pesy/bTaTi 6a3u
ONOJAaTKyBaHHA TaKOX NepPepo3NOoAiNfaI0ThCs, X0-
4a XOJIHOI IBHO KOHTPOJIbOBAHOI omepalii He BiJ-
oyJiocs. [Ipote no/iibHa nepeiada 6isHec-QyHKITIH
a60 MOX/IMBOCTEN MiK He3a/IeXXHUMH CTOPOHAMU
He Bifi0yJsiaca 64 6Ge3 BiZimoBijHOI KoMmeHcarlii.
Te, [0 MOXe BUIJIAAATU AK CTpaTeriyHe pillleH-
Hsl Npo peopraHisanito rososHoro odicy MHK,
MiX He3aJIeXXHUMU 0Cc06aMHu 03Havasio 6 pHHKO-
BY OIlepallilo, OL[iHeHY BiZIOBIHO 40 OYiKyBaHOI
NPUOYTKOBOCTI, IKy KOXXHa CTOpPOHA HAJla€ Ime-
penanuM ¢yHKIigM. Pekomenaanii OECP o0
TpaHCchepHOro LiHOYTBOPEHHsI BU3HAIOTh, L0
[[}0 CUTYyallil0 MOTPiGHO OI[iHIOBATH 3a MPUHILIU-
MIOM «BUTSITHYTOI PyKHU».

Jlo mepesiky rocrnozapcbKux omnepauid, Jo
SIKMX CJIii 3aCTOCOBYBAaTH TpaHCchepTHe LiHOYT-
BOPEHHSI Ta MPUHIUIT KBUTATHYTOI PyKK» (L. «e»,
m. 39.2.1.4 ct. 39 IIK Ykpainu), BifHOCATb TaKOX
peCTpyKTypH3alLlilo, 06MeXylud 3acTOCYBaHHS
TpaHchepHOro LiHOYTBOPEHHS1 BUINaJKaMHy, sKi
NPU3BOJATH 10 3MeHIleHHsI piHaHCOBOTO pe3yJib-
TaTy MJIaTHUKA NOJAATKiB. 3aCTOCOBYBaHHSA TpPaH-
chepHOro LiHOYTBOPEHHS Ma€ GYyTH CUMeTpHY-
HUM pe3yJibTaTaM peopraHisalii, HaBiTb AKLIO
MHK nepepnae aisyibHicTb a60 GyHKIL, AKi Ie He
NPUHOCATH A0X0Ay (HalpUKJIaJ, HEBUKOPUCTaHA
JlineH3is).

TpaHcdepTHe 1iHOyTBOpEeHHSI 3aCTOCOBY-
ETBHCS JIJIsl ollepalliil i3 HeMaTepiaJbHUMU aKTH-
BaMHU (mm. «B» m. 39.2.1.4 ct. 39 IIK Ykpainu):
«orepalii 3 HeMaTepia/IbHUMHU aKTUBAMH, TAKUMHU
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AK pOSJITI, JliljeH3ii, 71aTa 32 BUKOPUCTAHHA Ia-
TEHTIB, TOBApPHUX 3HAKIB, HOY-Xay TOILO, a TAKOX
3 OyAb-IKUMH iHIIMMHU OG’€KTaMU iHTeJIeKTya-
JbHOI BaacHocrti»!. Kommnanisgs Moxke mepenaTu
CBOI0 IHTeJIeKTya/lbHy BJIACHICTb KOMIIQHISIM-
pe3ujieHTaM IMOJaTKOBUX raBaHel i BUILIayyBa-
TH IM POSJITI, YHUKAK4¥ ONIOJAaTKyBaHHA JOXOLIB
y CBOI#l KpaiHi 3 BUCOKMMU CTaBKaMU MOJATKiB.
Xoda iHTe/JeKTyajibHa BJIACHICTh (MpPOMMCJIOBA
BJIACHICTb) IIHMPOKO 3aCTOCOBYETHCS AJS1 YHUK-
HEeHHSl OINOJAaTKyBaHHS, 3aKOHHICTb ILjiei cxeMHu
Ayxe cyMHiBHa. [IpoMuc/I0Ba BJIACHICTB € TAKOIO
K CKJIaZIOBOI0 GAKTOpPiB BUPOGHHUIITBA, K i OY/1b-
sKa iHma. BukopucranHs GpakTopiB BUPOOGHUIIT-
Ba /103BOJISIE OTPUMYBATU NPUOYTKH, sIKi MiJs-
raloTh ONOAATKYBAaHHIO B KpaiHi /pkepesa J0X0-
JiB, @ YUCTUH NPUOYTOK Mic/s CIJIATHU NMOJATKIB,
BHeCKIiB i 300piB, nmepeabadyeHUX 3aKOHOJABCT-
BOM KpaiHH, MOKe€ BUKOPUCTOBYBATHUCA JAJS BU-
IJIAT POSNITI ¥ 6yAb-AIKUX iHIUX Iijed. [Ipomuc-
JIOBA BJIACHICTb He aMOPTU3YEThLCS, a MOJATKOBA
c/Iy>k6a He MOXKe i He IOBUHHA aHasi3yBaTH, SIKY
YaCTHMHY JO0XOAYy OTPUMAaHO BiJ, BUKOPUCTaHHA
KO>XKHOT'O NaTeHTy, TOProBoi Mapku, Hoy-xay, ¢o-
PMyJIH, TEXHOJIOTI], KOMITIOTEPHOI MpOrpamMmu To-
mwo. EdekT, kUil ofepKye KoMMaHisi BHACIAiA0K
3a/lyyeHHs iHTeJleKTya/lbHOI BJacHOCTI, 6yJe Bi-
JlobpakaTuca y BeJIMYMHI NPUOYTKy, NiABUILEHH]
KOHKYPEHTOCIIPOMOXXHOCTI, BapTOCTi, LiHI TOILO.
3aJleXKHO Bij, O4YiKyBaHUX pe3yJIbTATiB KOMIaHis
MO>Ke BU3HA4YMTH LiiHy, 1Ky BOHA rOTOBa 3allJIaTH-
TH 3a IHTeJIeKTya/IbHy BJacHicTb. [Ipyyomy omia-
Ta MOXJIMBA JIMLIE 3a BJIACHI KOLITH MicJas CIJIaTH
HaJIeXXHOI CyMM NIOJaTKiB, BHECKIB i 360DiB.

BukopucToBytouM BCi HasiBHI y KoMNaHii ¢pak-
TOpPY BUPOOHUIITBA, BPaxOBYIOYM OCHOBHI GOHAH,
MpaliBHUKIB, IHTeJIeKTya/bHy BJIACHICTb TOLIO,
BUPOOGHUK OTpuUMye npubyTok. [licis omopaTky-
BaHHA Liell NpUBYTOK PO3NOAIIAETHCI MiX BJac-
HUKaMH{ 6e3 BTpY4YaHHS NOJATKOBOI Cayx6u. lle
03HaYagE, 110 OCTAaTOYHA CyMa BUIJIAYEHOT0 pod-
JITI BU3HAQYA€ETbCA pe3yJibTaTaMU AidabHOCTI. He
MOK€e HaBiTb CTAaBUTHUCS MUTAHHA TaK, 10 3a pa-
XYHOK JIep>XaBHUX KOIITIB pipMa CI/IaTUTh POSITI
(koMycb) i mokaxke 36MTKH (60 crlaTuja 3ab6ara-
TO), sIKi 3HOBY KOMIIEHCY€E 32 PaxyHOK JlepKaBHHUX
KOIITIB, OCKIJIbKM MPAKTU4YHO B yCiX KpaiHax 36U-
TKA BUPAXOBYIOTbCA 3 ONOJATKOBYBAaHOI'O IpH-
O6yTKYy B MallOyTHbOMY.

ToMy nopaTKoBi opraHu NOBUHHI MaTU MO-
JKJIMBICTb OI[iIHUTH pe3yJsibTaTH Mpami (ofepKaHi

IMlogaTkoBUM KoOZEKC YKpaiHU 3aKkoH
Ykpainu Big 02.12.2010 Ne 2755-VI // B/l «3akoHo-
JaBcTBo YkpaiHu» / BP Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/2755-17 (nata 3Bep-
HeHHs: 05.01.2024).

J0X0AH) 1 NMPOCTEXUTHU 3a CIJIATOI HaJeXHOI
CYMHU NOJATKIB, BHecKiB i 360piB. Pemrtra goxoay
MOXKe OyTH po3mojjijeHa MiX B/JIacHUKaMu 6Ge3
3a/Iy4yeHHd NOAAaTKOBUX OPraHiB.

BUpoOHUK, IKUN 3a/yyae MPOMUCJIOBY BJia-
CHICTb, MOKe OLIIHUTH ii 3HaYeHHH JJ1q cebe i BU-
3HAUUTH, Ky CaMe CyMy BiH FOTOBUH CIJIATUTH
3a ii BUKkopucTtadHHsd. OiHaK po3paxoByBaTHU BiH
MOJKe JIMIIe Ha BJacHi J0X0AW — Ha NpUBYTOK
Mmicjsi MOro ONoJaTKyBaHHS B KpaiHi [pxepeJa.
JlepkaBa He NoBMHHA QiHAHCYBaTH NOKYIKY iH-
TeJIeKTyaJ/IbHOI BJIACHOCTI, TaK CaMO K BOHA He
¢diHaHCye TpU6aHHS PENITH OCHOBHUX GOHIIB.

3 oryigly Ha BUIe3a3HayeHe omeparlil 3 He-
MaTepialbHUMHU aKTUBAMU JOLIJIbHO BUKJIIOYHUTHU
3 MepeJiiKy omnepalii, 10 IKUX CJIif, 3aCTOCOBYBAaTH
TpaHCPEPTHI I[iHK Ta NPHUHLUI BUTATHYTOI PYKH.
BogHovac ciif, 3anpoBaIMTU NMPUHLMII ONOAAT-
KyBaHHSl Ha OCHOBi [epesa, TOOTO MOAATKHY,
BHECKH i 360pH CIJIAYYIOTHCS TaM, Jie BUILIaYeHa
3apo6iTHa mIaTa ¥ ofep:kaHo NpuoyTokK (ae da-
KTUYHO BUKOPHCTOBYIOTbCH MaTepia/bHi Ta He-
MaTepiasibHi aKTHUBH).

Ko B 3aKOHOZABCTBI 3aKpINUTH HOPMY,
3TiIHO 3 KOO POSAJITI BUIJIA4yIOThCA BUK/IIOYHO
3 NpUOYTKIB, AKi 3aJMIIAIOTBCA KOMMNaHIl mic/s
CIJIaTU TOJATKIB, BHECKIB i 300piB, nmepenbaye-
HUX 3aKOHOJZABCTBOM KpaiHH, MOXJIMBOCTI ILIaX-
paiicTBa 3 posi/ITi 3SHUKHYTh 6€3 »KOJHHUX 3YCUJIb 3
OOKY [T0JaTKOBUX OpraHiB.

Jlo rocriojapcbKux onepauin Ajs Lijied Tpa-
HchepTHOro LiHOYTBOPEHHS M. «I» m. 39.2.1.4
cT. 39 IIK Ykpainu BifiHeceHO omepauii 3 KymiBJi
YUY NPOJAKY KOPMOPAaTHBHUX NpaB, akuiil abo iH-
KX {HBECTHUILIiIH, KymiBJIi Y4 NPOAAXKY AOBroCTPO-
KOBUX MaTepiaJlbHUX 1| HeMaTepiaJbHUX aKTHUBIB.
[ BIOCKOHA/IEHHSl L[bOTO MYHKTY HeEOOXiJJHO
3a6e3MeyuT KOTHMPYBaHHS aKLill YKpaiHCbKUX
KOMIIaHiM Ha BiAKpUTHUX Oipkax, siki /03BOJIATH
BU3HAYWUTH peasibHy BapTiCTh akuid, 6e3 3acTo-
CyBaHH$ TpaHCPEePTHOro LiHOyTBOPEHHS.

[l mepeMileHHsI MpUGYTKY MOB’sI3aHi 0co-
6W yacTo 3JiHCHIOIOTH omneparii, IKi He MawTb
€KOHOMIYHOI0 3MiCTy i MiX He3aJeXHUMHU 0Co-
6amMu He 3AilMcHIOI0ThCs. ToMy nepes TUM, SIK BU-
3HayaTU TpaHchepTHY LiHY, BUHHUKAE HeobOXif-
HicTb 3'sicyBaHHA MeTH oneparnii. JouisbHicTbh
3/liiCHEHHs TOCNOJapChbKUX Omepaliil nepenba-
Yya€e HasiBHICThb JijioBoi MeTu. [loHATTS «AisoBa
MeTa» BU3HavyeHo B 1. 14.1.231 cr. 14 [IK Ykpai-
HU: pO3yMHa eKOHOMi4yHa mpuyHHa (AisnoBa Me-
Ta) - IPUYMHA, sIKa MOXKe OYTU HasiBHA JIMLIE 3a
YMOBY, L0 IUIATHUK NOJAATKIB Ma€e HaMmip ojep-
»)KaTU eKOHOMIYHUM edeKT y pe3yJbTaTi rocmno-
Japcekoi aigapHocTi. lle Bu3HayeHHsa y Kogekci
BBE/IEHO JIaBHO, OZJHAK e He MaJIO >KOJHOTO CeH-
Cy, OCKIJIbKM BOHO He 3raZlyBajlocsl B »KOJHOMY
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IHIIOMY pO3AiJi i, BiAIOBIAHO, Hile He 3aCTOCO-
ByBaslocd. 3akoHOM YkKpaiHu «IIpo BHeceHHA
3MiH fo IlomaTKoBoro Kojekcy YKpaiHM I0OJ0
BJOCKOHAJICHHA aJMiHICTpYBaHHA NOJATKIB, yc-
YHEHHS TeXHIYHUX Ta JIOTIYHUX Hey3rOo/KEeHOC-
Tel y NoJaTKOBOMY 3aKOHO/IaBCTBi» BiJi 16 ciuHs
2020 poky Ne 466-IX el myHKT A0MOBHEHO a6-
3auoM ApyruM: «EkoHOMiuHUN edeKT, 30KpeMa,
aJle He BUKJIIOYHO, Nepejbadyae npupict (36epe-
>KeHHsI) aKTHUBIB IUIaTHUKAa MOJATKIB Ta/abo ix
BapTOCTI, a TaK CaMO CTBOPEHHS YMOB /I TaKO-
ro npupocTty (36epexxeHHs1) B MalbyTHbOMY». Y
HACTYNHUX a63alax LbOro MyHKTY HAaBOJAUTHCS
nepeJiik O3HaK, fAKi BKa3ylOThb Ha BiJICYTHICThb Ai-
soBOI MeTH. lli BM3Ha4YeHH 3aCTOCOBYIOTbCH VY
n. 140.5 ct. 140 logaTkoBOro Kojekcy YkpaiHu
JUIsl KOpUTyBaHHA QiHAaHCOBOIO pe3yJbTaTy, BU-
3HAYEHOTO0 33 NPUHIIUMIIOM «BUTSATHYTOI PYKHU».

PesysibTaT onepanii Moxe OyTH MO3UTUB-
HUM a60, HaBIIAKW, HEraTUBHUM, HABiTh SKILO
MeTow olepallil 6ysa ekoHoMiyHa Burojga. Ciii-
[Iyloud OYKBi 3aKOHY, HEMOXJIUBO BU3HAYUTHU
HasIBHICTb KOMepIiiiHOI MeTH, OB’s13y10uH ii Ha-
SBHICTBb i3 pe3ysbTaTOM yroju. BigmosigHo 10
KOHLenujii AiJioBoi MeTU MeTa yroAd Ma€ 3Ha-
YeHHsI He3aJIeXXHO Biji GaKTUYHOTO pe3y/ibTary,
SKWH y 3BUYAlHUX Gi3HEC-yMOBax 3aBX/JU € He-
BU3HayeHUM. KoMmaHiss He MOXKe CTOBiZICOTKOBO
nepeA6adyuTH pesynbTaT yrogd. OgHaK He cJif
NpYMEHUIYBaTH MPaKTUYHY CKJIaAHICTb [0OBe-
JleHHs HaMipy yroau.

IcHye TakoX KOHLlenTyaJbHUK HeJAOJIK IIO-
HATTA «JJIoBa MeTa». BiH mosiarae B ToMy, 1110
BUKJIIOYAIOTbCSl 3aKOHHI Gi3Hec-cuTyallil, OCKisb-
KW 6GaraToHallioHa/IbHI MiANPUEMCTBA MOXYTb
OyTH TOTOBi Ta 3/1aTHIi JiSITU TaK, K He3aJIeXHi
koMnaHili. Hanpukiaz, AKWo JBa He3aJeXKHUX
Cy6’€EKTH MalOThb MOHOIIOJIBHY BJajy HaJ iHIIH-
MM, HEBU3HAYEHICTh MOXe CTPUMaTH IX BiJ| 3[i11-
CHEeHHS BeJINKWX iHBeCcTHUIiH. LI HEBU3HAYEHICTh
3HUKaE y BUNAJKy adinifioBaHUX KOMNaHiH, J0-
3BOJISIIOYH IM BeCTH Oi3Hec Tak, Hi6W BOHU € iHTe-
rPOBaHMM JIAaHLIOrOM noctaBok. CaM QakT Toro,
10 He3aJIeXKHi KoMIaHii He OYAyTh 3/IiHCHIOBATH
onepauii, sk MHK, He € J0CcTaTHbOI NPUYHHOINO
KOHCTaTyBaTH BiJICYTHICTb Ai/IoBOI MeTH. Heobxi-
JIHO PO3TJISSHYTH Gijiblile KBaTiiKyI0OUHX 03HAK.

JlijioBa LiJib 0CO6GJIMBO MOTPi6HA [/ aHai3y
TpaHCchePTHOIrO LiHOYTBOPEHHS, 006 YHUKHYTHU
nepemienHs npubytky MHK. Komepuifina meTa
3aCTOCOBYETHCA JiMlIe JO0 KOHTPOJIbOBAaHUX Olle-
paiiiii, a He /1o onepaliii 3 yciMma Hepe3uJeHTaMU.
[lnaTHUK mojaTKiB 30060B’13aHUIN 33JJ0KYMEHTY-
BaTH Ta NpPOJEMOHCTPYBaTH HAABHICTb KoMep-
LiliHOI MeTH AJ1s1 ioro onepariit ycepeauHi rpymnu.
[la BUMoOra BUK/IaZleHa fIK 4YaCTHHA INpouecy J0-
KYMEHTyBaHHSl TPaHCPEPTHOro LiHOYTBOPEHHS.

[yHkT 39.4.6 ct. 39 IIK YkpaiHu BU3HaAYa€ 3MicT
JOKyMeHTallil 3 TpaHcHePTHOrO I[iHOyTBOPEHHS.

[lepeBipka AijioBOi METH 0COGJIMBO KOPHCHA
IIPY 3aCTOCYBaHHI IPUHLMIY «BUTATHYTOL PYKU»,
KOJIU HeMa€e MOPIBHAHHUX PUHKOBUX oOlepariil.
BifgcyTHICTD He3a/leXKHUX NOPIBHAHHUX [JaHUX
MOXe BiZibyBaTHCs depe3 Te, L0 OaraToHalioHa-
JIbHI TiNPUEMCTBA MPAIIOIOTb y CHOCI6, AKUN
iHII He MOXKYTb BiATBOPUTH, 26O TOMY, 1110 Gara-
TOHALiOHa/IbHI MiANPUEMCTBA MAKTh YHiKaJbHI
(i 3akoHHi) MoXx/IMBOCTI A/ 6i3Hecy, abo ToMy,
1110 TaKi TpaH3aKLii 3/jiIHCHIOIOTbCA AJIs1 3HUKEH-
Hs IJI06a/IbHOTO MOJATKOBOTrO TAraps miANpUeEM-
CTB3, a 0TXKe, He MaloTh KOAHOI KOMep1LiiiHOI Me-
TH B TOMY CEHCi, 110 He3aJIeXXHi 0CO6U MOXYTh
O6paTH y4acTb y MOJiGHINA cxeMi jiuile 3 maxpau-
CbKUM HaMipoM.

[lepeBipka Ain0BOI MeTH [0O3BOJSIE OpraHy
BJIaZi BUPIIINUTY, 9K JiTH B IUX BUNIAJKax. Tpa-
H3aKIil, IKi He MalOTh aHAJIOTiB Ha PUHKY, AKLIO0
BOHM HaJIEXKHUM YHMHOM OKpECJIEHi, MOXKYTb OYTH
OIliHeHi 3a MPUHIIUIIOM «BUTSATHYTOI pyKH» 3a JI0-
MMOMOTOK METO/IB, SIKi He IOKJ/IaJal0ThCs Ha MOopi-
BHSIHHSI 2060 He BU3HAIOTbCHA TaKUMH, L0 He Ma-
I0Th KOMEPIiHOI cyTHOCTI. Ki1touoBUM acriekTom
TECTY Ha JiJIoBy MeTy (3a BiJICYyTHOCTI MOPiBHSIH-
HUX ollepalliil) € BU3HAUYeHHS TOrO, YH BCTyIUIA 6
He3aJieXXHa CTOPOHA, MOTHMBOBaHa NPUOYTKOM, y
Taky omneparnito. Hanpukiaaz, yroga npo LeHTpa-
JlizoBaHi 3akymiBJi 3 adiysiioBaHUM MiATPUEMCT-
BOM He Bi/[OBijlaTUMe TeCTy Ha JiJI0OBy MeTy (a
OTXKEe, NPUHIUIY «BUTATHYTOI PYKHU»), SAKIIO
MJIATHUK MOJATKIB MIr peajbHO NMpUAOGATH Bij-
MOBiJIHI TOBapH/MOCAYTA HA KpalluX yMOBax Bif
IHIIOro nocradajibHUKa. OfHaK KOHLeNIisg pea-
JIbHO JOCTYNHUX BapiaHTIB He 6y/a NpUHUHATA B
3akoHi. lleli Hepo/ik cTBOprOBaTUMe MNOCTIMHY
HEeBU3HAYEHICTh | Mae 6yTH HaAJIEXKHUM YUHOM
BUIIPaBJIEHUH.

[TosiokeHHS IPUHLIMNY «BUTSTHYTOL PYKU» i
HaABHICTb JIJIOBOI MeTH CJIiJi pO3rJfgfaTH OKpe-
Mo. CripaBXXHSl He3aJiekHa TPaH3aKIif MOXe He
NpPONTH NepeBipKy Ai0BOI MeTH, i L MOMUIKA
He MaTHMe BiJJHOLIEHHA A0 NPUHLIMYNY «BUTAL-
HYTOI PyKH», OCKIJIbKH BiH He 3aCTOCOBYETLCS 0
He3aJIeXKHUX TpaH3akLii. [Ipu 3/ilicHEHHI HEKOH-
TPOJIbOBAaHUX ONepauiil 3 Hepe3ugeHTaMu ¢diHaH-
COBUM pe3y/ibTaT [0 ONOAATKYBaHHS 30iJ1bLIy-
eTbcs Ha 30 % Big BapTOCTi Mpojaxy (BiANnoBiAHO
Jo m. 140.5.5-1 ct. 140 [IK Ykpainu). OgHak He-
3p03yMiJIO, YU 3aCTOCOBYBAaTUMETBCA Lie II0JIO-
JKeHHS1 TpaH3aKLil, siki He IPOXoAATh nepeBipKy
6i3Hec-MeTH. KOHTpoJIbOBaHA ollepallis MoXe He
MaTH KOMepLiiHOI MeTH, ajie BCe O/JHO Bi/[OBiAaE
OPUHLUNY «BUTATHYTOI pyku» (m. 39.5.4.1 ct. 39
[IK Ykpainu). OfgHak BifgcyTHicTb 6i3Hec-MeTH
BUKJ/IIOYAE MOTPeOYy 3aCTOCyBaHHS NPUHLUMY
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«BUTATHYTOI pyku». ToOMy BiACYTHICTH [is10BOI
MeTHU TATHE 3a C06010 HEBU3HAHHS, ajle He caMo-
KODUTYBaHH4, sIKe MOKe 3aCTOCOBYBATUC, JIUILIE
AKII0 BOHO He 3BMEHIIUTD 0JJaTKOBe 3060B’3aH-
HA (cT. 4. 3akony YkpaiHu «[Ipo BHeceHHs 3MiH
no IlogaTkoBOro kKozekcy YKpaiHu 100 BAOC-
KOHaJ/IeHHA aJMiHiCTpyBaHHA IOJATKIiB, YCYHEH-
H TEXHIYHUX Ta JIOTIYHHUX HEY3TrOoJpKEeHOCTeH y
NOJATKOBOMY 3aKOHOAABCTBi», m. 39.5.4.1 cT. 39
[IK Ykpaiuu).

YKpailHCbKe 3aKOHOAABCTBO MiCTUTB Cllelia-
JIbHI IpaBWJa, 110 BM3HA4alTb MOB’I3aHUX CTO-
piH i obMexxeHHs KamiTasizanil. IcHye BUHATOK
11010 IOPOTY Y4acTi, AKUI BU3HAYAE, YU € CTOPO-
HU MOB’SI3aHUMH IS LisIel TpaHchepHOro LiHOY-
TBOpPEHHSI: «0JIHa IOpUJUYHa ocoba Gesmnocepes-
HbO Ta/abo omocepeAKOBaHO (Yepe3 MOB’SI3aHUX
0cib) BOJIOZi€ KOPNOPAaTHBHUMM NpaBaMHU iHIIOL
I0puAuYHOl 0cobu y po3Mipi 25 i 6isnbiue BifcoT-
kiB (kpiM MiKHapogHUX (QiHAHCOBUX OpraHisa-
[iK, AKi BiZIMOBiTHO /10 Mi>KHAPOJHUX JAOTOBOPIB
YKpalHu HaJisieHi npUBiJIeIMHA Ta IMyHiTeTaMy,
Ta Cy6’e€KTiB rocrnoZapoBaHHs, BJACHUKOM iCTO-
THOI y4acTi y po3mipi 75 i 6isblie BificOTKiB, y
SIKHX € Taki Mi>kHapo/iHi ¢iHaHcoBi opraHizarii)»
(m. 14.1.159 cr. 14 [IK Ykpainu). BcraHoBieHuM
nopir y4acti 75 % f151 MidkHapoAHUX QpiHAHCOBUX
opraHizalili He MO)XHa BBa)XaTH BUIPaBJAHUM.
Amxe ykpaiHcbka ¢inis Takoi ¢iHaHCOBOI ycTaHo-
BU (HampHK/I3Jl, KOMepLUiMHWUH 6aHK) miassrae
pery/sipHoMy NoJaTKy Ha NPUGYTOK i MOXKe MaTH
Ti caMi CTUMyJIM niepeMilllyBaTH MPUOYTKU 3aKOP-
JI0OH, OTPUMYIOUYU KOHKYPEHTHY IlepeBary Ha BHY-
TpimHbOMY pUHKY. Kpim nporo, fo nux ¢inaHco-
BUX OpraHisaliil He 3aCTOCOBYETbCS BU3HAUYEeHHS
NOB’SI3aHUX CTOPiH 3 TOYKH 30py KOHTPOJIIO ye-
pe3 BiiHOLIEeHHs 6OPry 10 BJACHOIO KaMiTaity.

BBeseHi 3MiHM 10 3aKOHOJABCTBa iCTOTHO
YCKJIQJAHATDb 3aBJaHHA MOJATKOBUX OpraHiB, aje
He 3abe3neyaThb JOCATHEHHS 3allJITaHOBAHOIO pe-
3yJIbTaTy, i He Jinlle B YKpaiHi. [[po6seMa B ToMy,
110 O6CAT peryJiloBaHHs 3pPOCTA€E HACTI/NBbKY, 110
peaJsibHa npobJieMa B3araJii BUNajae 3 noJs 30py.
Kosu 3anpoBapKyBaBcs NPUHLUI «BUTATHYTOI
PYKy», TO CTAaBUJIOCS 3aBJJaHHS MO 3a6e3nedeH-
Hs BiJIIOBiAHOCTI Mi>X MPHUOYTKOM KOXHOTO CY-
6’ekTa i [0[AHOI0 BapTICTIO, CTBOPEHOI MHOTO
AisnpHicTio. OLliHeHa pUHKOM J04aHa BapTiCThb i
€ LiHa. ToMy fouinbHO KOHUeENuio TpaHchepT-
HOIO LIiHOYTBOPEHHS NOLIMPUTH Ha OLIHKY caMe
JI0JIaHOi BapTOCTi, a He 0OMEXYBaTHCA MPUOYT-
koM. [Ipu6yTOoK MOKe OYTH mepeMillleHUuH JInIile
SIK CKJ1aZi0Ba A0AaHol BapTocTi. [[puyomy y HOBii1
I0pucAUKLii 15 ckjIajoBa 6yZe 3apaxoBaHa [0
BUTpaT. ToMy npob6JieMa noJisirae B OLiHIL Besu-
YUHUA J0JAaHOI BapTOCTi, CTBOPEHOI Yy KOXHIil
IOpUCAMKLIL, 1 11 onoJaTKyBaHHI 3a MPUHIIUIIOM

Jokepesa. Y IIbOMy BUINAJIKy NpobseMa TpaHcde-
PTHOTO LiIHOyTBOPEHHSA 3HUKAE B3araJi.

PUHKOBY OLIiHKY J04aHOI BapTOCTI MOXKeMO
BBa)KaTH aJbTepPHATHUBHOIO KOHILenuii TpaHcde-
PTHOTO L[iHOyTBOPEHHH | IPUHLUIY «BUTATHYTOI
pyku». Bijomo iBa cioco6u BU3HaYe€HHS JJ0JaHOl
BapTOCTi, KOXeH 3 SKHWX MOXHa peaJi3yBaTu
JBOMa MeTOJlaMM — NPSAMUM i HenmpsAMUM. MU 30-
cepeuMO yBary Ha OpsIMOMY aJuUTHUBHOMY (6a-
JIAaHCOBOMY) MeTOJi, IKUU Jlae BUYEpIHY Bizamno-
BiZilb Ha CTPYKTypy AoAdaHol BapTocTi. CTBopeHa
JloJlaHa BapTiCTb JOPiBHIOE cyMi GaKTOPHUX [10-
xoZiB ¢ipMu - GoHAY omsaTH npaui i IpubyTKy
(Tait, 1988):

AB=p+w,

e w — GOH/, OIJIATH Tpari; p - npubyTok; /B -
Jl0JlaHa BapTiCTh.

JlojaHa BapTicTb BU3HA4Ya€ pe3yJbTaT Aifd/b-
HOCTI OKpeMOoro MmiANpHUEMCTBA HE3AJIEXKHO Bif,
TOTO, Y4 TaKe NiIPUEMCTBO Y CKJIaZAl Mi>KHapOA-
HOI KoMIaHii a6o GyHKIioHY€E He3anexxHO. O4eBU-
JTHO, WO 151 3a6e3MevYeHHs] IOBHOI'O0 KOHTPOJIIO
pe3yJIbTaTiB AiAJIBHOCTI KOXKHOTO MiZIPUEMCTBA
JlOCTaTHbO O3HAMOMUTHUCA 3 NMOJATKOBOIO JeKJa-
pavui€ro BiAnoBiAHOro MiANPUEMCTBA.

Jlojlana BapTicThb caykuThb 6asoro [1/IB, npu-
6yToK — 633010 MOAATKY Ha NpUOYTOK, GpoHJ oII-
JIaTH Tpali MoXke CTAaHOBUTH 6a3y KiJIbKOX Noja-
TKiB, BHeckiB i 36opiB. Hampukiaz, B YkpaiHi
boHg ontaTu npani € 6a3010 €AUHOTO COLiaIbHO-
ro BHECKY, NOJATKy Ha J0xoAu (i3MyHHUX ocCiB i
BilicbKOBOro 360py. fIKI[0 3HAaTH CTaBKU NOJAT-
KiB, BHeCKiB i 360piB Ta cyMy MOJATKy, BHECKY i
360py, CIJIayeHy A0 OHO/KETY KOKHHUM IJIaTHH-
KOM, MOXHa JIETKO 0GYMCIUTH 10JaHy BapTiCTh.

[llo6 ofep:x«aTu COpaBeJIMBY PUHKOBY Bap-
TiCTB, CJIiA OGUHUCIUTH CYyMY:

CPB = /IB + I1/1B + amopTu3aliis + BUTpaATH.

BuTpaTty - ue cnpaBejJ/iMBa pUHKOBA Bap-
TicTh pe3y/bTaTiB MonepeaHix cTajiii BUPOOHU-
4yoro LUKJ/Y, IKi BAKOPHUCTaHi Yy BUPOOHULTBI Ha
KOXKHIN HacTynHi# cTazii.

[Ipu 3acToCyBaHHI ClIpaBeAJMBUX PUHKOBUX
[iH MOHATTS «TpaHcPepTHi LiHU» Ta «B3AEMO-
MoB’si3aHi Cy6’€KTH» 3HUKHYTD i3 MPaBOBOro Mo-
Jis. Tlo-nepine, Bci iHK cTalOTh TpaHCHEPTHUMHU
aBTOMAaTHYHO, >KOJHUX IHIIMUX LiH HEMAE, 110 3a-
Oe3neuye MOBHY peasizaniio i 8-10 makeTa
BEPS. Ilo-gpyre, cnpaBef/iiBa pUHKOBA LjiHa BU-
3HAYAETHCA CYMOI0 CIlJIaYeHUX NOAATKIB, BHECKIB
i 360piB, TOMy, 3MEHUIYIOYHU CyMy CILJIa4eHHUX
MO/IaTKiB, BHECKIB i 300piB, MJIaATHUK O/JHOYACHO
MYCHTb BiZIIOBiIHO 3HU3UTHU IiHY, TOOTO KOX-
Hill LIiHi BiANOBiZla€ iZIKOM MEBHA CyMa CIljlaye-
HUX NojaTKiB. He Mo>Ha 3MiHUTH LiiHY, He 3Mi-
HIOIOUM BiJiNOBiAHO nojaaTkoBy 6asy. [lo-TpeTe,
He MOTpiO6HI mepexpecHi mepeBipKH, OCKIIBKU
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Bcs iHpopMalia 415 npoBeleHHs ayAUTy 3HAX0-
JAUTHCA Y KOKHOTO0 IIJIaTHHUKA.

3anpoBa/i)KeHHs CIpaBeJJIMBUX DPHHKOBUX
IjiH 3abe3Meyye TOTAJbHUN aBTOMAaTUYHUNA KOH-
TPOJIb BiAMOBIZHOCTI LiiH i CIJIa4eHUX MOJAATKIB,
BHECKIB i 360piB y Mexax KpaiHW, BPaxOBYHOUU
eKcropT ToBapiB/mocayr. [lJis KOHTPOJIIO 1IiH
iMIopTy MarTb OYyTH 3ampoBa/pKeHi J0JaTKOBI
MexaHi3Mu. Ha Teputopii EBponeiricbkoro Coro3y
3allpOBa/PKEHHSA CIpaBeJJIMBUX PHUHKOBUX ILiH
3AiHCHIOETBCS MPOCTO: MarouM yHipikoBaHy cuc-
Temy II/IB, MokHa aBTOMaTHM4HO YyHipiKyBaTH i
CTPYKTYpY LiHH. /Il IbOr'O TOCTaTHHO 00’ EKTOM
onojaTtkyBaHHA [1/IB BHU3HA4YUTU [0JaHy Bap-
TiCTb, KA AOPIiBHIOE CyMi GAKTOPHUX JOXOAIB Pi-
pMu - oHJY oMJIaTH npati i NpubyTKYy, Ta BU3Ha-
YUTH [IOHATTA «CIpaBeJINBa pPUHKOBA BapTiCThb».

BUCHOBKM. [locnigxeHo 3MiHH, BHECEHI [0
[IK Ykpainu gis imniiemenTauii nakera BEPS (zii
8-10) moo TpaHchepTHOrO LiHOYTBOPEHHS. Bka-
3aHO Ha HEeJOJIIKA LMX 3MIiH Ta 3alpONOHOBAHO
YTOYHEHHS, fIKi 03BOJIAIOTb MOKPALKUTU 3aKOHO-
JaBcTBO. BojHOYac Haro/iolleHO Ha KOHLENTYa-
JIbHUX HeJoJliKaX TpaHCPepTHOro LiHOYTBOPEHHS

Ta HeOOXi/THOCTi a/IbTePHATUBHUX pillleHb iCHY0-
YHUX Ipo6JIEeM.

3aKoHHa Ta peasliCTUYHa aJbTepHaTHBa Tpa-
HchepTHOro 1iHOYTBOpeHH: icHye. [i cyTh mons-
ra€ B TOMY, 1106 BiAMOBUTHUCA BiJi HaMaraHb KOH-
TPOJIIOBATH L[iHH, a 30CepeJUTUCA HA BU3HAYEHHI
CTPYKTYPH IiiH, TO6TO 3’ICYyBaTH, SIKi CK/IaJIOBi BU-
3HayalThb 1iiHy. A 1le Ha NOPAJOK Jierlle, HiX Ha-
MaraTucst koHTpoJstoBath 50 % cBiToBoOI TOpriBii
MOB’SI3aHUX CTOPiH, MOPIBHIOWYM iX I[iHK 3 pel-
Toto 50 % y TopriBiai Mixk ¢opMasbHO He3aslex-
HUMHU cTOpoHaMu. Takuil miaxin 3amoxke 3abesrne-
YUTU MDKHApPOAHUHW KOHCEHCYC Ta MOBHICTIO
YCYHYTH HaBiTb TEOPETUYHY MOXJ/IMBICTb NOABIH-
HOTO0 OIMOJATKYBaHHS YU MOJBIHHOr0 HEOMOAATKY-
BaHHs. Y 3aKOHOJABCTBI /i BU3HAUUTHU 06 EKT
ONOJATKYBaHHA — JOAAHy BapTiCcTh Ta ii CKJIaJ0BI -
dbonyA onylaTy npaui i IpUOYTOK — Ta 3apoBaUTH
OIIOJIaTKyBaHHSA 3a NIPUHLMIIOM /pKepesa. BusHa-
Yaro4M LiHY Ha NiZiCTaBli pUHKOBOI OLIHKH JJOZaHOl
BapTOCTi, NPONOHYEMO BHKJIYUTU MOHATTA
«TpaHcdepTHi IiHM». Y TakoMy pasi Bci 1inu cra-
HYTb KOHTPOJIbOBAHUMH, IPUYOMY KOHTPOJIb 3a-
6e3neyyBaTUMETbHCS aBTOMATHUYHO.
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TRANSFER PRICING REFORMS IN THE CONTEXT OF BEPS: CHALLENGES
REMAIN

The presence of affiliated entities in different countries and the independence of tax systems
make it easy to shift profits from jurisdictions with high corporate tax rates to jurisdictions
with low rates. Transfer prices and the arm's length principle are used to prevent profit shift-
ing. The article identifies the peculiarities of transfer pricing reform in the context of the BEPS
plan, analyses changes to Ukrainian legislation and opportunities for its improvement.

The article analyses the amendments to the Tax Code of Ukraine aimed at ensuring the imple-
mentation of the BEPS plan. The shortcomings of these amendments are outlined and amend-
ments are proposed to improve the legislation. The author also examines the compliance with
the BEPS guiding principle, which provides for the taxation of profits where profit-generating
economic activities are carried out and where value is created. It is established that the
amendments to the Tax Code of Ukraine do not ensure the implementation of this principle.

In addition to the problems of practical implementation of the provisions of legislation, the ar-
ticle identifies conceptual shortcomings of the proposed improvements to the transfer pricing
methods, which practically do not ensure the achievement of the set goals. An alternative
method of pricing based on the market assessment of value added, which is determined by the
sum of the firm’s factor income, wages and profits, is substantiated. Instead of the concept of
“transfer price”, the concept of “fair market price” is introduced, which is determined by the
sum of value added, depreciation and expenses, representing the added value of all previous
stages of the production and/or distribution cycles. The proposed approach excludes the con-
cepts of “affiliated entities”, “transfer prices” and “arm'’s length principle”. The existence of a
unified system of value added tax in the European Union allows for the unification of the tax
system in terms of direct and indirect taxes as a result of the introduction of fair market prices.
Amendments to the legislation have been proposed to allow for automatic solution of the fol-
lowing tasks.

Key words: dffiliated entities, arm’s length principle, business purpose, added value, fair market
price.
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JIUCKYCIFHI ACIIEKTH CYYACHOI BITYU3HAHOT JOKTPUHU
PEYOBOTO IIPABA

Y craTTi po3r/siHyTO 6a3uCHI AUCKYCiHHI aceKTH Cy4acHOro pevyoBOro mpaBa B MOEAHAHHI 3
OTJIAZ0M 3MICTy yKpaiHCBKOI'0 3aKOHOJABCTBAa Ta BUOKPEMJIEHO OCHOBHI ifiel BITYM3HAHHUX y4e-
HUX-LIUBUIICTIB L0J0 OKPEMUX AUCKYCIHHUX MUTaHb. BOHU NoJ/ISITaloTh Yy BUOKPEMJIEHH] IUCKY-
CIHUX CKJIAZIOBUX Y CNIEKTPI AOC/I/KeHb y rajay3i BITYM3HAHOIO peyoBOro Npasa, OLiHLi noja-
JIbIINX ePeKTUBHUX HANPSAMIB HAyKOBUX MOLIYKIB Ta OIJIsiZ[i OCHOBHUX M0JIOXKEeHb I[UBIJIBHOTO
3aKOHOJABCTBA L0/0 PeYOBHUX IpaB. BUCBIT/IEHO OCHOBHI HAayKOBI MOIJIAU 1 CYIlepeyHOCTi, a
TaKOXX TOYKHM 30py 3aKOHO/IABLiA 1110710 MOHATTSA M 03HAaK Pe40BOro NpaBa; 3/ilICHEHO O], To-
YOK 30py pO3yMiHHA MifCTaB BHHUKHEHHS PeYOBUX IIPaB Ta iX y3araJbHeHHs i cCHCTeMaTU3alliio
B KOHTEKCTI YMHHOIO 3aKOHOJABCTBA; MNPOAEMOHCTPOBAHO INpoGseMaTUKy Kkaacudikanii
06’eKTIB pEYOBHX MpaB; PO3IJITHYTO Mpo6sieMy Kiacudikanii peyoBUx mpas; 3/iHCHEHO OTJIs/
3MicTy 6a30BHX IOPUINIHUX KaTeropii, MoB’s3aHUX i3 TEPMiHOM «3aXUCT PEUYOBHX MpPaB», i CTH-
CJ10 BUCBITJIEHO MiZX0M 1110710 Kaacudikarii cioco6iB Ta $opM 3axUCTy pedoBUX NPaB.
3ayBakeHO, 1110 3arajoM npob/jeMaTHKa pe4oBOro npasa YKpaiHU € fo6pe BUBUEHOIO, IOTpe-
OyIOTb JOCJIi/PKEHHS JINILE JesiKi MUTaHHS B KOHTEKCTI AeTasi3anii BxKe BiZJoOMUX JOCTi/PKEHb
Y BUPillleHHS] KOHKPETHUX NPaKTUYHUX IOPUANYHUX NPo6JieM, 30KpeMa I0PUAUYHUX KOJIi-
3i#4, Ta mig6opy edpeKTUBHUX cIOCO6IB i POpM 3aXMCTy pEYOBHX MTPAB Y TOMY UM iHIIOMY BUIa-
JIKY 33 TOr0 44 iHLIoro Ha6opy pakTopiB uu napameTpiB. CTpHKHEM JHUCKYCi pedoBoro mpa-
Ba € HaJIEXKHICTB 0 Ti€l Yu iHII01 KOHLeNLil po3yMiHHA MOHATTA «pidy» 1 HAABHICTB ¥ Cy4aCHUX
COLia/IbHO- Ta €KOHOMIKO-IIPaBOBUX BiJJHOCHHAX LIMPOKOrO CIEKTPa pe4yOBUX INPABOBIJHO-
cuH. TakuM YMHOM, Y Neplly 4Yepry BUHHUKAIOTb AUCKYCIl 1100 Heo6XiAHOCTI 3aKpinyieHHs B
3aKOHOJABCTBI 4iTKOro ¢popMyJ/IroBaHHSA 3MIiCTy KaTeropii «pedoBe npaBo», CTBOPEHHS JeTa-
JIi3oBaHOI Kiacudikallil sk pe4oBUX MPaB, TaK i IX 06’€KTIB, a TAKOXK MiJ60py epeKTUBHOIO 3a-
XUCTY MOPYILIEHUX NPaB BiANOBIHO /10 HAsIBHUX NapaMeTpiB (CKJIa0OBUX) PAaBOBOI CUTYaIlii.

Kmouoegi cioea: pevose npago, sudu pevosux npas, HaAGymmsi peuo8o20 Npasa, 3axucm peuosux
npas, npobsemamuka ma QUCKYCIliHI NUMAHHS, CyuacHa YyueiaicmuyHa 0oOKmMpuHa.

Ozsn5008a cmamms

BCTYIL IloHATTS «pevyoBe MpaBo» 3'sIBUJIOChH
B YKPAalHCBKOMY 3aKOHOJABCTBi He Tak JaBHO, a
came y lluBinbHOMY Kogekci Ykpainu (fani - K
Ykpainn), yxBasenomy y 2003 poui. /lo Toro yacy
BOHO 3aMill[yBasiocsl MPaBOM BJIACHOCTI. 3rajiaHa
iHHOBaLid NMPOAVMKTOBAaHA PO3BUTKOM YKpalHCh-
KOr0 CYCIiJIbCTBA B [IeMOKpPAaTUYHOMY HamnpaMi
Ta Cy4aCHMMU BHMOTaMH [0 CTaHJAPTIB JeMOK-
paril. [IpoTe, Ak | KOXHa iHHOBalif, TaKe HOBOB-
BeJleHHSl BUKJIMKAJIO ¥ MeBHi TPyJAHOLLi Ta JucC-
Kycii fik y Teopii mpaBa, Tak i B HOPUIUYHIN
MpaKTHUIli Yepe3 MeBHi HeJJOCKOHAJIOCTI Horo 3a-
KpimieHHs. JJUCKyCIHHUMU B IJUBIJIICTULI MOXHA
Ha3BaTH NUTAHHA CYTHOCTI ¥ O3HaK peYOBUX
npaB (npyvHaiMHi, yepe3 BiacyTHicTb y LIK Ykpa-
{HM 4ITKO NpPONMCAaHOIO0 BHU3HAYEHHS PE4YOBOTO
npaBa), GOpMyJIIOBaHHSA JeTali30BaHol Ki1acuPi-
Kallii pe4oBUX MpaB, 30KpeMa CIiBBiHOLIEHHS X
i3 mpaBOM BJIaCHOCTi, MPUPOAY 06’ EKTIB peYOBUX

© Cep6entok C. 0., 2024

IpaB, a TaKOX NOUIYKY epeKTUBHUX CMOCOGIB i
$bopM 3axUCTy THX 4YM iHUIMX peyoBUX IpaB. Pe-
YOBIi NMpaBa 3aBXAM BUCTYNAIOTb 06'€EKTOM JOCIi-
JP’KeHb HAyKOBIIB, IKi BUBYAIOTh IIUPOKUHN CIIEKTP
CYyCHIJIBHO-NIPAaBOBUX BIJHOCHH |1 KOPUAUYHOI
NPaKTHKHY, IPOTe 3 POKaMU JAUCKYCil He 3racatoTh.

OrJda4 JITEPATYPMU. Y 3akop0oHHIN Hayui
CNEKTP LOC/Ii/pKeHb I0PUJNYHUX NUTAHb y KOH-
TeKCTi MaWHOBHUX NPaBOBiJHOCUH, CIiBBiJHO-
IIeHHS NpaBa BJACHOCTI | pe40BUX NpaB Ha/i3BU-
YalHO NIMPOKUH — Bijl CTOCOGIB IOPUCIUKLITHOTO
3aXUCTY B IEBHUX CUTYaliIX y KOHKPETHUX Kpai-
Hax [0 peryJ/iloBaHHA eKOHOMIYHHX MpaBOBiAHO-
CUH y Gi3Hec-cTpykTypax. [IpoTe depe3 obMexe-
HIiCTb 00CATY CTaTTi 3BepHEMO yBary Ha OCHOBHi
TeH/leHlii B ny6Jiikanisx 2023 poky, npoiHjeKco-
BaHMUX Yy 6a3i AaHux Scopus. OCKiJIbKA B OCTaHHI
POKHM Yy CBITOBHX BiJHOCMHAX 3’SIBUJIMCS TaKi HOBI
00’€KTH, SIK KPUIITOBAJIIOTA | IUTyYHUH IHTEJEKT,
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JesdKi HayKOoBLi NPUAIAIOTD YBary UM OHATTAM
Kpi3b IpM3My pe4yOBHUX IIpaB, a caMe: KpUIITOaK-
TUBaM i [IOB’I3aHMM MallHOBMM cCIOpaM Ta Ipa-
BoBUM KoJiizdigM (Chan, 2023; Takahashi, 2023),
MICLII0 LITYYHOTO iHTEJIEKTY B PeYOBUX NPABOBIJ-
HOCHHAaX, 30KpeMa CIIipHOMY NUTaHHIO 10/0 Npa-
BoCy0'ekTHOCTI 1mTy4HOro iHTesnekty (Ksiezak,
Wojtczak, 2023). BakJMBUM HampsiMoM J0CJi-
JOKEHb € TaKO)X BUBUEHHSI B3a€EMO3B'SI3KIB pedyo-
BOTIO MpPaBa 3 iHIKUMHU rajsy3saMu npasa (Grinlinton,
2023; Margalit, Stern, 2023). Takox yBary npuji-
JICHO OKpeMHM HalpsiMaM eBOJIIOLi CBITOBOI cHc-
TEMU MpaBa B KOHTEKCTi JjocsirHeHHs Lliieil cta-
jgoro po3BuTKy OOH, cepep AKHX, HanpUKIaf,
3aXMCT MaWHOBUX IIpaB IpU po3ipBaHHi LLIO6Y B
KOHTEKCTIi 3aXUCTy IpaB KIHOK, 30KpeMa Ha IIpH-
KJIazi aesikux Kpaid Appuku (Mujuzi, 2023).

B Ykpaini npob6semaTvli peyoBOro IpaBa
NPUCBSITUJIA CBOIO yBary 6araTo HayKOBIIiB, 30K-
peMa 6yJi0 3aXUIEeHO HU3KY JOKTOPChKUX i KaH-
auaatcbkux avcepranid (lnbkie, 2021; IllaxHa-
3apsH, 2017; Xapuenko, 2017). CnpssMOBaHiCTb
HAyKOBUX JOCJIi[KeHb YKPAIHCbKUX LUBIIICTIB y
KOHTEKCTi aKTya/JIbHHUX IP06JIeM peyoBOro Npasa
MO>XHa YMOBHO NOJAUIMTH Ha TaKi HallpsAMU: icTo-
pist pedyoBOro npaBpa, KOro po3BUTOK Yy BITUU3HSA-
HOMYy 3aKOHOJABCTBi Ta OIJfJ, 0COBJUBOCTEN
IpaBa iHIIMX KpalH Y KOHTEKCTI pi3HUX KOHLen-
L[ill TPAKTYBaHHS MOHSATH «Piu» i «pevyoBe MpaBo»
(InbkiB, 2021; XapyeHko, 2010; XapuyeHko, 2014);
HayKoBi migxoau o kiaacudikallii peuoBUX Npas
Ta ix HeAOJIiKKM i MOXK/IMBI cnoco6W BUpillleHHS,
30KpeMa y BiTUYM3HSAHIA HUBIMICTUYHIN JOKTPUHI
(Batpac, 2022; InbkiB, 2021; Maliganuk, 2019a;
Xapuenko, 2011; XapuyeHko, 20196); B3aeM03B’s1-
30K peyoBUX NPaB i 3060B’s13a/IbHUX MTPABOBiIHO-
cuH (InbkiB, 2022; I'yauma, 2020); KPpUTHIHUNA
aHaJ/1i3 3aKOHOJAaBCTBa B KOHTEKCTI BUKJIaZAy IO-
JIOXKeHb Mpo pedoBi mpaBa (XapueHko, 2019a),
aHasli3y B3a€MO3B’fI3KiB KaTeropii «mpaBo BJac-
HOCTi» Ta «pe4yoBe mpaBo» (MaigaHuk, 2019a;
Matika, 2017); 0co61MBOCTi NiZicTaB BUHUKHEHHS
pedoBUX NpaB, 30KpeMa NEeBHHUX iX pPi3HOBUJIB
(Maiika, AnuniuH, 2019); npo6sieMaTHKa 3aXUCTY
pizHux BUAIB pedoBux npaB (Teremetskyi et al.,
2021; Zaika et al,, 2021; 'oTko, KoToBa, Meseps,
2018; lllaxHazapsiH, 2017; Aponpbkuii, 2014).

META 1 3ABJAHHA AOC/IIJ?KEHHA. Me-
moto cTaTrTil € BUOKpeMJIEHHS JUCKYCIHHUX

1 Jlocaifi>keHHs1 4YaCTKOBO OyJ/I0 IpeJjCcTaBJieHe
HaMH B Te3ax TpeTboi HAyKOBO-MPAKTUYHOI KOH-
depeHLil «3axUCT OCHOBOMOJIOXKHUX NPaB i cBOGOZ,
JIIOAVHU B mpolieci 3a6e3neyeHHs IPoMafCbKoro
nopsiaiky Ta 6Ge3neku» (Academia Nationala de
Politie “Stefan cel Mare”, Chisinau, Moldova), sika
Bifi0y/1ack onsaiiH 7 rpyanHsa 2023 poky (aus.: Cep-

CKJIAIOBUX Yy CIIEKTpi JOC/Ii[pKeHb y raaysi BiT-
YHU3HSAHOI'O Pe4OBOI'0 NIPaBa, OLiHKA MOAA/IbIINX
ebeKTHBHUX HaIpsIMiB HAayKOBUX IOIIYKiB Ta
OrJisJi OCHOBHHUX IOJIOKEHb LUBIJIBHOTO 3aKoO-
HOJaBCTBA 111040 pe4oBUX npaB. Ha ocHOBI noc-
TaBJieHOI MeTH cHOPMYIbOBAHO TaKi 3a80aHHS:
BUCBITJIEHHA OCHOBHHUX HAYKOBUX MNOTJAALIB 1
CynepeyHoCTel, a TaKoXX TOYOK 30py 3aKOHOJaB-
1 010 MOHATTS ¥ 0O3HAaK Pe40BOro NPaBa; OI/IA],
TOYOK 30py HAyKOBLB 100 Mi/iCTaB BUHUKHEH-
H] pe4YOBUX MpaB Ta IX y3arajJbHEHHA i cUCTeMa-
TU3allii B KOHTEKCTI YMHHOIO 3aKOHO/aBCTBa;
JIEeMOHCTpallisi TPo6JIeMaTHKK Kiacudikariii 06’ek-
TiB pe4OBUX MpPaB; PO3IJIAA Npo6IeMH Kaacudi-
Kalii pedyoBHUX INpaB; OrJg] 3MiCTy 6a30BUX
IOPUJUYHUX KaTeropii, NoB’sA3aHUX i3 TepMiHOM
«3axXUCT PEeYOBUX IpaB», i CTHC/Ie BUCBITJIEHHS
nigxoAis mono kiaacudikayii crnocobiB Ta opm
3aXMCTy pe4YOBUX MPaB.

METOA0JI0TIA AOCAIAXEHHSA. EMnipu-
YHUN, GOPMaTBHO-JIOTIYHUN 1 CUCTEMHO-CTPYK-
TYPHUH MeTOJU BUKOPUCTAHO [JJIF JOC/iIKeHHdA
MiAXOAIB [0 PO3YMiIHHA OCHOBHHUX IOPUAUYHUX
NOHATb, PO3IJIAHYTUX Yy CTaTTi. AHaliTU4YHO-
NOPiBHAJIBHUM MeTOJ, 3aCTOCOBAHO JAJ NpOBe-
JEeHHA TMOPIBHAJIBLHOIO aHa/i3y HayKOBUX HOCJIi-
JUKEeHb YKpalHCbKUX Ta iHO3eMHHUX y4eHHUX. Jlor-
MaTHUYHUI MeTO/ CTaB y PUrOAi Mif yac aHanisy
HOPM YMHHOI'0 3aKOHO/IaBCTBa IPO pevyoBi paBa,
a NOpiBHAJILHO-NPABOBUH - Nij yac popMyBaHHS
OTIJIAZI0BOr'0 ONMCY HAYKOBUX KOHLIEMLiH.

PE3YJ/IbTATH JOC/IIAKEHHA TA
JAUCKYCIA

Auckycii wodo 3micmy noHssmms «pevose
npago»

[leplinM JHUCKYCiIHHUM MOMEHTOM LIOJO0 IO-
HATTS PeYoBOro INpaBa BHUCTYyNA€E HOro 3MIiCT.
CopaBji, 3 TEOPETUYHOI TOYKU 30py HAMOi/bII
JHCKYCIHHOIO CKJIAIOBOK) € CYTHICTb TNOHATTH
«piy», pi3Hi TpaKTyBaHHA AKOI'0 3YMOBJIIOIOTb
CKJIaAHICTh Yy GOpMyBaHHI YiTKOrO nepesiky, 30-
KpeMa, BUZiB (To6TO B No6y/A0Bi Ki1acudikaii) Ta
Cnoco6iB 3aXUCTy peyoBUX MpaB. OCTaHHE € Jivlle
«BEPXiBKOIO» BCi€l Mpo6JIeMaTHKH, a/PKe PO3BU-
TOK CYCIJIbHUX BiJHOCHH, HAyKOBO-TEXHIYHUM
nporpec CIPUYMHWIN €BOJIIOLIHHUNA CTPUOOK Y
pO3yMiHHi 06’€KTa pEYOBOTO MIPaBa, 1110 OPOKYE

6eHmoK C. 0. 3aXycT peyoBUX IPaB B KOHTEKCTI 0X0-
POHHM TPOMA/ICHKOr0 IMOPSAKY Ta 6e3neKd BiJmo-
BiIHO JI0 cTaHJapTiB mpaB JjwoauHu // Protectia
Drepturilor si Libertatilor Fundamentale ale Omului
in Procesul Asigurarii Ordinii si Securitatii Publice :
Materialele Conferintei stiintifice cu participare
internationald din 7 decembrie 2023 / Academia
Nationala de Politie ,Stefan cel Mare”. Chisinduy,
Moldova, 2023. P. 53-56).
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pi3Hi HayKOBI Teopil Ta AUCKYCil y TpaKTyBaHHAX
abo kjacudikanisix 4u He BCix NMOB’SI3aHUX IO-
HATb, 4 TEOPeTUYHI HeBU3HAYEHOCTI, K MpaBU-
JI0, HOPO/KYIOTh TPYAHOILI Y NPaKTUYHIN Aid/b-
HOCTi, 30KpeMa IiJ; yac BUGOPY $OpPM 3axXUCTy
pevyoBUX paB Ta iX peaJsizalil.

XapaKTepusy4yUu CYyTHICTb, 3MICT i O3HAKHU
peyoBOro Nnpasa, a TaKoXkK HOro Miclie B cUCTeMi
[MBIJILHOTO MpaBa YKpalHU Ha OCHOBI BUBYEHHSA
BITYM3HAHOIO 3aKOHOJABCTBA I HAyKOBHUX PpO3-
pO6OK y4YeHUX-LMBIJIICTIB, BApTO 3a3HAYMTH, 110
peyoBe mpaBo € miaranyssio (XapuyeHko, 2017,
C. 22) UMBiJIbHOTO MpaBa YKpaiHu i Mae Taki xa-
PaKTepHi 03HAKH, IK MalWHOBHUH i Cy6’€KTHUBHUI
xapakTep (Cainmuenko Ta iH., 2017, c. 277; Xapue-
HKo, 20196, c. 76), maHyBaHHSI 0co6U HaZ, 06’€K-
ToM (pivurw) (Makganuk, 20196, c. 10; CirimyeHKO
Ta iH., 2017, c. 276-277; XapueHko, 2011, c. 280;
Xapuenko, 20196, c. 76) Ta abCOJIOTHUN XapakK-
tep (Cninmuenko Tta iH., 2017, c. 276-277; Xap4yeH-
ko, 2011, c¢. 280). 3araysiom pi3Hi BYeHi BU3Ha4a-
I0Th Pi3HY KIJIBKICTb O3HAaK pe4YOBHUX IIPaB, OJHAK
y HaB4YaJbHOMY MOCIGHUKY «CydacHi mpob6JsieMu
LIMBIJIbHOrO IpaBa Ta npouecy» (CiaimyeHko Ta
i, 2017, c. 276-279) ix HaBeeHO YU He HaMObi-
Jibllle, 30KpeMa JeTaJIbHO PO3IJIAHYTO HOpUIWY-
HUM 3MIiCT pe4oBUX NPaB Kpi3b MPHU3My €BOJIIOLII i
HaBeJIeHO JieB’SITb XapaKTEPHUX O3HAaK PeYOBOro
npaBa, cepej; AKUX JONOBHEHHSIMMU [J10 3a3Ha4Y€HUX
BUILE € TaKi: aBCOJIOTHUM 3aXUCT, epeBaKarye
IpaBO B 33/I0BOJIEHHI, NpaBO CJiJlyBaHHS, 6e3c-
TPOKOBUM XapakTep. Pelta Jivie 4acTKOBO BU-
pakeHi y YMHHOMY 3aKOHOJABCTBI YKpaiHu - Lie
BU3HAYEHICTh MepeJsliKy pedyoBUX NpaB ¥ 3aKOHO-
JlaBCTBi Ta HaJaHHA JesIKUM pevyoBUM IIpaBaM
nmy6J/1iYHOr0 XapakTepy.

MaliHOBHI XapakTep MOXXHa MOSCHUTH THUM
dakToM, 10 OG’'EKTOM pEYOBUX NpaB € piy -
06’€KT MalfHOBUX NPABOBiJHOCUH, IKUM peryito-
€TbC LUMBUIBHUM 3aKOHOAABCTBOM. [laHyBaHHA
0co6H HaJ, 00’'€EKTOM Ma€e abCOJIIOTHUM XapaKTep
yepes BiACYTHICTb y HOCisl TpaBa 06MeXeHb BJIaJjy
Haj pedaMu. Cy6’eKTUBHUIN XapaKTep MOSICHIOETb-
c THUM, L0 HOCIEM IpaBa € Cy6'€KT MaWHOBHX
MpaBOBiAHOCHH - KOHKpeTHa oco6a (PpizuyHa a6o
I0pUMyHa). AGCOIIOTHUM 3aXUCT PEYOBUX NpPaB
[I0JIAITA€ B rapaHTYBaHHI iX OXOPOHU Ta 3aXUCTY,
a NOpyLIeHHA TaKUX IIpaB XapaKTepU3YETbCA SK
CyCHniJIbBHO NpPOTUNPaBHe [ifHHA, fKe IOpyIIyeE
HopMu KoHcTuTywii YKpaiHu Ta LUBIJIBHOTO 3a-
KOHOAaBcTBa. CyTHICTb O3HAKMU IepeBaru peyo-
BUX IPAaB y 33/I0BOJIEHHI IBJIsIE CO6GOI0 IX epeBa-
Iy HaJi 3060B’13a/IbHUMU IIpaBaMu (HAMPUKJIAJ,
npaBo 3actaBH). [IpaBo ciigyBaHHS - 1e «caiay-
BaHHS peyoBOro npaga 3a piydto» (CaimyeHko Ta
iH.,, 2017, c. 278), w0 NposIBJSETHCS, HAPUKJIAJ,
y 36epexeHHi NMpaBa BJIACHOCTI Ha piy y BJIaCHU-

Ka mif yac i mic/d nepefiadi OCTaHHIM I B OpeHAy.
Be3cTpokoBUil XapakTep NMOB’sI3aHUU i3 BiJ|CyTHi-
CTI0 00MeXeHb Ha CTPOKU HaOYTTs MpaB BJIaCHOC-
Ti, IOBHOI'0 rOCNOAAPCHKOr0 BiZJaHHA M ollepaTH-
BHOTO ynpabJiHHs. YacTKOBUH nepesik pe4oBUX
IpaB BU3HAYeHO YMHHUM 3aKOHOJABCTBOM, 3Tif-
HO 3 KUM Y JesKUX BUINaJKax iHII BUAU TaKUX
NpaB MOXKYTb BCTAHOBJIOBATHUCS PillIEeHHSAM Cy/iB
4yu pgoropopamu. HacamkiHeub BifNnoBigHO 10
3akoHy Ykpainu «llpo pgepxaBHy peecTpallito
pevyoBUX MpaB Ha HepyxoMe MailHO Ta iX 0O6Ts-
keHb» Bif 1 iunua 2004 poKy iCHYE MOJIUBICTb
Ha/JlaHHA (TakK 3BaHUM NPaBOBUM peXXUM HepyXo-
MOCTI) A€esIKUM peyoBUM IpaBaM My6JIiYHOro Xa-
pakTepy LLISIXOM OOOB’SI3KOBOI Ix peectpanii B
odiniiHoMy JiepkaBHOMY peecTpi (CiimyeHKO Ta
in,, 2017, c. 278-279).

Tak¥M 4YMHOM, «pedyoBe MpPaBO MOXXHA BU-
3HAUUTHU SIK abCOIOTHE CyH'EKTHBHE MpPaBO 0CO-
6u Ha piu (MailHO), fiIKe BOHAa YNOBHOBa)KE€Ha
3[IMCHIOBATH CaMOCTIMHO, He3aJIeXKHO BiJ BOJI
iHIKMX oci6, BiJMOBiAHO [0 HOro HPHUIAYHOIO
3MiCTy, IKe Ma€ BU3HABATHUCA BCiMa iHIIUMHU y4a-
CHMKaMM MaWHOBUX LMBIJIBHUX BIiZJHOCHH, LIO
OXOPOHAETHCA iCHYIOUUM NIPaBONOPALKOM i MOXxe
3axMIIATUCA BiJi OY/b-sIKMX 30BHILIHIX MOCSATaHb
y BUIMAAKy Horo nopyiieHHs» (CrimyeHKo Ta iH.,
2017, c. 279). OcTaHHE BU3HAYEHHS € YU He HaH-
6i/1bII MTOBHUM GOPMYJIIOBAHHSIM cepeJl HasiBHUX
BU3HAYeHb MOHATTS «PevyoBe NMPaBO» HABITh MO-
IIpY KPUTHUKY CaMHMMH aBTOpPaMU HeJOJIIKY 10/0
3MilllyBaHHSA B lbOMY BU3Ha4Y€HHi Cy6’€KTUBHOIO
peyoBoOro npasa i cy6’€eKTUBHOrO MpaBa Ha Horo
3aXUCT.

BapTo 3ayBaKHUTH, 110 OKpPEMi BUAU PEYOBUX
IpaB MOXXyTb MaTH OKpeMi CHiJibHI 03HaKU. Ak
NpUKJIaJ MOXKHA HAaBeCTH IepeJsiiK CHiJIbHUX 03-
HaK pedyoBUX IIpaB Ha 4yKe XKMUTJO, a caMe:
«1) 06TSIKYIOTb i 0OMEXYIOTh MPABO BJIACHOCTI;
2) 3[iACHIOIOTBCS He3aJIeXKHO Bif BOJIi BJIAaCHHUKA;
3) 3A4iicHIOIOTHCA JiMle B IEBHUX Mexax; 4) 3a-
XMILAIOTHCA Bif ycix ocib, y ToMy unci i Big Baa-
cauka» (binonpkui, 2014, c. 164).

Cepej, IMBLIICTIB TaKOX BUHUKAKOTh JAUCKYCil
LI0/0 CIIBBIJHOILLIEHHA CIOpIJHEHUX OPULUYHUX
KaTeropil «pedyoBe NpaBO», «MaWHOBe IPABOY,
«IIpaBO BJIACHOCTI» i «IIpaBoO iHTeJIeKTya/IbHOI BJIa-
CHOCTi». Pe4yoBHMM mpaBaM NpHCBSYE€HA KHHUra 3
«IIpaBo BiacHOCTI Ta iH1i pe4oBi mpasa» LK Ykpa-
1HY, 10 CKJIAZIAEThCA 3 IBOX po3/utiB «IIpaBo BJac-
HocTi» Ta «PeyoBi MpaBa Ha 4y»Ke MaiHO» (3arasbHi
MOJIOXKEHHST OCcTaHHBbOro (ry1aBa 30) CKIaaThCA
suine 3i crateit 395 i 396, sKMMU BU3HAUEHO Tepe-
JIIK Ta 3axUCT Takux npas). [y1iaBa 23 po3zziay 1
kHury 3 K YkpaiHu MiCTUTB caMe 3arajibHi 10JIo-
>KeHHS IIPO NPaBO BJIACHOCTI, ike y 1. 1 cT. 316 Tpa-
KTYETbCSI TakK: MPAaBOM BJIACHOCTI € MpaBO 0cobu
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Ha piu (MafHO), iKe BOHA 3/IiHCHIOE BiAITIOBI/IHO /10
3aKOHY 3a CBOEI0 BOJIEH), HE3aJIEXKHO Bif, BOJI iH-
KX oci6. Yepes BiACyTHICTh BUSHAYEHHS TIOHSATTS
«peyoBe MPaBO» MOXKHA MPUITYCTUTH, L0 «[IPABOBa
BH/IOBA KaTeropisi “npaBo BJACHOCTI” miiMiHsIE CO-
6010 pOJIOBY NPABOBY KaTeropir “pedyoBi mpaBa’»
(Xapuenko, 20193, c¢. 58). ¥ cucremi nuBisibHOTO
NpaBa YKpaiHU pedoBe MpaBoO € MiAraayssto, TOAI
SIK MPaBO BJIACHOCTI U iHIII pedvoBi MpaBa - iHCTU-
TyTamu (XapueHko, 2017, c. 22). Kpim Toro, P. Maii-
JaHuk (20196, c. 37) Ak okpeMi IHCTUTYTH TaKOX
BUOKDEMJIIOE IIPaBO BOJIOJIHHS, Pe40BO-IIPABOBI
CIOCOOM 3aXUCTY U YTOYHIOE IHCTUTYT «iHIIi pevyoBi
npaBa» sIK pevyoBi IpaBa Ha 4y»xe MalHo.

OCHOBHOIO NPUYMHOIO BUHUKHEHHS HayKoO-
BUX JMCKYCIM 1[0J0 3MICTy 3ralaHux BUILle 4O-
THUPbOX IOPUAUYHUX KaTeropid € BU3HA4YeHHH B
3aKOHOJABCTBi 06’€KTa pevyoBUX INpaB — peui.
OcranHe cpopmysiboBaHo y cT. 179 LK Ykpainu:
piy4io € npeAMeT MaTepiaJbHOrO CBiTy, L0L0
SIKOTO MOKYTb BUHHMKATH LMBIJIbHI IpaBa Ta 060-
B's13kU. TaKUM YMHOM, Ha NEePILUM OIS peyoBi
npaBa CTOCYIOThCA O6’EKTIB MaTepiaJibHOTO CBi-
Ty, 10 NOTpebye BUJIJEHHS OKPEMUX IpaB Ha
06’eKTH HeMaTepiaJbHOI'O CBIiTy, 30KpeMa IpaBa
iHTesieKTyasbHOI BjacHocTi. [IpoTe «6a3uc pevo-
BUX IIPAB IPOTATOM CTOJIITh 3a/IUIIAETHCA O HUM
i TuM camuM, a cnekTp notpeb (iHTepeciB), sKi
3a/l0BOJIbHAIOTBCA y MpaBi yepe3 pevyoBi NpaBa,
NOCTIHO po3mUprETbCsa» (Maiaanuk, 20193,
c. 10), a ToMy «IIMpOKe PO3yMiHHSI peYOBUX IPaB
He 0OMEXY€EThCS MaTepiaIbHUMU peyaMHu i BKJIO-
yae B cebe BeCb CIIEKTp HeMaTepialbHUX 06 €KTIB
Bif| IHTe/IeKTya/IbHOI BJIaCHOCTI 10 IIpaB BUMOT'H»
(Manpganuk, 2019a, c. 12). Takuii nigxiz 3akpin-
JIEThCA NMyHKTaMu 1-2 ct. 190 UK Ykpainy, a
came: 1) MallHOM SIK OCOGJIMBUM O6’EKTOM BBa-
YKaI0TbCA OKpeMa piy, CYKYIHICTb pedyel, a TaKoX
MaHOBI IpaBa Ta 060B’s13KH; 2) MallHOBI MpaBa €
HEeCIOXXMBHOMO piuylo; MaliHOBI paBa BU3HAIOTh-
c pe40BHMHU IIpaBaAMHM.

Tak¥M 4MHOM, Ha 3aKOHO/,aBYOMY piBHIi BU-
3HA4YEHO «ITPABO BJIACHOCTI SIK HAHUOGi/IbIII TOBHUMN
3a 3MicTOM pi3HOBHJ, peYOBUX MpaB» (Xap4yeHKo,
2019a, c. 58), MaliHOBI MpaBa OTOTOXKHIOKTHCA 3
peYyoBMMM IIpaBaMH, a IpPaBO iHTeJleKTyaJbHOI
BJIACHOCTI B 4aCTHMHI MaWHOBUX IIpaB iHTeJeK-
TyasibHO{ BjacHocTi (1. 2 cT. 418, cT. 424 UK Yk-
painu) € peyoBuM npaBoM. To6To B LIK Ykpainu
N0JIOKEHHSI PO pevoBi npaBa chOpMyILOBAHO
3 TOYKH 30py iX IUPOKOro Po3yMiHHS (K MaTe-
piasibHO{, TaK i HeMaTepiaJbHOI CKJIa0BOI).

BunukHeHHs pevosux npas

Y ropuaudHif JiTepaTypi 3/1€6i/JbIIOro ax-
LIEHTYETbCA yBara Ha TaKUX IificTaBax BUHUK-
HeHHs (HaOyTTs) peyoBUX MpaB, SIK HOPHUUYHI
dakTy, 1o nepegdavdeHi 3aKOHOJaBCTBOM.

Y K Vkpainu miicTaBu BUHUKHEHHS LUBI-
JIbHUX TIpaB Ta 060B’sI3KiB 3akpimsieHi y ct. 11.
30KpeMa, B KOHTEKCTI MallHOBUX BiZJHOCUH MOX-
Ha 3BEpHYTH yBary Ha Taki IOpUANYHI aKTH:
JOrOBOpPY Ta IHIII NpaBOYMHM, CTBOPEHHA pe-
3yJbTaTiB po3yMoBoOi (TBOp4YOi, iHTeJeKTyalb-
HOI) AisIIbHOCTI, 3aBJaHHS MaWHOBUX 36UTKIB, B
OKpeMUX BUIaJIKax 3Ti/JHO 3 YUHHUM 3aKOHO/aB-
CTBOM - IOpUAMYHI paKTH, BU3HAUYEHi Ha miAcTaBi
3aKOHIB, NiZjI3aKOHHUX HOPMAaTHUBHO-NIPaBOBUX
aKTIB YH pillleHb CY/iB, HACTaHHS YU HeHAaCTaHHA
KOHKPETHOI MOoA{l.

I'. Xapuenko (2017), KpiM MOHATTSA «HAOYT-
Ts/NIPUNUHEHHS PeYOBOTO MpaBa», 3BEPTAE yBa-
Iy Ha MOHATTS «CIOCOOM HAOYTTs/NPUNUHEHHS
pe4oBOro npasa». 30KpeMa, BiH HaroJiouye, 1o
X04a BCi 3raZjlaHi TOHATTS i MOB’s13aHi 3 MOHATTAM
IOpUAUYHOTO GaKTy, ajie 3B’I30K i3 HUM JJIs KO-
»)KHOro € pisHUM. To6To Ge3smocepeHiil 3B’s130K
a6o, iHaKIIe KaXKy4d, OTOTOXXKHEHHS 3 I0pUJUY-
HUM $aKkTOM abo aKTaMH € XapaKTEPHUM JJis
HaOyTTs/NPUNUHEHHS, OCKUJIbKY TMiJICTABOI0 BU-
cryna€e ¢akT 3/iiCHEHHSI 0C000I0 IOPUAUYHO 3Ha-
YyI10To AisiHHA (HalpuK/Iaj, TPaBOYMHMU: JJOTOBIp
JapyBaHH{, KYIIBJI-IPOJAXKy; pillleHHd CyLy To-
1110), ¥ TOH 4ac, Ik ONoCcepeJKOBaHUH 3B’SI30K Xa-
paKTepusye Croci6 HabyTTS/MPUIMHEHHS pevo-
BOI'0 MPaBa, aJke MOro CYTHICTb NPOABJISETHCA Y
dbopMi BUMHEHHS TaKOT0 IOPUJUYHO 3HAUYLOTO
JisTHHSA, 1110 HacnpaBAi Masio Micuie (HampuKJ/af,
NpYBJIACHEHHS 3arajJlbHOJOCTYIIHUX JapiB NpH-
poau, mepepobka peui, JepxaBHa peecTpawis
npasa ToILO).

[loBepHeMoch fi0 orasify 3Micty crated LUK
Ykpainy, 3okpeMa 3Mmicty riaBu 24 «Ha6yrtTts
npaBa BJIACHOCTi», Kpi3b NIpU3My MiJicTaB HabyT-
Ts1 pedyoBUx npas. [Iynktom 1 cT. 328 K Ykpainu
BU3HAUEHO, 1110 MiJicTaBaMy HaOyTTsA NpaBa BJa-
CHOCTi € He3abOpOHEeHI 3aKOHOM MiJICTaBH, cepes
AKHUX BHOKpPEMJIEHO NpPaBOYMHM; I. 2 CT. 328 -
NOHATTS «HabyTe NPaBOMipHO NMPaBO BJIACHOCTI»,
siKe y IPaKTHUYHIN MJIOIIUHI IPSIMO BU3HAYAETbCS
Ha Mi/JICTaBi 3aKOHY I CKAaCOBYEThCA Ha OCHOBI Cy-
JIOBOTO BCTAHOBJIEHHSI HE3aKOHHOCTI HaGyTTs
npasa BjacHocTi. llfogo HaGyTTs npaBa BJIACHOC-
Ti cy6’€KTOM, IKUM € I0pUAMYHA 0c06a MyOJIiuHO-
ro [paBa, OCTAHHE perJiaMeHTOBaHO BiJICYTHICTIO
3a60pOHU 3aKOHOM BiAnoBigHo cT. 329 LK Ykpai-
HU. /lo6pocoBicHui HabyBa4 HabyBaEe NpaBo BJa-
CHOCTI Ha MalHO, BijuyeHe 0c000l0, IKa He Ma-
Jia Ha Iie MpaBa, KLU0 BiJIMOBiHO /0 cTaTTi 388
Konekcy maliHO He Moxe GyTH BUTpeOGyBaHeE y
HabyBaya (ct. 330 LIK Ykpaiuu). [IpaBo BsiacHoCTi
Ha HOBY pi4y HabyBa€EThCS 0C06010, SIKA ii CTBOPUIIA,
y BUIIaAKy CTBOpPEHHA 3i CBOiX MaTepiaJiB, y iH-
LIMX BUIAJIKaxX — aHAJIOTIYHO, aJie 3a YMOBH, 1110 Lie
He CylepeyuTb 3aKOHY ab6o gorosopy (m. 1 ct. 331
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K Ykpainu). [IpaBo » BJacHOCTi Ha HOBOCTBOpe-
He HepyxoMe MallHO BUHMKA€E 3 MOMEHTY 3aBep-
HIeHHs Oy/[iBHUIITBA a60 BiJINOBIIHO A0 JJOTOBOPY
ab0 3aKOHY 3 MOMEHTY MPUUHATTS HEPYXOMOTrO
MaiiHa 10 eKcIJiyaTalii, abo 3 MOMEHTy HOro
JepaBHOI peecTpalil BIANOBIAHO [0 3aKOHY
(m. 2 ct. 331 UK Ykpainu). CrarTta 332 11K Ykpai-
HU perJlaMeHTye HabyTTs NpaBa BJACHOCTI Ha
nepepo6JieHy piy 3a/1eXKHO Bij] pi3sHMX MPaBOBUX
BUINA/IKiB BJJACHUKOM MaTtepiasiB a6o 0co6oto, sika
CTBOpHJIA piY, 32 CBOIM OaXaHHSM 4M Ha MiJicTaBi
JloroBopy abo 3aKOHY, BOZHOYAC BCTAaHOBJIIOIOYHU
BUIMA/IKU BUIJIATH KOMIIEHcCallill 3a 3amojlisiHy
mkoay. [IpuBJylacHEHHs K 3arajbHOJOCTYIHUX
JlapiB MpUpou 0co6010, siKa Ix 3i6pasia 4yu 3/100y-
Ja, BianosigHo o cT. 333 LK Ykpainu Bin6yBa-
€TbCS Ha MiZICTaBi 3aKOHY, MiCIIeBOr0 3BUYal0 abo
3arajJibHOTO [103BOJIy BJIACHMKA BiJNOBIJHOI 3e-
MeJibHOI JiisHKK. HabyTTs mpaBa BjacHOCTI Ha
Oe3xa3siHy piu 3rigno 3i cT. 335 LK Ykpainu Bi-
JI0YBa€EThCS HA MiICTaBi 3aKOHY YM pillleHHs Cy-
ay. Cratta 334 LUK YkpaiHu persiaMmeHTyeE MoO-
MEHT HaOyTTs IpaBa BJIACHOCTi 3a [IOrOBOPOM.
Pemrta crateit LUK YkpaiHu oxomiow0Tb 0CO6JIH-
BOCTi HaOyTTs MpaBa BJIACHOCTI Ha 3HaxXiAKy
(ct.338), Ha 6Ge3JOr/IsAAHY [JOMAllHI TBAapUHY
(ct.341), Ha ckap6 (ct. 343), 32 HAOYBaJIbHOIO
JaBHicTio (cT. 344) Ta B pa3i mpuBaTusail Jepxa-
BHOTO MaiiHa Ta MaiiHa, 1110 € B KOMyHaJIbHi{ BJa-
cHocri (cT. 345), a TakoX 3060B’s13a/IbHO-KOMITEH-
caliiiHOro xapakTepy IpaBa 0coby, sfiKka 3HakILIa
3ary6JsieHy pid (cT. 339) uu moHecja BUTpPATH Ha
yTPUMaHHSI 6e3J0rJIsAAHOI JJoMallHboi TBAapUHU
(ct. 342). IpaBo B/IacHOCTI HAa 3eMeJIbHY JIJITHKY
HabyBa€TbCA i 3AiMCHIOETbCA BiANOBIAHO 10 3a-
KOoHy (1. 2 cT. 373 UK Ykpainu), a Ha caMOYHUHHO
30y/l0BaHe HepyxoMe MaltHO MOxKe 6YTHU 3a pillieH-
HfIM Cyy BU3HaHe 3a 0C00010, siKa 3filicHUIa ca-
MOYHHHe 6yAiBHUIITBO (1. 3 cT. 376 LIK Ykpainu).

Y po3aini 2 «PeyoBi npaBa Ha 4yy:xe MalHO»
K Ykpainu 3akoHOJaBelb TaKOX HE OMHUHYB
yBaroo MiJicTaBU BUHUKHEHHS PEYOBUX MPaB: Ha
MiZICTaBl JOroBOpy BUHUKAE NpPaBO BOJIOJIHHA
(.1 ct. 398), ceprityT (n. 1 cT. 402), mpaBo Ko-
PUCTYBaHHA YYXKO0I0 3€MeJIbHOW JAUISHKOK [Jid
cinbcbkorocnogapcbkux notpe6 (m. 1 ct. 407),
cynepdiniit (. 1 ct. 413); Ha mijgcTaBi 3anoBiTy —
eMmoiteBsuc (1. 2 cT. 407), cynepoiniit (m. 1 ct.413),
cepBiTyT (1. 1 cT. 402); Ha nifcTaBi pilenHsa cyay -
cepBiTyT (m.1 cT.402); Ha iHmWMX mifgcTaBax,
YCTAHOBJIEHUX 3aKOHOM, — MPaBO BOJIOAIHHA Ta
CEpPBITYT.

Bisibil  JleTasibHillE OCOOJIMBOCTI HAGYTTS
pevyoBUX NPaB Ha 4yKy HEPYXOMicTb 6ysi0 po3r-
JasHyTo y ctarti H. Maiiku i O. Auumunaa (2019,
c. 136), ae yTouHEHO HAOYTTs PEYOBHX MpPaB 3a
OJIHOCTOPOHHIM IPaBOYMHOM (3amoBiTOM/cnaj-

KyBaHHAM): «Mo>XHa 3pOGUTH BUCHOBKH, IO MiJ-
CTaBaMM BUHMKHEHHfl pe4YOBUX IIpaB Ha 4YyXy
HEepPYyXOMIiCTb € OJHOCTOPOHHI NPaBO4YUHHY, L0 NO-
€JJHYIOTb OJHOCTOPOHHE YIOBHOBa)XyBaHHA 1 0Ofi-
HOCTOPOHHE 3060B'A3aHHA. MieThca mpo BcTaHOB-
JIeHHl TaKWX IMpaB y TNOPAAKY CHaJKyBaHHS
(3amoBiTYy, 3aMOBiAa/IbHOTO PO3NOPSIXKEHHS, 3/iHC-
HEHOTO 3al0BiZjayeM y 3aMoBiTi, a TAKOXK Ha OCHOBI
3amoBiZlaIbHOTO BijiKady). OAHOCTOpPOHHIN mpa-
BOYMH {IK Ii/ICTaBa BCTAaHOBJIEHHS PeYOBUX IIPaB
Ha 4yy>Ke HepyxoMe MalHO — Iie IpaBOMipHa, BO-
JIbOBa Aifl 0coby, CIpsiMOBaHa Ha HabyTTsA peyo-
BOTO IIpaBa Ha 4y»Ky HEpPYXOMiCTb, BUNHEHA 0CO-
6010, sIKa Ma€ HaJIeXKHi MPaBOMOYHOCTI 10/0 peyi
W crpsiMOBaHa Ha CBiJloMe CTBOPEHHSI KOHKpET-
HUX LUBLJIBHO-NPABOBUX pe3yJbTaTiB [ cebe
a6o iHIIHX 0CiO».

06’ekmu pevosux npas

OcHoBHa npo6J/ieMaTHKa LIbOr0 pO3/iay CTaT-
Ti moJiira€ y IMCKyCiiHOCTI BUBHAYEHHS 00’ EKTIB
pedoBux npaB. HatomicTs BignosigHo a0 cT. 318
K Ykpai#u cy6’eKTaMy pedyoBHUX IpaB € «yKpa-
THCBKUIM HapoJ, Ta iHIli YYaCHUKU IMBIJIbHUX Bi-
JHOCHUH», IPO 5IKi 3a3HAa4Ya€ThCA y CT. 2 - Lie di3u-
YHi 0c06M Ta IPUANYHI 0cobH, Jlep>kaBa YKpaiHa,
ABToHOMHa Pecny6sika KpumM, TepuTOpiaibHi
rpoMajid, iHo3eMHi JAep:kaBW Ta iHIII Cy0’€KTH
ny6JiiYHOrO IIpaBa.

[Io cyTi 06’€KTOM pedyoBOTO MpaBa € pid. 3
TOYKM 30py IOPUAUYHOTO PO3YMiHHA NOHATTH
«piu» MOXKHA AAaBaTH Pi3Hi nepeJsiiku Ta Kiaacupi-
Kalii 06’ekTiB pedoBoro mpasa. Harajgaemo, 1o
3rigHo 3i cT. 190 K Ykpainu 06’eKTOM pedyoBOro
npaBa € MaillHO — He MPOCTO Pid YU CYKYIHICTh pe-
yel, a TaKoXX MaiHOBI mpaBa, BU3HAYeHi II. 2
cT. 190 TepMiHOM «HECTIOXKMBHA Piu», Ta 060B’SI3KU.

Jluckycii 1mo/10 Ha/IeXXHOCTi 10 06’€KTIB pe-
YOBUX MpaB TUX YH iHIIMX O0’€KTIB I[UBIJILHOTO
IpaBa BUHUKAKOTh Ha MiJCTaBi HEOAHO3HAYHOCTI
cepeJ, UMBIIICTIB KOHLENLii 3MiCTOBHOI CKJIazo-
BOI NIOHATTA «piu». CrpaBgi, Ak 3a3Hayvae I'. Xap-
yeHko (2010), B ropuAU4Hil Hayni KOXHOI Kpai-
HU iCHY€ JOCUTb LUMPOKUU CIEKTpP MOIJIAAIB Ha
poO3yMiHHS BiAMOBiAHOrO MOHATTA. 3 MJIMHOM
yacy rocTpoTa AWCKYCiil y Bi/INOBiJHOMY HayKo-
BOMY HalpsAMi He 3MeHIUYeTbCA 1 B LUBUIICTULI
HabyBae HeabUsKOI aKTyaJbHOCTI 4yepe3 Heob-
XIHICTb 3aXUCTy pedyoBUX Npas. [CHyOTh ABi Oc-
HOBHi KOHLeNil 3MiCTy NOHATTS «piu» - ¢ijo-
copcbka (WIMpOKe pPO3yMiHHA) Ta HOPUAUYHA
(By3bKe po3ymiHHA). [lpyra (lopyuaudHa) MoJsATaE
y BiicyTHOCTI 06OB’sI3K0BOI «MaTepiasizariii» pe-
yeH, 060B’13K0BOCTI iX ¢iznyHoi npuposu. llloxo
nepmioi koHuenuii (¢pisiocodpcbkoi), To B ymMoBax
Cy4acHUX MPaBOBUX peasili BOHA NOCTYNOBO al-
POKCHUMYETbCSI APYTii: y UUBLIiCTULI Bce YacTilue
BUHUKAIOTb JUCKYCil PO HENOBHOTY PO3TJALY
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pedi Jiuiie Ik MaTepiajbHOTO (TisiecHoro) 6Jiara i
HeoOXiAHiCcTh (Yepe3 PO3BUTOK CyCHiIbHUX BifgHO-
CHH NiJ BIVIUBOM HayKOBO-TEXHIYHOTO IpoOrpecy)
6i/IbII MPOrpecUBHOrO MiJX0AY L0JI0 HEOOOB'sI3-
KOBOCTI HasiBHOCTi (i3M4YHOI CKJIaJI0OBOI Yy 3MicTi
MOHSATTS «Piu», TOOGTO HEOBGXITHOCTI MOy pedeit
Ha «TiJIecHi» Ta «6e3TinecHi». flk 3a3Hayvae I'. Xap-
yeHko (2010, c. 6), HAapPUKJIaJ] y pUMCbKOMY ITpa-
Bi KaTeropisi «piu» MaJja yHiBepcaJbHUH Xapak-
Tep i OTOTOXKHIOBaJlach i3 MOHATTAM O06’€KTa
pe4oBOro npasa i npasa B3araii. Kpim Toro, nozi-
OHMI MigXiA HYUHI XapaKTepHUH JJ1s1 aHIJI0CAKCO-
HCBKOI [IPaBOBOI CUCTEMH, a TAaKOK KOHTHHEHTa-
JIbHOI cucTeMu npaBa (ABcTpis, ITanis, ®paniis).
Ilo >k 10 yKpaiHCBKOTO 3aKOHOJABCTBA, TO ¥ HbO-
My «J0Ci BiA4yBa€TbCS CyTTEBUM BILJIUB HiMellb-
KOl JOKTPUHU NpaBa», aJpke pid pO3rIsfacThCs
«BUKJIIOYHO fK MpeJMeT MaTepiaJbHOTO CBITy»
(Xapuenko, 2010, c. 7).

TakuM 4YUHOM, JJOPEYHO MOTOAUTHUCH i3 BU-
CHOBKOM, 1110 «peyaMH y CeHCi 3aKOHY MaloTb BU-
3HaBaTHUCA BCi MaTepiasibHi 06'€KTH, I10/10 AKUX
MOXXYTh iCHYBaTH IIMBi/JIbHI NpaBa Ta 060B’SA3KH,
Ta MalHOBI [1paBa, OCKIJIbKM BOHM € CKJIaZ0OBUMH
yacTUHaMu MalHa» (Maiganuk, 2019a, c.13).
Apxe y By3bKOMY PO3YMIiHHI IIOHATTA «piy» Xapa-
KTEepU3YETHCS TAKUMH 0COGJIMBUMHU O3HAKaMH, fIK
TiJlecHe OYyTTsl, HaJEXHICTb OO CKJaLy MailHa,
3[ATHICTb 33JI0BOJILHATH INOTPEOU JIIOJUHU 3a-
BJISIKM CBOiM MaTepiasizoBaHid ¢opmi, a y mupo-
KOMY PO3yMiHHi — §IK 3/]JaTHICTb OYTH IPUCBOEHUM,
«nepebyBaTH B IPaBOBOMY MaHyBaHHI BHACJiZ0K
nignopsAAKyBaHHs BoJi 0co6U Ta MaTU €KOHOMi-
YHY LIHHICTb i CJyryBaTHh [AJie BUKOPUCTAHHA»
(Maiganuk, 20193, c. 13).

Y HaByYasJIbHOMY NOCIGHUKY «lluBinbHE mpa-
BO. 3arajsibHa yacTuHa» (ABpaMmoBa Ta iH., 2022,
c. 112-114) HaBeneHO GBI HIMPOKUM TMepestik
03HaK peyvey, cepe] IKUX BapTO BiAMITUTHU 30BHiI-
IIHIM XapakTep peyel 1100 YYaCHUKIB MPaBOBiJ-
HOCHH, BiJ]ocO06JIeHICTh (03HaKa, sIKa € BU3HaYa/lb-
HOIO JJia KJacudikalil 06’eKTiB i po3aMeXyBaHHS
BU/IiB MPABOBIJHOCHH LIOJI0 peyi), OCTYIHICTb 10
BOJIOZIiHHSI Ta 060POTO3AaTHICTb.

[lepeiifieMo J0 po3r/siiy 3MICTy MNOHSATTSA
«piu» y UK Ykpainu. I'1aBa 13 «Peui. MaiiHo» Bi-
JloOpakae OCHOBHUM nepesik. [lonpu Te, 1o 3rij-
HO 3i cT. 179 UK Ykpainu piuyto € npegMeT MaTe-
piaJIBHOTO CBITY, OO KOO MOXYTb BUHUKATH
LIMBIJIbHI IIpaBa Ta 060B’A3KY, y cT. 1791 BU3Ha-
YeHO MOHATTS HUPPOBOI pedi, IKOI0 € 6J1aro, 110
CTBOPIOETHCS TA iCHYE BUKJIIOYHO y IUPOBOMY
cepeloBUIIi Ta Mae MallHOBY 1LiHHICTb, 30KpeMa
BipTyasIbHi aKTUBH, ITUPPOBHUIM KOHTEHT Ta iHIIi
6Jiara, 10/10 SIKUX 3aCTOCOBYIOTHCSI MOJIOXKEHHS
yacTMHU nepiuoi 1iei crarTti. Ctarta 181 UK Vk-
paiHu kaacudikye pedi Ha pyxoMi Ta HepyxoMi

(BU3HaYa/IbHOIO 03HAKOI OCTAHHIX € IX 3HeIli-
HEHHA 44 3MiHa IX NpU3HAYeHHA BHACJIJOK Iie-
peMilleHHsI abo 3K HEMOMJIMBICTb BUYMHEHHS
ocTaHHboi Ail); cT. 183 - Ha moAisbHI Ta Hemo-
JUIBbHI Ha OCHOBI MOJIMBOCTI BTPATH L[iJIbOBOTO
NpU3HA4YeHHA pedi BHACJAILOK moAiny; cT. 184 -
Ha po/ioBi (3aMiHHi) Ta iHAUBiAya bHI (He3aMiH-
Hi); cT. 185 — Ha CHOXXHBHI Ta HECIIOXKWBHI 3aJie-
JKHO BiJi TPUBAJIOCTI 36epe)keHHs Piuy4ylo CBOTO
[epBiCHOrO BUIJIALY BHACIIJOK il BAKOPUCTAHHA.
KpiM Toro, icHyoTb Taki BUZj peuel, Ik TOJIOBHA
pid i npuHanexHictb (cT. 186 LUK Ykpainu), ckia-
JoBi yactuHM pedi (cT.187 LK Ykpainu) Ta
cksajHi pedi (cT. 188 LK Ykpainu), a Takox mpo-
JAyKLis, mioau ta goxoau (cr. 189 LK Ykpainu),
MalHO, 30KpeMa MiITPUEMCTBO SIK €JUHUIN Maii-
HOBUH KoMILIeKc (y BUNIAJKaX, KOJIM 1iel MalHO-
BUM KOMILJIEKC BHUCTYIIA€ NpeJMeTOM IpaBOYH-
HiB) abo Moro vactuHa (cT.191 LK Ykpaiuu),
rpouti (cT. 192 LIK Ykpainu) Ta BajlOTHI LiHHOCTI
(ct. 193 LIK Ykpainu).

Jedaki HayKoOBLi BUAUIAIOTH cepesi CKIaJHUX
pedelt ck/ajieHi, 36upasibHi, MapHi pedi, a 3a cno-
co6oM iHauBiAyasizauii - pooBi Ta iHAUBIAYaIb-
HO BU3HayeHi (ABpaMoBa Ta iH., 2022, c. 116-117).

Hacamkinenpb BapToO 3ayBakUTH, L0 IpPaBoO-
BUU peXXUM peyeil MOUUPIOETHCS, KPiM BUIA/IKIB,
BCTAHOBJIEHUX 3aKOHOM, Ha TBapHWH SIK 0COOJIU-
BuM (ct.180 LK YkpaiHu) 06’€KT NUBiIBLHOIO
npaBa yepe3 iIX o6MexeHicTb B 060poTi (Hanmpu-
KJIaJl, oOMeXeHHs], Iki BUHUKAlOTh Y MPaBOBij-
HOCHHAax [0/I0 TBApHH, {IKi 3aHeceHi /10 YepBoHOI
KHUTHM YKpaiHH).

TakuM 4YMHOM, OG’EKTOM pEYOBUX IpaB €
MaliHO, fIKe MOXXe MaTH SIK MaTepiajibHy, TaK i
HeMartepiaibHy npupoAy. [lo ckjiaay MaiiHa BXo-
JASTb BCi MaHOBI NpaBa, B TOMY YUCJ/i iHTEIEKTY-
aJIbHOI BJIACHOCTI, Ta MaiHOBI 060B’s13kK (60pr).
Piu Moxke 6yTH O00’€KTOM IIpaBa BJIACHOCTI, a
06’eKTH NpaBa iHTeJIeKTya/lbHOI BJIACHOCTI He MO-
KYTb OYTH OTOTOXXHEHi 3 06’'€KTaMU IIpaBa peyo-
BOi BJIaCHOCTI. BiAgTak, OCKiJIbKM MailHO MOXke Ha-
JieXkaTh 0cobi Ha mpaBi BJIACHOCTI, TO MOXKHA
BBa)KaTH, 1110 BCi Ti esleMeHTH, AKi BXOJASTh 10 HOoro
CKJIAJy, HJIeXKaTh 0Cco6i Ha MpaBi BJIACHOCTI peyo-
BOi Ta iHTeIeKkTyalbHOI (Maiiaanuk, 20193, c. 16).

Budu peuosux npas

[lepesnik aKTyaJbHUX NpPo6JEM pPEYOBOTO
npaBa JIONOBHIOE i mpo6JsiemMa Kiacudikarii pedo-
BUX IIpaB 4epe3 JOBOJI BEJUKY MOTYXHICTb iX
MHOXHUHHU. CyThb Mpo6JsieMU MoOJSArae y mnotpe6i
daKicHOl kacudikanii BCiX MOMXJIMBUX pPEYOBHUX
[paB, AKi MOXKYTb iCHyBaTU B Mipy yCKJIaJHEHHH
Ta PpO3BUTKY CYCHUJIBHUX BiJHOCUH 3 METOI0
HaleeKTUBHIILIOro 3axMUCTy Npas, CBO6OA Ta iH-
TepeciB yciX cy6’e€KTiB MPaBOBiJHOCUH. 3 OHOTO
60Ky, ZleTasli30BaHa Kiacudikallisi peyoBUX NPaB €
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YCKJIaIHIOIOUUM (aKTOpOM 4epe3 HasiBHICTb ILIU-
POKOrO ClIeKTpa LIUBIJIBHUX NIPABOBIAHOCHH, 1110, ¥
CBOI0 4epry, NpAMOIPONOPLIMHO BIJIUBAE Ha
CKJIAJIHICTb KOHCTPYIOBaHHA TaKol kaachdikawii
3 MiHIMaJIbHOK KUJIBKICTIO HeJOJIIKiB, 30KpeMa
I0JI0 PO3yMiHHA CYTHOCTi ¢deHoMeHa o0O6CATriB
MPaBOMOYHOCTEM, CTYTEHIB BiINOBI1aAbHOCTI Cy-
0’€EKTIB Y KOHKPETHOMY IIPAaBOBOMY SIBMII. 3 iH-
nioro 60Ky, JeTajlbHa Kjaachdikalis Moxe 6yTH
KOpPHCHOIO, HAaNpHUK/IaZ, Yy KOHTEKCTi mifdopy
epeKTUBHUX CIIOCOOIB 3aXUCTy pPeYyoBUX NpaB. 3
TOYKM 30py Teopii KokHa 3i cnpo6 mobyLoBU
kaacudikanii BoHOYAC i YCKIAAHIOE, i € KopHc-
HOIO0 y NpaBOBiH Hayli 3aBJAKU (POKYCYyBaHHIO
yBaru Ha KOHKPETHMUX acleKTaX pPe4oBHUX Ipas,
asie IOpUJAYHA MPaKTUKa «BUMarae» CTBOPEHHS
izeasbHOI Mozieni kiaacudikaii, A1 HaGIMKEH-
HA 10 sIKOI HeoOXiJIHO y3arajJlbHUTH Ta CUCTeMa-
THU3yBaTH iCHYIOYi MiAX04H, 3MOJEIOBATH [I0TI0-
BHEHH{ Ta CUHTe3yBaTH IlepeBaru MiAxoxiB.
lllofo 6iNbII KOHKPETHHUX YHMHHHUKIB MPO6-
JleMaTHUKU GOpMyBaHHS €JUHOI JJOCKOHAJIOl KJIa-
cuodikanii peyoBUX NpaB y CydacHid nuBijgicTumi
icHye yuMano gymok. Hanpukiaz, Baxxko He Io-
FOAUTUCH, 10 OJHUM i3 TaKUX KaTasi3aTopiB €
3aJieXxxHicTh kaacudikanil «Big Toro, uo B mnpasi
BU3HAETHCA 3a pevyoBi MpaBa» (XapyeHko, 20196,
c. 74). 10. T'otko, JI. KotoBa # 0. Mezeps (2018,
c. 142) 3BepTarOTb yBary Ha «Ipo06JEMY CHUCTe-
MaTu3alii 06MeXxeHUX peyoBHUX MTPaB», siKa MOJIs-
rae y BiZCYTHOCTI B IMBIJICTUYHIN JOKTPUHI
NPUHIMIIB BiMeXXyBaHHS [IpaBa Ha 4y»e MalHO
Bi/i 3060B’13a/IbHO-NTPABOBHX JOTOBOPIB, OJIHOC-
TOPOHHIX NPAaBOYMUHIB TOLLO, I BBAXKAOTb TaKy
HEeBU3HAYEHICTh JpKepeJsoM CIOPiB y3arasi 1mjoz0
«HeOoOXiJHOCTI BH/IiJIeHHS KaTeropii peyoBHUX
npaB y CUCTeMi LUBIJIBHOrO mpaBa». MoxHa 1o-
roauTuch i3 gymkom I'. Xapuenka (2011, c. 278),
1110 O/IHIEIO 3 MPO6JIEM IIUBIJIBHOTO MPaBa € MO
MBIJIbHUX NpaB Ha pedyoBi Ta 3060B’s3aJIbHi,
aJpKke piy BUCTYNa€E 00’'€KTOM peyoBOTO NpaBa, a
Jis1 — 06’€eKTOM 3000B’513aJIbHOTO IPaBa, NPUUOMY
Ha Mepluui mjaH BUXOAATH MiICTaBU BUHUKHEH-
Hsl BUMOTH OJIHIET 0co6U ¥ 060B’A3KY iHIIOI 0CO-
O0U BUKOHATH LII0 BUMOTY. fIK HaroJIouye Hayko-
Bellb, TaKa IPOCTa rpajallis € y>ke cGopMOBaHUM
i BU3HAaHUM IOJIJIOM @paB, aje, AK IpPaBWJIO,
3[ICHIOETbCA LMBIJIICTaMMU 3a pi3HUMM MiJCTa-
BaMH, HaNlPUKJIa/ 32 XapaKTepPoOM 3/ilCHEHHS YU
peanizanii npaBa. llofo mpaBOBUX AOKTPHUH iH-
IIMX JIepaB, TO «y aHTJIACOKCOHCHKiN MpaBoOBil
CUCTeMi TakW¥ moAin AificHO He iCHye caMme 3a-
BJAKHU ICHYBaHHIO KOHLEMNLil po3lieneHol BJjac-
HocTi» (XapueHko, 2011, c. 281), a ocHOBHa npo-
6JieMaTHKa y TaKoMy IO/l i IpuYMHA CIopiB,
NpPOMO3UILiM BiIMOB Bif TAKOTO NOAINY — Ije «He-
GakaHHS1 BU3HAaTU MOMJIMBICTb HasIBHOCTI y 0CO-

06U pevyoBUX NpaB y 3060B’A3aJIbHUX, 3 KJIACHY-
HUMM KaHOHaMH, NPaBOBifHOCHHAX» (XapueHKo,
2011, c.282). [k BupimieHHd 1iel npob6aeMu
I'. Xapuenko (2011, c.282) npomnoHye «3HAUTH
yHiBepcaJbHUI KpUTepill pe4OBHOCTI LMBiIbHUX
npas». llikaBui niAxia y nepeocMucieHHi cyvac-
HOr0 pevyoBOro MpaBa nponoHye i P. MalaHuk
(20194, c. 12), a caMe po3MIHpeHHS KOJIa PEYOBHUX
IpaB 3a paxyHOK TaK 3BaHUX NPUXOBAHUX peyo-
BUX IIPaB TaKUMHU JABOMa IepesiKkaMU: «a) peyoBi
1paBa, AKi BU3HAYAIOThCA 3 ypaxXyBaHHAM 3MICTy
HopM LK, iHmux 3akoHiB YKpaiHu i 3akoHOZaB40
npsIMO He Ha3BaHi peyoBHMMM MpaBaMU: JAOBipue
yIpaBJliHHA MallHOM, lepeBa)KkHe NpPaBO KyMiBJli-
NpoJaXKy MailHa, OpeH/a, 3aCTaBa, inoTeka, yT-
pUMaHHs; 6) pe4yoBi MpaBa, Nepeb6ayeHi cneria-
JIbHUMU 3aKOHaMHU i 3Haxo saThcs B LIK Ykpainu y
cucteMi 3060B’s13a/IbHUX NpaB (OpeH/a Hepyxo-
MOCTi, IoBipye ynpaBJiiHHSA MaliHOM TOII[0)».

Ille omHi€l0 MPUYMHOIO MPOOJIEMATHKU KJIa-
cudikanii peyoBUX NMpaB € MOXJIMBICTb BimHe-
CEeHHA J10 HUX MeBHUX NpaB Ha MiJICTaBi 3aKOHY
abo HaBmakd. Hampuksaza, 3akoHoOM YKpaiHu
«[Ipo mep:xaBHY peecTpalilo pedyoBUX IpaB Ha
HepyxoMe MaWHO Ta IX OOTsKeHb» J0JaTKOBO
BM3HA4Y€HO TaKi pedvoBi [IpaBa, «AK MpaBo rocIo-
JapCbKOro BiJJaHHS; MpaBO ONEpaTUBHOIO YII-
paBJIiHHS; MPaBO MOCTIMHOTO KOPUCTYBAaHHS Ta
NpaBo OpPeH/JU 3eMeJIbHOI AiIAHKY; [IpaBO KOPH-
CTyBaHHA (HalMy, opeH/iM) Gy/iBjel0 abo iHIIH-
MH KalliTaJbHUMH CIOPYZAAaMH, IX OKpeMHMH Yac-
THHaMU; iM0TeKa; AOBipye yNpaB/iHHSA MalHOM.
3 2019 p. imoTeKa po3ragaJaETbCsA Y 3aKOHI He 1K
peyoBe MpaBo, a IK OOTSHKEHHSI PEYOBOro MpaBa»
(BaTpac, 2022, c. 99).

B ykpalHCbKill [UBITICTUYHIN JOKTPUHI «BUK-
JIIOYHOT'O MOJIIY pevyoBOro npasa Ha BUAM (KpiM
npaBa BJacHOcTi) He icHye» (['oTko, KoToBa, Me-
3eps, 2018, c. 142). Ba 6isiblle, HA AYMKY A€SKHX
LMBLJIICTIB, «<He BCi pe4oBi NIpaBa, Ha3BaHi ¥ 3aKo-
HOJABCTBi, € TakUMM 3a mnpupojow» (Maiika,
2017, c. 120). Hampuksiag, B. Barpac (2022, c. 97)
3BepTa€ yBary Ha JMUCKYCIl 1040 HaJIEXHOCTI [0
pevyoBUX [paB TaKHUX BH/IIB PEYOBUX NIpaB, BU3HA-
YeHUX 3aKOHO/ABCTBOM YKpaiHu (10 peui, He ca-
muM Jjuiie LK Ykpainu), ik npaBo goBipyoi Biac-
HOCTI, NpaBO iNOTEeKH, NMPaBO 3aCTaBH, a TaKOX
[IpaBO ONEepPaTUBHOTO yNpaBJiHHA i IpaBoO rocno-
JlapCcbKOro BifaHHS (OCTaHHI BHU3HAYeHi CTATTS-
MU 136, 137 F'ociofapcbKoro KoieKCy Ykpainu).

BizoMi «ksacudikariii pe4oBUX IpaB He MOB-
HOIO MipOI0 Jal0Th 3MOT'Y PO3KPUTH CYTHICTb Ta-
KOI'0 NPaBOBOTO iHCTUTYTY i NOTpebyTh YA0-
cKoHasleHHs1» (Batpac, 2022, c.97), a HasABHI
kiacudikalii «mepeBaXKHO fBJASIOTb CO6010 y3a-
rajJibHeHHs1 TUX Ipyl Npas, sKi nepeabayeni B LIK
y crartax 316 Ta 395 (mpaBo BJIAaCHOCTI, IpaBoO
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BOJIOJIiHHS, CepBITYT, eMbiTeB3uc, cynepdinii) i
'K (mpaBo rocmojapcbkoro BifaHHs i mpaBo
ONepaTUBHOrO ymnpasJiHHA). Y LuX kaacudika-
LifX BiICYyTHIA €AVMHUN KpUTepili, 3a IKUM CHUCTe-
MaTU3YIOTbCA PevoBi NpaBa, BUKOPHUCTOBYIOTbCS
pi3Hi KpuTepil: 3a cy6’ekToM (Pi3uyHi Ta OPUANYHI
ocobH), mpeaMeToM (pedyoBi MpaBa Ha pyxoMme Ta
HepyxoMe MaWHO), 06cAroM NMOBHOBaXKeHb (¢par-
MEHTapHi Ta 6GaraTOKOMIIOHEHTHi), METOI icHy-
BaHH# npaBax» (MaijaHuk, 20193, c. 25).

B. Batpac (2022, c. 97) nponoHye Kaacudiky-
BaTH pPe4o0Bi IpaBa «Ha OCHOBI KPUTEPIIO IOBHOTHU
PaBOMOYHOCTEH, AKi BUIUIMBAKOTH i3 $aKTy BO-
JIOAIHHS pivy4l0 Ha: MPABO BJIACHOCTI; abGCOJIIOTHI
npaBa Ha 4yi pedi (mpaBo BOJIOZiHHS, CEpPBITYT,
eMmditeB3uc, cynepdiliii, npaBo MocTikHOro Kopu-
CTYBaHHS 3eMeJIbHOI0 AIJITHKOI0); 06MexeHi mpa-
Ba Ha 4yXi pedi (IIpaBo rocrnoapcbKOro BifaHHS,
NpaBo ONEepaTHBHOrO yIpaBJliHHA); 3a6e3meyyoyi
npaBa Ha 4y»i pedi (mpaBo imoTekH, MpaBo 3acTa-
BY, IPABO J0BipYOi BJIACHOCTI); MepeBaXKHi MmpaBa
(mpaBa mepeBa)kHOI KyIIiBJi)». B ocTaHHi#l craTTi
B.Barpaca (2022, c. 98-99) mnpujineHo ysary
KpUTepisiM, sKi cpopMysiroBaB y CBOIM AucepTaril
0. B. InpkiB (2021, c. 64-66, 71-77):

1) 3an1exHO Bij 06’€KTa NMpaBa BJIACHOCTI Ta
3B’I3Ky 3 OCTaHHIM, IKUH Ha/€XUTh KOHKPETHIN
0C006i: MpaBo BJIACHOCTI (pevyoBe MPaBo Ha BJIACHY
pid) Ta peyoBi mpaBa Ha 4yyxe MaiiHO (IpaBoO BO-
JIOZIIHHSI 260 KOPUCTYBAHHS 4Y>KOI0 piyyio);

2) 3aJIe’KHO BiJl TiZicTaB BUHUKHEHHS: PEYOBi
npaBa, 1110 BUHUKJ/IM Ha MiACTaBi AoroBopy 3 BJa-
CHUKOM, OJHOCTOPOHHBOT'0O PAaBOYUHY BJIACHUKA
pedi abo Ha MifCcTaBi 3aKOHY;

3) 3asexHO BiA 3MicTy: Ti, AKUMH OXOILIIO-
€TbCS1 IPAaBOMOYHICTb JIiMLIe BOJIOJiHHSA, abo Cy-
KYTHICTb KiJIbKOX MPAaBOMOYHOCTEN — BOJIO/iHHS,
KOPHUCTYBaHHS Ta po3nopsiKeHHsA (Bcix abo Ki-
JIbKOX 3 HUX);

4) 3a/1eXXHO Bif, CTPOKY: MOCTilHI, CTPOKOBI
Ta pevyoBi NpaBa 3 NPUB’SI3KOI0 [|0 HACTAHHS IeB-
HOTO IpUAUYHOTrO GaKTy;

5) 3a/sexHO BiJ; MOXKJIMBOCTI Cy6’eKTa nepe-
JlaTH pevyoBe MPaBO iHIIUM 0cobaM 6e3 J03BOJY
BJIACHUKA: 0COBUCTI i BiguyKyBaHi;

6) 3aJIE3KHO BiJl Cy6 EKTHOTO CKJIAJly pe4YOBUX
NpaBOBiJHOCHH: pedyoBi MpaBa, HaJexHi ¢i3ny-
HUM o0co6aM 3 YKpaiHCbKUMM TIpOMajsiHCTBOM,
iHO3eMLsIM Ta ocobaM 6e3 rpoMajisiHCTBA, I0pHU-
JUYHUM ocob6aM, opraHaM MicCL,eBOro caMoBpS-
JlyBaHHs, JiepKaBi, iIHO3eMHUM Cy0’€KTaM TOCIO-
JapCbKOl AiSlJIBHOCTI;

7) 3a/IeXXHO Bij OMJIATHOCTI: AOTOBipHi, 110
nepez6a4aTh OIJIATHICTb 32 HaJlaHi MpaBoOMoOy-
HOCTI, a TaKO> pevyoBi NpaBa, peaJi3alia npaso-
MOYHOCTeH 3a AKUMHU 3iMCHIOETbCS Ha 6e3011a-
THHUX 3aCajax;

8) 3asiexxHOCTI BiA cnoco6y BUHUKHEHHS:
MepBUHHI Ta NOXiJHI;

9) 3a/exHO Bif mifcTaByu HAGYTTS peYOBUX
npas: Ti, 1l0 HA0YBAIOTbHCA Ha OCHOBI J103Bi/IbHO-
ro BOJIEBUSIBJIEHHS BJIaCHMKA pedi, i Ti, 10 Haby-
BAalOThCA NMPUMYCOBO 3TiIHO 3 MPUIKACAMHU 3aKO-
HO/IaBCTBa.

[Ioi0 yKpaiHCBKOI LUBLJIICTUYHOI JOKTPUHH,
TO «CTPYKTYpPHO CUCTEMY CYy4aCHOIO pedyoBOro
npaBa BM3HAYalOTb 3arajbHi I0JIOXKEHHS, BOJIO-
JiHHSI Ta OKpeMi BUJAM peyoBHUX mpaB» (Makjaa-
HUK, 20193, c. 12). 3arayibHi M0OJI0KEeHHS POTo-
JIOUIYIOTh OCHOBHI MOHSITTS, NPUHLUNM Ta 6a3uc
peryJ/iroBaHHs 3/iMCHEHHS], 3aXUCTy Ta peecTpauii
pedoBux npaB (Maiiganuk, 20193, c. 13). LK Ykpa-
iHM OJHO3HAYHO BU3HAYaE€, 1[0 PeYOBHMMH IpaBa-
MU € MPaBO BJIACHOCTI Ta peyoBi IpaBa Ha 4yxe
MakHo (iHmi pe4yoBi mpaBa). BapTo 3ayBakuTH,
0 cepeJi y4eHUX BificyTHi po3b6ixkHOCTI 1070
nepiuoi kateropii. To6To NpaBo BJaCHOCTI 0JHO-
3HA4YHO € peyoBUM. [lepeiik iHIIMX peYOBHX MpaB
MO>Ke OYTH JI0IOBHEHUI 3aKOHOM.

[IpaBo BiaCHOCTI — pi3HOBUJ, peYOBUX IIPAB,
XapaKTepHOI 03HAKOI0 IKOTO € 3/iHCHeHHd BJIa-
CHHMKOM pedi IpaBOMOYHOCTE! 3 BOJIOJIHHSA, KO-
PUCTYBaHHA Ta PO3NOPSAKEHHA HEH 3a CBOEID
BOJIEKD 1 He3aJIeX)KHO BiJi BOJIi IHIIUX Cy0 EKTIB
MPaBOBIJTHOCHH, a OCTaHHI 3060B’s13aHi He CTBO-
pIOBaTH NepenoH y 3JiMCHeHi NpaBOMOYHOCTeN
BJIaCHUKOM (ABpamoBa Ta iH., 2022, c. 202). Big-
noBifiHO A0 1. 2 cT. 316 UK YkpaiHu oco6uBUM
BU/IOM IIpaBa BJIACHOCTI € IIPaBo J0BipY0i BJacHO-
CTi, Ike BUHMKA€E BHACJII0K 3aKOHY ab0 [0r0BOpY.
K Ykpainu BH3Ha4eHO Taki ¢opMU IpaBa BJac-
HocTi: mpuBaTHa (ct. 325), mepkaBHa (cT. 326),
KoMyHasibHa (cT. 327). /lo peyi, npo6ieMHUM TTH-
TaHHAM Cy4acHOI HPUJUYHOI NPAaKTUKHU € «parl-
TOBe 3HUKHeHHs1» ¥ HoBoMy LIK Ykpainu noHaTTs
«KOJIEKTUBHA BJIACHICTb» 1 BiACYTHICTB y LiUBiIiC-
TUYHINA JOKTPUHI YiTKO BH3HAayeHUX MeXaHi3MiB
nepexofy uiei dopmu BaacHocTi B iHuy. He 6yze-
MO pO3IJISIZATH MPABO BJAACHOCTI O/IbII JIeTaJTbHO
yepes BEJTMKUH 00CAT LIbOr0 MUTAHHS.

Ob6MexxeHi pedoBi mpaBa (mpaBa Ha 4Yyxe
MalHO) XapaKTepU3yKTbCS TaKOK BHU3HAYaJIb-
HOI0 O3HAaKOlO, 4K BCTAHOBJIEHHA IpaBa IL0JO0
pedyi, AKa Ha mifcTaBi IpaBa BJIACHOCTI BXXe Ha-
JIEXUTDb {HIIOMY Cy6’eKTy pedoBoro npasa (AB-
pamMoBa Ta iH., 2022, c. 202). lli npaBa icHyIOTb fK
IOpUUYHI 00TS>)KeHHS MpaBa BJIACHOCTI, 1[0 J10-
3BOJIE 33J0BOJIbHUTH CTOCOBHO NE€BHOI pedi He
TiJIbKW iHTEepecHu BJIaCHUKA, a ¥ iHTepecH iHIIUX
oci6 (ABpamoBa Ta iH., 2022, c. 203). Bugu peyo-
BUX MpPaB Ha 4Yy)Ke MalHO 3akpimjieHi y cT. 395
LUK VYkpainu. Takox npaBaMy Ha 4yXy pid €
npaBo 3actaBu (cT.572 LK Ykpainu) Ta npaBo
nputpuMadHsa (cT. 594 LK Ykpainu), a Takox
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«JI0BFOCTPOKOBA OpeH/ja HEpPYXOMOCTi; MaliHOBe
“mpaBo o4ikyBaHHS"; 3abe3nedyBajibHi pevyoBi
IIpaBa, BKJKYAlO4MU 3acTaBy, iOTeKy, NPUTPH-
MaHH{, IepeBaXHe NpaBO Ha piy; iHWI npasa,
SKUM 3aKOHOM HaJlaHO TaKWH XapakTtep» (Mak-
naHuk, 2019a, c. 13).

3axucm pevosux npas

PedoBi mpaBa € ckJaJloBUMU 6a30BUX €KO-
HOMIYHUX IIpaB JIIOJAUHH, TapaHTOBAaHUMHU $K
KoHcTuTyniero YkpaiHy, Tak i MiKHapogHUMU
MPaBOBMMM aKTaMH, 30KpeMa 3arajbHOI0 JleKJIa-
pauiero npaB JiroguHu (fani - 3JIUI), npuiiHsa-
Tor ['eHepasbHOw Acambseeto OOH 10 rpyaHs
1948 poky, EBponeiicbkol0 KOHBEHI[i€I0 3 MpaB
awauHu (gani — €EKIIJ) Ta npoTokosaMu 0 Hel.
Tak, MaliHOBi npaBa (sIK 0/JHOOCOGOBI, Tak i cmi-
JIbHI) Ta ix 3axucT 3akpimieHi y ct. 17 3I1J1. Bia-
noBizgHo fo cT. 8 3JI1JI KoXKHa JIIojiHa Ma€ MpaBo
Ha edpeKTHUBHE NOHOBJIEHHS Y MpaBaX KOMIIETEH-
THUMMU HalliOHAJIbHUMU CyZlaMU B pasi nmopyiueH-
HA il OCHOBHUMX IpaB, HaJlaHUX I KOHCTUTYLI€O
a60 3aKOHOM, a 3rifiHo 3 a63. 2 cT. 27 KOoXKHa JIto-
JWHa Ma€ NIpaBo Ha 3aXHUCT Il MOpaJIbHUX | MaTepi-
aJIbHUX iHTepeciB, 110 € pPe3y/IbTaTOM HAyKOBHX,
JliTepaTypHUX abo0 XyZOXKHIX Mpalb, aBTOPOM
skux BoHa €l. CratTa 1 [IpoTokouay go EKIIJI pe-
[VIAMEHTY€E 3aXUCT MAaHHOBUX NMpaB Qi3MyHUX Ta
IOpUAMYHUX 0Ci6, ajie 3 MONPaBKOW B a63. 2, 1110
«ronepeAHi MoOJIOXKEHHS KOJHUM YHUHOM He 00-
MEeXYIOTb NpaBO JepXKaBU BBOJUTU B [il0 Taki
3aKOHH, SIKi BOHA BBaXKa€ 3a HEOOXiIHE, 11100 3/iH-
CHIOBaTH KOHTPOJIb 32 KOPHUCTYBaHHAM MaWHOM
BiINOBiZHO /0 3arajibHUX iHTepeciB abo A4 3a-
6esneyeHHs CIJIATH NOAATKIB YU IHIIMX 360piB
a6o mrrpadis»2. Illo » 10 HOPM YHHHOTO 3aKOHO-
JlaBCTBa YKpaiHHY, IpaBO BJIACHOCTI i 1O0ro 3axucT
3akpimieHo y cT. 41 Ta ocTaHHbOMY a63arii cT. 13
KoHctuTynii Ykpainuy, a pedoBi npaBa a6o ix 3a-
XUCT 3aKPIIlJIEHO y CTaTTAX

AHasi3yo4yu 3axMCT NpaB, HEOO6XiJHO BHUOK-
peMHUTH Horo IopujuyHe NMOHATTA Ta CYMiXHI 3a
3Ha4YeHHAM i3 ioro 3MicToM IOpPUUYHI KaTeropii,
TakKi SIK «CIOCi6 3axUCTy», «popMa 3axXUCTy» Ta
«0XOpoHa npaBy. B. Apoubkuit (2014, c. 167) 3Be-
pTae yBary Ha GiJblI IIKPOKe PO3MeXKYBaHHS Ka-
Teropiy, IpoTe 3Ha4He iX HarpoMa/>KeHHs MPOBO-

1 3arasbHa Jeksapalisi mpaB JIIOAUHU : Bij
10.12.1948 // baza panux (B/]) «3akoHOZAaBCTBO
Ykpainu» / BepxoBHa Papma (BP) VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/995_015
(naTa 3BepHeHHs: 15.01.2024).

2 [Iporokosn ao KoHBeHIii mpo 3axucT mpaB
JIIOJMHU | OCHOBONOJIOXKHUX CBOOOJ : Bij
20.03.1952 // B/l «3akoHojaBcTBO YKpaiHu» / BP
Ykpainu.  https://zakon.rada.gov.ua/laws/show/
994 535 (maTa 3BepHeHHs: 15.01.2024).

KY€ HeoOXifHicTh JeTasnizoBaHoi AudepeHmianii
06’€eKTIB, 1110, ¥ CBOIO YePTy, JIUIle YCKIaJHIOE PO3-
IJ1], i € KOpUCHUM y BUIAJKax JeTai30BaHOro
pO3rJisily KOHKPETHHUX MPAKTUKO-OPiEHTOBAHUX
IOpUANYHUX TPo6JieM, KOJIi3ii 3 MeTOw 3Haxo-
JKeHHS] IHAYKTUBHOIO MiAX0AY [0 IX BUPILLIEHHS.
Ha pgyMKy HaykoBLd, LIiIIKOM AOCTaTHBO IPUT-
pUMyBaTUCA 3arajJlbHOBU3HAHOI AYMKHU NP0 PO3-
[JI[, JIYIIe IOHATb OXOpPOHHU i 3axucry. [lpoTe,
BpaxOBYIOYM HasIBHICTb JleTasizoBaHoi Kiacudi-
Kaljil 3aXMCTy peyoBUX NpaB, KOHLEHTPUYHOIO
BUKJIQJy U OrJisily Npo6seMaTUKA He Ha OAHY
coTHI0 cTopiHoK (Maimanuk, 20196), cyTTEBUX
HayKOBHUX PO3pP06OK IUBIMICTIB, JOCTATHBO OMH-
CcaTH HasBHY KJacudikalilo 3 BUKOPUCTAHHAM
JOMOMDKHUX IOPUAUYHUX TMOHATh CHNOCOGIB i
¢dbopM 3axucry.

OTxe, Ha OCHOBI CIIPOILEHHA 3MICTy BiJIIOBI-
AHoro Bu3HauyeHHs (fApoupkuii, 2014, c.163)
MO>KHa FOBOPHUTH, 1110 3aXUCT PEYOBUX MIPaB — Lie
CTIpsSIMOBaHi Ha 3a6e3le4YeHHs CBOro Cy6 €KTHB-
HOTI'O pe4yoBOro IpaBa aKTUBHI [Iii BJaCHUKa peyi,
3000B’s13a/IbHOI0 03HAKOIO SIKUX € Hecylepey-
HICTh 3aKOHY. Y cBO1O 4epry (Ha OCHOBi BHU3Ha-
yeHHs1 P. Maiiganuka (20196, c. 867)), oxopoHa
peyoBUX MpaB — Lie iHCTUTYT IpaBa II0J0 pery-
JIIDBaHHS PEeYOBHUX MPABOBIJHOCUH 3 METOI0 YHU-
KHEHHSl MOopylleHb pedyoBUX MpaB. To6TO 03Ha-
KO0 OXOPOHM € CUCTeMaTu4He Ii 37iliCHeHHs, a
03HAKOI0 3aXUCTy — Te, L0 BiH NOPOJKYETHCA
I0pUAMYHUM GaKTOM NOpYLIEHHS peYOBUX MpaB.
TyT Takox Heob6xiJJHO 3raZlaTy Npo HasBHI cymne-
peyKy Cy4acHUX LIMBIJIICTIB Mpo Te, AKe i3 IUX
NOHATh BBaaTH wupmnM (Maitganuk, 20196,
c. 868). Ha miacraBi ¢opmy/toBaHb, HaBeJEHUX
B. flpoypkumM (2019, c. 167), 3a3Ha4nMO, 1110 CIIOCO-
OU 3aXUCTy - lie 3aKpilieHi YUHHUM 3aKOHOJAB-
CTBOM 3ax0J{ WI0A0 3abe3neyeHHs] NOPYLIEHUX
peyoBHX NpaB i BIVIMB Ha NOPYIIHMKA, a dopMa
3aXUCTy — 3aKpillJIeHAa YMHHUM 3aKOHOAABCTBOM
JIS/IBHICTD 3 METOI0 3aXUCTy Pe40BOro IIpaBa.

Ha mizcTaBi HU3KM Npalyb YyYeHUX-IUBIICTIB,
BBa)KAEMO 3a JAOLiJIbHE BU3HAYWUTH TaKi OCHOBHI
$opMH 3axXKCTy PeYyOBHUX MTPaB: caMo3axucT (cT. 19
UK Ykpainu) Ta ropucaukniiny. OcTaHHs MOAis-
€TbCs Ha cyZioBy (cT. 16 LIK Ykpainu) Ta my6siiyHo-
ro aaMiHicrpyBanHs (cratti 17, 18 LUK Ykpainu).
3ayBa)KMMO, 1[0 HAl6IbII NMOLIMPEHOI0 Ta edek-
THBHOWO QopMoro € cyznoBa (Makganuk, 20196,
c. 873-874), apKke 4acTO Ha MPAKTHLi TOBHOBAXKEH-
Hs OpraHiB myoOJIiYHOrO aJMiHiCTpyBaHHSI 0OMe-
XKYIOThCS, HATOMICTh 0c06a 3 METOK 3aXHCTY CBOIX
NOpYLIEHUX NIpaB Ma€ MpaBO 3BEPHYTHUCH [0 CYAY
(mozaTu Mmo30B). Y BUMAJKY, KOJIM Take IpPaBO He
nepe/i6ayeHe 3aKOHOM, 1[0 PETYJII0€ LUBIIbHI Mpa-
BOBIJJHOCHHH, CYZ0OBUH 3axUCT NepefbayeHUN Ha
niacrasi crareit 8, 9 KoHcTuTyuii Ykpainu.
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OavH i3 HAKMGi/bII MOBHUX MeEPEJIiKiB Crloco-
6iB 3aXMCTy pedyoBHUX MpaB Po3rjsgHyTo P. Maii-
JaHukoM (20196), npu 1IbOMY OMMUCAHO MepestiK
BU/IIB NI030BiB 1100 3aXUCTy TaKUX npas. Kpim
TOrO, ZiesKi HAYKOBIIi MPOMOHYIOTH CBOI Kaacudi-
Kallii, mpuiyoMy kjaacudikanii cnocob6iB 3axucTty
OKpeMHUX BUJIB pedyoBUX NpaB (HaNpUKJAJ, Kia-
cudikallisi cnoco6iB 3aXUCTy peyoBHX MPaB Ha 4y-
i peui 3anponoHoBaHa K. IllaxHazapsH (2017)).
3arajoM y UUBLIICTUYHIA [AOKTPUHI BUZIIAIOTH
TaKi OCHOBHI CIIOCOOU 3axXHUCTy pe4yOBHX IPaB, sIK
pevyoBo-NpaBoBi, 3060B’s13a/IbHO-NIPAaBOBI Ta iHIII
(To6TO pemTa icHyrouHX croco6iB). KoxeH i3 3a-
3HAYEHHUX CII0OCOGIB Ma€ CBOI Pi3HOBUM, BUBYEH-
HSIM SIKUX GYJI0 MPUCBSIYEHO YUMasIo pobiT. OgHU-
MH 3 HaWGibII CTPYKTYPOBaHUX € Kjaacudikaiiii,
ornucadi P. Maiiganukom (20196) Ta O. LibkiBuM
(2021). Tounimy peTanizaLil0 Ba)XKO HaBeCTH
yepe3 o6MexeHicTb 06cAry cTaTTi. [IuTaHHsa aHa-
Jli3y i cucteMarusauii kiacudikarii 3axucty pevo-
BUX IIPaB € JOCUTb I'POMi3IKHUM i MOTpedye BUCBI-
TJIEHHS B OKpeMil cTaTTi (260 UK cTaTei).

BUCHOBKHM. VY cTaTTi po3ryissHyTO 6a3vCHi
JUCKYCIMHI aclleKTH Cy4acHOr0 pe4yoBOro Ipasa B
NOEAHAHHI 3 OI/IA/IOM YKpPAiHCbKOTO 3aKOHO/aB-
CTBa Ta BUOKPEMJIEHO OCHOBHI iZiel BITYM3HAHUX
YYEeHHUX-LUBIJIICTIB 1100 OKPEMHUX JUCKYCIHHUX
NUTaHb. Y 3B’A3KY 3 00MeXeHUM 06CAroM pob0oTH
II0CTA€E NIMTaHHS IIEBHOI JeTaJsli3allil BUCBIT/I€eHHS
OKpeMHUX NUTaHb, 30KpeMa NMpo6JieMaTHKY i H-
POKOro clekTpa MNOIVIAAIB Ha cUCTeMaTH3alilo
croco6iB i opM 3aXUCTy peuoBUX IPAB.

Ha nizgcraBi npoBefieHUX JOCIiIKEHb MOXKHA
3ayBaXkKUTH, 1[0 3arajioM npobseMaTHKa peuyoBo-
ro npaBa YkpaiHu € jo6pe BUB4YeHO10. [loTpeby-
I0Tb JOCJi/PKEHHS JIUIIEe MeBHi MUTAHHS B KOH-
TEKCTi JeTasi3alii BXKe BiJOMHUX JO0C/iIKeHb YM
BUpilleHHS] KOHKPETHUX NPAaKTUYHUX HOPULAY-
HUX Ipo6JieM, 30KpeMa IOpUAUYHUX KOJIi3iH, Ta
niz6opy ebeKTUBHUX CIOCO6IB i PpopM 3axucCTy
pe4YoBUX NIpaB y TOMY UM iHIIOMY BUNIAJKY 3a TO-
ro a6o iHmoro Habopy ¢GaKTOPiB YK apaMeTpiB.

[lifkoM MOKHa NOTOAMTHCH 3 AYMKOIO Hay-
KOBIIiB, 1110 p€YOBE MPaBO Y Cy4yacHid BITYM3HAHIN
LMBIICTUYHIA JOKTPUHI MOEAHYE B CObi esieMeH-
TH LIMBIJILHOTO MPaBa SIK A0PEBOJIIOLIMHOTO, TaK i
PaAsHCBKOTO Mepiofly, a TakoXK IepesoBi Hampa-
L[I0OBaHHA @paBa 3aXiJHOEBPOIENCHKUX JepKaB
(3okpema, Himeyunnu i ®pannii) y noeaHaHHi 3
YKpalHCbKUMH NPaBOBUMH TPaJHULisIMU Ta 0COO-
JINBOCTSIMY, MEHTAJIbHICTIO YKPAIHCbKOI'0 HApOo4y.

3arajioM CTpHW>KHEM AUCKYCili peqoBoro mnpa-
Ba € HAJIEXKHICTb [0 TI€l 4M iHIIOI KOHLenuUii po-
3yMiHHSI IOHATTS «Piu» Ta HAsABHICTb Yy CY4YaCHUX
COLjia/IbHO- Ta €KOHOMIKO-IIPaBOBUX BiJHOCMHAaX
IIMPOKOI0 CIIEKTPa Pe4Y0BUX MpaBoBiAHOCKH. Tak
BUHHUKAIOTh JIUCKYCIi 1110/10 HEOOXiTHOCTI 3aKpill-
JIEHHS1 B 3aKOHOJABCTBI 4iTKOro $popMy0BaHHs
3MICTy KaTeropii «pe4yoBe IpaBo», CTBOPEHHA Jie-
Taji30BaHoOl ki1acudikalii pedoBux npas, Ni60py
ePeKTUBHOIO 3aXUCTy MOPYLIEHUX NpaB BiJmo-
BiIHO /10 HasIBHUX MapaMeTpiB (CKIaJ0BUX) Mpa-
BOBOI cATYyaLl.

CITUCOK BIBJIIOTPA®IYHUX IIOCUJIAHD

1. Binoupbkuii 0. B. Po3aMexxyBaHHS pe4oBHX Ta 3000B’s13a/IbHUX NIPaB KOPUCTYBAHHS YY>KHUM >KUTJIOM.
Haykoeo-ingpopmauyiiinuii 8icHuk IeaHo-PpaHkiecbkozo yHisepcumemy npasa imeri Koposas [laHuaa Iaaruys-

K020.2014.N29. C.163-167.

2. Batpac B. JlokTpuHa/ibHI 0CHOBHY Kiacudikalii peyoBHX MpaB y UBiIIbHOMY NpaBi. AkmyasbHi npo-
6s1emu npasosHascmeaa. 2022. Ne 2 (30). C. 97-102. DOI: https://doi.org/10.35774 /app2022.02.097.

3. Totko 0., KotoBa JI., Meseps O. [Ipo6iemu peectpatii pedoBux npaB // HaykoBuil morsisi, Mosofi:
KJIIOUOBI IUTaHHA Cy4acHOro eTany peopMyBaHHS CUCTEMH BiTUM3HAHOIO 3aKOHOZJABCTBA : MaTepiau Bce-
VKp. HayK.-IPaKT. KOH®. CTyJeHTIB, acmipaHTiB Ta MoJjioaux HaykoBIiB (M. CeBepozsoHenbK, 13-14 rpya.
2018 p.):y 24. / 3a pen. b. I'. Po3oBcbkoro. CeBepoioHenbk : Bug-Bo CHY im. B. [lans, 2019. 4. 1. C. 138-144.

4. T'yapuMa M. M. PeyoBi npaBa y BiAHOCHUX (30060B’s13a/IbHUX) NPABOBiJHOCMHAX: OKPECJEHHS Teope-
TU4HOI mnpobsaemu. Yaconuc yusinicmuku. 2020. Ne 37. C. 16-20. DOI: https://doi.org/10.32837/

chc.v0i37.343.

5. lnbkiB O. B. [Ipo6/ieMu pery/roBaHHS pedyoOBHX IPaB B LIMBiIbHOMY 3aKOHO/JaBCTBI YKpaiHu : AuC. ...

J-pa topup. Hayk : 12.00.03. JIeBiB, 2021. 448 c.

6. LnbkiB 0. 3a6e3nevyBasibHI pevyoBi npaBa: WPUAXYHA TpupoAa, dyHkuii, Buau. Copernicus Political
and Legal Studies. 2022. Vol. 1, No. 3. Pp. 101-108. DOI: https://doi.org/10.15804/CPLS.20223.12.

7. Maiinanuk P. A. [lepeocMuc/ieHHs] pe40BOro MpaBa B Cy4acHUX yMoBax // PedoBe npaBo: npiopuTe-
TH Ta NEePCHeKTUBHU : MaTepiasi KuiBcbkux npaBoBux unTaHb (M. KuiB, 22 6epes. 2019 p.) / Biam. pen.

P. A. Maiinanuk. KuiB : Anepta, 2019a. C. 9-32.

8. MaiigaHuxk P. A. PeyoBe npaBo : miapy4nuk. KuiB : Anepta, 20196. 1102 c.

9. Maiika H. B. [loHATTS i BUAN peyoBUX NpPaB Ha YyXKy HEPYXOMicTb. Haykosull 8icHUK Yxc20podcbkozo
HayioHabHozo yHisepcumemy. Cepia: [Ipaso. 2017. Bun. 43, 1. 1. C. 116-121.

10. Maiika H., Aunmus O. OZHOCTOPOHHIN paBOYMH, SIK NiZiCTaBa BUHUKHEHHS peY0BUX IIPaB Ha YyXKe
HepyxoMe MalHo. AkmyasibHi npobsaemu npago3nascmea. 2019. Bun. 2 (18). C. 133-137.

182



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

11. Cy4acHi npo6JieMH IIMBIJILHOTO ITpaBa Ta MpoIiecy : Haed. moci6. / C. 0. Ciimyenko, O. B. CHHETYGOB,
B. A. KpoitTop Ta iH. ; 3a pej. 10. M. XKopHokys4, JI. B. Kpacuubkoi. XapkiB : [IpaBo, 2017. 806 c.

12. Xapuenko I'. BiTyM3HsiHA JOKTPUHA PEYOBHUX NpaB: icTOpUYHiI Hapucu. Bicnuk HayioHasbHoI aka-
demii npasosux Hayk Ykpainu. 2014. Ne 4 (79). C. 114-122.

13. Xapuenko I'. I'. KBanidikaniliuuit Kputepiii BU3HauYeHHs pedyoBUX npaB. Jepicasa i npaso. 2011.
Ne 52.C. 278-284.

14. Xapuenko I'. I'. PeyoBi npaBa y 3aK0OHO/JaBCTBI, JOKTPHUHI Ta CyA0Bil MpakTULi YKpaiHH : aBTOPOd.
JUC. ... f-pa opuf. Hayk : 12.00.03. Kuis, 2017. 32 c.

15. Xapuenko I. I'. Pid ik 06’eKT pedoBoro mpasa. BicHuk Odecbko2o HAYiOHA/NbHO20 YHigepcumemy.
Cepis: [IpagosHaecmeo. 2010. T. 15, Ne 22. C. 5-11.

16. Xapuenko I'. OcHoBU peyoBoro npasa B LuBisibHOMY Kozekci Ykpainu. [lionpuemHuymaeo, eocno-
dapcmeo i npaso. 2019a. Ne 6. C. 57-61. DOI: https://doi.org/10.32849/2663-5313/2019.6.10.

17. Xapuenko I'. [lozis peyoBUX NpaB y JOKTPUHI LMBiNbHOTO MpaBa. [lidnpueMHUymeo, 20cnodapcmaso
i npaeo.20196. Ne 5. C. 73-78. DOI: https://doi.org/10.32849/2663-5313/2019.5.12.

18. LluBinbHe npaBo. 3arajibHa YacTHHA : HaBY. oci6. / 0. €. ABpamoBa, A. C. l'opbenko, H. 0. F'opobeLb
Ta iH. ; 3a 3ar. pez. C. O. CainmueHka, O. JI. 3aityeBa ; MBC Ykpainu, XapkiB. Hall. yH-T BHYTp. ClipaB. XapKiB,
2022.332c.

19. [MlaxnasapsaH K. E. 3axucTt npaB Ha 4yxi pedi 32 3aKOHOAABCTBOM YKpalHHU : JAUC. ... KaH/A. IOPUJ,
Hayk : 12.00.03. Ogeca, 2017. 215 c.

20. fpoubkuii B. JI. CaM03axuCT ik MpaBOBUM 3acib 3axUCTy pedoBUX paB. Bichuk HayioHabHO20 yHi-
sepcumemy «I0puduuna akademia Ykpainu imeHi Apocaasa Mydpozo». Cepia: EkoHoMIYHa meopisi ma npaso.
2014.Ne1.C. 160-170.

21. Chan T. The nature of property in cryptoassets. Legal Studies. 2023. Vol. 43, Iss. 3. Pp. 480-498. DOI:
https://doi.org/10.1017/1st.2022.53.

22. Grinlinton D. The intersection of property rights and environmental law. Environmental Law Review.
2023.Vol. 25, Iss. 3. Pp. 202-218. DOLI: https://doi.org/10.1177/14614529231193804.

23. Ksiezak P., Wojtczak S. Toward a Conceptual Network for the Private Law of Artificial Intelligence.
Switzerland : Springer Nature, 2023. 298 p. DOI: https://doi.org/10.1007/978-3-031-19447-4.

24. Margalit A, Stern S. The Property Right to Voice. Canadian Journal of Law and Jurisprudence. 2023.
No. 2. DOI: https://doi.org/10.1017 /cjlj.2023.13.

25. Mujuzi J. D. Distribution of property at the termination of de facto unions (marriages by
cohabitation/repute) in some African countries. International Journal of Law, Policy and the Family. 2023.
Vol. 37, Iss. 1. DOI: https://doi.org/10.1093 /lawfam/ebad015.

26. Takahashi K. Conflict of Laws in the Proprietary Restitution of Blockchain-based Crypto-Assets.
Changing Orders in International Economic Law. 2023. Vol. 2. Pp. 38-47. DOI: https://doi.org/10.4324/
9781003193104-5.

27. Teremetskyi V., Avramova O., Svitlychnyy O., Sloma V., Telestakova A., Kokhan V. Housing Rights
Protection in the Context of Legislation and Judicial Practice of Ukraine. Journal of Legal, Ethical and
Regulatory Issues. 2021. Vol. 24, Iss. 1. URL: https://papers.ssrn.com/sol3 /papers.cfm?abstract_id=4138075.

28. Zaika Yu., Kukhariev 0., Skrypnyk V., Mytnyk A. Peculiarities of protection of rights and interests of
heirs: theoretical aspects. International Journal of Criminology and Sociology. 2021. Vol. 10. Pp. 355-362. DOI:
https://doi.org/10.1504/1JPLAP.2022.124423.

Haditiwaa do pedakyii: 16.01.2024
IIpuiinama do onybaikyeauHs: 28.03.2024

REFERENCES

1. Avramova, O. Ye., Horbenko, A. S., Horobets, N. O. et al. (2022). Civil law. General part
(S. O. Slipchenko, O. L. Zaitsev, Eds). Kharkiv National University of Internal Affairs.

2. Bilotskyi, 0. V. (2014). Demarcation of property and obligation rights to use someone else’s housing.
Scientific and Information Bulletin of the Ivano-Frankivsk University of Law named after King Danylo Halytskyi,
9,163-167.

3. Chan, T. (2023). The nature of property in cryptoassets. Legal Studies, 43(3), 480-498. https://
doi.org/10.1017/1st.2022.53.

4. Grinlinton, D. (2023). The intersection of property rights and environmental law. Environmental Law
Review, 25(3), 202-218. https://doi.org/10.1177/14614529231193804.

5. Hotko, Yu,, Kotova, L., & Mezeria, 0. (2018, December 13-14). Problems of registration of property
rights [Conference presentation abstract]. All-Ukrainian Scientific and Practical Conference “Scientific view
of youth: key issues of the current stage of reforming the system of domestic legislation”, Sievierodonetsk,
Ukraine.

183



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

6. Hudyma, M. M. (2020). Property rights in relative (liability) legal relations: a theoretical problem
outlining. Journal of Civil Studies, 37, 16-20. https://doi.org/10.32837 /chc.v0i37.343.

7. lIkiv, O. (2022). Security Proprietary Rights: Legal Nature, Functions, Types. Copernicus Political and
Legal Studies, 1(3), 101-108. https://doi.org/10.15804/CPLS.20223.12.

8. IIkiv, 0. V. (2021). Problems of regulation of property rights in the civil legislation of Ukraine [Doctoral
dissertation, Ivan Franko Lviv National University].

9. Kharchenko, H. (2014). Domestic doctrine of property rights: historical essays. Journal of the National
Academy of Legal Sciences of Ukraine, 4(79), 114-122.

10. Kharchenko, H. H. (2010). A thing as an object of property law. Bulletin of Odesa National University,
15(22),5-11.

11. Kharchenko, H. H. (2011). Qualification criteria for determining property rights. State and Law, 52,
278-284.

12. Kharchenko, H. H. (2017). Property rights in legislation, doctrine and judicial practice of Ukraine
[Doctoral thesis, Taras Shevchenko Kyiv National University].

13. Kharchenko, H. H. (2019a). Fundamentals of property law in the Civil Code of Ukraine.
Entrepreneurship, Economy and Law, 6, 57-61. https://doi.org/10.32849/2663-5313/2019.6.10.

14. Kharchenko, H. H. (2019b). Division of property rights in the doctrine of civil law. Entrepreneurship,
Economy and Law, 5, 73-78. https://doi.org/10.32849/2663-5313/2019.5.12.

15. Ksiezak, P., & Wojtczak, S. (2023). Toward a Conceptual Network for the Private Law of Artificial
Intelligence. Springer Nature. https://doi.org/10.1007/978-3-031-19447-4.

16. Maidanyk, R. A. (2019a, March 22). Reinterpretation of property law in modern conditions
[Conference presentation abstract]. Kyiv Legal Readings “Property law: priorities and perspectives”, Kyiv,
Ukraine.

17. Maidanyk, R. A. (2019b). Property law. Alerta.

18. Maika, N. V. (2017). The concept and types of property rights to someone else’s real estate.
Uzhhorod National University Herald. Series: Law, 43(1), 116-121.

19. Maika, N. V., & Yatsishin, O. R. (2019). Unilateral contract, as the basis of occurrence property rights
to another’s real estate. Actual Problems of Law, 2(18), 133-137.

20. Margalit, A, & Stern, S. (2023). The Property Right to Voice. Canadian Journal of Law and
Jurisprudence, 2. https://doi.org/10.1017/cjlj.2023.13.

21. Mujuzi, J. D. (2023). Distribution of property at the termination of de facto unions (marriages by
cohabitation/repute) in some African countries. International Journal of Law, Policy and the Family, 37(1).
https://doi.org/10.1093 /lawfam/ebad015.

22. Shakhnazarian, K. E. (2017). Protection of rights to other people's things according to the legislation
of Ukraine [Candidate dissertation, National University “Odesa Law Academy”].

23. Slipchenko, S. 0., Syniehubov, 0. V., Kroitor, V. A. et al. (2017). Modern problems of civil law and
procedure (Yu. M. Zhornokui, L. V. Krasytska, Eds). Right.

24. Takahashi, K. (2023). Conflict of Laws in the Proprietary Restitution of Blockchain-based Crypto-
Assets. Changing Orders in International Economic Law, 2, 38-47. https://doi.org/10.4324/9781003193104-5.

25. Teremetskyi, V., Avramova, O., Svitlychnyy, O., Sloma, V. Telestakova, A., & Kokhan, V. (2021).
Housing Rights Protection in the Context of Legislation and Judicial Practice of Ukraine. Journal of Legal,
Ethical and Regulatory Issues, 24(1). https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4138075.

26. Vatras, V. (2022). Doctrinal bases of classification of property rights in civil law. Actual Problem of
Law, 2(30), 97-102. https://doi.org/10.35774 /app2022.02.097.

27. Yarotskyi, V. L. (2014). Self-defense as a legal means of protecting property rights. Bulletin of the
National University “Yaroslav Mudryi Law Academy of Ukraine”. Series: Economic theory and law, 1, 160-170.

28. Zaika, Yu,, Kukhariev, O., Skrypnyk, V., & Mytnyk, A. (2021). Peculiarities of protection of rights and
interests of heirs: theoretical aspects. International Journal of Criminology and Sociology, 10, 355-362.
https://doi.org/10.1504/1JPLAP.2022.124423.

Received the editorial office: 16 January 2024
Accepted for publication: 28 March 2024

184



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

SYMON OLEKSANDROVYCH SERBENYUK,
Kharkiv National University of Internal Affairs,
Department of Scientific Activity Organization
and Intellectual Property Protection;

ORCID: https://orcid.org/0000-0002-6806-6319,
e-mail: simon6@ukr.net

CONTROVERSIAL ASPECTS OF THE MODERN NATIONAL DOCTRINE

OF PROPERTY LAW

The article examines the basic controversial aspects of modern property law in the context of
an overview of the Ukrainian legislation and highlights the main ideas of national civil law
scholars on certain controversial issues. They consist in identifying the debatable components
in the spectrum of research in the field of national property law, assessing further effective ar-
eas of scientific research and reviewing the main provisions of civil law on property rights. The
author presents the main scientific views and contradictions, as well as the legislator’s views
on the concept and features of real rights; reviews the points of view of understanding the
grounds for the emergence of real rights and their generalisation and systematisation in the
context of current legislation; demonstrates the problems of classification of objects of real
rights; considers the problem of classification of real rights; reviews the content of basic legal
categories related to the term “protection of real rights” and briefly highlights the approaches
to classification of methods and forms of protection of real rights.

It is noted that in general, the issues of property law of Ukraine are well studied, and only some
issues need to be investigated in the context of detailing already known studies or solving spe-
cific practical legal problems, in particular, legal conflicts and selection of effective methods
and forms of property rights protection in a particular case under a particular set of factors or
parameters. The main core of the discussions on property law is whether the notion of “thing”
belongs to a particular concept and whether a wide range of property relations exists in mod-
ern social, economic and legal relations. Therefore, first of all, there are discussions about the
need to enshrine in the legislation a clear definition of the content of the category “real right”,
to create a detailed classification of both real rights and their objects, as well as to select an ef-
fective remedy for violated rights in accordance with the existing parameters (components) of
the legal situation, etc.
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SPECIFIC FEATURES OF OBTAINING AND USING ELECTRONIC EVIDENCE

IN CRIMINAL PROCEEDINGS

The relevance and importance of this research is due to the fact that scientific and technological
progress and rapid development of information technology in all spheres of public life have
significantly influenced the emergence of new types of criminal offences. Criminals are using
computer systems and other portable devices to commit unlawful acts with increasing
frequency. Today, many criminal offences are being committed with the help of information
technology around the world, ranging from simple online fraud to the threat of a territorial act.
Therefore, one of the ways to record (document) such illegal activities effectively is to obtain
(collect) electronic evidence by law enforcement agencies in criminal proceedings. In this
regard, the key role is played by evidence, which helps to form an evidence base that makes it
possible to notify a person of suspicion, send an indictment to the court and make a final court
decision on the guilt (innocence) of a person in committing a particular criminal offence.
Achievement of this objective undoubtedly necessitates a specific legal procedure for seizure of
electronic evidence in criminal proceedings, which is not yet clearly defined in terms of its
collection, leading to numerous cases of courts declaring such evidence inadmissible.

In the course of the scientific research, the author of the article analyses the views of scholars
on the interpretation of the concept of electronic evidence; provides the legislative
interpretation of this term (unlike the CPC of Ukraine, other procedural codes enshrine the
concept of electronic evidence); studies the case law on the issue of electronic evidence being
admissible/inadmissible; and identifies the main features of electronic evidence, etc.

Given the fact that the Russian Federation commits war crimes on the territory of Ukraine on a
daily basis, the author states the need to collect and record evidence of such crimes from open
sources, which will further ensure the prosecution of the perpetrators.

In the course of studying the specific features of obtaining and using electronic evidence in
criminal proceedings, the author applied general scientific and special scientific methods, in
particular, dialectical, formal and logical, and comparative legal methods. The interrelated use
of these methods allowed for a comprehensive study, where each of these methods was used at
a certain stage of the examination of the specific features of obtaining and using electronic
evidence in criminal proceedings.

Key words: process of proof, obtaining (collecting) evidence, sources of evidence, electronic evi-
dence, digitalisation, collecting evidence from open sources.

Original article

INTRODUCTION. Technological progress,

It is worth noting that with Russia’s full-scale

the development of information technology and
global achievements related to digitalisation are
introducing new trends in all areas of our lives,
including the legal sphere. These processes affect
both the transformation of crime and the search
for new means of exposing such activities, collect-
ing evidence of criminal offences committed by
certain individuals, and more. Therefore, the pos-
sibility of obtaining data from new sources within
the criminal proceedings, such as unmanned sys-
tems, satellite communications, data from open
and other sources, including the Internet, which
have not been taken into account in the collection
of evidence in criminal proceedings, is becoming
increasingly important. This list is constantly be-
ing expanded.

© Teslenko I. 0., 2024

military invasion of Ukraine, which is accompa-
nied by the constant commission of war crimes,
Ukraine’s law enforcement agencies have faced
new challenges in documenting and investigating
them. In addition, during the ongoing hostilities,
temporary occupation and annexation of Ukraini-
an territories, the prospect of conducting a proper
pre-trial investigation is minimised or, in some
cases, even impossible. For example, the analysis
of footage from video cameras located in the oc-
cupied cities, combined with information ob-
tained from browsing web pages, messengers,
and social media, makes it possible to identify a
war criminal or collaborator (Fomina, Rachyn-
skyi, 2023, p. 208). In this regard, proper docu-
mentation of criminal offences, and especially
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those committed under martial law, is very im-
portant, as civil society seeks to ensure justice, and
its achievement is the main task of all subjects of
the criminal procedure, who must take the neces-
sary measures to identify the persons who have
committed and/or continue to commit criminal
offences. This can be ensured by providing the
court with an adequate evidence base, and in view
of this, when collecting the necessary evidence, pre-
trial investigation authorities should use technical
advances to conduct a prompt and complete pre-
trial investigation. In this aspect, obtaining (collect-
ing) electronic evidence, including from open
sources, is important in the process of proving.

Meanwhile, a systematic analysis of the CPC
of Ukraine shows that:

firstly, the legislator does not separately dis-
tinguish electronic evidence from other types of
evidence in this matter, but they are subject to
general requirements for relevance and admissi-
bility, which will ensure the presence or absence
of facts and circumstances relevant to criminal
proceedings and subject to proof;

secondly, the legislator does not separately
distinguish electronic evidence as a source of evi-
dence, and does not establish a certain form of
evidence, but focuses on its content and compli-
ance with the established criteria. We believe that
the general principles of criminal procedure enti-
tle the prosecution and the defence to provide the
court with any appropriate and admissible evi-
dence within the adversarial procedure, without
limiting it by form or source, but subject to the
general principles and requirements of its admis-
sibility.

PURPOSE AND OBJECTIVES OF THE
RESEARCH. The purpose of the article is to pro-
vide a theoretical comprehension of the specific
features of obtaining and using electronic evi-
dence in criminal proceedings. To achieve this
purpose, the following tasks were solved: 1) to
analyse the doctrinal approaches to understand-
ing the concept of electronic evidence; 2) to re-
view the current procedural legislation of
Ukraine, the provisions of which define the con-
cept of electronic evidence; 3) to present the
practice of judicial authorities relating to the is-
sues of recognition of electronic evidence as ad-
missible.

METHODOLOGY. In order to achieve the
purpose and objectives of the study, the author
used modern methods of scientific knowledge.
The study is based on a dogmatic analysis of sci-
entific points of view, the provisions of the cur-
rent procedural legislation and case law, which
contributed to the formulation and substantiation
of the following conclusions.

The research methodology was built on the
basis of the dialectical method, which is an objec-
tively necessary logic of the movement of cogni-
tion, and its application allowed to consider doc-
trinal approaches to the interpretation of the
concept of electronic evidence. Using the dialecti-
cal method, the current state of legal regulation of
collection of electronic evidence in criminal pro-
ceedings was analysed. The methods of analysis,
synthesis and comparison were used to study the
state of adaptation of the criminal procedure leg-
islation of Ukraine in terms of regulating the pro-
cedure for collecting electronic evidence. The
formal logical method made it possible to propose
certain ways to solve the identified problems. In
the course of the study, the comparative legal
method was also used, which made it possible to
compare the provisions of the current legal acts of
Ukraine with the provisions of international doc-
uments containing recommendations on the col-
lection and recording of electronic evidence.

RESULTS AND DISCUSSION. Currently, in
the modern legal literature, one can find quite
pluralistic methodological approaches to the defi-
nition of the category of “electronic evidence”, in
particular, scholars interpret the latter as:

-a set of information stored in electronic
form on any type of electronic media and in elec-
tronic means (Kotliarevskyi, Kitsenko, 1998). In
this regard, the peculiarity of this evidence is that
it cannot be perceived directly, but must be inter-
preted in a certain way and analysed with the
help of special hardware and software (Muradov,
2013, p. 314);

- any data stored or transmitted by computer
that supports or refutes a theory of how the crim-
inal offence occurred or that relates to elements
of the mechanism of the criminal offence, such as
intent or alibi (Casey, 2011, p. 7);

- electronic data that confirm facts, infor-
mation or a concept in a form suitable for pro-
cessing by computer systems, including a pro-
gramme for executing a computer system or
other actions (Akhtyrska, 2016, p. 125);

- information in electronic form on facts and
circumstances relevant to the case and recorded
by means of electronic media provided for by law
or transmitted via electronic communication
channels (Vernydubov, Belikova, 2018, p. 301);

- actual data stored in electronic form on any
type of electronic media and in electronic means,
becoming available for human perception after
processing by special technical means and soft-
ware (Alekseev-Protsyuk, Bryzkovskaya, 2018,
p- 250). In our opinion, the most important aspect
of this definition is the reference to “data”, i.e. in-
formation stored in electronic form, such as text,
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images, audio and video files, etc. It is the refer-
ence to information that makes it possible to cov-
er all forms of evidence created or stored on the
relevant device;

- information in electronic (digital) form con-
taining data on the circumstances relevant to the
case, in particular, electronic documents (including
text documents, graphic images, plans, photographs,
video and sound recordings, etc.), websites (pag-
es), text, multimedia and voice messages, metada-
ta, databases and other data in electronic form.
Such data may be stored, in particular, on portable
devices (memory cards, mobile phones, etc.), serv-
ers, backup systems, and other places where data is
stored in electronic form (including the Internet)
(Brown, Ovsyannikov, Shynkorenko, 2019);

- data on circumstances that are relevant to
criminal proceedings and exist in an intangible
form within a technical medium or communica-
tion channel and whose perception and study is
possible with the help of technical means and
software (Sirenko, 2019, p. 211);

- evidence that can be obtained in electronic
form using electronic devices, computer storage
media, as well as computer networks, including
the Internet (Hutsaliuk et al., 2020, p. 5);

- information in electronic (digital) form, ob-
tained in accordance with the procedure provided
for by the criminal procedural law, which is rele-
vant to criminal proceedings (Hutsaliuk, Antoni-
uk, 2020, p. 44).

At the doctrinal level, the use of the defini-
tions of “digital evidence” and “electronic evi-
dence” is also controversial among scholars. Thus,
analysing these concepts, A. V. Kovalenko (2022,
p. 49) notes that none of these terms is optimal
from a technical point of view: today there are
already coding systems that are not based on the
use of numbers, as well as computing devices and
modern means of information transmission that
do not rely on the movement of electrons (quan-
tum computers, data transmission using optical
signals, etc.). Therefore, for information pro-
cessed, transmitted or stored in the ways de-
scribed, the use of the terms “digital” or “electron-
ic” would be technically incorrect. It can be
predicted that with the development of science
and technology, other computer technologies will
become widespread, which do not actually corre-
spond to the terms under consideration.

In the context of the foregoing, it may be not-
ed that electronic evidence occupies an inde-
pendent place among the means of proof, but it
cannot be classified as material or written evi-
dence. In addition, according to the rules of for-
mal logic, a concept has both specific and generic
features. The term “evidence” itself is generic to

electronic evidence, the interpretation of which is
enshrined in the provisions of Part 1 of Article 84
of the CPC of Ukraine. At the same time, electronic
evidence is characterised by inherent features
that distinguish it from other types of evidence
(testimony, material evidence, etc.). Among the
features of electronic evidence are the following:
a) they have an intangible external expression;
b) they can be transferred or copied to various
technical means without loss or damage to the
content; ¢) in order to reproduce such evidence in
court, technical devices are required.

Further to the study, it should be noted that
the concept of electronic evidence has been clari-
fied at the legislative level. In particular, accord-
ing to part 1 of Art. 96 Commercial and Procedur-
al Code of Ukraine!l, Article 99(1) Code of
Administrative Proceedings of UkraineZ and Arti-
cle 100(1) Civil Procedural Code of Ukraine3
“Electronic evidence shall mean the information
in electronic (digital) form containing data on the
circumstances relevant to the case, in particular,
electronic documents (including text documents,
graphics, plans, photographs, video and audio re-
cordings, etc.), websites (pages), text, multimedia
and voice messages, metadata, databases and other
data in electronic form. Such data can be stored, in
particular, on portable devices (memory cards,
mobile phones, etc.), servers, backup systems,
other places of data storage in electronic form
(including the Internet)”.

According to the Guidelines of the Council of
Europe Committee of Ministers on Electronic Evi-
dence in Civil and Administrative Proceedings,
adopted by the Committee of Ministers on 30 Jan-
uary 2019 at the 1335th meeting of the Deputy
Ministers, “electronic evidence” means any evi-
dence contained in, or produced by, any device
whose functioning depends on software or data
stored or transmitted through a computer system
or network#. Analysing the case law of the CCU of

1 Verkhovna Rada of Ukraine. (1991). Commer-
cial and Procedural Code of Ukraine (Law No. 1798-
XII). https:/ /zakon.rada.gov.ua/laws/show/1798-12.

2 Verkhovna Rada of Ukraine. (2005). The Code
of Administrative Proceedings of Ukraine (Law
No. 2747-1V). https://zakon.rada.gov.ua/laws/show/
2747-15.

3 Verkhovna Rada of Ukraine. (2004). The Civil
Procedural Code of Ukraine (Law No.1618-1V).
https://zakon.rada.gov.ua/laws/show/1618-15.

4 Guidelines of the Committee of Ministers of the
Council of Europe CM(2018)169 on electronic evidence
in civil and administrative proceedings. https://
minjust.gov.ua/m/rekomendatsii-parlamentskoi-
asamblei-ta-komitetu-ministriv-radi-evropi.
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the Supreme Court on the admissibility of elec-
tronic evidence, Judge Nadiya Stefaniv (2022)
noted that the above-mentioned document of the
Committee of Ministers of the Council of Europe
covers the basic principles that should be fol-
lowed when collecting and processing electronic
evidence, so that any evidence admitted to the
trial is appropriate and admissible Judges are also
responsible for improving their own professional
knowledge of the use of electronic evidence.

It is worth noting that the judicial practice of
Ukraine has also made attempts to clarify the
concept of electronic evidence. For example, para.
68 of the resolution of the judges of the Joint
Chamber of the Commercial Court of Cassation of
the Supreme Court of 15.07.2022 in case No. 914/
1003/21 states that “electronic evidence is any
information in digital form that is relevant to the
case”. On this basis, the Court noted that “messag-
es (with attachments) sent by e-mail are electron-
ic evidence”1.

In the light of the above, as well as taking into
account the provisions of Articles 84 and 99 of the
CPC of Ukraine, it can be concluded that the char-
acteristic of electronic evidence is its electronic
(digital) form. In particular, the original document
is the document itself, and the original electronic
document is its reflection, which is given the same
meaning as the document. As we can see, accord-
ing to the CPC of Ukraine, an electronic document
is a separate type of document that can be used as
evidence in criminal proceedings, and according
to DSTU 7157:2010 “an electronic document is a
document in which information is presented in
the form of electronic data and for the use of
which computer equipment is required”2. On this
issue, referring to the practice of the Criminal
Court of Cassation of the Supreme Court, we see
that the latter states that “the identification of
electronic evidence as a means of proof and the
material carrier of such a document is groundless,
since the characteristic feature of an electronic
document is the absence of a strict link to a specif-
ic material carrier. ... The admissibility of an elec-
tronic document as evidence cannot be denied
solely on the grounds that it has an electronic
form. In accordance with the Law of Ukraine ‘On
Electronic Documents and Electronic Document
Management’, if an electronic document is stored

1 The Resolution of the judges of the Joint
Chamber of the Commercial Court of Cassation of
the Supreme Court dated 15.07.2022 (case No. 914/
1003/21).

Z State Consumer Standard of Ukraine. DSTU
7157:2010. Official edition. Kyiv, 2010. http://ksv.do.
am/GOST/DSTY_ALL/DSTY1/dsty_7157-2010.pdf.

on several electronic media, each of the electronic
copies is considered an original electronic docu-
ment. The same electronic document may exist on
different media. All copies of an electronic docu-
ment identical in content may be considered as
originals and differ from each other only in time
and date of creation. The issues of identifying an
electronic document as an original may be re-
solved by the authorised person who created it
(using special software to calculate the checksum
of a file or directory containing files (CRC-sum,
hash-sum), or, if there are appropriate grounds,
by conducting special research”3.

Consequently, it can be noted that in court
practice, a comprehensive examination by the
court of the procedure for obtaining (collecting)
electronic evidence, its fixation and presentation
as evidence in criminal proceedings is of great
importance. In this regard, it is very important
that the court does not declare the evidence in-
admissible on formal grounds, because, as stated
in the Guidelines of the Committee of Ministers of
the Council of Europe on electronic evidence in
civil and administrative proceedings, courts
should take into account all relevant factors re-
garding the source and reliability of electronic
evidence, and are aware of the value of electronic
trust services in establishing the reliability of
electronic evidence. And if it does not contradict
the norms of the national legal system, and with
the exception of a court decision, electronic data
should be accepted as evidence, unless the au-
thenticity of such data is disputed by one of the
parties. It should be borne in mind that “intelligi-
bility, accessibility, integrity, authenticity, reliabil-
ity and, where appropriate, confidentiality and
privacy should be components of electronic evi-
dence during its storage. Electronic evidence
should be preserved with standardised metadata
so that the context of its creation is clear. The com-
prehensibility and accessibility of stored electronic
evidence should be guaranteed over time, taking
into account the evolution of information technol-
ogy”4. Similar provisions are enshrined in part 4 of
Article 69 of the Rome Statute of the International
Criminal Court, which states that “the court may,
in accordance with the Rules of Procedure and

3 Resolution of the Joint Chamber of the
Criminal Court of Cassation of the Supreme Court
dated 29.03.2021 (case No.554/5090/16-k).
https://reyestr.court.gov.ua/Review/95848991.

4 Guidelines of the Committee of Ministers of the
Council of Europe CM(2018)169-add1final on electron-
ic evidence in civil and administrative proceedings.
https://minjust.gov.ua/m/rekomendatsii-parla-
mentskoi-asamblei-ta-komitetu-ministriv-radi-evropi
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Evidence, rule on the relevance or admissibility of
any evidence, taking into account, inter alia, its
strength and any prejudice which such evidence
may cause to the conduct of a fair trial or to the
fair assessment of the testimony of a witness”1.

Undoubtedly, this issue is very important,
since electronic evidence is part of the criminal
proceedings, and the digitalisation of all social
relations and technological progress lead to a
constant increase in both the types of electronic
evidence that can be used by the parties to the
criminal proceedings and their share in the over-
all evidence base. Sources of evidence in electron-
ic form may include: various storage media; mon-
oblocks, mobile devices (mobile phones, tablet
computers), digital cameras, routers, computer
networks, the global Internet, sound and video
recordings, etc. This means any electronic device,
and this list may be significantly expanded over
time. The information is stored on these devices
in the form of information objects (data), which
include: text and graphic documents; data in mul-
timedia formats; information in database formats
and other applications of an applied nature.

Currently, social networks and publicly avail-
able web resources contain a large amount of in-
formation that can be used as evidence in crimi-
nal proceedings. However, electronic evidence
has its own specifics, so its proper collection is
crucial for the possibility of further use as ad-
missible evidence in criminal proceedings. This
is especially important in times of Russia’s full-
scale invasion of Ukraine, which entails daily
violations of human rights, war crimes, violations
of the laws and customs of war, and international
conventions ratified by Ukraine. Therefore, the
issue of collecting and recording information in
electronic form from open sources is very im-
portant. The use of data from open sources pro-
vides new opportunities for investigating crimi-
nal offences, exposing criminals, proving their
guilt in court, and thus bringing them to justice
and achieving the objectives of criminal proceed-
ings in general.

Ensuring proper recording for the possibility
of further authentication of the relevant electron-
ic evidence, establishing its primary source, and
the path of movement is the basis for the court’s
perception of certain electronic evidence as ad-
missible. At the same time, it is too complicated
by the absence of a standard for collecting infor-
mation from open sources at both the national
and international levels.

1 United Nations. (1998). The Rome Statute of
the International Criminal Court. https://zakon.
rada.gov.ua/laws/show/995_588.

It is worth noting that a large number of non-
governmental organisations, such as Bellingcat,
Human Rights Watch, conduct online investiga-
tions using publicly available online content
known as open source intelligence (OSINT). Am-
nesty International’s Evidence Lab focuses on
content that indicates attacks on civilian areas or
infrastructure (hospitals, schools) or the use of
prohibited weapons (e.g. cluster bombs). Amnes-
ty claims to have collected thousands of videos of
alleged atrocities in Ukraine to date. The labora-
tory uses geolocation, metadata, satellite imagery,
weapons experts’ opinions and eyewitness testi-
mony to confirm digital evidence. At the same
time, the CPC of Ukraine does not provide for
provisions on evidence obtained from open
sources, but this does not lead to procedural ob-
stacles to their use in criminal proceedings. After
all, determining the content of evidence obtained
from open sources and their legal assessment can
be carried out on the basis of the provisions of § 1
of Chapter 4 “Evidence and Proof” “The Concept
of Evidence, Relevance and Admissibility in Rec-
ognising Information as Evidence” and other par-
agraphs of Chapter 4, which regulate certain pro-
cedural types of evidence.

One of the most progressive steps in this re-
gard was the adoption of the Berkeley Protocol on
Open Source Investigations, which was developed
by the Centre for Human Rights at the University
of California, Berkeley. This is the first-ever guide
to the effective use of open source information in
international investigations of criminal and hu-
man rights violations, designed to set this stand-
ard2. According to O. Yanovska, “The Berkeley
Protocol defines the terminology and methodolo-
gy of data, the procedure for collecting, analysing
and storing digital information that is publicly
available in compliance with professional, legal
and ethical principles. The Berkeley Protocol has
not been officially translated into Ukrainian, but
this document is referred to in the letter of guid-
ance of the Office of the Prosecutor General on the
preservation of digital information from open
sources of 28 August 2021”3.

2 Matrix. (2020, January 28). The Berkeley Pro-
tocol on Open Source Investigations. https://matrix.
berkeley.edu/research-article/berkeley-protocol-
open-source-investigations/.

3 Supreme Court. (2021). Judges of the CCS of the
Supreme Court discussed problematic issues of
admissibility of electronic evidence during court
proceedings. https://supreme.court.gov.ua/supreme/
pres-centr/news/1202347/; Yanovska, O. (2021, Oc-
tober 31). The procedure for collecting and recording e-
evidence must necessarily include computer
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The Berkeley Protocol describes professional
standards to be applied in the identification, collec-
tion, preservation, analysis and presentation of
digital open source information and its use in in-
ternational criminal and human rights investiga-
tions. Open source information is information that
any member of the public can observe, purchase or
obtain, which does not require special legal status
or unauthorised access. Digital open source infor-
mation is publicly available information in digital
format, usually obtained from the Internet. Open
source digital information includes data created by
both users and machines, and may include, for ex-
ample: content published on social media; docu-
ments, images, video and audio recordings on
websites and information-sharing platforms; satel-
lite imagery; and government-published data?.

In today’s environment, it is important to
have appropriate advice, recommendations and
instructions on recording, preserving, archiving,
and evaluating electronic evidence, as this will
allow such evidence to be used in court. On this
issue, the working group on the implementation
of international humanitarian law and the provi-
sion of legal services to the population of the Ter-
ritorial Defence Forces Command of the Armed
Forces of Ukraine, together with the Ukrainian
Legal Advisory Group, with the support of the
AZONES law firm, prepared an illustrated guide
for the military on documenting human rights
violations and international humanitarian law.
This manual describes how to document using
video, conduct a basic survey, and what infor-
mation to look for in shelling, places of detention,
torture, etc. After all, proper recording, preserva-
tion and transmission are critical to ensure that
the information collected becomes evidence in
court, helps protect victims and ensures that per-
petrators are brought to justice. It is important to
understand who recorded the materials and in
whose hands they ended up in order to verify
them and check for possible distortions or altera-
tions2. Meanwhile, as 0. Yanovska noted, “today

specialists. ADVOKAT POST. https://advokatpost.
com/protsedura-zboru-ta-fiksatsii-e-dokaziv-obov-
iazkovo-maie-vkliuchaty-fakhivtsiv-komp-
iuternykh-tekhnolohij-suddia-ianovska/.

1 United Nations. (2020). Berkeley Protocol on
Investigations Using Open Digital Data. A practical
guide to the effective use of publicly available digital
information to investigate violations of international
criminal law on human rights and humanitarian law.
https://www.law.berkeley.edu/wp-content/
uploads/2022 /03 /Berkeley-Protocol-Ukrainian.pdf.

Z Ready to Resist. (2023, August 21). Directions
on documenting violations of Human Rights and

we cannot operate with an algorithm that would
answer the question of what should be the se-
quence of saving data contained in open sources
so that the court does not have questions about
the reliability of such data. There are cases when
it is impossible to comply with the principle of
direct examination of evidence, since the transi-
tion to the relevant link on the Internet does not
give any result or the link already contains other
information”3. Given the public need to conduct
pre-trial investigations in criminal proceedings
for war crimes, the use of data from open sources
provides new opportunities to establish the truth,
recreate events, and identify persons involved in
the commission of criminal offences in Ukraine.
All of this clearly indicates that electronic evi-
dence is a significant auxiliary tool in the imple-
mentation of the complex tasks currently facing
the law enforcement agencies of Ukraine. The ap-
plication of the Berkeley Protocol in this regard
enables international organisations to participate
in online investigations of war crimes committed
on the territory of Ukraine, including by collecting
evidence from open sources. This is possible
through monitoring and further analysis of in-
formation from messengers (Telegram, Viber,
WhatsApp, etc.), satellite images, recordings from
drones (unmanned systems), CCTV cameras, ship
navigation systems, etc. In this regard, we support
the position of A. Bushchenko that the problem is
not in the admissibility but in the reliability of
electronic evidence. The judge is convinced that
“information technology is a dynamic industry,
and if we write in the law today how to collect,
record and store electronic evidence, it may turn
out to be wrong in the future development of in-
formation technology”4. There is no doubt that
with the further advancement of scientific and
technological progress, not only new sources of
electronic evidence will appear, but also com-
pletely new categories of evidence. The scientific
theory of procedural evidence in general and its
criminal procedural part in particular, as well as
the forensic doctrine of collecting, examining and
using evidence, must keep pace with the times
and be flexible enough to changes dictated by
practice (Kovalenko, 2018, p. 242).

International Humanitarian Law. https://tro.mil.
gov.ua/yak-dokumentuvaty-porushennya-prav-
lyudyny-i-mizhnarodnogo-gumanitarnogo-prava/.

3 Supreme Court. (2022, June 7). Supreme Court
judges discussed the admissibility of electronic
evidence obtained from open sources with the experts.
https://supreme.court.gov.ua/supreme/pres-
centr/news/1282146/.

41bid.
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The analysis of investigative and judicial
practice indicates that one of the problems is the
fixation of electronic data during the process of
proof, since, as M. V. Hutsaliuk and P. Ye. Antoniuk
(2022, p. 118) point out, “information recorded in
electronic (digital) form can be easily changed,
destroyed, transmitted, copied. The specific na-
ture of information in electronic form is that it is
not directly accessible to a person, but only after
processing it by special software tools (e.g., the
text editor ‘Word’), which, in turn, operate under
the control of an operating system on a particular
computer device. In other words, the viewing of
physically identical information in the form of bits
(the minimum unit of information) on a hard
drive by different software tools will result in dif-
ferent types of actual data on a monitor screen or
printer printout”. In this regard, A. Zakharko
(2020, p. 170) notes that “the problem of using
electronic evidence is to carry out the process of
authentication, i.e. to establish certain rules and
methods by which the court and participants in

the process can be convinced of the authenticity
of the evidence”.

CONCLUSIONS. Summarising the above, it
should be noted that electronic evidence is of
great importance in the process of proving and
forming the evidence base in criminal proceed-
ings. Their receipt provides new opportunities to
ensure the effective investigation of criminal of-
fences, increase the number of sources of evi-
dence collection by the parties to criminal pro-
ceedings in order to prove the guilt or innocence
of a person, and ensure a balance between fair
trial and the inevitability of punishment. The de-
velopment of the digitalisation of society gives
impetus to all processes taking place in the coun-
try, and the use of technical achievements and
achievements of society to fulfil the tasks of the
criminal process is an important component of
Ukraine’s development as a state governed by the
rule of law and one of the guarantees of compli-
ance with the provisions of Article 6 of the Euro-
pean Convention on Human Rights.
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OCOBJIMBOCTI OTPUMAHHA TA BUKOPUCTAHHA EJIEKTPOHHUX JOKA3IB
Y KPUMIHAJIbBHOMY INPOBA/IZKEHHI

AKTya/IbHICTb 1 BaXXJIMBICTh MPOBEEHOr0 JOCJI[PKEHHS OOYMOBJIEHI THM, 10 HAyKOBO-
TeXHIYHUU nporpec i cTpiMKUi po3BUTOK iHGOpMaLiHUX TEXHOJIOTIN B ycix cdepax cycHinb-
HOTO >KUATTS CYTTEBO BIJIMHYJIM Ha NOSIBY HOBUX BU/JIB KPUMIHA/JIbHUX IPAaBONOPYILIEHb. 3J10-
YHHIL BCe 4YacTillle BUKOPUCTOBYIOTh KOMIT'IOTEPHI CHUCTEMH ¥ iHILII MOPTATHUBHI MPHUCTPOI 3
METOI0 BYMHEHHS NMPOTUIpaBHUX Ail. Ha cborogHi y BcboMy cBiTi 3a fonoMoroto iHdpopma-
[iHHUX TEXHOJIOTiN BYMHSETHCA 6e3/1i4 KPpUMiHA/JIbHUX MPABONOPYIIEHb — BiJl 3BUYANHOr0
11axpaicTBa B Mepexi [HTepHeT 0 3arpo3u TePOPUCTUYHOrO akTy. CaMe TOMY OJHUM 3i CIIo-
co6iB edpexTHBHOI Pikcauii (JOKyMeHTYBaHHS) BUMHEHHS TaKOl MPOTUIPABHOI Ai/IbHOCTI €
OTPHUMaHHs (36MpaHHSA) NPAaBOOXOPOHHUMH OpraHaMH eJIeKTPOHHHUX JI0Ka3iB y KpHUMiHa/b-
HOMY IIPOB3/PKEHHI. Y IbOMY NMUTAHHI KJIIOY0BY POJib BiZlirpaloTh JOKa3H, 3aBASIKU IKUM $o-
PMYETBCS OKA30Ba 6a3a, 10 JIa€ MOMJIUBICTh MOBIJOMUTH 0CO6i PO Ii103PY, HAPABUTH [0
Cyly 0OBMHYBAJbHUH aKT i NPUHHATH OCTAaTOYHE CyJI0Be pillleHHs PO BUHYBATIiCTh (HEBUHY-
BaTicTb) 0co6M y BUMHEHHI KOHKPETHOrO KpUMiHaJbHOTO MpaBolopylieHHs. /locirHeHHs
03HAYeHOro 3aBJlaHHs1, 6e3yMOBHO, 0O0YMOBJIIOE HEOOXiAHICTD 3AilicHeHHS crienudiyHOI Mpo-
1lecyaJbHOI NpoLeAypH BUJIYyYeHHs eJIeKTPOHHHUX J0Ka3iB y KpUMIiHAJbHOMY NpPOBA/KEHHI,
sIKi Hapasi He 3HAHILJIM CBOTO YiTKOTO 3aKpilJIeHHsI B YAaCTHHI iX 36MpaHHs, 1110 MPU3BOAUTH
Jl0 HEITOOJMHOKUX BUNa/KIB BU3HAHHA Cy/JaMH TaKUX [JOKa3iB HeZJOMYyCTUMHUMH.
[IpoaHani30BaHO TOYKM 30pYy HAyKOBILB 100 TJAyMa4yeHHA NOHATTS eJIeKTPOHHUX J0Ka3iB;
HaBe/leHO 3aKOHO/IaBYe TPaKTyBaHHS 11bOro TepMiHa (Ha BifMiHy Bif KpuMinanbHOro nporie-
CyaJIbHOTO KOJleKCy YKpaiHM B iHIIMX NpoliecyaJbHUX KOJEeKCax 3aKpinjieHo MOHATTS eseKT-
POHHUX JI0Ka3iB); JOC/IIKEHO CyJIOBY NMPAKTUKY 3 NUTAaHb BU3HAHHSA eJEKTPOHHUX [JJ0Ka3iB
JIONYyCTUMHUMH /HeJ0NYyCTUMUMHU; BU/IIJIEHO OCHOBHI 03HAKH eJIeKTPOHHUX JI0Ka3iB.
3BaXKarO4uU Ha I0JIeHHe BYNHEHHs POCIHChbKOW denepalli€lo Ha TepUTOpii YKpaiHU BOEHHUX
3JIOUYMHIB, KOHCTATOBAaHO HEOOXiAHICTh 36MpaHH4 Ta ¢ikcalil Joka3oBoi iHpopmarii oo Ta-
KHUX 3JI0YMHIB i3 BiJKPUTHX JpKepeJ, 110 B NMOAA/bIIOMY 3a6e3MeYUTb NPUTATHEHHSI BUHHUX
0Cib 10 KpUMiHa/IBHOI BiZIIOBiJaIbHOCTI.

[lix, 4ac BMBYEHHS OCOGJHMBOCTEN OTPUMaHHs TAa BUKOPHUCTAHHS €JIeKTPOHHUX JOKasiB y
KpPUMiHa/IbHOMY NPOBA/KEHHI 3aCTOCOBAHO 3araJlbHOHAYKOBI Ta Clellia/lbHO-HAyYKOBi MeTo-
JlM, 30KpeMa JiaJIeKTUYHUH, popMasbHO-JIOrYHUH, MOPiBHAIbHO-IpaBOBUH. KoxeH 3 ykasa-
HUX METO/IiB OYyB BUKOPHUCTAHUHM Ha MEBHOMY eTalli BUBYEHHS 0COGJMBOCTEN OTPUMAaHHSA Ta
BUKOPHUCTAHHA eJIEKTPOHHUX [J0Ka3iB Y KPMMiHa/JbHOMY IPOBA/KEHHI.

Karwuosi cnro8a: npoyec dokasysaHHs, ompumaHHs (36upaHHsi) dokasis, dxcepesia dokasis, ese-
KmpoHHI doka3u, yugposizayis, 36uparHHa dokasie i3 eidkpumux dxcepe.
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THE MECHANISM OF THE SOCIAL STATE AND THE PLACE OF THE PENSION

SYSTEM IN IT: THEORETICAL AND LEGAL ASPECTS

The article is devoted to the theoretical and legal study of the role and place of the pension
system in the mechanism of the social state on the example of the modern Ukrainian legal
experience. Based on the analysis of legislation, doctrinal positions and practice of the
Constitutional Court of Ukraine, the author has formulated the own vision of the substantive
and ontological core of pension provision. It is demonstrated that pension provision as a set of
legal relations and a real legal phenomenon in the substantive and ontological dimension
cannot be identified either with the process of providing an individual with a set of certain
social and material services (procedural approach), or with a set of measures taken by the
State to meet the needs of an individual for adequate material security upon reaching
retirement age or due to adverse social circumstances which exclude their opportunities for
active participation in economic and social life. According to the human-centred paradigm, the
substantive and ontological essence of pension provision is not only the right (legal possibility)
to demand from the state a certain level of pension payments in accordance with certain
objective criteria, but also the real possibility to receive such payments in the amount that
allows a person to maintain a decent existence, to ensure their key needs in life and social
environment, avoiding poverty and social isolation.

The importance of the State’s guarantee of the right to pension as a component of the
constitutional right to social protection is substantiated. It has been revealed that the social
state implements such a social policy which guarantees not only pension payments, but also
their amount, frequency of receipt and indexation in accordance with the established
procedure, which ensure that every person entitled to a pension has an adequate standard of
living, the stability of the established standards of pension provision, the guarantee of this
provision, the predictability of the legislative policy of pension provision (in accordance with
the concept of legitimate expectations), and the appropriate law enforcement policy of pension
provision. It has been proved that in the context of the social state concept, the problem of
legislative fixation of the optimal model of pension provision (which would take into account
the issues of determining the amount of pension provision, their ranking in various, including
special, laws, methods and pace of pension indexation, etc.), taking into account the economic
situation of the State and the compliance of such provision with the task of realisation of basic
human needs for decent living conditions, requires careful consideration (in accordance with
the concept of “space for consideration”). The article emphasises that compliance with the
constitutional principles of the social state requires legislative regulation of pension provision
on the basis of equity and proportionality, taking into account the State’s obligation to ensure
decent living conditions for every citizen of Ukraine.

Key words: human rights, human centrism, decent living conditions, pension provision, social
state, social policy, equity, proportionality.

Original article

INTRODUCTION. Due to the systematic
changes in the social security of Ukrainian citi-
zens, which have not yet allowed to optimise the
national pension system and bring it closer to
the advanced European standards of social pro-
tection, it is important for legal science and prac-
tice to address a wide range of theoretical and
applied legal issues in this area. These problems
are related to clarification of the main parame-
ters of the pension provision system in the con-
text of the social state, determination of algo-

© Polesov S. S., 2024

rithms for their optimal implementation, and
improvement of the regulatory, legal, institu-
tional, functional and axiological characteristics
of pension provision. It is essential that the
above characteristics are based on a conceptual
framework that allows us to assert the creation
of a modern, progressive and economically
sound pension system. This system should meet
the key parameters of a social welfare state and
really serve to protect and develop the rights of
citizens to pension security.
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PURPOSE AND OBJECTIVES OF THE
RESEARCH. The purpose of the article is to make
a theoretical and legal study of the pension sys-
tem’s role and place in the mechanism of the so-
cial state on the example of the modern Ukrainian
legal experience.

In the light of the stated objective, the article
identifies the following objectives, namely:

- to prove that the social welfare state is con-
nected in all respects with the implementation of
effective and fair, proportional (proportionate)
and socially determined pension provision;

- to characterise in a comprehensive manner
the substantive and ontological essence of pen-
sion provision from the perspective of the human-
centredness paradigm;

- to demonstrate with arguments that the
right to pension provision cannot be cancelled by
the State, nor can it be narrowed or restricted;

- to determine the mandatory requirements
and criteria to be taken into account when intro-
ducing changes to the legal regulation of pension
provision.

METHODOLOGY. The methodological basis
of the article consists of a wide range of general
scientific, specific scientific and special legal
methods. The dialectical method was fundamen-
tal among them, and it allowed for a thorough
description of the place of the pension system in
the mechanism of the social state from the per-
spective of the theoretical and legal approach. The
axiological method in the perspective of the hu-
man-centred paradigm allowed to show the sub-
stantive and ontological essence of pension provi-
sion in a comprehensive manner. Scientific
pluralism, as an expression of the high level of
participation of legal science in the elaboration of
many topical theoretical and applied issues of
pension provision modernisation, contributed to
the consideration of pension provision from the
perspective of legal approaches referred to as
procedural and activity-based approaches.

In addition, a wide range of special scientific
methods were used in writing the article. The
hermeneutic method was useful in analysing the
provisions of the Fundamental Law of Ukraine,
legislation on pension provision, and opinions
and decisions of the Constitutional Court of
Ukraine on issues related to the subject of scien-
tific analysis of the article. The systematic ap-
proach made it possible to establish that the im-
plementation of the basic principles and tasks of
the social state is naturally associated with the
implementation of effective and fair, proportion-
ate (proportionate) and socially justified pension
provision. The logical-semantic and formal-logical
methods were used to further develop the scien-

tific position that the implementation of pension
provision depends on the policy of the social state,
its directions, priorities, and their legal support.

Special legal methods have also played an
important role in analysing the role and place of
the pension system in the mechanism of the social
welfare state.

The formal legal method was used to analyse
a number of mandatory requirements which are
taken into account when amending the legal regu-
lation of pension provision.

The normative-dogmatic (legal-technical)
method was used to defend the conclusion that
compliance with the constitutional principles of
the social welfare state requires legislative regu-
lation of pension provision on the basis of fairness
and proportionality, taking into account the
State’s obligation to ensure decent living condi-
tions for every citizen of Ukraine.

RESEARCH RESULTS AND DISCUSSION.
Today, conditional pension provision from the
perspective of jurisprudence is considered within
the framework of those conceptual and legal ap-
proaches that are called procedural and activity-
based.

For instance, in the context of the first ap-
proach, V. Hrushko (2006, p.26) believes that
“...pension provision is a form of state minimum
social protection for people who cannot work
through the provision of labour and social pen-
sions”. Along these lines, T.Kravchuk (2008,
pp. 7-8) argues that “..pension provision is a
form of financial support for individuals who are
subject to both mandatory state pension insur-
ance and non-state pension provision. Such sup-
port includes the payment of pensions and the
provision of social services. Funding comes from
insurance premiums paid by legal entities and/or
individuals, as well as from state and local budgets
and trust funds. The collected funds are accumu-
lated on the bank accounts of the Pension and Ac-
cumulation Funds, non-state pension funds and
banking institutions”. However, according to A. Ka-
zanchan (2010, p. 145), “...pension provision is a
special form of social protection of the population
associated with regular, usually lifelong cash pay-
ments that are assigned to citizens who have be-
come unable to work due to certain most unfa-
vourable social circumstances, such as old age,
disability, loss of the breadwinner and others, de-
fined by law”. Finally, L. Sorokina (2013, p. 145)
believes that “...pension provision should be inter-
preted as a process of providing material support
to a particular person, which is directly related to
his/her labour activity. The specifics of this provi-
sion depend on such factors as salary, length of
service, working conditions and other aspects”.
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It should also be noted that in a generalised
form, the first approach is also embodied in the
Modern Legal Encyclopedia, whose authors pro-
pose that “pension provision is considered to be
the material support of disabled citizens guaran-
teed by the state at the expense of public con-
sumption funds through the provision of labour
and social pensions” (Zaichuk et al.,, 2013, p. 97).

The above approach reflects only the process
of providing individuals entitled to pensions with
appropriate monetary payments (usually by the
state). However, it does not cover the substantive
and ontological dimension of pension provision,
i.e. it does not reveal what the essence of pension
provision is and how it, as a specific legal phe-
nomenon, relates to the functioning and purpose
of the social state. The mere identification of pen-
sion provision with a type of material (social) se-
curity, which consists in providing citizens with
labour and social pensions, i.e. monthly pension
payments of the appropriate amount, in case a
person reaches the age prescribed by law or is
declared disabled or receives these payments by
his/her family members in cases determined by
law, is not correct..

The second common approach to the interpre-
tation of the legal nature of pension provision is
the activity approach. Its essence is reduced to the
interpretation of pension provision as: 1) “...com-
prehensive organisational and legal measures
aimed at satisfying vital needs by making cash
payments to citizens entitled to receive them, as
well as guaranteeing pensioners the exercise of
their right, state protection and protection of their
rights” (Didkovska, 2008, p. 14); 2) “...a set of or-
ganisational, legal and other actions provided for
by law aimed at ensuring social lifetime cash
payments to disabled citizens in connection with
the occurrence of certain circumstances” (Rusak,
2022, p. 110); “...the system of state social guar-
antees, according to which pensions should en-
sure the level in the solidarity pension insurance
system based solely on the principle of solidarity
redistribution of pension contributions” (Fesh-
chuk, 2010, p. 14); “...the state system of legal,
economic, organisational and administrative
measures to protect citizens as a result of reach-
ing old age, disability or loss of the breadwinner”
(Buriachenko, 2017, p. 25).

However, it is also impossible to agree with
the identification of pension provision with the
implementation by the State of certain (compre-
hensive, systemic, etc.) measures. The definition
of pension provision through the system of state
measures does not meet the criterion of disclos-
ing the substantive and ontological nature of pen-
sion provision as a legal phenomenon.

The above approaches to defining the es-
sence of the category “pension provision” have
almost the same conceptual shortcoming - they
identify pension provision either exclusively with
the process of material provision of individuals by
the state or with the implementation of state
measures in this direction. However, the Law of
Ukraine “On Pension Provision” states that
“...citizens of Ukraine have the right to state pen-
sion provision for old age, disability, survivors’
and other cases provided for by this Law”1, while
the Law of Ukraine “On Non-State Pension Provi-
sion” provides for “the existence of a non-state
pension provision system, which is an integral
part of the accumulative pension provision sys-
tem, based on the principles of voluntary partici-
pation of individuals and legal entities, except in
cases stipulated by laws, in the formation of pen-
sion savings for the purpose of receiving pension
benefits additional to the compulsory state pen-
sion insurance by participants of private pension
provision” (part one of Article 2 of the Law)2.

Consequently, pension provision in Ukraine
is not an exclusively state activity or a process of
material support carried out exclusively by the
state. Ukrainian legislation covers the principles
and foundations of both state and non-state pen-
sion systems. This approach is further developed
in auxiliary special legislative acts that define the
role and status of authorised entities in the pri-
vate pension system. This approach is also in line
with modern Ukrainian legal science, which con-
siders pension provision as a complex process
that includes both state and non-state compo-
nents (Korobenko, 2011; Stashkiv, 2005; Syvak,
1999; Syrota, 2007; Stychynskyi, 2003).

Meanwhile, “...the trend of human centrism,
which has been actively developing in recent
years, is not only a theoretical movement in juris-
prudence, but also an important applied tool for
directing public policy (from the concept of policy)
and specific actions of public authorities. Human
rights, their content and the state of guarantee are
both a criterion for measuring the legal effective-
ness of legislation in a particular country and a
value vector for the development of society and the
state as a whole” (Barabash et al., 2021, p. 473).

According to the author of the article, in ac-
cordance with the human-centred approach em-
bodied in the Constitution of Ukraine (Articles 3,

1 Verkhovna Rada of Ukraine. (1991). On Pen-
sion Provision (Law No. 1788-XII). https://zakon.
rada.gov.ua/laws/show/1788-12.

2 Verkhovna Rada of Ukraine. (2003). On Non-
State Pension Provision (Law No. 1057-1V). https://
zakon.rada.gov.ua/laws/show/1057-15.
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21, 22) (Barabash et al.,, 2021, pp. 52, 136, 207),
the substantive and ontological basis of pension
provision is legitimately sought in the system of
human rights legitimised, in particular, in the
basic constitutional provisions. It should be noted
that this approach is legitimate, although the very
concept of “pension provision” is used in the Basic
Law of Ukraine only once - in the provision on
legislative regulation: according to paragraph 6 of
part one of Article 92 of the Constitution of
Ukraine, the forms and types of pension provision
are established exclusively by the laws of Ukraine.
This provision means, in particular, that the legis-
lator has a certain margin of appreciation in de-
termining the content and individual components
of the legal mechanism for regulating pension
provision, as well as in adopting laws that change
this mechanism.

At the same time, the provisions of Article 46
of the Fundamental Law of the State are systemat-
ically linked to the provision enshrined in para-
graph 6 of part one of Article 92 of the Constitu-
tion of Ukraine, according to which: “1) citizens
shall have the right to social protection, including
the right to be provided with security in the event
of full, partial or temporary disability, loss of the
breadwinner, unemployment due to circumstanc-
es beyond their control, as well as in old age and
in other cases provided for by law; 2) this right
shall be guaranteed by compulsory state social
insurance at the expense of insurance contribu-
tions of citizens, enterprises, institutions and or-
ganisations, as well as budgetary and other
sources of social security; 3) pensions, other types
of social payments and benefits that are the main
source of subsistence should ensure a standard of
living not lower than the subsistence minimum
established by law”!. Therefore, pension provi-
sion in the substantive and ontological dimension
appears, first of all, as one of the key social rights
of an individual, which is directly linked to the
need to ensure, through a balanced social policy
of the State, a standard of living not lower than
the subsistence minimum established by law, in
particular, in case of full, partial or temporary dis-
ability, loss of the breadwinner, as well as in old
age and in other cases provided for by law. At the
same time, it is clear that the right of an individual
to a certain type of financial security is not the
only reason for pension provision. Given that it
covers a complex conglomerate of legal relations,
the central part of which is, of course, the said
right of an individual, this right should be accom-

1 Verkhovna Rada of Ukraine. (1996). Constitu-
tion of Ukraine (Law No. 254x/96-BP). https://
zakon.rada.gov.ua/laws/show/254k/96-Bp.

panied by certain obligations of the authorised
bodies and guarantees for timely receipt of a pen-
sion of the amount due to the person and with the
frequency established by law. When it comes to
the manner in which the right to pension is exer-
cised, in particular through the derivative rights
to receive a pension of the appropriate amount, to
recalculate the pension, to choose the method of
receiving the pension, etc, it is legitimate to con-
clude that there is currently a whole “bundle” of
rights and opportunities, including pension provi-
sion. However, these rights should be matched by
the statutory obligations of authorised bodies and
officials, as well as “...a number of guarantees that
make the right to pension provision real, enforce-
able, and protected from violations (key among
them: 1) guarantee of the right to pension pay-
ments; 2) guarantee of retirement age; 3) guaran-
tee of insurance period credit; 4) guarantee of
adequate legal protection in case of violation of
fundamental rights. legal protection in case of
violation of fundamental rights)” (Sokorynskyi,
2019, p. 425).

This approach to pension provision is a quali-
tative criterion of a social welfare state. It does
not just have a pension system (even though the
institution of pension provision is also known to
states that are not constitutionally nominated as
social or that do not de facto pursue a social state
policy), but introduces pension provision that
should prevent poverty and social exclusion,
guarantee a decent existence, at least a standard
of living not lower than the subsistence level, cov-
ering the provision of key needs in the social en-
vironment.

As a result, in the substantive and ontological
dimension, pension provision is not only the right
(legal possibility) to demand from the state a cer-
tain level of pension payments in accordance with
certain objective criteria, but also a real oppor-
tunity to receive such payments in amounts that
allow a person to maintain a decent existence, to
meet his/her key needs in life and in the social
environment, avoiding poverty and social isola-
tion in the respective society.

Constitutional jurisprudence is characterised
by consideration of pension provision in the con-
text of social protection of citizens, and 1) the
right of citizens to social protection is compre-
hensive, its content is determined by both the
Constitution and laws of Ukraine; 2) according to
part one of Article 46 of the Constitution of
Ukraine, “a component of the right of citizens to
social protection is the right to provide them with
security in case of: full, partial or temporary disa-
bility; loss of the breadwinner; unemployment
due to circumstances beyond their control; old
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age; in other cases provided for by law, i.e. the right
to pension provision is an element of the broader
right to social protection”; 3) this component of the
constitutional right to social protection, as well as
its other components, cannot be cancelled by law;
4) at the same time, other components of the right
to social protection not specified in part one of Ar-
ticle 46 of the Fundamental Law of Ukraine or in
other articles thereof are determined by the
Verkhovna Rada of Ukraine by adopting laws, so it
can change, cancel or renew them in the formation
of the state’s social policy, subject to constitutional
norms and principles?. In another case, the Consti-
tutional Court of Ukraine also confirmed that “the
right to pension is a component of the constitutional
right to social protection”?.

Another element of the substantive and onto-
logical dimension of pension provision is the close
connection between the right to pension provision
and the state’s obligation to guarantee such provi-
sion. Thus, according to the legal position of the
Constitutional Court of Ukraine, which is ex-
pressed in its Decision of 4 June 2019 No. 2-p/
2019, “the main duties of the state include guar-
anteeing the constitutional right to social protec-
tion. It is one of the necessary conditions for the
existence of a person and society. At the same
time, the level of social security in the state should
meet the needs of citizens, which will promote
social stability, ensure social justice and trust in
the state”3.

1 Constitutional Court of Ukraine. (2018). Reso-
lution in the case on the constitutional petition of
50 MPs of Ukraine on compliance with the Constitu-
tion of Ukraine (constitutionality) of provisions of
paragraph 7 of Section II of the Law of Ukraine “On
Prevention of Financial Catastrophe and Creation
of Preconditions for Economic Growth in Ukraine”
(No.9-p/2018).  https://zakon.rada.gov.ua/laws/
show/v009p710-18.

2 Constitutional Court of Ukraine. (2005). Reso-
lution in the case on constitutional petitions of the
Supreme Court of Ukraine and 50 MPs of Ukraine re-
garding compliance with the Constitution of Ukraine
(constitutionality) of provisions of paragraphs three
and four of clause 13 of section XV “Final Provisions”
of the Law of Ukraine “On Compulsory State Pension
Insurance” and official interpretation of provisions of
part three of Article 11 of the Law of Ukraine “On Sta-
tus of Judges” (case on pension level and monthly life-
time allowance) (No. 8-pm/2005). https://zakon.
rada.gov.ua/laws/show/v008p710-05.

3 Constitutional Court of Ukraine. (2019). Reso-
lution in the case on constitutional petitions of 45 MPs
of Ukraine on the compliance of certain provisions of
the Law of Ukraine “On Pension Provision” with the
Constitution of Ukraine (constitutionality) and of

Attention should also be paid to the qualita-
tive criterion of pension provision: “The Verk-
hovna Rada of Ukraine, while formulating the so-
cial policy of the state, shall guarantee the
effective realisation of the right to respect for
human dignity, in particular, by providing pen-
sions”4. This means that under any circumstanc-
es, “the essence of the right to pension provision
as a component of the constitutional right to so-
cial protection cannot be violated, and legislative
regulation in this area must comply with the
principles of the welfare state”s. In particular,

48 MPs of Ukraine on the compliance of certain provi-
sions of the Laws of Ukraine “On Pension Provision”,
“On Status and Social Protection of Citizens Affected
by the Chornobyl Disaster”, “On Pension Provision for
Persons Discharged from Military Service and Certain
Other Persons”, “On Civil Service”, “On Forensic Exper-
tise”, “On the National Bank of Ukraine”, “On Service
in Local Self-Government Bodies”, “On the Status of
the Member of Parliament of Ukraine”, “On Diplomat-
ic Service”, “On Compulsory State Pension Insurance”,
“On the Cabinet of Ministers of Ukraine”, “On the
Prosecutor’s Office”, as well as the Regulation on the
Assistant Consultant to the Member of Parliament of
Ukraine, approved by the Resolution of the Verkhovna
Rada of Ukraine No. 379/95-BP dated 13 October
1995 (No.2-p/2019). https://zakon.rada.gov.ua/
laws/show/va02p710-19.

4 Constitutional Court of Ukraine. (2018). Reso-
lution in the case on the constitutional petition of
50 MPs of Ukraine on compliance with the Constitu-
tion of Ukraine (constitutionality) of provisions of
paragraph 7 of Section II of the Law of Ukraine “On
Prevention of Financial Catastrophe and Creation of
Preconditions for Economic Growth in Ukraine”
(No.9-p/2018).  https://zakon.rada.gov.ua/laws/
show/v009p710-18.

5 Constitutional Court of Ukraine. (2019). Reso-
lution in the case on constitutional petitions of 45 MPs
of Ukraine on the compliance of certain provisions of
the Law of Ukraine “On Pension Provision” with the
Constitution of Ukraine (constitutionality) and of
48 MPs of Ukraine on the compliance of certain provi-
sions of the Laws of Ukraine “On Pension Provision”,
“On Status and Social Protection of Citizens Affected
by the Chornobyl Disaster”, “On Pension Provision for
Persons Discharged from Military Service and Certain
Other Persons”, “On Civil Service”, “On Forensic Exper-
tise”, “On the National Bank of Ukraine”, “On Service
in Local Self-Government Bodies”, “On the Status of
the Member of Parliament of Ukraine”, “On Diplomat-
ic Service”, “On Compulsory State Pension Insurance”,
“On the Cabinet of Ministers of Ukraine”, “On the
Prosecutor’s Office”, as well as the Regulation on the
Assistant Consultant to the Member of Parliament of
Ukraine, approved by the Resolution of the Verkhovna
Rada of Ukraine No.379/95-BP dated 13 October

198



ISSN 1727-1584 (Print), ISSN 2617-2933 (Online). [Ipaso i 6e3neka - Law and Safety. 2024. Ne 1 (92)

“the mechanism of legislative regulation of pen-
sion provision will comply with constitutional
provisions if it ensures the effective functioning of
the system of protection of human life, health and
dignity and creates a legal basis for the exercise of
fundamental rights and freedoms by a person in
need of social protection”?.

The close connection of the welfare state
with adequate pension provision is determined
by its constitutional principle, features and main
tasks. Thus, the constitutional principle of the
welfare state (Article 1 of the Constitution of
Ukraine) is embodied in constitutional provisions
guaranteeing social human rights, including the
right to pension provisionZ2. This obliges the state
to “regulate economic processes, establish and
apply fair and effective forms of redistribution of
social income in order to ensure the welfare of all
citizens”3.

In terms of pension security in a social state:

1) social policy is focused on creating condi-
tions that ensure an adequate standard of living,
free and comprehensive development of a person
as the highest social value;

2) it is the constitutional duty of the state to
define and guarantee social standards of pension
provision in legal acts;

1995 (No.2-p/2019). https://zakon.rada.gov.ua/
laws/show/va02p710-19.

1 Constitutional Court of Ukraine. (2022). Reso-
lution in the case on the constitutional complaint of
Mosurchak Vasyl Ivanovych regarding compliance
with the Constitution of Ukraine (constitutionality) of
subparagraph 1 of paragraph 2 of Section XI “Final
and Transitional Provisions” of the Law of Ukraine
“On Civil Service” dated 10 December 2015 No. 889-
VIII (regarding guarantees of social protection of civil
servants) (No.3-p/2022). https://zakon.rada.gov.
ua/laws/show/va03p710-22.

2 Constitutional Court of Ukraine. (2022). Reso-
lution in the case on the constitutional complaint of
Serhii Oleksiiovych Polishchuk on the compliance with
the Constitution of Ukraine (constitutionality) of Arti-
cle 163(4) of the Law of Ukraine “On Social and Legal
Protection of Servicemen and Members of Their Fami-
lies” (case on enhanced social protection of service-
men) (No.1-p(11)/2022). https://zakon.rada.gov.
ua/laws/show/v001p710-22.

3 Constitutional Court of Ukraine. (2005). Reso-
lution in the case on the constitutional petition of
47 MPs of Ukraine on compliance with the Constitu-
tion of Ukraine (constitutionality) of the provisions of
parts one and two of Article 2 of the Law of Ukraine
“On the Amount of Contributions to Certain Types of
Compulsory State Social Insurance” (case on granting
temporary disability benefits) (No.1-pn/2005).
https://zakon.rada.gov.ua/laws/show/v001p710-05.

3) activities of public authorities should be
based on the principles of justice, humanism, su-
premacy and direct effect of the Constitution of
Ukraine, and their powers should be exercised
within the limits established by the Basic Law of
Ukraine and in accordance with the laws;

4) these constitutional principles, on which
the right to pension provision is based, provide
for “legal guarantees, legal certainty and related
predictability of legislative policy in the field of
pension provision according to Articles 1, 3, 6
(part two), 8, 19 (part two), 22, 23, 24 (part one)
of the Fundamental Law of Ukraine, are necessary
for the subjects of pension legal relations to be
able to foresee the consequences of their actions
and be confident in their legitimate expectations,
and the right acquired by them on the basis of the
current legislation, its content and scope will be
fully realised, i.e. the acquired right cannot be can-
celled or narrowed under any circumstances”4;

5) in accordance with the provisions of part
three of Article 46 of the Constitution of Ukraine,
in conjunction with the provisions of Articles 1, 3,
8, 21, 28, 46, 48, the legislator must ensure legal
regulation in such a way that “pensions, which are
the main source of subsistence, ensure a standard
of living not lower than the subsistence minimum
determined by law. Pensions for certain catego-
ries of people as the main source of subsistence are
basic forms of social protection, in particular for
vulnerable people, against poverty, i.e. constitution-
ally guaranteed minimum social protection, which
the state is obliged to provide unconditionally”3;

4 Constitutional Court of Ukraine. (2019). Reso-
lution in the case on constitutional petitions of the
Supreme Court of Ukraine and 50 MPs of Ukraine re-
garding compliance with the Constitution of Ukraine
(constitutionality) of provisions of paragraphs three
and four of clause 13 of section XV “Final Provisions”
of the Law of Ukraine “On Compulsory State Pension
Insurance” and official interpretation of provisions of
part three of Article 11 of the Law of Ukraine “On Sta-
tus of Judges” (case on pension level and monthly life-
time allowance) (No.8-pn/2005). https://zakon.
rada.gov.ua/laws/show/v008p710-05.

5 Constitutional Court of Ukraine. (2023). Reso-
lution in the case on the constitutional complaint of
Lazurenko lhor Oleksandrovych regarding the com-
pliance with the Constitution of Ukraine (constitu-
tionality) of the provisions of paragraphs four, five of
part two of Article 70 of the Law of Ukraine “On En-
forcement Proceedings”, paragraphs three, four of
part two of Article 50 of the Law of Ukraine “On Com-
pulsory State Pension Insurance” (regarding the
guarantee of a pension, which is the main source of
subsistence, not lower than the subsistence level)
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6) “in the field of pension provision, the state
cannot renounce its obligations and cancel this
type of social security as provided for by the Con-
stitution of Ukraine”1.

However, it is obvious that the legal regula-
tion of pension provision cannot remain un-
changed for a long period of time, given the
changing economic conditions, heterogeneous
financial capabilities of the state, and the dynam-
ics of social policy and social protection in real
life. Therefore, the right to a pension, its amount
and benefits may be linked to the economic feasi-
bility, socio-economic context and financial capac-
ity of the state for a particular period of develop-
ment. This implies, in particular, that changes in
the legislative regulation of pensions should meet
several mandatory requirements: 1) to be proper-
ly justified; 2) to be implemented in stages, care-
fully and preliminarily reviewed; 3) to be based
on objective criteria, meet the purpose of changes
in legal regulation, ensure a fair balance between
the general interests of society and the duty to
protect human rights without violating the es-
sence of the right to social protection; 4) to com-
ply with the principles of proportionality and
fairness, and be constitutionally permissible
without violating the essence of the right to pen-
sion security.

For instance, when determining the amount
of pensions, which are the main source of subsist-
ence for a person, legislators should take into ac-
count a number of important criteria:

1) in accordance with the provisions of Arti-
cle 3 of the Constitution of Ukraine, the state must
justify its actions regarding the need for legisla-
tive regulation of pension provision for the rele-
vant categories of citizens;

2) the amount of pensions should be deter-
mined taking into account the needs of a person,
his or her dignity and other constitutional values;

3) in the area of pension provision, a fair ap-
proach should be considered to be one that en-
sures a proportional relationship between insur-
ance contributions and pension payments. The
insured person should be able to exercise his/her
right to a pension in full easily;

(No. 3-p(11)/2023). https://zakon.rada.gov.ua/laws/
show/v003p710-23.

1 Constitutional Court of Ukraine. (2020). Reso-
lution in the case on the constitutional complaint of
Zinchenko Serhii Anatoliiovych regarding the compli-
ance with the Constitution of Ukraine (constitutionali-
ty) of the provisions of paragraph 3 of part one of
Article 97 of the Law of Ukraine “On the National Po-
lice” (No. 3-p(1)/2020). https://zakon.rada.gov.ua/
laws/show/va03p710-20.

4) Ukraine, having ratified the European So-
cial Charter of 1966, undertook to make all neces-
sary efforts to ensure the effective exercise of the
right to social security and to gradually raise the
social security system to a higher level. This
obliges the state to periodically review pension
levels with a view to increasing them.

Currently, the key criteria for the adequacy of
pension provision in accordance with the princi-
ple, features and objectives of the welfare state
can be determined with due regard to the re-
quirements of a number of international legal
acts: “1) its amount shall be sufficient for the
health and well-being of the pensioner personally
and of his family, in particular to cover the neces-
sary expenses for food, clothing, housing and
medical care, as well as necessary social security
and the right to security in the event of unem-
ployment, sickness, disability, widowhood, old
age or lack of livelihood in circumstances beyond
his control (Article 25, paragraph 1, of the Univer-
sal Declaration of Human Rights); 2) its amount
provides for adequate food, clothing and housing,
as well as continuous improvement of living con-
ditions; such amount should make it impossible
for a pensioner to suffer from hunger (Article 11,
paragraphs 1, 2, of the International Covenant on
Economic, Social and Cultural Rights), i.e. be sulffi-
cient in amount and duration to enable everyone
to exercise their rights to family protection and
assistance, an adequate standard of living, and
adequate access to medical care; 3) the amount
should take into account the basic needs of the
pensioner’s family, such as food and its use value,
housing, clothing, medical care and education (Ar-
ticle 5(2) of the International Labour Organiza-
tion’s Social Policy (Fundamental Objectives and
Standards) Convention, No. 117 (1962)"2.

It is noteworthy that in determining the
amount of pension provision, the Ukrainian state
uses a slightly different formal criterion: the
minimum amount of payments that everyone
should receive as the main source of subsistence

2 Constitutional Court of Ukraine. (2023). Reso-
lution in the case on the constitutional complaint of
Lazurenko lhor Oleksandrovych regarding compli-
ance with the Constitution of Ukraine (constitutionali-
ty) of the provisions of paragraphs four, five of part
two of Article 70 of the Law of Ukraine “On Enforce-
ment Proceedings”, paragraphs three, four of part
two of Article 50 of the Law of Ukraine “On Compulso-
ry State Pension Insurance” (regarding guarantee of a
pension, which is the main source of subsistence, not
lower than the subsistence minimum) (No. 3-p(II)/
2023). https://zakon.rada.gov.ua/laws/show/
v003p710-23.
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to guarantee the constitutional right to an ade-
quate standard of living is the subsistence mini-
mum, the amount of which is determined by the
Verkhovna Rada of Ukraine in a relevant law, tak-
ing into account its essence and purpose. There-
fore, the amount of pensions paid to persons,
which is the main source of subsistence, may un-
der no circumstances be lower than the subsist-
ence minimum guaranteed by the state, even if
deductions justified by the state are made from
these payments to achieve a legitimate (“legal”)
purpose.

CONCLUSIONS. Summarising the above legal
positions, comments and elements of domestic
and foreign legal experience in the field of pen-
sion provision in the context of the development
of the social welfare state, the following conclu-
sions can be drawn.

Firstly, the establishment and ensuring of the
right to pension provision, which would provide
opportunities for everyone to continue a decent
life, reproduce conditions for a decent existence
in a socially heterogeneous social environment,
and exclude excesses of poverty and isolation,
denial of basic social needs, is one of the im-
portant criteria of the social state. Therefore, the
implementation of the basic principles and tasks
of the welfare state is naturally linked to the im-
plementation of effective and fair, proportional
(“reasonable”) and socially determined pension
provision.

Secondly, pension provision as a set of legal
relations and a real legal phenomenon in the sub-
stantive and ontological dimension cannot be
identified either with the process of providing an
individual with a set of certain social and material
services (procedural approach), or with a set of
measures taken by the State to meet the needs of
an individual for adequate material security upon
reaching retirement age or in connection with
adverse social circumstances that exclude his/her
ability to actively participate in economic and so-
cial life. In accordance with the human-centred
paradigm, the substantive and ontological es-
sence of pension provision is not only the right
(legal possibility) to demand from the state a cer-
tain level of pension payments in accordance with
certain objective criteria, but also the real possi-
bility to receive such payments in the amount that
allows a person to maintain a decent existence, to
meet his/her key needs in life and in the social
environment, avoiding poverty and social exclu-
sion in the relevant society. The implementation
of pension provision depends on the welfare state
policy, its directions, priorities, and their legal
support.

Thirdly, according to the concept of human
centrism, the right to pension cannot be cancelled
by the state, nor can it be narrowed or limited. At
the same time, it requires the state to guarantee
the right to pensions as a component of the con-
stitutional right to social protection. Such a guar-
antee must be carried out by the state on the basis
of the Constitution of Ukraine and in a manner
consistent with it. The welfare state pursues a
social policy that guarantees not only pension
payments, but also their amount, frequency of
receipt and indexation in accordance with the
established procedure, which would ensure that
every person entitled to a pension has an ade-
quate standard of living, the inviolability of the
established standards of pension provision, the
guarantee of this provision, the predictability of
the legislative policy of pension provision (in ac-
cordance with the concept of “legitimate expecta-
tions”), the corresponding law enforcement policy
of pension provision, as well as the impossibility
of limiting (narrowing the scope of) or cancelling
the fundamental right to pension provision

Fourth, changes in the legal regulation of
pension provision should meet a number of man-
datory requirements: 1) they must be sufficiently
justified; 2) they must be implemented gradually,
prudently and in a pre-considered manner;
3) they must be based on objective criteria, be
proportionate to the purpose of changing the le-
gal regulation, and ensure a fair balance between
the general interests of society and the duty to
protect human rights without violating the es-
sence of the right to social protection; 4) they
must meet the criteria of proportionality and
fairness and be constitutionally permissible to the
extent that the very essence of the content of the
right to pension security is called into question.

Fifth, in the context of the social state con-
cept, the problem of legislative fixation of the op-
timal model of pension provision (which would
include the determination of the amount of pen-
sion provision, their ranking in different (includ-
ing special) laws, methods and pace of indexation
of pensions, etc.), taking into account the econom-
ic situation of the State and the compliance of
such provision with the task of realisation of basic
human needs for decent living conditions, needs
to be considered carefully (in accordance with the
concept of “space for reflection”). Adherence to
the constitutional principles of the welfare state
requires legislative regulation of pension provi-
sion on the basis of fairness and proportionality,
taking into account the state’s obligation to en-
sure decent living conditions for every citizen of
Ukraine.
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MEXAHI3M CO].llAJ]bHOi JEPXABHU TA MICLHE B HbOMY CUCTEMU
MEHCIMHOTO 3ABE3NEYEHHA: TEOPETUKO-TIPABOBI ACITEKTHU

CTaTTIO NPUCBAYEHO TEOPETUKO-IIPABOBOMY JAOCJIIPKEHHIO POJIi Ta MicClil CUCTEMU MEeHCIHHO-
ro 3abesneyeHHs1 B MexaHi3Mi coljja/IbHOI iepKaBy Ha MPUKJIA/li IPaBOBOTO JOCBiAy cyyacHOi
Ykpainu. Ha ocHOBI aHaJ1i3y 3aKOHO/JaBCTBa, JOKTPUHAJbHUX N0O3ULiH i mpakTHku KoHcTHTY-
nifiHoro Cyny YkpaiHM cpopMyJsIbOBaHO aBTOPCbKe GauyeHHS Cy6CTaHTHUBHO-OHTOJIOIIYHOTO
ocepJs NeHciliHOTO 3a6e3nevyeHHs. [lokas3aHo, 1110 NeHCiliHe 3a6e3MeYeHHs K KOMIJIEKC pa-
BOBiZIHOCHH i pea/ibHUM IpaBOBUI peHOMEH y Cy6CTaHTHBHO-OHTOJIOT{YHOMY BUMIpi He MOxe
OyTH OTOTOXXKHEHE aHi 3 MPOIeCcOM HaJlaHHsA iHUBIZIOBI KOMIIEKCY TEBHUX COI[iaJIbHUX i Ma-
TepiaJIbHUX NOCYT (MponecyanbHUN MiAXia), aHi 3 CyKynHICTIO 3axX0/iB, 110 iX 3/4iMCHIOE Jep-
»KaBa /11 33/10BOJIEHHsI TOTPe6 iHAMBIa B HAJIEXXHOMY MaTepiaJlbHOMY 3abe3nedeHHi o J10-
CATHEHHI HUM NeHCIHOro BiKy YM y 3B’A3Ky 3 HECTIPUATJINBUMHU COLja/IbHUMU 00CTaBUHAMH,
1110 BUKJIIOYAI0Th MOr0 MOKJIMBOCTI /11 aKTUBHOI y4acTi B eKOHOMIYHOMY Ta COLjia/IbHOMY
KUTTI (gisibHICHUE migxix). BiamoBigHO K0 mapaaurMu JIIOAWHOLEHTPU3MY CyOCTaHTHBHO-
OHTOJIOTiYHA CYTHICTh MeHCIHHOTo 3a6e3MeYeHHs] BUSBJISIETbCS He JiMIIe NpaBoM (I0pund-
HOI0 MOX/IMBICTIO) BUMaraTH BiJ iep»kaBU MEBHOTO pPiBHSA NeHCIHUX BUILIAT BiAMOBiZHO 10
NeBHUX 00’'EKTUBHUX KPUTEPIiB, ajle i pea/IbHOI0 3MOI'0l0 TaKi BUILJIATH OTPUMYBATH B PO3Mi-
pi, AKUH J03BOJISE JIIOAWHI NiATPUMYyBaTH TrifjHe iCHyBaHHs, 3a6e3MeyyBaTH CBOI KJIIOYO0BI MO-
Tpeb6U B KUTTI Ta COLia/IbHOMY CepeZIOBHIL, YHUKAIOUYHX 6iJTHOCTI i coniaibHOI 3015151
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O6rpyHTOBaHO BaXK/JIMBICTb rapaHTYBaHHS JiepP)KaBoOI0 MpaBa Ha MeHCiHHe 3a6e3NedyeHHs fK
CKJIaZI0BOI KOHCTUTYIiIIHOr0 MpaBa Ha coLjiaJIbHUH 3aXUCT. BusiBieHo, 1110 collianibHa JepxKaBa
3/[iiCHIOE TaKy COL{ia/IbHY MOJITHKY, IKa FapaHTYy€E He MPOCTO MeHCiMHI BUIJIATH, a TaKUH iX po-
3Mip, NepioANYHICTE OTPMMaHHSA Ta iHJieKcallilo B yCTaHOBJIEHOMY NMOPSAAKY, 1110 3a6e3Me4y0Th
KOXXHiM JIIOIWHI, IKa Ma€ MPaBo Ha MEHCIiI0, IOCTAaTHIN )XUTTEBUM piBEHb, CTA/ITh YCTAHOBJIEHUX
CTaHJAPTIB NeHCiMHOro 3abe3rneyeHHs], rapaHTOBaHICTb LbOTO 3abe3neyeHHs], NepesabadyBa-
HiCTb 3aKOHO/ABYOI MOJIITUKHU IEHCIHHOTr0 3a6e3ne4yeHHs (BiAOBIIHO 10 KOHLENIIii mpaBoMip-
HUX O4iKyBaHb), Bi/INOBiAHY MpaB03aCcTOCOBHY MOJIITUKY NeHCiHHOro 3a6e3nevyeHHs. [JoBese-
HO, 110 B KOHTEKCTI KOHILeMNLii colliaabHOI Jiep»KaBu MOTpebye 3BaXKEHOr0 0OMipKOBYBaHHSA
(BiAMOBiAHO 0 KOHIENTY «IIPOCTOPY 06AYMYBaHHs») MpobJieMa 3aKoHoAaBuol dikcarii omn-
TUMaJIbHOI MoJieJ1i meHCiHHOTrOo 3a6e3nedyeHHd (1110 BpaxoByBasa 6 BUpillleHHs NUTaHb BU3Ha-
YeHHsI po3MipiB neHcilHOro 3ab6e3nevyeHHs, IX paH)KyBaHHSA B Pi3HUX, 30KpeMa CIeljjalbHUX,
3aKOHax, CII0Cco6iB i TeMIiB NMpoBeJeHHs iHZeKcalil po3MipiB MeHCIH ToII0) 3 ypaxyBaHHIM
€KOHOMIYHOI'0 CTaHy JlepaBU Ta BiAMOBIJHOCTI Takoro 3abesneyeHHs 3aBJaHHIO peasizanii
6a30BUX NOTpeO JIIAWHU LIOJ0 TiIHUX YMOB icHyBaHHs. HarosomeHo, 1o AofiepxaHHA KOH-
CTUTYLIMHUX NPUHLMIIB COLia/IbHOI Jlep>KaBU 00YMOBJIIOE 3/iMCHEHHA 3aKOHOJABYOr'0 pery-
JIIOBAHHA NeHCIHHOro 3abe3neyeHHs Ha 3acajiax ClpaBeAJMBOCTI Ta PO3MIPHOCTI 3 ypaxyBaH-
HSIM 000B’SI3KY Jlep>KaBU 3a6e31edyBaTH TiZjHi yMOBH KUTTS KOXKHOMY IPOMaZITHUHY YKpaiHH.

Katouoei cnoea: npasa 00utu, A100UHOYeHMpuU3M, 2i0HI yMosU dcummsl, neHciliHe 3a6e3ne-
YeHHSsl, COYia/IbHA 0epaicasa, coyianbHa noAIMuKa, chpagedausicms, NponopyitiHicme.

IutyBanHsa (ACTY 8302:2015): Polesov S. S. The mechanism of the social state and the place of
the pension system in it: theoretical and legal aspects. Law and Safety. 2024. No. 1 (92). Pp. 194-203.
DOI: https://doi.org/10.32631/pb.2024.1.18.

Citation (APA): Polesov, S. S. (2024). The mechanism of the social state and the place of the pen-
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10.32631/pb.2024.1.18.
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[0 YBAI'M ABTOPIB HAYKOBOTI'O YKYPHAJIY
«[TPABO I BE3IIEKA»

CropiHka pegakiii

3anpoweHHs do cnienpayi

lllanoeHi asmopu ma ywumad4i HAW 020 HCypHay!

[Iparny4yu noJasbuIoro BAOCKOHa/IEHHA HAIOL ClIJIbHOI 3 BaMu Aig/IbHOCTI, MU IPOJOBXKYEMO
BECTH OKpeMUH PO3/iJ KypHaly, /e po3’ICHIOEMO OKpeMi aceKTH L0/10 MOPS/KY [TOJaHHS MaTe-
pianiB 151 my6Jtikanii Ta BUCBIT/IIOEMO 3MiHH, 1[0 BiZiOyBalOThCS B peJaKLiiiHil NOMiTHIi BUIaHHS.
Tum caMuM MU COJIiBAEMOCS Ha AOCATHEHHS Gi/IbIIOro MOpo3yMiHHS 3 Bamy, 1110 cripUsiTUMe MOK-
pallleHHI0 SIKOCTi ny6JiiKaliil 3a pesy/abTaTaMu Balvx gociifpkeHb i BogHOYAC TPOCYBAHHIO Kyp-
HaJly ¥ CBiTOBOMY iHGOpMaI[iHHOMY TPOCTOPI.

3eepmaemo Bauly yeazy, 1110 6y/10 3MiHEHO BUMOT'H J10 0bOpPMJIEHHS Ta NoiaHHsA cTtaTed. Hosi
BUMOTH HaBeJEHO HWXKYE, TAKOXX 3 HUMU MO>XHa 03HAMOMUTHCS Ha CAaWTi BUJAHHSA B po3aiii «/is
aBTopiB» (http://pb.univd.edu.ua/index.php/PB/information/authors).

TTIOPA/IOK MOJAHHA MATEPIAJIIB JJIA MYBJIKAIL B HAYKOBOMY »KYPHAJII «ITPABO I BE3IEKA»

1. MoBu ny6JtiKaniin
[ly6atikanii nofialoTbcs YKpaiHCbKOIO, POCiiCbKOI0 abo aHIJIIKChKOI0 MOBaMH, ajie MeBHi ese-
MEeHTHM NOAal0ThCs KiJIbKOMa MOBaMHU.

2. Cnoco6M nNoAaHHs MaTepiaiB
ABTOp (260 0/IUH 3 aBTOPIB, AKIIO My6JIiKallilo MiIrOTOBJIEHO KiJIbKOMa aBTOpaMH ) MOXKe MOAaTH
MaTepiasiv B eJIeKTPOHHOMY BUTJIsIA] Ha caiTi BUaHHA dyepe3 miiatdopmy OJS (3a mocuIaHHAM).

3. OdpopmieHHA cTaTTi

3.1. OcHoBHI mexHIiYHi sumoz2u:

- dopmaT ocHOBHOr0 AilokyMeHTa — jiniiie DOC a6o DOCX;

- 06cAar ocHoBHOTO TeKCTy - Bijg 4000 10 6000 THC. CIiB;

- wpudT - Times New Roman 14 keris (Bci eleMeHTH);

- MiXpsKoBuH iHTepBas - 1,5;

- oJig JOKyMeHTa: JIiBopyd — 25 MM, penita — 20 MM; BiACTyn nepe Ta micJs a63any - 0;

- ab3anHui Bigcrym — 1.25

— [IeEpeHOCHU He BUKOPUCTOBYIOThLCS;

- Heobxi/iHO yiTKo AudepeHIiitoBaTu TUpe (-) Ta fedic (-);

- 3a00pOHSIETHCA YIiIbHEHHSI ab0 PO3pi/pKeHHs iHTepBaliB Mix JiiTepamMy;

- 3a00POHSIETHCS BiJIOUBATH ab3a1y TabYIsIISIMU 260 6araTopasoBHMHM MPO6iJIaMHu;

- MK cJIOBaMH BUKOPHUCTOBYETBCS OJMH PO6is (3a60pOHSAETHCS PO3PiAKyBaTH CJI0BA JeKib-
KOMa npo6ijsiaMu);

— BUKOPUCTOBYIOTbCS JIANKU GOPMATY «»;

- MiX iHil[iaslaMu Ta NMpi3BUILEM CTaBUThCA Hepo3puBHUM mpo6i (Ctrl + Shift + mpo6in);

- BUMOTH LO/I0 NIOAAHHS GOPMYJI, PUCYHKIB, TaGJIMIb MOXKYTb OYTH BU3HAYEHI OKpPEMO B IPO-
Lleci NoJaHHA MaTepiaJiB.

3.2. Bumozu ujodo cmpykmypu cmammi ma ii eiemenmis:

- 060B’sI3KOBUMHU ejieMeHTaMu cTaTTi €: mudp YK (BusHauaroTh daxiBLi 6i6110TEK), BioMo-
CTi PO aBTOPIB, Ha3Ba, aHOTAllisl 3 KJIDYOBUMHU CJIOBAaMH, OCHOBHUH TEKCT, CIMCKHU MIOCUJIAHb;

- 060B’sI3KOBI eJleMeHTH MaloTh 6y TH po3MillleHi 3a BiZJIOBiIHUM 3pa3KoM;

- IepekJaj eJeMeHTIB CTaTTi Ha aHIJIiMCbKYy MOBY (3 aHIJIiHCbKOI, IKI[0 CTATTIO MiATOTO-
BJIEHO aHTJIIMChbKOI0 MOBOM), KpiM BioMocTel nmpo aBTOpiB, 3/1iliCHIOIOTL ab60 NepeBipsOThb

daxiBui pegakiiii;
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- YV BiIOMOCTAX NP0 aBTOPIB 3a3HAYAOTh €JIEKTPOHHY IOLUTY AK MiHIMyM JJi1 OLHOTrO 3 aBTO-
piB, AKOr'0 BU3HAYAIOTD iHIli aBTOPU SIK KOHTAKTHY 0C006Y, a B pa3i NoiaHHs 0JJHOOCIOHOI cTaTTi aB-
TOp 3a3HAYAE CBOIO eJIEKTPOHHY IOIITY; TaKi Bi/JTOMOCTI Iii/iiraloTh ONMy6JIiKyBaHHIO.

3eepHimb yeazy! Pedxosiezisi nputimae 0o po3easidy opuziHaabHi Ui oes5008i cmammi i peyeHsii.

OpuziHa1bHa cmamms - 1ie pyKONHUC, B AKOMY [Ipe/ICTaBJIeHO Pe3yJIbTAaTH 3aBepLIEHOT0 [0C-
JIiPKeHHs 3 KOHKPETHO 00paHoi Npo6sieMaTUKH. Y BUCHOBKAX TaKol cTaTTi Ma€ OyTH 4iTKO 3a3Ha-
YeHO 0COOMCTUM BKJIAJ] aBTOpa(iB) y BUpIllleHHS OpyLIeHOo]l MpobJieMHu.

Oz2/15008a cmammsl - Lie PyKOIIMC, B IKOMY aHa/i3yIOThCS, CUCTEMATU3YIOThCA Ta IHTErpy-
I0ThCSl pe3yJIbTaTU NPOBEJEHUX AOCIIXKEHD Y MTEBHIU rajay3i 3 KOHKPETHOI TeEMHU 3 METOK JEMOHC-
Tpallii icHyl04uX 10CATHEeHb | BU3HAUYeHHS 0Ja/IbIINX TEH/EHLIM PO3BUTKY B L1ii raay3i 3HaHb.

Orsig0Ba CTAaTTS MA€ MiCTUTH He MeHIle 25 NOCHJIaHb.

Taxox y »KypHasti MOXKyTb 6y TH ony6J1iKoBaHi perieH3il Ha MoHorpadii, NifpyYHUKH, HaBYaJIbHI
NOCIGHUKY Ta iHIl BUJIJAHHA 3 TPo6JieM NpaBa i 6e3neku.

3.3. Bumozu wjodo Hazeu

HasBa cTaTTi Mae BignoBigaTu ii 3MicTy, ckiagaTucs He 6iiblile, Hix 3 10 c/1iB, He MOBHHHA Mic-
TUTH abpeBiaTyp, KpiM (3a mnoTpedu) 3araIbHONPUHHSATHX.

Texniuni Bumoru: mpudT Times New Roman, 14 nyHKTiB, BUPiBHIOBAHHS IO IIEHTPY, TPOIUC-
HHMH JliTepaMHy, HalliBXKUPHUM LIPUPTOM.

3.4. Bumozu wjodo gidomocmeli npo asmopie

BigomocTAMU NIPO aBTOPIB €:

- iM’s1, mo 6aThKOBI, Ipi3BHIIEe (MOBHICTIO);

- HAYKOBUH CTYMiHb, BY€HE 3BaHH (32 HAsIBHOCTI);

- Mmicie poboTu (oprasisallis MOBHICTI0), Ha3Ba miapo3aiay (kadeapa, sjabopaTopis, Biaaia i
TOI0); MOCA/y HE 3a3HAYAIOTh;

- ORCID (3apeecTtpyBatu);

- e-mail aBTOpa Ik KOHTAKTHOI 0CO6MU.

LIi esleMeHTH HOBTOPIOIOTB JIJIST KOXKHOT'O aBTOPA (K BOHU MOBUHHI OyTH BKa3aHi B my6JriKkarii).

TexHiyHi BUMOrH: BUPiBHIOBAHHS 110 JIiBy CTOPOHY, IPONKMCHUMU JliTepaMy, WpUT HaIiBXKUP-
HuM, Times New Roman.

3.5. Bumoezu, ujo cmocyromucs1 aHomayiti

Y wisiomy aHoTallisi Ma€ GYTH OMKUCOBOIO, BKJIIOYATH B cebe METY PO6OTH, XapaKTEPUCTHUKY ITPO-
6/1eMaTUKM CTaTTi, il pe3y/JbTaTU Ta BUCHOBKH, 3p00JieHi 3a pe3y/ibTaTaMu NPOBEJEHOr0 JA0CIi-
JOKEeHHS.

BukiaseHHs MaTepiany B aHOTallil Mae 6yTH CTUCJAUM i TOUHUM, iHPOpMaTHBHUM, 3MiCTOB-
HUM, CTPYKTYPOBaHUM. ¥ TEKCTI CJ/IiJ y>KUBAaTU CUHTAKCU4HI KOHCTPYKLi, IpUTaMaHHi MOBi HayKo-
BUX | TEXHIYHUX JOKYMEHTIB, yHUKATH CKJIaJHUX 'PaMaTUYHUX KOHCTPYKIiH, 3aCTOCOBYBATH CTaH-
JlapTHU30BaHy TepMiHoJorito. Heo6xiIHO 1O0TpUMYyBaTUCS €HOCTI TepMiHOJIOTII B MexKax aHOTallil.

CxopodeHHs Ta yMOBHI II03Ha4Y€HHs, KpPiM 3arajJbHOBXHBAHUX ¥ HAYKOBUX I TeXHIYHUX TeKC-
TaX, 3aCTOCOBYIOTh ¥ BUHAITKOBUX BUIa/IKaxX ab0 Jal0Th iX BUSHAUYEHHs NIPHY NepLUIOMY BXKUBaHHI.

Y BUNaAKy, KOJIM aHOTALil0 MiATOTOBJIEHO i3 'Py6MMHU NOPYILIEHHSIMU BCTaHOBJIEHUX BUMOT,
ny6JiiKalilo pe3yJbTaTiB AOCTIIKeHHS MoXke OYTH 3aTPUMaHO peKOJIeri€lo 0 YCYHeHHsI aBTo-
POM JIONYIEHUX MOPYLIEHb, PO 110 HOMY NMOBiIOMJISETbCS B MMUCbMOBIH 4M ycHiN ¢popMi HeraiHo
MiCJIA IX BUABJIEHHS.

MoBHM Ta 06CATH AaHOTALiN. AHOTAllis MOAETHCS HA NMOYaTKy CTAaTTi MOBO Nyo6Jikauii aJs
nojiablloro ii nepekaagy gaxiBusgMu peAakiiili aHIJiMcbKOIO (SIKILO MOBOM my6Jikallii € yKkpain-
cbKa) abo yKpaiHCbKOIO (SIKLO0 MOBOIO Nyb6Jikalii € aHrJiicbka) MoBaMu. O6csAr aHoTauil Mae
crtaHoBuTHy 250-300 ciiB.

TekcT aHoTauil noBuHeH 6yTH HanucaHui wipudpToM Times New Roman, 14 kereJb, iHTep-
Bas - 1,5.

Kawwyoei caoea. HanpukiHui KOXKHOI aHOTaLii HABOJATHCS KJIKYOBI CJI0Ba BiZIOBIIHO MO-
BO0. KUII0WOBMM C/I0BOM HAa3UBAETHCS CJI0OBO ab0 CTiMKe CJI0BOCHOIYYEHHS, IKE 3 TOUKHU 30Dy iH-
dopMaLifiHOrO NOIIYKy Hece CMUC/I0Be HAaBaHTaKeHHsI Ta ONUCYE TeMy CTaTTi. CYKYNHICTb KJI0-
YOBUX CJIiB TNOBUHHA BijoOpakaTHM OCHOBHHUM 3MicT HaykKoBoi IMpall; BOHH MawTh OyTH
KOHKPETHUMHU Yy CBOIM MpeJMeTHIH rajaysi, 3MiCTOBHUMHU U yHiKaJbHUMHU. KiJBbKICTb KJIIOUOBUX
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CJiB CTAHOBUTS BiJ 5 o 8. Kito4yoBi c/10Ba NoAaoTh Y HA3UBHOMY BiIMIHKY, APYKYIOTb y PAZLOK
yepes3 KoMy. Heo6Xi/JHO YHUKATH CKOPOYEHD ([0MYCKAIOTHCS TiJIbKU 3araJbHONPUWHSATI abpeBia-
TYpH), OCKIJIBKH KJII0YOBI cjoBa 6yAyTh BUKOPUCTOBYBATHCA JJ1s1 iHAeKcaLii. Kiitoyosi ciioBa no-
BUHHI OyTH HanucaHi mpudTom Times New Roman, 14 KerJib, 4epes KoMy.

4. CTpyKTypa OCHOBHOI'O TEKCTY

HesasiexxHo Bif BUAy cTaTTi BOHA Ma€ MiCTUTH 060B’I3KOBi CTPYKTYpPHi eJleMeHTH. 3a GakaH-
HAM (HeobXi/THOCTi) y CTaTTi MOXe MiCTUTUCS JIiTEPATyTHUM OTJIsA,

TexHiyHi BUMOTH 10 CTPYKTYpHUX ejieMeHTiB: wipudT Times New Roman, HaniBxupHui, 14
KeTJIb, YCi JIiITepy NPOIUCHI.

BCTYIL. Y BcTyIi oNUCYETbCS aKTYaJbHICTb JOCIiXKEHHS, IOCTaHOBKA MP06JIeMU B 3arajibHO-
My BUIJIA/I Ta ii 3B'930K i3 BaXKIMBUMH HAYKOBUMU YU MPAKTUUYHUMU 3aBJAHHSMH, OGIPYHTOBY-
€TbCsI HOBU3HA JOC/IPKEHHS Yepe3 CTyMiHb ONPAlbOBAHOCTI MPO6JIeMHU Ha OCHOBI aHasli3y BHUKO-
pHUCTaHOI JIiTepaTypy 3 060B’I3KOBUM PO3TJII0M OCTaHHIX Myo6JliKallil, B IKUX 3a104aTKOBaHO abo
MPO/IOBXKEHO BUPIllIeHHS MPOO6JIEMH, 3 BUOKPEMJIEHHSIM He BUPIllIEHUX PaHillle YaCTHH.

Y Bcryni Mae 6yTu mpejicTaBieHAa KOHKPETHa AOC/iPKyBaHa MpPOO6JeMa, sIKid MPUCBAYEHO
cTarTio. ABTOp(M) NOBHMHHI PO3yMiTH, 1[0 TAPHUH BCTYI Ma€ y3arajibHIOBATH BiJINOBiIHI apryMeH-
TH, AaHi Ta ¢paKTHy, 11106 JaTH YUTAUEBI UiTKe YSIBJIEHHS [P0 aKTYaJbHICTb i BRXKJIUBICTb AJ/151 HAYKO-
BOI CIIIJIBHOTH [JOCJIi/PKYBAaHOTO MUTAaHHS. ¥ LIbOMY PO3JiJi TaKOX MOSICHIOETbHCSA NepeficTopisa abo
IPUYMHY, SKi CHOHYKalTh aBTopa(iB) ZocaiguTH 06paHy TeMy. BcTyn He MOBHHEH NepeBUILYBaTU
20 % OCHOBHOTIO TEKCTY CTATTI.

META 1 3ABJAHHSA JOC/TIAXKEHHSA. ABTop(1) MatoTh 4iTko chopMysitoBaTH METY CTATTi, 3
ypaxyBaHHSM 51IKOI He06Xi/JHO YiTKO BU3HAYMTH 3aBJlaHHS, 1[0 OyAyThb BUpillyBaTHCA Y cTaTTi. Me-
TOI0 JJOC/Ii/P)KEHHSI He MOXKe 6YTH J0CJi/P)KeHHS caMe 110 co6i, Ma€e 6yTH BKa3aHO Ha JIOCATHEHHS Ile-
BHOI'0 HAQyKOBOI'O pe3yJIbTaTy, IKMH OyZie OTPUMaHO Y NpoLieci JOC/IiPKeHHS.

orJjifad JITEPATYPH (po3zin He € 060B’I3KOBUM i BKJIIOYAETHCS 10 CTATTi 3a OGa>KaHHSAM aB-
TOpa). Y 1[bOMY pO3/iJi HABOJSATHCA Ta KOPOTKO ONUCYIOTHCS HAyKOBI Mpalli, B IKUX J0C/iKyBaIH-
cs MpoGJIEMHI MMUTAHHSA, IOPYIIeHi ¥ cTaTTi (i3 BKa3iBKOI Ha KOHKPETHi acleKTH, 1110 B HUX PO3T-
Jsjanvcs). 3 ypaxyBaHHSIM LbOTO HEOOXi/THO BU3HAYUTH HEBUPIillleHi Mpo6/IeMHU Ta 3a3HAYUTH, SAKi
caMe 3 HUX Oyl Tb JOCJIi/PKYBaTHUCSA Y CTATTI.

METOJ0JIOI'A AOC/IIAKEHHA. lleti po3nin moBHHeH GYTH HANHMCAHWM YiTKO Ta CTUCJIO,
OCKIJIbKY BiH HaJlae iHdopMallito 111040 MeTO/IiB, iIHCTPYMEHTIB i MaTepiaiB, 1[0 BUKOPUCTOBYBa/IU-
cd y mpolieci focipkeHHs. Bukiiaa MaTepiany Mae 6yTH NOCTiZJOBHUM, 3 06I'PYHTYBaHHSIM BUOOPY
KOHKPETHOI'0 MeTO/ly Ta HOr0o CIPUSHHA B JOCATHEHI NOCTaBJeHOl MeTH | BU3HAaUYeHUX 3aB/aHb.
Takuil onuc 103BOJISIE YUTAYEBI OLIHUTH JIOLIJIbHICTh BUKOPHUCTAaHUX METO/IB, a TAKOX JOCTOBIip-
HiCTb OTPUMaHUX pe3yJbTaTiB. ABTOp(M) MOBUHHI He IPOCTO HABECTHU MepPesiK BUKOPUCTAHUX Me-
TOZIB, @ ONIMCATH, 3 SIKOI0 caMe MeTOI0 iX 6YJI0 3aCTOCOBaHO. Y pa3i BUKOPUCTAHHS eMITipUYHUX Ma-
Tepia/liB (HOPMaTHMBHO-NPABOBUX aKTiB, CyJOBUX pillleHb, pe3y/bTaTiB y3arajJbHeHOI CyA0BOi
IIPaKTUKH) TAKOX JOLIJIBHO IX ONMCATH.

PE3YJIbTATHU AOC/TIAXEHHA TA JUCKYCIA. Y il yacTUHI BUK/IaJJal0ThCA TEOPETUYHI Aa-
Hi, 0GI'PYHTOBYIOTbCSI HOBI MiJIX0AU B OCMHC/IEHHI MaTepia/ly Ta HOBe BUpillleHHsS IPOGJIeMH, 10 €
BaroMHUM 3pYLIEHHAM, IOPIBHAHO 3 NoNepeJHIMH JOCIiJKeHHAMH.

Llei1 po3Ain € OCHOBHOKW Ta HAaWBaXKJIUBILIOK YAaCTUHOK CTATTi, OCKUJIBKU MPU3HAYEHUN [OJ1
iHTepnpeTauii pe3y/bTaTiB po60TH BiJJIOBIAHO [10 MOCTaBJEHUX METH i 3aBJlaHb, @ He MPOCTO AJIs
NOSICHEHHS NOpYy1LeHOi TPo6JIeMaTUKH.

Y npoMy po3zini aBTopy(amM) HeOOXiJHO MOSICHUTU BaXKJIMBI MOMEHTH CBOIX Pe3yJIbTATIB, 11100
icHyBaJ1a BiiIOBiHICTh /10 06roBOpeHHS. AHaUTI3 A0C/iKYBaHOI MPOGIEMATUKU MA€E OYTH YiTKUM i
BCce6GiYHMM. BiiacHi TBep/KeHHS JOLJIbHO MOCHJIIOBAaTH 3a JOIMIOMOIOK CTAaTUCTUYHUX JAHUX, CY-
J0BOI IPAaKTUKY, L0 JOLATKOBO NiATBEp/pKyBaTHMe BUKOPUCTAHHA LIMPOKOIO CIEKTpa MeTOJIB
360py aHasiTU4HOI iHPopMauii. Akio oTpuMaHi pe3yabTaTU MicTATh GopMy Tabaullb, rpadikis,
CJIOBECHi onucH ab6o iX KOMOiHAIi0, TO BOHU He MOBUHHI 6yTH 3aHA/[TO IOBTMMH i 3aHA/ITO BEJIU-
KHUMHU.

JMcKycist NOBMHHA 6yTH 36arayeHa NOCUJIAHHAMU Ha pe3y/IbTaTH NoNepeHiX AOC/TiKeHb, AKi
Oy.J1v omy6J1iKOBaHi B HAYKOBIH JliTepaTypi.

PesyabTaTu focaiiKeHHd Ta AUCKYCisd MOBUHHI CKJIaaTh He MeHIle 60 % Bif| yCbOro pyKONKCY.
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BHUCHOBKHM. BucHOBKY MalOTh 6YTH OpraHiyHO MOB’SI3aHMMHU 3 Ha3BOIO, METOIO i 3aBJaHHSAMU
JLOCJIi/PKeHHS. Y [IbOMY pO3JiJi NoTpi6HO Bce6iuHO y3araJbHUTH BUKJIaJeHUN MaTepiaJs, 0c06/IMBO
3 TOYKH 30py KPUTHUYHOI OLIHKM OCHOBHUX pe3yJIbTaTiB JOC/i/pKeHHA. BUCHOBKHU — Lie He IPOCTO
MOBTOPHE BUKJIAJIEHHS JJAHUX YK QaKTiB, a y3araJibHeHHsI KJIIOYOBHUX MOMEHTIB MOpPYIIEHO] Mpo-
6/1eMaTUKU Ta HaBeJleHHs BiANOBIAHUX LLIAXIB i BUpilleHHs. TakoX y BUCHOBKaX JIOL[IJIbHO HaBe-
CTH MEePCIEeKTUBU MOAATBIINX PO3BiJIOK i3 AOCTiKEeHOT TPO6GIEMATHKHY.

5. 0popmiieHHS IOCU/IAHb

[lix yac HanMcaHHS CTATTi 060B’SI3KOBUMM € MOCUJIAHHS HAa BUKOpPUCTaHi gxepesa. Taki
NMOCUJIAaHHS MaKlTh BiAmoBigaTu moJiTuIli npoTuAii naariaty # opopMIOBaTHCS BiJMOBigHO
1o ctuawo APA.

3aKOHO/IaBCTBO Ta HOPMATUBHI JJOKYMEHTH NOTPiIOGHO HABOJUTH Y BUHOCKAX YHU3Y CTOPIHKY,
BOHH He BKJIIOYAIOThCS JI0 3arajlbHOT0 CUCKY 6i6sriorpadiyHux mocuianb. 3HaKM BUHOCOK IO3Ha-
YaloTbCsA NUPpPaMHu Ta € OAHOTUIIHUMHU B Mexax ofHiel po6oTu. Liudpu BkasyoTbcs 6i1s ciaoBa
Bropi, 6e3 BiJICTyny Mi>k CIOBOM i 3HaKOM.

[locnnaHHs y CTaTTi HAJAITBCA B AYXKKaX, HAPUKIAA: i ofHoro aBTopa — (KyspMoBuy,
2017); nns aBox aBTopiB — (Ky3bmoBuy, [lonoBuy, 2017); 1u1st Tpbox aBTOpPIB — (Ky3pMoBwuy, Iloro-
BUY, AnekcanzpoBuy, 2017). fkuio 6isblie TpbOX aBTOPIB, TO BKA3y€EThCs JIMILE MEPILUM aBTOp,
Hanpukiaj (KyspmoBud Ta in., 2017).

Ao B TeKCTi cTaTTi 3a3HAYAETHCS aBTOP(H), TO NOCHJIaHHS 0POPMITIOETHCS TAKUM YHHOM: K
3asHauvae €. 0. Kysvmoguu (2017), Hopma npasa — ye ... abo Y 2017 poyi gidomuti npasHuk €. 0. Ky3b-
MO8UY 3a3HA4as, Wo HOpMa npasda - ye ...

fAkuo 3rasane B pyKonuci NOCUIaHHSA € MPSIMOI0 [IUTATO ab0 KOHKpPeTHUM $aKTOM, HeoOXi -
HO BKa3aTH HOMeDP CTOPiHKH, HANPUKJIAZ: Y HAYKO8Ill .iimepamypi HOpmMa npasa 8U3HAYAEMbCS 5K ...
(Kysbmosuu, 2017, c. 6) abo Ak 3a3Hauae €. 0. Kysbmosuu (2017, c. 6), HopMa npasa - ye ...

PekoMeH/IyeThCS BUKOPHUCTOBYBATH Gijiblile HEMPSAMI IIUTATH, HXK TPSAMI.

Yci nocunanHs, 3po6JieHi B pykonuci, TOBUHHI OyTH 3a3HaveHi y cniucky 6i6iorpadiyaux mno-
CUJIaHb i po3MilleHi B ajidpaBiTHOMY nmopsi/iky. Ciucok 6i6JiorpadivHux mocuiaHb 0GOPMJTIOETHCS
BianosiaHo o JICTY 8302:2015 «Indopmariisi Ta fokyMeHTalis. bibsiiorpadiude nocunanHs. 3ara-
JIbHI [T0JIO’KEeHHS Ta IPaBUJIa CKJIaJaHHs».

fkiuo cTaTTH, Ha Ky € HocuJIaHHe, Ma€e udpoBuii izenTudikatop DOI (http://doi.org/index.
html), #ioro 060B’13K0BO MOTPiIGHO BKA3yBaTH.

AKImo cTaTTA HanmuCaHa YKPaiHCBKOK MOBOIO, JOAATKOBO J0AA€ThCA References, sxuit
[OJIA€EThCA aAHIVIIMCbKO MOBOW (BiamoBizHO Ao 6 BugaHHsa ctuwiar APA). Ilpu odopmienHi
References aBTopy(amM) Heo6Xi/JHO 3BepTaTUCA A0 NepIIoKepeJia, 0 3a6e3neYyuTh HaJaHHA
KOPEKTHOro 6i6/1iorpagiyHOro onucy BiANOBiAHOTO AXKepeJa.

OdopmuTu 6ibiorpadivyHuiil onuc BianmoBigHo 0 cTri0 APA MokHa Ha caTaX aBTOMaTUYHO-
ro ¢popMyBaHHs NocuIaHb: http://www.citationmachine.net/apa/cite-a-book; http://www.bibme.
org/apa/book-citation/manual.

OTxe, aBTOp(U) MOBUHEH MOAATH 2 CIIUCKU: 33 HAlliOHAJIbHUM CTaHAApTOM («CnHucok 6i6tior-
padiyHuX nmocuIaHby), SKUM O6yse Po3MillleHo y APyKOBaHOMY Bepcii BUAAHHS, Ta 32 MiXKHapOJ-
HUM cTaHaapToM («References»), skuil 6yie po3MillleHO Ha CAlTi KypHaJy, [0 MAaE MiXXHAPOJHY
peecTpallito K caMocTiliHe cepiiiHe BuaaHHs. [lo MikHapoAHUX 633 JaHUX CIHCKU MOCUJIaHb I0-
Jlal0ThCA pefiakiieto y GopMi, ika HUIMU BUMara€eThCsl, 3a3BU4ail 3a MKHApOJHUM CTaHapTOM.

[IpaBU/IbHUH OMKC BUKOPUCTAHUX JPKEPEN Y CiicKax 6i6JiorpadivyHuX MOCUIAHb € 3alI0PYKOI0
TOro, 1[0 LIUTOBAHA Npats 6y/ie BpaxoBaHa Mifi yac oljiHI0OBaHHS HAyKOBOI AislJIbHOCTI i aBTOpa(iB),
opranizsarnii, kpaiHu. My TakoX x04eMo, 11106 3a MPAaBUJIbHUMU IUTYBAaHHSIMU MOXHaA OYJI0 BU3Ha-
YaTH He JiMlle BHECOK KOHKPETHOrO aBTOpa B HAyKOBY JAiAJIbHICTB, a i HAYKOBUU piBeHb HALIOTO0
YKypHaJy, 1oro aBTOPUTETHICTB TOILO.
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